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Secretary of the Commission
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Attention: Docketing and Service Branch

Dear Mr. Chilk:

These comments are submitted on behalf of
Cc=monwealth Edison Company (" Commonwealth") in respect
of the NRC's proposed changes to the i. mediate effectivc-
ness rule. 46 Fed. Reg. 20215 (April 3, 1981). The possible
rule changes contemplated by the Ccemission would af fect
the issuaure of construction permits and operating licenses
and related rules governing issuance of stays subsequent to
hearings and initial decisions by Atomic Safety and Licensing
Boards. Ccemanwealth is an applicant for operating licenses
for three nuclear power plants at LaSalle County, Byron,
and Braidwced. Two of these applications, Byron and Braidwccd,
have been contested and are presently being litigated before
Licensing Scards. It now appears that construction of these
f acilities will be completed before initial decisions authori::ing
plant operation can be rendered. Therefore, Ccmmonwealth is
vitally concerned with the outccme of the contemplated
"immediate effectiveness" rule changes, since unless appro-
priate changes are made, appellate review could lead to
months of unjustified additional delay in start up of these
facilities.

Commonwealth applauds the Commissien's recognition
that delays in the NRC licensing precess which lead to
delays in ccnstruction and operation of nuclear pcwer plants
can lead to staggering econcmic waste. We are encouraged
by the NRC's a;iparent resolve to expedite its decision-

as reflected in t e proposed rule changes.hmaking process,
Mcwever, instead of the NRC's proposed changas we support
cutright revocation of Appendix B to 10 CFR Part 2 and a
return to the immediate effectiveness rule in 10 CFR 52.764
and the traditional stay criteria set forth 2n 10 CFR 52.788(e),
for the reasons stated belcw.
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It is essential to recognize that the immediate

effectiveness rule only ccmes into play after an initial,
favorable decision by a Licensing Board in a contested pro-
ceeding. Often the initial decision represents the end
product of years of litigation and months of careful
consideration by the Licensing Board. When the issuance
of operating licenses is involved, the Advisory Committee
on Reactor Safeguards has also approved the safety of the
facility. Under existing regulations, of course, licensing
boards have authority to stay effectiveness of their own
initial decisions pending appellate review or further
decision by the Ccmmission, when good cause exists. 10 CFR
52.788. The Appeal Board and the Commission also have

! authority to issue stays pending appeal. 10 CFR 52.793.
Inherent in any suggestion that the i= mediate effectiveness
rule needs to be repealed or limited in some fashion is the
assumption that the NRC Staff and the NRC Licensing and
Appeal Boards and the ACRS, do not or may not in the future
carry out their respective duties. In Ccmmonwealth's'

experience, there is no foundation for such distrust. The
Staff, the licensing boards, and the ACRS are comprised of
conscientious and competent persons who perform their
function thcroughly and responsibly. Therefore, unless a

party can establish that the risk of serious error is so
great as to warrant a stay, the initial decision should have
immediate ef fect. This, after all, is precisely the system
in effect in the federal judicial system.

Of the two options presented in the Federal
Register notice, Ccmmonwealth prefers Cption B, which
represents a return to the immediate effectiveness rule,
subject to certain new limitations. Option A (Expedited
Ccamission Review) is unacceptable. To be blunt, we do not
believe the Commission is capable of ccmpleting its review
of the issuance of a fuel loading / low power testing decision
within 10 days, or its review of a full power operating
license determination within 3G days. Recent experience

clearly supports this judgment. Although proposed Option A
states "the parties shall have no right to file pleadings
with the Ccmmission with regard to this Commission review
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unless requested to do so by the Ccmmission...", we think
it is highly unlikely that the Ccmmission will be able to
digest and meaningfully review a record which may represent
months or even years of hearings, without routinely asking
for help f resulting in significant further
delays.i/ rom the parties,

Cption B is clearly preferable to Option A.
Nevertheless we see two significant problems. First,
Cption B only restores the immediate effectiveness rule
with respect to the issuance of operating licenses.
Issuance of construction permits must still await the
completion of Appeal Board and Commission review. This

.

delay is not, in our view, justified. More importantly,
2 insofar as Commonwealth Edison is concerned, the standards

which the Appeal Board and the Commission will use in
granting stays on their own motion in operating license
decisions are highly objectionable. Cption 3 states that
in deciding stay questions, in addition to the factors set

| cut in 10 CFR 52. 7 8 8 ( e) , the Appeal Board will give

(P] articular attention to whether issuance
of the license or permit prior to full
administrative review may prejudice review
of significant safety or environmental issues.
In addition to deciding the stay issue, the
Appeal Board will inform the Commission if it
believes that the case raises issues on which
prcmpt Ccemission policy guidance, particularly

i

guidance on possible changes to presentI

Commission regulations and policies, would
advance the Scard's appellate review. 46
Fed. Reg. 20217.

| Elsewhere the Commission reserves to itself the
| right, "in a particular case to determine that compliance

with existing regulations and policies may no longer be'

sufficient...." 46 Fed. Reg. 20213. These criteria go too
far because they appear to open the dcor to last-minute

,

i

! 1/ Commonwealth also has serious objections to the standards

j for issuing stays set forth in Cption A which are similar
to the standards set forth in Cption 3, discussed below.'
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changes in NRC policies and regulations, at a point in the
licensing process where it is most likely to cause the most
delay and acccmplish the least gecd. Further, we hope the
Commission is not suggesting that it can change its regu-
lations or other rules without observing the minimum require-
ments of the Constitution and the Administrative Procedure
Act, for example, without even allowing the parties most
affected to ecmment. In Commonwealth's view, regulations
and policies should be changed through careful rulemaking,
rather than in the course of expedited stay decisions
affecting issuance of individual facility operating licenses.

We appreciate that the Ccmmission feels an obliga-
tion to involve itself in the licensing process more than
it has in the past. But we believe that it is not realistic
or practicable or reasonable for the Commission, at the
very last step in the licensing process, to try to learn
everything concerning the facility in question and rethink
any of its policies and regulations which may be implicated
by issuance of the operating license. If regulations and
policies need to be changed, or additional guidance is
needed, this should be done for all facilities as seen as
possible, independent of the exigencies of appelate review
of individual licensing proceedings. Ccmmenwealth reiterates
its support for returning to the traditional immediate
ef fectiveness rule and the traditional vircinia Petroleum
Jcbbers stay criteria.

We appreciate the opportunity to submit these
Comments.

Sincerely,
,

i P

OUY r ~&\
Vice President
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