
* u a 05/06/81
wg

UNITED STATES OF A!4 ERICA D

I40 CLEAR REGULATORY. COMMISSION e
k(.iJi .,,)fNf

N q
[

BEFOR: THE ATOMIC SAFETY AND LICENSING BOARD- D MAY 0 71981Je
**' W,jgnow

In the Matter of )
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HOUSTO'i LIGHTING AND P0.4ER COMPANY,) Docket Nos. 50-498 !

ET AL. J ) 50-499
)

(South Te os Project, Units 1 & 2) )

NRC STAFF MEMORANDUM Oil STAliDARDS FOR
EVALUATING MANAGERIAL COMPETEtlCE AND CORPORATE CHARACTER

I. STATEMENT OF THE CASE

By Commission Order, dated September 22, 1980, the Licensing Board

was directed to consider Houston Lighting & Power's (HL&P) managerial

competence and corporate character during an expedited hearing on quality

assurance / quality control (QA/QC) issues and to render an early and

separate decision relative to an operating license.M This accelerated

i hearing was first suggested by the Licensing Board in a flemorandun of

March 10, 1980, responding to concerns generated by Intervenors'

Contentions 1 and 2.E

y Houston Lighting & Power Company (South Texas Project, Units 1 & 2),
CLI-80-32, 12 NRC 281, 291-92 (1980).

2_/ See, Atomic Safety and Licensing Board, Memorandum, March 10, 1980,
wherein it is suggested that an early hearing be held on issues
relating to asserted construction and QA/QC deficiencies in the fall
of 1980 or winter of 1980-81.
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The Cornission, _due to certain findings reached in an f4RC special

inspection conducted between November 1979 and February 1980,E

agreed with the Licensing Board that an expedited hearing should be held

in this operating license proceeding on OA/QC related natters. In the

Commission Order, the Board was further directed to look not only at the

specific charges contained in the special NRC investigation and the

Intervenors' contentions, but to look also at the broader ramifications

of these charges in order to determine whether, if proven, they should

result in the denial of an operating license.O

In an attempt to implement the Commission's general instructions,

a prehearing conference was held November 19, 1980, to formulate the

precise issues and contentions to be addressed during the expedited

hearing. This prehearing conference resulted in a Board Order, dated

December 2, 1980, wherein the issues of the expedited portion of the

operating license proceeding were articulated.

As noted by the Commission, the issues of HL&P's competence and

character permeate the Intervenors' pleadings, and deserve a ful.1

adjudicatory hearing.E Three issues adopted as a result of the

y See, Inspection and Enforcement Report 50-498/79-19, 50-499/79-19,
dated April 30, 1980. This Report found, inter alia, HL&P abdicated
too auch vesponsibility for construction to its contractor, Brown
and Root, and failed to keep itself knowledgeable about necessary
construction activities.

y 12 NRC at 291-92.

y 12 NRC at 291.



.
< .

.
3

.

i.o.>eaber prehearing conference incorporate these i'oncerns.5I Board

Issue A asks whether HL&P's record of conpliance with NRC requirenents,

without regard to renedial steps taken as a result of NRC enforcene'It

action, is sufficient to determine HL&P lacks the necessary managerial-

s/ Board Irsues A, B, and C st' ate,_in full:

Issue A. If viewed without regard to the renedial
steps taken by HL&P, would the record of HL&P's
compliance with liRC requirements, including:

(1) the stateaerts in the FSAR referred to in
Section V.A.(10) of the Order to Show Cause;

(2) the instances of non-compliance set forth in
the Notice of Violation and the Order to Short
Cause;

(3) the extent to which HL&P abdicated
<oonsibility for construction of the South

Project (STP) to Brown & Root; and

(4) tw .it to'which HL&P # ailed to keep itself-

know'edgeable about necessary_ construction
activities at STP,

be sufficient to determine that HL&P does not have
the necessary managerial competence or character to
be granted licenses to operate the STP?

Issue B. Has HL&P taken sufficient renedial steps
to provide assurance that it now.has the canagerial
competence and character to operate STP safely?

Issue C. In light of (1) HL&P's planned
organization for operation of the STP; and (2) the
alleged deficiencies in HL&P's nanagement of
construction of the STP (including its past actions
or lack of ' action,- revised programs for nonitoring
the activities of its' architect-engineer-
constructor and those natters set out in Issues A
and B), is there reasonable assurance that HL&?
will nave the managerial conpetence and concitment
to safely operate tne STP?
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conpetence or corporate character to be granted a license to operate the

Sauth' Texas Project. Board Issues B and C essentially ask whether HL&P

has taken sufficient remedial steps to provide reasonable assurance that

it now has the managerial competence and character to operate the South
'

Texas Project safely.

The Board acknowledged during the second prehearing' conference that.

such general and vague terms as managerial competence and corpo' rate

character are in need of more exacting definitions. (Tr. 309). To ask

the question whether HL&P has sufficient managerial competence and

corporate character to operate the South Texas Project simply begs a

further question; what standards or criteria should be applied in-

evaluating HL&P's managerial competence and corporate character. At.the

second prehearing conference the Licensing Board advised all parties it

would ask at a later date that trial briefs be subaitted addressing the

standards which should be applied in judging whether an applicant has the

requisite competence anc, character to operate a nuclear power plant

(Tr. 309). In its Third Prehearing Conference Order, dated April 1,

1981, (p. 7-8), the Board directed that briefs be filed concerning the
i

standards which govern managerial competence and character. This

f4emorandum is the Staff's response to the Board's request for guidance in

; formulating standards for judging an applicant's managerial competence

and corporate character.

II. DISCUSS 10|4

A. If4TR000CTI0ti

The Atomic Energy Act of 1954, as amended, 42 U.S.C. 9 2232a, states

in relevant part:

.- . , - ..- .- .,
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"Each application for a license hereunder shall be
in writing and shall specifically state such
infonaation as -the Cor.nission, by rule or
regulation, may determine to be necessary to decide
such of the technical and financial qualifications
of the applicant, the character of the applicant,
the citizenship of the applicant, or any other
qualifications of the applicant as the Commission
nay deen appropriate for the license . . ." 7/

Specifically, this provision directs the applicant to provide the

Cornission inter alia, with sufficient informa' ion cor.ccrning its

technical competence and character as the Commission may deen necessary

7/ 10 C.F.R. Q 50.40 offers general guidance with respect to standards
a licensing board should apply in evaluating whether or not to issue
a construction permit or operating license. This section states:

In determining that a license will be issued to an
applicant, the Conaission will be guided by the
following considerations:

(a) The processes to be perfonned, the operating
procedures, the facility and equipnent, the use of,

the facility, and other technical specifications,
or the proposals, in regard to any of the foregoing
collectively provide reasonable assurance that the
applicant will comply with the regulations in this
chapter, including the regulations in Part 20, and
that the health and safety of the public will not
be endangered.

(b) The applicant is technically and financially
qualified to engage in the proposed activities in
accordance with the regulations in this chapter.

(c) The issuance of a license to the applicant
will not, in the opinion of the Connission, be
inimical to the coanon defense and security or to
the health and safety of the public.

In addition, after issuance any license is continually subject to
revocation, suspension, modification or. amendment for cause as
provided in the act or regulations. 10 C.F.R. 9 50.54(e).

.- - . - - __ _ _. .
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to find that its utilization of special nuclear material will provide

adequate protection to the health and safety of the public. This

requirement is _ consistent with general Commission practice which imposes

the ultimate burden of proof on the Applicant. 10 C.F.R. 9 2.732;

Vircinia Electric and Power Company (North Anna Power Station, Units 1,

2, 3 and 4),' -256, 1 NRC 10, 17 at n. 13 (1975).

This statutory language requires a licensing board to make a two-

prong inqui ry. First, the Licensing Board aust assess the Applicant's

technical coupetence, including the narrower issue of managerial

coopetence. Next, the Licensing Board must satisfy-itself that there is

sufficient evidence in the record that there is reasonable assurance the

Applicant has sufficient character to utilize its technical and

managerial competence in a manner consistent with the public interest.
'

See, Consuners Power Company (iiidland Plant, Units 1 and 2), ALAB-106,

6 ,EC 182 (1973).

It snould be stressed at the onset that it is the Staff's position

that managerial coapetence and corporate character are not discreet

i attributes which can be isolated and examined. A corporate character

stems from, and can be inferred from, the character of its

nanagement and that nanagement team's competence in responsibly

dealing with corporate affairs. In the present proceeding, if

the Applicant appreciates the effort, discipline and aggressive

.

-.,, ,,_._. --- +- --r i - - - - - - - r- e -- * * - - -
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management requirea to design, build and operate a nuclear power plant in

accordance with Coaaission regulations, and there is reasonable assurance

on the record that the Applicant will design, build and operate the plant

in accordance with Connission regulations, then it could be concluded

that the Applicant f as the requisite nanagerial competence and corporate

character contemplated by the Act. See, Virginia Electric and Power

Company (North Anna fluclear Power Station, Units 1 and 2), LBP-77-68,

6 NRC 1127, 1150-51 (1977).

The interdependence of competence and character is illustrated in

Consumers Power Company, (Midland Plant, Units 1 & 2), ALAB-106, 5 AEC 132

(1973). In Midland the Licensing Board mistakenly held that its only

function in a construction perait proceeding relative to quality

assurance and quality control was to make a determination-that the

Applicant had adopted a program which, if implemented in accordance with

the representations of the application, would satisfy the requirements of

Appendix B, 10 C.F.R. Part 50. 6 AEC at 183. In effect, the Licensing

Board reasoned it should judge the competence of the program, but not

inquire into the character of the Applicant in meeting its responsibility

to inplement that program. It was the Licensing Board's position that

the Director of Regulations, and not the Board, was responsible for

assuring that the quality assurance program was in fact carried out as

approved. The Licensing Board reasoned that it was beyond its ambit of

responsibility to determine whether reasonable assurance existed on the
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record that the quality assurance prograu would be implemented by

Consumers' nanagene'it. On appeal, Intervenors took exception to this

Licensing Board position, contending tut evidence of poor qJality

assurance practices in the past denonstrated that the Applicant is

" incapable of, and cannot be relied upon to, perfora adeauate quality

assurance and juality control." 6 AEC at 183. Further, the Inte 11 ors

contended that, as a c'tter of la,<, the Licensing Board cast do acre than

nerely find that the quality assurance program, as adopted, complies with

Appendix 3 of 10 C.F.R. Part 50. It was asserted that additional facts must

be established to show the workability of the plan and the probability

that the Applicant and its contractors would follow the plan. The

Intervenor's in Midland reasoned that regardless of the Applicant's

technical expertise or co:apetence in draf ting the quality assurance plan,

there was evidence the Licensing Board should have considered showing

that the Applicant did not possess the requisite character or nanager <1

i attitude and could not be relied upon to implement such a plan. It was

this second induiry the Midland Licensing Board failed to w.ke.

The Appeal Board agreed with the Intervenors that no quality

assurance plan is self-executing. It reasoned that regardless of the

adequacy of the quality control progran on paper (an indication of the

Applicant's nanagerial competence), the progran would be essentially

without value unless it is tinely, continuously and properly inplenented
,

by the Applicant (an indication of the Applicant's corporate character).

Tne Appeal Board went on to discuss the approach the Licensing Board

should have taken:

- - ... .- - -
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The inquiry which the Board must make is not
necessarily resolved by a deteroination of whether,
in a broad sense, the applicant and its,

architect-engineer are " technically qualified." A
demonstration that technical qualifications do
exist does not necessarily provide reasonable
assurance that the QA progran described in the PSAR
will be faithfully ulfilled. To the contrary, as
important as qualifications nay be, of no less
sign.ificance is the fact of nanagerial attitude.
Unless there is'a willingness--indeed, desire--on
the part of the responsible officials to carry out
to tht letter, nu progran is likely to be
successful. L AEC at 184.

Thus in tne instant case, regardless of any determination regarding

the technical /nanagerial competence of HL&P, this Board cust then

determine if HL&P possesses the managerial attitude or corporate

character required to implement the various programs necessary to ensure

the safe operation of the South Texas Project. As in Midland, HL&P has

the burden of showing that it possesses both the managerial competence to

develop adequate programs and the character or willingness to implement

those programs following licensing. I See 10 C.F.R. % 50.40(a). In

accord, see Virainia Electric and Power Company (fiorth Anna fiuclear

Power Station, Units 1 and 2), LBP-77-68, 6 fiRC 1127 (1977).

Although it is the Staff's position that managerial competence and

corporate character cannot be isolated and separately analyzed,
i

instructive case law both within and outside the f1RC has dealt solely

_8f It is interesting to note that the sanctions the Appeal Board levied
in Midland due to Consumers' past construction difficulties were
similar to the sanctionF levied by the Staff in the instant case in
its Show Cause Order. See 6 AEC at 186.
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with the concept of character or has addressed canagerial carpetence

without expressly centier.'ng corporate character. A review of this case.

las nay be helpful in understanding the interaction between the two.

concepts 'and will accordingly be discussed.

3. CHARA^7ER

ine Unitid States Supre7e Court has discussed the problen of usin.: - '

character as a qualifying condition for a license in tt.e context of

attaining bar nenbership. Konigsberg v. State Bar, 353 U.S. 252 (1957).

See generally, Senware v. Board of Bar Exaciners, 353 U.S.-232 (1957).

In Konigsberg, the Cour; explainsd:

ine tera " good noral craracter' h:2 long been used
' as a qualification for nenbership in the bar anc

has served a useful purpose in :nis respect..
.

'

Hawever the tera, by itself, is unusually;

a:biguous. It can be defined in an alcost
unlicited na:Ser of ways for any definition will
necessarily reflect the attituces, experiences, and
prejudices of the definer. Such a vague
cualification, whicn is easily adapted to fit

. personal viens and predilections, can be a
dangerous instranent for arbitrary and,

discricinatory denial of the right to practice law.
353 U.S. at 262-53.

.

Altnough, as Konigsber; points cut, the tera character is a: Big;ous,
Ithe Court indicated tea approaches or standards which cight be used in

the course of an Applicant atterating to prove its good chara:ter. A

board or court cay require an applicant to set f' orth evidence showing an
'

absence of proven conduct or acts which have been historically considered

as canifestations of bad character or an applicant ni ht be required toS

i. affirnatively set forth past acts demonstrating honesty, fairness and

respect for tne law. See, 353 U.S. at 263. ,

i
f L

'l

r a, ,--.,-_r, _ . , _ , . , . , . _4 ,,_-,,,-,w,_,..-,ny, ,...,,.,...,-,r., .,,.,,_.y .-y v._~ , y _~r . .,._.m. g.m._
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Of equal importance is the point that any qualification or requisite

character trait for engaging in an activity must have a rational

connection to that activity. Schware v. Board of Bar Exaniners of

New Mexico, 353 U.S. 232, 239 (1957). Thus, a state may require an

attorney to be truthful, candid and honest because those character traits

have a rational connection to the Applicant's fitness or capacity to

practice las.' So too, the NRC may require corporations desiring

operating licenses to be of good character; however, the question then

becomes what character traits have a rational connection with operating a

nuclear power plant. Certainly, such traits as truthfulness,

reliability, and a willingness and propensity to abide by Conaission

regulations have a rational connection to the Appli: ant's responsibility

to safely design, construct an1 operate a nuclear power plant. The

absence of any of thc e traits could seriously bring into question

whether a license should be issued to an applicant.

1. It has been suggested truthfulness and candor are important
' standards by which an applicant's character should be evaluated. Nowhere

is the importance of, and dependence upon, accurate and complete

information from the Applicant greater than in the context of nuclear

regulation. As stated by the Co...aission:

In order to fulfill its regulatory obligations, NRC
is dependent upon all of its licensees for accurate
and timely information. Since licensees are
directly in control of plant design, construction,
operation, and maintenance, they are the first line
of defense to ensure the safety of the public.
NRC's role is one primarily of revies and audit of
licensee activities, recognizing that limited
resources preclude 100% inspection.

As the Commission has stated in the past:

Our inspection system is not designed to and
cannot assume such tasks [to provide full
inspaction of construction activities].

- - - - . . . _ _ __...7 - , y c . _,
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Ratner, we ' require that licensees - thenselves
develop and implement reliable quality
assurance prograns which can assune tne na.ior-
burden of inspection. Consumrs Power Coapany
(Midland Plant, Units 1 & 2), CLI-74-3, 7 AEC
7, 11 (1974).

We require instead a regime in which applicants and
licensees have every incentive to scrutinize their
internal procedures to be as sure as they possibly
can .that all submissions to' this Commission are
acctirate. Pstition For_Energency And Recedial
Action, CLI-78-6, 7 tiRC 400, 418. (1978).

See; also Virginia Electric & Power Company (florth Anna Poner

Station), CLI-76-22, 4 NRC 430, 486-87 (1976); affirmed, Vircinia

Electric & Power Cocoany v. U.S. Nuclear Regulatory Commission 571 F.2d

1289 (4th Cir.1978).

If an applicant's truthfulness is called into question, the

standard for what constitutes a caterial false statenent may becomo

relevant. In the instant case, the Coanission has specifically directed

this Board to inquire into alleged false statenents in the FS4R. 12 JiRC

at 291. In Virginia Electric and Power Company (North Anna Power Station,

Units 1 and 2), CLI-76-22, 4 NRC 430, 489 (1976), the Commission

neld a statement nay be material within the meaning of section 185 (42

U.S.C. 9 2236) if it has a natural tendency to influence the decision of

the person to whom the statenent was made, and further, that such a

statenent is false within section 185 even if it is nade without

knowledge of its falsity. 42 U.S.C. I 2236 essentially provides any

license may be revoked for any caterial false statement in the

application. The consequences for oaking a false statement could be as

severe as license denial or revocation. In In the flatter of Hanlin

Testing Laboratories Inc. 2 AEC 423, 428-9 (1964), the Atonic Energy

Commission affiroad the denial of the renewal of a byproduct aaterial
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license due to false statenents in the rene.<al application coupled with

repeated violatiore of known obligations under the license.

See generally, In the Matter of A:'<ance Industrial X-Ray Laboratories,

1 AEC 281, 284-3 (1960); In the Matter of X-Ray Engineering Cocpany,1

AEC 553, 555 (1950); In the Matter of Coastwise Marine Discosal Conoany,

1 AEC 581, ~1960), affirmed, 1 AEC 619 (1961).

Tne Federal Coaaunications Act is analogous to the Atomic Energy

Act in that it also requires an inquiry into the character of an

applicant.E It is clear that since the United States Supreme Court

case of F.C.C. v. WOKO, Inc. 329 U.S. 223 (1946) the Federal Connunications

Comaission, when balancing the public interest may _ refuse to renew a license

where there has been a failure to follW regulations, nisrepresentations or

a lack of candar by a licen.ee or one of its agents in dealing witn the

Commission. The rationale for this position is that an agency nust depend

upon the representation; nade to it by its applicants and licensees, and.

accordingly, tne fact of concealnent is often core significant than the

facts concealed. Leflore Broadcasting Coacany v. F.C.C. , 636 F.2d 454,

461 (D.C. Cir.1980), quoting F.C.C. v. WOK 0, Inc. 329 U.S. at 227;

Sea Island Broadcasting Co. v. F.C.C. , 627 F.2d 240, 243 (D.C. Cir.1930),

cert. denied 101 Sup. Ct. 105 (1931); Lorain Journal Co. v. F.C.C., 351 F.2d

824, 830 (D.C. Cir.1965), cert. denied sub nom, WW12 v. F.C.C. , 383 U.S. 967

(1956); see Virginia Electric and Power Company (iiorth Anna, Units 1 and

2), CLI-76-22, 4 HRC 480 (1976). Such a standard stems frota the

.

9f 47 U.S.C. s 308-409.
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relationship the licensee bears to the public, that is, a trustee of a

scarce public resource. M.N

So too in the regulation of the nuclear industry, the liRC:is

dependent upon the applicant to provide thorough and accurate'

inforaation, the fact any inforaation would be concealed is far more
:

significant than the specific nature of the facts concealed. See,

Petition for Emergency and Remedial Action, supra; M- Matter of

Hamlin Testing Laboratories, Inc., supra.

2. Past violations of law or regulations and a propensity not to

follo*.i such rules have also been weighed by this and other Commissions as

10/ In the F.C.C. cases, it dos not natter that a false-representation
is made by an agent or an employee for his own purposes and not in
furtherance of the licensee's interest. The representations ard the
concealment may make the issuance of the license contrary to the
public interest. ~_F.C.C. v. WOK 0, Inc., supra; WADECO, Inc. v.
F.C.C., 623 F.2d 122 (D.C. Cir. 1980); White tiountain
Broadcasting Co. v. F.C.F. , 598 F.2d 274 (D.C. Cir.1979).
Similarly tne materiality of the representations to the grant of thei

license is not necessarily as important as the fact that they were
made, since this indicates a lack of trustworthiness. F.C.C. v.
WOK 0, Inc., supra; Sea Island Broadcasting Co. v. F.C.C., supra;
Independent Broadcasting Co. v. F.C.C. ,193 F.2d 900, 902 (D.C. Cir.
1961); cert. denied 344 U.S. 837 (1962). The F.C.C. cases further
indicate that aisrepresentation, and a lack of trustworthiness can
be inferred from an applicant's failure to carry out promises and
representations made in the past. Immaculata Conception Church of
Los Angeles v. F.C.C. , 320 F.2d 795, 796 (D.C. Cir.), cert. denied,
375 U.S. 904 (1963); 1._aflore Broadcasting Co. v. F.C.C., supra; see
also In the Matter of Hamlin Laboratories, supra..

Questions of character have also been looked at in Interstate
Commerce Coanission proceedings judging " fitness" of an applicant tn
receive a motor carrier certificate of public convenience and

,

| necessity under 49 U.S.C. 6 302. See e.g.: Kobrin Refrigerated
- Xpress, Inc. v. United States, 197 F. Supp. 39, 46-47 (fi.D. Iowa,

1961); fiorth American Van Lines v. United States, 412 F. Supp. 782,
791-796 (fl.D. Ind. ); see also Barnes Freight lines, Inc. v.i

I.C.C. , 569 F.2d 912, reh. denied, 573 F.2d 85 (5tn Cir.1978),

i
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an inportant indicator in deter. lining .thether an applicant has the

necessary charactar to be asarded a license. Carolina Power and Light

Company (Shearon Harris tiuclear Power Plant, Units 1, 2, 3 and 4),

L3?-79-19, 10 tiRC 37, 56-94 (1979); Aff'd and modified 11 ;30 1S,

ALAB-577; 11 iP.C 514, CLI-SO-12; Metropolitan Edison Conpany (Tnree "ile

Island |iaclea'r Station, Unit fio.1), CLI-S0-5,11 tiRC 403 (1930);

Virginia Electric Power Company (:iorth Ai'a iluclear Station, Units 1 &

2), LSP-77-68, G fiRC 1127 (1977); In the |iatter of Hanlin Testin)

Laboratories Inc., suora; fiester v. U.S. ; 70 F.Supp.118 (E.D.fl.Y. )

Aff'd. per cur, 332 U.S. 749 (1947); United Broadcasting Co. v. F.C.C. 565

F.2d 699 (D.C. Cir.1977); T.V. , 9 Inc v. F.C.C. 495 F.2d 929, 937-943

(D.C.Cir. 1973); Armored Carrier Coro. v. U_5. 260 F. pp. 612, 515

(E.D.fi.Y. 1956) aff'd, 385 U.S. 778 (1957).

In Sharon Harris, the Comission particularly renanded the

proceeding for a further inquiry into the applicant's nanagerial

capability as reflected in the applicant's compliance record with

Comission regulations in constructing and operating nuclear facilities.

8 liRC 293. In Consurers Power C9., suora, it was the applicant's

compliance with Comission regulations which was to be a principal source

of evidence in determining whether the applicant hsd the character to

receive a license. See also, In the Matter of Hanlin Testing

Laboratories, Inc., suora. Unless the Commission believes that an

applicant's managenent has a character which evidences a willingness

and propensity to carry out regulations in order te protect the public

health and safety, it may not issue a license.
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3. Another indicator of corporate character is the extent to which

HL&P's nanagement abdicated responsibility for construction of the plant i

to the general contractor, Brown and Root,b and whether HL&P failed to

keep itself informed of construction activity at the site. Either

abdication of responsibility or failure to keep adequately inforned would
'

reflect negatively upon HL&P's character, as it would' evidence a lack of

understanding of the effort, discipline and aggressive nanagement that

is required to design, build and operate a power plant in accord with

the high standards that nust be applied to nuclear plants. See

North Anna, supra, 6 NRC at 1150-51.

A case particularly instructive on this issue is Cosmopolitan

Broadcastino Corp. v. F.C.C., 581 F.2d 917 (D.C. Cir. 1978);_see also

Continental Broadcasting v. F.C.C.,, 430 F.2d 580 (D.C. Cir.1971). In

Cosmopolitan, a broadcasting company appealed fron an order denying

renewal of a radio license because it abdicated its responsibility for

programming and failed to keep itself informed concerning programning.

Rather than being actively involved with programming, the Applicant in
'

Cosmopolitan merely acted as a clearinghouse for the sale of program time

for use or resale by others. TFis practice violated the basic premise of

F.C.C. licensing, that a license holder is a trustee for the public and-

1_1/ HL&P cannot avoid responsibility for violations because Brown and-

Root failed to comply with NRC regulations. In the Matter of
Pittsburg-Des Moines Steel Company, ALJ-78-3, 8 NRC 649 (1978);
Virginia Electric and Power Company (North Anna Power Station, Units
1 and 2), LBP-75-54, 2 NRC 498, 503 (1975) and ALAB-324, 3 NRC 347,
357 (1976).
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natt therefore assuae priaary responsibility for prograaning. The Court

of Appeals neld that, in light of that policy, a licensee's failure to

retain responsibility for prograaaing or keep inforaed of that

prograaning could fon1 a sufficient basis for license revocation.

Sinilarly, HLTP is under a duty to construct the South Texas Project in a

na.ner which yill not adversely impact upon the public. To the extent

this 3 card finds HL&P abdicated too nuch responsibility to Brun and Root

in the construction of the plant or inadequately kept itself infonied of

construction activity at the site, such misconduct should be considered

in deteraining whether to deny an operating license to HL&P upon the

groands that such abidication demonstrates a lack of character in
:

responsibly discharging its duties under its construction pen 1it. See,

Houston Lighting andPower Coapany (South Texas Project, Units 1 and 2),

.
C' I-80-32,12 NRC 281, 291 (1980) .

It is enphasized, however, that the fact of past misrepresentations,

failure to follow regulations or an abdication of responsibilityo

nandated by a license is not a per se,bar to a license. See eA:e

Cosmopolitan Broadcasting Co. v. F.C.C., supra at 928;- Bray Lines, Inc.

v. United States, 353 F. Supp. 1240, 1249, aff'd, 414 U.S. 802 (1973).

These poor character traits are instead factors that must be considered

in detenaining whether an applicant has the requisite character to be

issued a license. See F.C.C. v. WOK 0, Inc., supra at 229; WEBR v.

F.C.C. , 420 F.2d 158,164 (D.C. Cir.1969); Arrored Carrier Coro. v.

United States, supra. Similarly, any corrective actions taken by the

Applicant after it learned of the violations nust be consid< red.

North Anna, supra, 6 NRC at 1150-51. It is the agency's duty to consider

the Applicant's character in the conte <t of tne record as a whole, and
,

J

_ , _ , ----__ _ _ . - . . - . ._-
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determine in its discretion whether a license should issue.
'

'

Cosmopolitan Broadcastine Co., supra; Kidd v. F.C.C., 302 F.2d 873 (D.C.

Cir.1973); Arnored Carrier Corp. v. United States, supra. As stated in

F.C.C. v. WOKO, Inc., supra at 229:

We cannot say that the Conaission is required as a
notter of-law to grant a license on a deliberately
false application even if the falsity were not of
this duration and character, nor can we say that
refusal to renew the license is arbitrary and
capricious under such circu istances. It nay very
well be tnat this Station has established such a
standard of public service that the Comission
would be justified in considering that its
deception was not a natter that affected its
qualifications to serve the public. But it is the
Commission, not the courts, which must be satisfied
that the public interest will be served by renewing
the license. And the fact that we night not have
made the saae determination on the saae facts does
not warrant a substitution of judicial for
adainistrative discretion since Congress has
confided the problem to the latter . cf...

North Anna, supra, 6 flRC 1127.

B. C0!!PETE!!CE

The standards relative to judging managerial compotence are f ar core

straightforward than the standards employed in evaluating corporate character.

See cenerally tietropolitan Edison Cocpany (Three !!ile Island Nuclear

Station, Unit tio. 1), CLI-80-5, 11 NRC 403 (1980); Vircinia Electric &

Power Cocpany (North Anna Nuclear Power Station, Units 1 & 2), LBP-77-68,

6 NRC 1127 (1977); Carolina Power and Licht Company (Sharon Harris

Nuclear Power Plant, Units 1, 2, 3 and 4), LBP-79-19,10 NRC 37 (1979);

Guidelines for Utility llanacement Structure and Technical Resources,

NUREG-0731. In the area of managerial competence, the Applicant's

nanagenent is reviewed for adequacy of organization and technical

ability, prior perfonaance as evidenced by ISE Reports, nanagement

attitude, end the nanagement team's responte to or plans for technical
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probleas. Following a weigning and evaluation of all these factors,

nanagerial competence is determined. In evaluating conpetence,

nanagement's overall perfornance is stressed.

fiorth Anna, suora, is- a good example of how a board evaluated t'.e

overall perforoance of corporate nanagement. In I? orth Anna, VEPC0's

nanagenentcodcededthatiterredinthepast,butbelievedsubstantial

inprovement had been nade. E In light of management's developnent,

responsiveness in correcting ite.ns of noncompliance and its current

coaaitnent to safe operation of the fiorth Anna facility in compliance

with all applicable requirenents, the Licensing Board concluded VEPCO's

management demonstrated its connitment and qualification to run the facility.

6 tiRC at 1144. The fiorth Anna Board did not feel VEPCO's-past transgres-

sions provided a basis for denying an operating license. In this connection,

the tiorth Anna Licensing Board concluded that although the record nade clear.

VEPC0 lagged in upgrading its nanagement to provide tne necessary leadership

and control to ensure the proper operation of a nucle- power plant;

nonetheless, the record made equally clear VEPC0's managenent improved as

the regulatory requirenents increased and ir, response to f4RC Staff

reconnendations. Consideration of the entire record led the fiorth Anna

Licensing Board to find that VEPC0 had the comaitnent necessary to

operate fiorth Anna in compliance with all radiological health and safety ~

requirenents. Inquiries into such vague areas as corporate "coanitnent"

in Tiorth Anna, 6 fiRC, supra; and "canagerial attitude" in f4idland,

i

1_2/ VEPC0 also had been found to have nade naterial false statements to2

the liRC. Vircinia Electric and Power Company (riorth Anna iluclear
Power Scation, Units 1 and 2), CLI-76-22, 4 i4RC 480 (1976).
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supra, appears tn be an effort by licensing boards to discharge their

duty to obtain reasonable assurance the applicant has the requisite

character to operate a nuclear power plant.

The Commission has provided detailed guidance to licensing boards'in

dealing witn management conpetence issues. See generally,

Metropolitan $dison Company (Three Mile Isi?nd Nuclear Station, Unit

l4o. 1), CLI-30-5, 11 flRC 408 (1980). In determining whether Metropolitan

Edison is capable of operating Unit 1 safely, the Commission in

Three Mile Island directed the Licensing Board to look at three broad

areas:

(1) whether Metropolitan Edison's management is
sufficiently staffed, has sufficient resources

and it appropriately organized to operate
Unit 1 safely;

(2) whether fac:s revealed by the accident at
Three Mile Island Unit 2 present questions
concerning management competence which must be
resolved before Metropolitan Edison can be
found competent to operate Unit 1 safely; and

(3) whether Metropolitan Edison is capable of
operating Unit 1 safely while simultaneously
conducting the clean-up operation at Unit 2.
11 HRC at 408.

In the course of examining these broad issues, the Commission

directed the !.icensing Board to examine certain more specific issues.

Amorig the issues specified were the appropriateness of plant and corporate

organization; staff technical qualifications; quality of corporate and

plant management; past infractions by Metropolitan Edison in contrast to

industry-wide statistics; and, inter alia, the interaction of site staff

and corporate management. The Commission was quick to point out it was

not providing standards by which to judge nanagerial coapetence but only
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outlining questions it deens pertinent to the management ' issue.

According to the Commission, the Board should apply its own judgnent in

fonaing its conclusions. 11 i4RC at 410. Here again technical areas are

identified as areas to examine for adequacy, but in the final' analysis

the Board is left witn a standard of reasonableness to evaluate and wuigh

the various fattors which in the aggregate constitute managerial

coupetence.,

This approach is currently followed by the Staff in evaluating

nanagerial coapetence as evidenced by " Guidelines for Utility !!anagement

Structure and Technical Resources" NUREG-0731. (A copy of this NUREG is

attached hereto.) This NUREG establishes guidelines for management

organization and experience, plant staffing, training,as well as onsite
,

and offsite resources for both routine and emergency conditions. The.
'

applicant's compliance with meeting these various guidelines is then

weighed together with other relevant naterial in determining whether the

applicant has the requisite managerial competence for a license. In

short, if all technical areas are adequately addressed it can be inferred

j that the applicant's nanagement appreciates the magnitude of the effort

| required to safely plan, construct and operate a nuclear power plant and

is consequently making that effort.

As we have said this effort is relevant to any assessment of an,

applicant's corporate character. As in the case of evaluating an

individual's competence or character, the managerial competence and
' character of a corporation can be inferred from past actions. Thus as

set forth in North Anna, supra, 6 NRC at 1150-51, this Board must,

;
'

determine whether t!e Applicant appecciates the effort, discipline and

aggressive management required to design, build and operate a nuclear
!
I

l'
, , , - . - . - - , , . - , - , - .. . . - , , -.- -. ,
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| power-plant in accordance with Comission regulations, in ' order to

conclude that the Applicant has the requisite managerial competence and-

corporate character contemplated by the Act.

. Respect y aitted,

'

a M. Gatie ez
Counsel'for tiRC-Staff

Dated at Bethesda, Maryland,
this 5th day of May, 1981.
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In the Matter of )
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HOUSTO'i LIGdTING AND POWER COMPA:iY,) Docket ilos. 50-498
ET AL. ) 50-499~-

. )
(South Texas froject, Units 1 a 2) )
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1 hereby certify that copies of "liRC STAFF MEMORAriDui Ott STAriDARDS FOR
EVALUATING MAllAGERIAL COMPETENCE Ar1D CORPORATE CHARACTER" in the above-
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indicated by an asterisk, through deposit in the Nuclear Regulatory
Connission's internal mail systen or by Express Mail, this 6th day of
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Charles Bechhoefer, Esq. , Chairman * Brian Berwick, Esq.*
Atomic Safety and Licensing Board Assistant Attorney General

Panel Environnental Protection Division
U.S. fluclear Regulatory Connission P.O. Box 12548, Capitol Station
Washington, DC 20555 Austin, TX 78711

4

Dr. James C. Lamb III* Jack R. liewnan, Esq.
313 Woodhaven Road Lowenstein,flewman, Reis,
Chapel Hill,i1C 27514 Axelrad & Toll

1025 Connecticut Avenue, N.W.
|1r. Ernest E. Hill * Washington, DC 20036
Lawrence Livernore Laboratory
University of California Mrs. Peggy Buchorn*
P.O. Box 808, L-123 Executive Director
Liven,iore, CA 94550 Citizens for Equitable utilities,

Inc.
Italbert Schwarz, Jr. , Esq.* Route 1, Box 1684
Baker and Botts Brazoria, TX 77442
One Shell Plaza
Houston, TX 77002 Mr. Lanny Sinkin*

Citizens Concerned About
Nuc'; r Power

2207 D. flueces
Austin, TX 78705
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