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' ' EE9&E&RIESE 1

2 9 30 a.m.

3 CHAIRMAN HI1LERs Good morning, ladies and
{~

4 gentlemen. The conference for the counsel will come to

5 order, please.

6 As you know, this conference is being held

7 pursuant to a notice published in the Federal Register,

8 Yolume 46, Number 59, at page 9122. 57 name is Marshall

9 Hiller, I as the Chairman of this proceeding, and you have

10 set my colleagues Mr. Seymour Wenner and Mr. Sheldon Wolfe.

11 I will ask counsel to identify themselves and

12 their associates for the record, please.
.

1
13 HR. GOLDBERG& Jack Goldberg with the Nuclear

;

(
14 Begulatory Commisson staff. With me is Benjamin H. Vogler,

I
,

15 Deputy Director of the Antitrust Division and Ann Hodgton. J

16 35. WEBEBt I'm Susan Weber representing the'

-
|

17 California Department of Water Besources. Chet Horn, who

18 represents the California Attorney General's Of fice will be

19 right back.

20 HR. NATTa Hy nam; is Peter Hatt, on behalf of the

21 Southern Cities, Anaheim and Riverside.

22 58. DAVIDSON: I as Daniel Davidson. I represent
|

23 the Northern California Power Agency.

| . 24 CHAIRHAN HILLEB Has everyone been identified?

25 ER. YOGLERs The applicant is not here yet this
:

!

(- |
. i
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1 morning.

2 CHAIBHAN HILLER Has anybody seen anyone

3( representing the applicant in the last 24 hours?

4 HR. GOLDBERG4 We were told they would be arriving

5 in town last night. If that's true they should be here soon.

6 (Pause.)

7 CHAIRHAN HILLERS Will the applicants ' counsel

8 identify themselves for the record, please? Everyone else

9 has already done so.

.10 HR. ARESTRONG William Armstrong representing the

11 app?icant.

12 HR. FALLIN: Jack Fallin from Pacific Gas C
,

|
13 Electric Company, also representing the applicant. And Mr.

t

(
'

14 Rich Heiss who I think will be familiar.to you.

15 CHA.TRHA N HILLER: I believe everyone has not been

16 identified fo r th d record . The matters that the Ecard has

17 knowledge of to be taken up are as follows:
i

|

18 First is the joint notion to suspend discovery, a

19 action filed jointly by PGCE, the applicant, and by the

20 Staff and responded to by the other parties.

21 Second, there are, I think, three letters which

22 apparently have been exchanged between and among EWR or the
,

|

| 23 State of California Department of Water Resources and PGCE,

. 24 the Applicant, concerning the statuu of discovery based upon

25 certain letters which started in August of 1980.

|

(.'

|

|

|
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! 1 And the subject of comment which we will take up,

2 number three, is NCPA's motion to compel production of

(
'

( 3 d ocume nts. Number four is NCPA's action for a protective

| 4 order.

5 First of all, are those the matters and the issues
,

|
1 8 which counsel understand are before the Board for
!
! 7 consideration in this conference of counsel?

8 HR. DAVIDSON: The fourth ites you noted, Your

9 Honor, NCPA's action for protective order, in essence vill.

to flow with your decision on the motion to suspend discovery.
t

11 PGCE has now indicated that if its action is granted, they

12 do not wish to go forward with these depositions. And if
,

13 the . motion is not granted, NCP A . has no objection to going
g

(
14 forward with these depositions. So I think that item can

I

15 effectively be removed from you'r agenda.

| 18 CHAIRHAN HILLER: All right, we vill remove the

17. motion f or protective order heretofore filed by NCP A.

18 Now, are there other matters that are the subject

19 for formal action or - .

20 MH. FALLIN: Excuse me, Your Honor, as these

21 things go in terms of removal of issues and stipulations,

22 there's usually a little bit of conditioning involved.

I 23 Specifically, what we indicated was that with the order

- 24 granted with the suspension of discovery that was complete,

25 we would valve the argument with respect to the depositions

k
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1 already noticed and in process.

2 Part of that is that the guillotine would drcy, so

( ~ 3 it would te hinged still if there was an argument that while

4 suspended, we wanted to go forward on the document

5 protection iss ue, that would be related to the deposition

6 question.

7 CHAIRHAN HILLER: Then what is your present

8 position? .

9 HR. FALLIN: Basically, if the discovery is

10 suspended completely as of this acaent, which means that we

11 do not go forwart with the further document request of NCPA,

12 that being the situation we vill not press to clear up the

13 depositions. The deposition request was designed to resolve

14 a -- how shall I put it, a discovery request that was in

15 being*, at the time the joint notion was filed. It seemed

16 to us since that had become an issue that we could affect
17 that issue by stating, well, in order to ease the

,

,

18 proposition, we will withdraw our request to close that out.
1

19 On the other hand , if we 're going to close things |

20 out on other items, we think that should be done slso.

21 CHAIRMAN HILLER: And what is your p. sent ,

22 position?

23 HR. FALLINs If the joint action is granted and

24 discovery is stopped, as it is today, the request to

25 complete those depositions is withdrawn.

Y.

ALDERSoN REPORTING COMPANY,INC.
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!

! 1 CHAIHHAN HILLER: And if to the contrary?

i
' 2 HR. FALLINs If there are variations on tha t, then

( 3 our positica to taking those depositions will have to be

4 adjusted to meet those variat3ons.

| 5 CHAIRMAN HILLER: By being adjusted, I'm not
I

6 entirely certain what you mean. In the event an adjustment

| 7 became necessary or matters that should be presented to the
~

8 Board?

9 HR. FALLIN: I think the simplest var to describe
|
|

| 10 it would be there are two decisions that would raise its

11 One is we vill simply act on the joint motion to
i

I
' 12 cease all discoveer until a determination is made in the

13 PGCE Energy Commission litigation. A variation on that is

14 that we vill act on the motion but we vill resolve, at the
!

15 same time, discovery motions which are occurring at this

16 soment

17 We would take the position that those depositions

18 which were noticed long in advance, originally, of the
1

19 determination which were prepared for, it appeared to us

20 logical to close those out.

21 Upon the filing of the joint motion NCP A made a

22 request for further documents. If those issues are to be
|

23 resolved as part of the -- ! think you would say a

24 cleaning-up process or as the closing ot. -- then they

25 should be treated together.

.

4
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1 CHAIBEAN HIL1ER: Tour answer then is yes?

2 MR. FALLIN: I believe so.

( ~ 3 (Laughter.)

4 CHAIRMAN MILLEHs Thank you. We vill restore Iten

i 5 4 to the agenda. Are there any other matters that may arise

6 that should be noted in advance?' Agenda items or

7 sub-iteas? Nothing on anyone's mind?

8 We vill start off then with the joint action by

9 Pacific Gas C Electric Company and the NRC Staff.to suspend

to discovery and motion activity. This joint motion was filed

11 February 13, 1981, which was an answer by the Department of

12 Water Resources filed March 11, 1981. A joint response was

'

13 also filed by Northern California Power Agency and the two

14 cities of Anaheim and Riverside to the joint action filed
|

13 also on March 11,.1981.

16 On April 24, 1981, PGCE filed a document entitled

17 " Supplemental Memorandum in Support of Joint Motion." On

18 April 27, 1981, a response by the Department of Water

19 Resources to the so-called Supplemental Memorandum was filed
.

i 20 challenging the filing of additional papers by PGCE with

21 reference to the notion, but asking that the respcase be 1

|

22 considered if the Supplemental Memorandum were to be

23 considered.

24 I think those are the documents the Board has| --

1

25 received in regard to the joint motion together with the

(a
|

|

|
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1 attachments. There are two. Are there ant other filings

2 that I haven't recited or listed?

3 HR. FALLII: There is one ites.(

4 CHAIBHAN HILLEBs Wha t's that?

5 NR. FALLIN: Your Honor, the affidavit cf Earton

6 W. Shackelford which was filed with the Consission by PGCE
,

!

| 7 pursuant to agreement. with the Department of Water
i

; 8 Resources, which is a document -- .

!

| 9 CHAIREAN HILLERS An affidavit cf Barton W.

l 10 Shackelford?

11 ER. FALLII: That's correct.

12 CH AIRHAN HILLEH s That's dated, I believe -- at

13 least the copy I have bears the -- .

14 MR. FALLIN: It should be March 2, 1981.

15 CHAIBHAN HILLERS March 2, 1981 is the date it was

16 notarized, and that is the date of filing. Now, that

17 affidavit is to be considered with reference to the joint
|

18 notion?

19 ER. FALLIM4 It's considered in both directions,

20 Your Honor. I think it's considered with the joint action

21 and with DWB's response to it. It was filed as part of

22 their effort to get information from us, and it aisc sets

23 forth the specific dates of concern, the operational

k- 24 estimate and the construction permit date.

25 CHAIENAN EILLER: The affidavit just described by

.

ALDERSoN REPORTING COMPANY,INC,
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1 counsel was apparently forwarded to the Board, to the

2 members of the Board, by a letter ~ dated March 2, 1981, from

(' 3 Er. Fallin, and contains the affidavit of Mr. Barton W.

4 Shackelford, who then was the President and Chief Operating

5 Officer of PGEE. It does contain some discussion of the

6 plans and the statute, or one of the statutes, which appears

7 to be in question. So we take it, then, that was intended

8 to be part of tae joint action, or at least somehow to be a

9 document lodged for. consideration by the Board in reviewing

to that. Is that correct?

11 HB. FALLINs That's correct.

12 CHAIBHAN HILLER: Is there anything else now to be

13 considered in this context?

14 HR. GOLDBERGs Mr. Chairman, only one minor

15 matter, and that is that pre-dating the joint action was a

16 letter from the staff of January 28, notifying the Board of

17 its intent to file a . {oint action.
18 CHAIRMAN HILLER: Yes, that's correct. I don't

19 have it in here but we do recall having received it. Is
i
'

20 there anything substantive in that we would need in addition

21 to your responses or filings?

22 HR. GOLDBERGa No, there was not.

23 CHAIRMAN HILLER: We will note for the record that

k/ 24 that letter and notice to the Board was received.
25 All right. I take it that the proponents of the

|

'v _
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1 action will desire to go first. Is that correct? ~And who

2 is the chief proponent?
|

(~ 3 ER. FALLIN: I think that having shared the honor

4 but having had the baton passed, I will start, Your Honor.

5 CHAIHEAM HILLER: Yery well.

6 HR. FALLIN: The motion before the Board I have

7 characterized in writing as a conson sense, practical issue,

8 and I believe that to be the case.

9 The issue involves the connection of this

10 litigation to the actual project. It brings to mind the

11 fact that at the end of these proceedings there must be a
|
i

.
12 creature of concrete, reinforcing bar, stainless steel, and

13 the rest of the things that go into a nuclear power plant.

14 The precise situation drawn and described by NRC

15 staff and PGCE in their joint notion is one that involves

16 two situations which operate to affect that plant and the

17 possibilities of its being constructed and the timing of its
.

18 construction. And those two elements operate independently

19 of the work we have done here, and the work that staff and .

20 PGCE feel should be suspended for a time.

11 Thcso two elements are the pending litigation

22 between Pacific Gas & Electric Company and the California

23 Energy Resources Conservation and Development Commission,

k- 24 more commonly referred to as the California Energy

25 Commission, and the dates of the estimated need for the
.

g+

|

I

ALDEASON REPORTING COMPANY,INC.
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| i

1 Stanislaus Nuclear Project.

2 The first element of the litigation I think is set

3 out clearly in the papers on both sides. The array of

4 California State nuclear legislation is such that if it

5 remains intact it vill prevent the construction of this

in California. I can't say8 plant -- indeed, any plant --

7 forever because some of the things involved in the

8 legislation can be affected by technological change.

9 CHAI3HAN HIL1ERs What is the statute you're

10 referring to, the California statute?
;

11 HR. FALLINs It's California Public Resources

i 12 Code , Section 25,000 e t. seq. I've got a tighter cite to it

13 souewhere. I think it 's referred to in the joint notion.

(
i 14 There are two sequents to it. One is consenly

15 referred to as the Warren-Alquist Act, and the second

16 element is the amendments to that act.
I

17 CHAIBRAN HI1LER: For the record, could you

I

|
18 clearly delineate which statutes are which and what they

|

19 refer to, and the scope of the statute as you understand it

20 or statutes if there are more than one, so we know what

21 ve're talking about in the beginning? And after you have

22 done that, we would like to know the present status of each

23 if there be core than one, and that refers to all aspects,

i the state of California and federal courts where24 both within

25 the act is pending. And we would like that, I think, first !

k. |
i

i

.

|

|'
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|

1 of ?.11 so we can then follow your arguments.

2 ER. FALLIN: Yes, sir. The Act, which was known

( 3 as the -- and I wish to say to Er. Horn I*a borrowing his

4 statutory citations from his response here -- it was 25,000

5 et seg of the California Public Besources Code, as I

e sentioned. That statute is consonly referred to as the

7 Warren-Alquist State Energy Resources Conservation

8 Development Act, as amended in 1976 to add Sections 25524.1,

9 .2 and .3. And the combination is, I think, -- it's

to sometimes called the California Nuclear Laws.
11 The thrust of the sections is to require a number'

12 of events to occur before nuclear f acilities will be

13 "au t hori zed . " The specific crunch point is to require a

14 demonstrated reprocessing and disposal technology.

15 CHAIREAN HILLER: Ehich section ref ers to that?

16 33. FALLIN : I believe it's 25524.2.

17 CHAIRHAN HILLER: Point two?

18 ER. FALLIN: Ies. And that was of the Califernia

19 Public Resources Code. Our codes are separated by

20 descriptive name, and then are numbered within those codes.

21 CHAIRMAN HILLERS Well, let's just take it in

22 numerical order. Section 2G524.1, what does that relate

23 to? This is the section, by the way, of the California

24 Public Besources Code? i

i
25 MR. FALLIN: Yes. I believe that concerns the |

|
(- |

'

l

I
i

ALCERSoM AEPCRTING CcWPANY,INC. i
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' 1 reprocessing technology.

| 2 CHAIRMAN HILLEHs What does it provide about

3 reprocessin g ?

4 HB. FALLINs At.that point, Your Honor, I would

| 5 have to pull it and. consult it.

6 CHAIRHAN HILLER All right, I'll give you an

7 opportunity to pull it and consult it. Now let's take the

i 8 next one, which is 25524.2. What does that relate to?

9 HB. FALLIN: Point two is the high level vaste
.

10 disposal technology- requirement.

11 CHAIRHAN RILLERs What is your understanding of

12 the substance of the requirement of .2, with reference to

13 high level' waste management?
,

!
14 HR. FALLIN4 It requires that the problem he

15 resolved before any plant can be licensed. As interpreted,

16 it would require not that it be estimated to be available or

17 that it be -- the projec,tions bei nade concerning it, but
18 that it be in being prior to the licensing.

19 CHAIBHAN HILLER: That what be in being?

20 ER. FALLIN A disposal methodology or a disposal

21 sechanism would be the better word.

22 CHAIBHAN HILLERa A disposal mechanism?

|
| 23 ER. FALLIN: Yes. In other words, if it is to be
1

k- 24 the salt mines, that this facility be available. I should

25 say , as you can sense, that when we get to these sectiCns I
'

|
. i

N.
,

. )

|
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1 have not had to work with them as such. The case with the

2 Energy Commission was not my litigation. So in preparing

/ 3 these papers, I have summarized pieces and do not know those

4 terms well enough to be real confident when I start

5 describing them. We can supply those and can answer those

6 questions. That 's why I'm not -- .

7 CHAIRMAN HILLERS Ey question is who, at this

8 moment, en behalf of the applicant PGEE is prepared to give

9 us with some particularity the nature of these three

10 sections plus the 14 others that were apparently involved;

11 what it is they purport to require and the stetus of the

12 litigations ? Since you put that into controversy here,
,

l

ve re interested in more than simply generalities or your I13 e

( 14 own explanation, and you've been candid enough to explain to

15 us that isn't your forte. Whose is it?

16 MR. FALLIN: I can move it backwards v'ith a great

17 deal more decision.

18 CHAIRHAN RILLERs I'd like to move forwards, if

19 you don't mind. I would like to start with your

!

| 20 con tention. Your contention is that because of the status
!

21 of certain litiga tion in which the federal court, or at

22 least the district court, has found at least certain

23 precisely-numbered statutes passed by the state of
|

f
k- 24 California, however it was passed -- those are matters we

1

| 25 won 't go into -- have been declared unconstitutional, as I

('

f
,

|
ALDERSoN REPORTING COMPANY,INC,'
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1 understand it, because of, among other things, the question

2 or problem of pre-emption of those areas by federal

3 autht ity.r

4 Now, I understand further from the various matters

5 and documents filed both by yourself and others, that the

6 two district court decisions declaring not only these three

7 sections but apparently some other portions unconstituticnal

8 are now pending upon appeal before the 91 nth Circuit, is it?

9 HR. FALLIN: Yes.

'

10 CHAIRHAN HILLERS So we would like to know, since

11 this is one of the bases at least upon which the Ecard is

12 being asked now to suspend, whether temporarily or

13 otherwise, some very extensive and massive litigation which

( 14 has been underway for several years, as we're all familiar

15 with and we cartainly have more than a passing interest in
'

16 some of the particular aspects of that litigation, whether

17 the projections, predictions or whatever you wish to call it

18 made by your client to bring this matter that has Cccupied

!
19 our time, attention and presumably a great deal of money for

1

20 some years to a screeching halt.

21 HR. ARESTRONGs Mr. Chairman, perhaps I can be of

22 assistance on this point. I think we are all agreed; that

23 is, the parties, are all agreed that the factual historyj

(., 24 which is recounted at pages 4 and 5 of the responsive brief |
|

25 of the Department of Water Resources, to summarize the |
|

l ;
l

ALDERSON REPORTING COMPANY,INC.
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1 statutes in California, require the California Energy

2 Commission to make certain findings as a predicate to their

3 authorization of any nuclear facility.(
4 One of the required findings was the demonstrated )
5 neans for high. level nuclear waste disposal, that Commission

8 has recounted at page 5 of the DWR brief. |

7 HR. WOLFEs What's the date of that brief?

8 CHAIRHAN HI1LER: March.11' 1981. It has our,

9 stamp on it. j

!

to MR. WOLFE: Page five?

11 HR. AR.NSTRONGa Yes. As they recount, the

12 Commission determined that the necessary findings regarding

13 that high level waste disposal requirement could not be

(
14 made, and I think the parties to the litigation agreed that ,

l

| 15 at least at the present time, those findings could not be ;

1

| 16 made under the statute. And I think it is that consensus !

)
17 about the facts which has led to the litigation in the <

|

18 federal courts regarding the constitutionality of that
:

l 19 provision as well, perhaps, as some others.

20 But as to the others, apparently the State |

21 Commission was able to make the findings. So the impediment

22 which is of concern relates to the high level vaste disposal
1

23 facility or technique which does not exist, and which the j
i

(- 24 Commission has found not to exist, and that is the state law |
,

I 25 roadblock to any nuclear facility which has led, in turn, to
!

.

'w-

.

f
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'

1 the federal litigation.

2 And I think the course of the litigation in the ;

3 federal courts has been recounted already./
.

4 CHAIRMAN HILLER: Then it's your understanding

5 that there is only one section then dealing with high level

8 waste management which is the subject of the inability of

7 PGCE to obtain the necessary permits from the cognizant

8 state authority?

9 NR. AHHSTBONG: Mr. Chairman, I believe the

10 litigation of the federal courts addresses as well the

11 constitutionality of the remaining provisions just on the

12 theory of whether the state has to the right to intrude on

13 the process given the federal interest and regulation of the
(
'

14 matter.

15 But I think it is the case at. the present time the

16 only one of those particular provisions which, as a

17 practical Patter, stands in the way -- constitutional

18 arguments aside -- is the one regarding high level vaste

19 disposal.

20 CHAIRHAN HIllEB: What happened to the

21 reprocessing?

22 HR. ABESTRONGs The State Commission made the

23 findings that those provisions of the state statute were

(. 24 met, but I believe the utilities and the Commissica have a

25 dispute about whether, nonetheless, the state has the right

< |
i
1
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1 to get into that question at all. Even though the findings

( 2 were favorable I think there is an argument about the

r 3 constitutionality of the statute. But I don't think in a

4 practical or immediate sense that is the problem here.

5 The one that would stop the construction of a

8 nuclear facility right now is this .hich level vaste problem.

7 CHAIBHAN HILLERS You may proceed.;

I

8 ER. FALLIN: Having now to go to the part about

9 which I feel a great deal more confident, which is the

10 current statue of that litigation. The case was acted upon,

11 our case was acted upon, in the district court. The

| 12 district. court ruled f avo rably to PGEE. In other words,

13 they ruled that the acts -- and I believe it was all 16
(

14 sections that are of concern -- were, in fact, pre-empted by

15 the federal.lavs in the area.

16 A similar decision was made on parts of that same

!
17 legislation in a case that was not filed by PGEE. Those two

18 decisions -- in fact, I believe that the case, the Pacific
'

i 19 Legal Foundation case, was actually decided earlier than was1

20 the PGEE decision. The two have been consolidated on appeal

21 in the Ninth Circuit. The brief s have been filed and the

22 case has been argued. The case has been submitted.

23 CHAIRHAN HILLER: Has it been argued?

|( 24 HR. FALLIN: Yes, it has.

25 CHAIRHAN HILLER: When was it argued ?

I -

k.
.

1

I
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1 HR. FALLIN: I believe it was October of 1980.

( 2 CHAIRMAN HILLERS Someone from your fira was

(' 3 represented? Or Hr. Armstrong's fira?
|

4 NH. ARHSTRONG: Co, it wasn't, our firm.(
| S HR. FALLIN: It was from Pacific Gas C Electric.

| 6 CHAIRMAN HILLER: They were consolidated , you

7 say? This separate action brought by the group of

8 non-utility plaintiffs, which was also for the judgment

9 declaring Public Resources Code 25524.1, declared

to unconstitutional?
l

11 MR. FALLIN: Yes
|

~

12 CHAIRHAN HILLER: 'Do you have any information as

13
.

to the length of time, either in this or similar cases, that

(
14 would be required te expect in a broad sense at least a

15 decision by the Cou, a of Appeals?

16 HR. FALLI*|a Not at all, Your Honor. In their

17 response, the counsel for DEU essayed some estimates of time

18 from submittal to decision, and then made some estima tes of
-

i

19 time for moving to the Supreme Court and potential

20 resolution of either the denial of the writ or acting upon
. I

21 it, in arriving at a prospective date, a decision in June of
|

22 1982

23 CHAIRHAN HILLER: Pardon me, that was the Supreme
;

.

( 24 Court, wasn't it? |

25 HR. FALLIN Yes. |
I

'

| (_ .
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1 CH AIR H AN HILLER: Let's set aside the Supreme

2 Court, let's just now stick to your own circuit. This is

(
juct a page later from the portion of the brief you've been3

4 reciting to me as being an accurate statement of the issues

5 in the statute. On the next page it is treated, sad they go

6 ahead and point out that the case is fully briefed, oral

7 arguments were heard and the case was submitted to the

S circuit court cn October.10, 1980.

9 They point out also that the Ninth Circuit has

10 issued a number of decisions in cases submitted at the same
11 time or a little later than the appeal, and that they at

12 least expect expeditious decision by the Ninth Circuit.

13 Now, do you accept, challenge or have anything to

(
14 say on this subject?

15 HR. FALLIN: No. I'm not sure that this

16 experience is duplicated with every circuit, but I suspect

17 it is. Descriptions of the time from submittal of the

18 decision are anecdotal; specifically, with respect to the

19 Ninth Circuit. I was in district court three weeks agC on a

20 settlement conference in one of my cases and listened to th e

21 argument concerning whether or not another case should be

22 continued or not because it depended on the status of the

23 case currently before the Ninth Circuit for decision. !

| .

24 That case had been submitted for nearly two
,

(
|
| 25 y ea rs . I personally know of other cases with ranges not

k
i
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1 that quite extreme, but over a year. I have no way of

2 knowing, nor does anyone, what the timing will be on' this

! ( 3 particular case. One can always estimate and try and guess

4 what the f actors are that make them move more quickly cr

5 more slowly or more deliberately, I guess rould be the
t

6 :orrect word. But I cannot supply an estimate that is
|

7 closer than from the shortest possible time to crank it out

8 to an extreme of possibly a year and a half to two years.

9 I believe those are the extremes. I was suprised

10 to hear in the description the period of two years. I will
;

I
11 say that the district court did not appear to be surprised

12 by that statement.

! 13 HR. ARESTRONG: The experience of our office, Er.

14 Chairman, has been that the time f or submittal around this -

15 present timeframe can run anywhere from six months to two

| 16 years, and in some cases longer. Everyone likes to know

17 what to expect, but the Ninth Circuit surprises us very

18 often. So it's just impossible to predict, in a given case;

19 a t least, that's been our experience.

|

| 20 MR. FALLIN I believe we can treat the two years

| 21 as an outside line. The estimates beyond that as to when
|
!

22 the issue will be finally disposed of again partake of each

23 attorney's feel for the time required to put together the

k 24 papers and move to the Supreme Court. It is the consensus

25 that whatever the result in the Ninth Circuit, an effort

k
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1 vill be made to take the case to the Supreme Court.

2 Now, the reasons why final disposition is

( 3 important I think relate to the enormous investment involved

4 in the plant. The company's position -- and I do not think

5 it is in any var extreme -- is that the project will not be

8 reactivated in the sense of putting it back into the

7 engineering status of moving forward until a final

8 disposition is had with respect to the statutes. That's a

9 decision that is based partially on the amount of money

10 concerned, and partially on what now has to be characterized

11 as a venture.

12 Given the general problems in the industry, given

13 this company's specific experience with its Diablo Canyon

14 Nuclear Project and given institutional factors peculiar to

15 the state of California, including the outspoken position of

18 the state 's governor in opposition to further nuclear

17 construction, - .

18 CHAIRHAN HILLER: What other nuclear plants, if

19 any, is PGCE either in the process of constructing or

20 applying for construction permits?

21 MR. FALLIN: Diablo Canyon is, for all intents and

22 purposes, completed, and I believe that's now true of both

iu Units 1 and 2. It avaits and avaits and avaits. Humboldt

- 24 Bay, which was -- I was going to say this company's pioneer

25 plant; that's not quite true because Vallecitos was also

k..
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' 1 initially a PGCE project. Humboldt Bay went down, I can't

| 2 even recall now it's been so f ar back, but because of its

(~ 3 initial suspension -- I think it may have been reloading c -

4 something -- it has been down for seismic investigations and

l ~ for attempted analysis of steps that might be necessary to-

6 deal with the results of those investigations. At this time

7 there is no date for its reactivation. -

8 The Sacramento Municipal Utility District has a

9 nuclear plant in operation , Rancho Seco. I hesitate fer a.

10 moment, because they may be in a down cycle right now; I

11 can't recall whether or not that is the case. There's a

12 project in Southern California, San Onofre, which is
.

13 operating.

14 Stanislaus, I believe, is the only project that

15 has -- the only nuclear project that has a name or a

16 location affixed to it in the company's planning, and we

17 have no plans for anything beyond that that has been

18 identified.

19 There is discussion in the papers of potential

20 arrangements to share in out-of-state facilities. I don't

21 believe that any of that material has come to anything like
1

22 fruition.

23 NR. WENNER You don't believe -- what was that? )

.. 24 HR. FALLIN: Has come to anything like fruition.

25 CHAIRMAN HILLER: Fruition is what you said.

k

|
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1 HR. FALLIN: It hasn't, to my knowledge, gone

2 beyond the completely speculative format. And I think

( 3 that's a summary of where nuclear in California is at the

4 moment.

5 CHAIRMAN HI1LEBs Do any of these other plants,

8 Diablo Canyon for example, have licenses similar to those

7 which were negotiated by PGCE and the Department of Justice

8 in this case regionally?

9 HR. FALLIN: These negotiated commitments had

10 included within them a term which looked towards the
11 possible non-operation of this project within a certain

12 timespan. I cannot recall now; I believe it was abcut a

13 year ago or two years ago we approached one of those

14 s ta te s . The mechanism outlined in the commitments, as I

15 recall it, was if we passed that date with no operation in

18 Stanislaus, that the agreement commitments could be a part

17 of the Diablo Canyon-license.

18 There was some hesitation at the time because when

19 they were draf ted it was anticipated that there surely would

20 be an operating license for those to be attached tc.

21 Unfortunately, that was not the case.

22 However, we reached agreement with Justice and

23 with the staff, that we would implement the commitments by

( 24 making them a part of the existing construction permit

25 authorization for the Diablo Canyon plant.

(
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1 The answer to your question is yes, there are

2 similar conditions. In fact, the conditions themselves do

I 3 exist today as conditions to the Diablo plant.

4 CHAIRHAN HILLER Are any of those conditions

5 which exist today with reference to Diablo Canyon questioned

6 or challenged on antitrust ground by any of the parties to

7 this proceeding? ~

8 MB. FALLIN4 Not in connection with Diablo Canyon.

9
,

CHAIBHAN HILLERS I as talking about this --
|

| 10 pardon me, do you pronounce it Stanislaus? Do you pronounce

i 11 the "s"?
l

12 MB. FALLIN: I do.

13 CHAIRHAN HILLEHs Does everybody else in

14 California?

15 HR. FALLIN: But we have trouble with a number of

16 our names. I think it's Stanislaus County, which has always

17 been enough to let me call the river and the nuclear site

18 the same thing.

19 CHAIBHAN HILLEHs What's the derivation of that?

20 Is that Bussian?

21 HR. FALLIN: I do not know. A number of the names

22 are Indian /Spanish. That one certainly sounds Russian to me.

23 CHAIRHAN MILLEBs I know the Russians were there

24 at one time.

25 MR. FALLIN: 7 ell, one of our earliest projects

(
1

!

i
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1 was conducted by Prince Poniotowski, but he was Polish.

2 CHAIRHAN HILLER: Hy inquiry is whether Stanislaus

/ 3 -- in this proceeding, are there one or more of the

4 conditions which somehow or another have become attached to

5 Diablo Canyon's construction permit? If that be the status

6 of it, which are under challenge in this proceedinel

7 HR. FALLINs Yes. In fact, almost automatically

8 ve would not have this proceeding but for the fact.that

9 intervenors have raised objections to the scope of those

to conditions, and Justice accepted those.

11 CHAIBHAN HILLER: Has there been any discovery' to

12 your knowledge which bears upon one or more of those

13 contested provisions in this proceeding which are similar to
,

(
14 those in Diablo Canyon, for example?

15 HR. FALLIN: 'I have to hesitate because the

16 descriptions of the discovery have to depend on the party

17 who is making it. I believe that, speaking for intervenors,

18 they would say that all of their discovery is, to some

1

|
19 degree or another, attached to all of their claims which

20 devolved down to an assertion that those conditions have
21 inadequacies contained in them.

22 CHAIRMAN HILLEBs Well, in the course of our;

23 discussions hitherto, there have been certain contentions in

( 24 that regard which have been of a fairly high order of

25 priority in DWB's position. We are not now talking about

\ ..
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1 the whole range of contentions; we are talking about two or

2 three or four different provisions, that it has been'

3 contended or contained in the Diablo Canyon are other

4 provisions rhich inure to the disadvantage of DWR in this

5 proceeding. Isn't that correct?i

6 HR. FALLIN: I think yes, they always have
|

7 emphasized sections of the couaitments. The reason I. have !| i

(

8 to hesitate is the discovery base has been geared to broad
;

9 subject matter descriptions and chronological pericds.

10 Although I will say -- no, that's not true. I was going to

11 say that the discovery products have been paragraphed; that

12 they are paragraphed to the discovery orders:, not to the

13 couaitsents. ,

!

14 CHAIRMAN HILLER: Let me inquire f urther, then you '

15 may resume your argument, whether there have been any-

16 settlement discussions or negotiations between or among the

17 parties, particularly with reference to those conditions,

18 license conditions, which have been attacked in this
|

19 proceeding, and which may exist, and have the approval o#
|

| 20 both PGCE and the Department of Justice in Diablo or others. |

21 HR. FALLINs The answer is res, there have been

22 discussions.

23 CHAIRMAN HILLER: And what is.the discussion?

( 24 Wha t is the status of settlement negotiations leading

( 25 towards the narrowing, if not overcoming, of the objections
.
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I /

t to particular license conditions proposed here'and

2 apparently adopted in the other proceeding which cocid lead

I 3 to the settlement in whole or in part in this proceeding?'

I 4 HR. FALLINa They have not been successf ul in the
1

5 last such. They most recently had negotiations with the NRC

6 staff that vent on for some period of time, and we exchanged j
,

7 views and possibilities f or change. Those negotiations did

8 not result in a resolution either generally or of any
|

| 9 specific ites.

I to CHAIHHAN EILLERs I don't want to get into the
|

11 nature of them because the parties and counsel should be

12 free to negotiate withcut having the Board or anycne else|

13 looking over their shoulder.
.

l

14 On the other hand, this is a matter of'

1

| 15 considerable interest to the Board, the Appeal Board and the
1

I 16 public interest generally. We would therefore like to have

| 17 reports from you and other counsel on the status of

18 negotiations and, in a general way, we would like to knov

19 how f ar apart you are, how many major and minor issues there

20 are. And we would like to have the feeling on this, as we

21 have had in other cases, some of which did eventuate in

22 settlements, to where we start to get a feel, because you're

23 asking f or a very major thing, to bring this matter to a

k 24 halt with all the time and money expended.

25 We therefore expect and believe that all counsel

s
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1 will act responsibly, and acting responsibly in part means

2 telling us very candidly, without going into negotiating

3 secrets, but I've found that those are sometimes a lot more

4 honored than the statement in actuality when I have seen

5 them later -- I'll let you use your judgment on that. We.

8 vant to know where you stand and why you can't settle this.
:

7 HR. ARHSTRONG Mr. Chairman, perhaps I should

8 respond.
.

9 CHAIBHAN HILLER 4 Ehichever counsel have been

10 involved can speak to this.

11 ER. ARHSTRONG Mr. Fallin has been in some cf the

12 negotiations, but I have had the honor of being in all of

13 them with Mr. Yogel and Mr. Goldberg. The approach which we !

(
14 took -- and I think it's the only one that has any current

15 value -- was to endeavor to . work out with the staff some
16 kind of an approach which the staff could then take to the

|

17 intervenors to see if we could put a package tcgether. And

| 18 in a sense, the difficulties on which those discussions
,

19 foundered I believe have to do with the pendency cf the

20 other litigation and the concern, at least on the part of

21 PGCE, t. hat any settlement which might be reached here which ,

1

22 would involve the intervenors would merely -- would not end

23 the problems for PGCE. They would still be in litigation

k~ 24 with the intervenors and other firms.

25 And therefore, there just would not seem to be the j
|

|

k
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1 advantage to it, especially given the differences in the

2 views between intervenors on some issues, and between staff

( 3 and intervenors on some other things that look like a

4 process that could end up being more complicated than'

5 litiga tion was.

6 I think it was about at that point that the

7 settlement discussions, seeming vert complicated ,' were

8 overtaken by the feeling that this whole proceeding sight be
1

9 premature because of the delays and the need for the plant

10 and no on, which have led us to the action being made here.

11 I think that's a capsule version of what has happened.

12 CHAIR 5AN IIllER: Well, we will expect other
|

13 counsel to put a little flesh on the bare bon.cs because we;

| (
' 14 are interested in getting pa rticula rs.

15 3R. ARESTRONG: The particulars really have to do ,

16 I think, with the concerns we had with -- vell, let ze give

17 another element of background which I think helps to explain

18 it.

19 The reason we approached staff -- or maybe ther

20 approached us, I don't really remember how that began, but

21 in any event, FGCE had independent negotiations proceeding

this goes back two years -- with NCFA, and separately22 --

23 with DWR on the business side to try and strike business

- 24 contracts with each of those two entities to address most if
25 not all of their concerns in a business sense.

| '

i

e
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1 We became concerned that should those negotiations

|

2 he successful on the business side, that would leave the NRC

f 3 staff in the dark and we still had a proceeding here. And

4 if we were resolving things with the intervenors, we would
!
! 5 still have to conclude matters with the NRC staff. So we

6 opened negotiations from that background and thought, let 's
.

| 7 get everybody aboard.
|

8 Shortly af ter we began that process, NCPA

l

i 9 underwent a change of management. The negotiations with

10 them effectively collapsed, and I don't really know if there

11 are any ongoing negotiations with them.in any event at the

12 present. time.
l

13 But that situation kind of changed and made it

|
'

14 more unlikely that a disposition of this whole dispute, not
|

15 just in this forum but in the other forum , could be-

I think that was really kind of16 ach ie ve d . And for that --

,

|
| 17 the real world background; that negotiations with DER I

.

18 think tre continuing.

19 Every time I inquire of the negotiators I as told

20 that a deal is to be expected within 60 days. I don't knov

21 where it stands st the moment. Apparently, they think

22 they're pretty close but they have felt that for sometime.

23 CHAIRHAN HILLERS Sixty days, did you say?

k- 24 MR. ARESTRONG Yes, but I said tha t tongue in-

25 ' cheek . I'm sure they are sincere, but I've been hearing

| (.
|
!
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1 their estima tes for better than a year. So, while they're

2 close, it seems that the narrowing of that final gap is

3( taking longer than all the parties had anticipated.

4 But from the PGCE standpoint it was the case that

5 -- you know, the settlement of one proceeding leaving the

6 other proceeding alive and well seems to have limited

7 value. And the hope had been a t the outset that perhaps we

8 could wrap up the whole business, and about a year and a

9 half ago there was great optiaism, at least at PGCE, that

10 they were on the verge of an agreement with NCPA, equally on

11 the verge of an agreement with DWE. If we could work out a

12 deal.with NBC staff, everyone would be. happy and we could

13 all proceed with doing business instead of litigating.
(
'

14 When that started to unravel, the incentives

15 disappeared, and it seemed that while we might strike a

16 bargain -ith staff, that would be just one small start on a

17 long road to disposing of things, especially given the

18 unraveling of the whole business with NCPA, and the;

19 negotiations on that front and the pendency of the FERC

20 litigation with them.

21 So at the present time I would have to say that

| 22 the settlement process has come to a halt because of those

23 f actors .

( 24 3H. FAL1IN: The processing, to an unusual sense,

25 has not just ceased but has become, itself, a major issue.

.
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1 The reasonableness of the neoctiation effort was - there is

0 a dissute as to who put it in issue. It has been FGCE's

r- 3 position that for a number of years NCPA, by innuendo, at

4 least incide stally, repeated by DWR here when they raised

5 the "it's been five years since" kind of arguments, had

8 placed our good faith and bona fides in negotiating the

7 issue.

8 That perceived challenge was accepted before the

9 Federal Energy Begulatory Commission testimony has been
|

10 given in detail as to what those negotiations were, what the
I

11 issues were, what the proposals were, what the reasons were,
i

12 why they were not acted on at a given time, whether in f act
|

| 13 the delay is occasioned by PGCE or by NCPA. That has been

i 14 the firm sworn testimony before the FEBC and has become an

l
15 issue for resolution there.

18 CHAIRHAN HILLEBs What is the status of all the

| 17 FERC proceedings involving any or all of these parties?

18 HR. FALLIN: Everything we discussed about FERC I

19 think rightfully DWB has to put up its hand and say, we are

20 not in those.

21 CHAIRHAN HILLER: But you are?

22 MB. FALLIN: We certainly are.

! 23 CHAIBHAN HILLERS What's the status?

( 24 HR. FALLINa One major case, Docket No. E7777,

25 Phase 2, is if everyone in the room crosses their fingers

I (
!
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r-
t about to conclude hearings this week af ter, I believe, about

2 two years in hearings. It is in that case that the evidence

| ( 3 relative to the negotiating process, the interconnection and

4 negotiating process, has been adduced.

S

6
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1 Another proceeding now bearing the name the

2 consolidated name of tha Helms Project / Pit 3, 4, and 5

r 3 Project is about to commence, I think, May 12. In the
I

4 proceeding, about to commence, the Intervenors there, which j

5 I believe include Santa Clara, as well as NCPA, are seeking

I 6 the imposition of license conditions on hydroelectric

7 projects and the arguments have centered around the
!
|8 cosaitments that are in place here.
!

9 Th a': is not any neat resolution of this case,

10 however, because there are major issues in that proceeding

i 11 as to authority to impose such conditions, et cetera. The

12 FERC is clearly not charged with administering the Atomic

13 Energy Act. The Federal Power Act, Part I, is not the Act

14 we are involved in here, so it is not a one-for-one
i

15 equation. However, that describes the parameters of that

16 case, which is to commence hearings in a week or so, and I

17 believe that is the status of those proceedings.
,

I

18 CHAIRHAN RILLER: !s it not possible that some of

19 the determinations, if they be only subissues in the FERC

20 proceedings, could have a salutory effect in resolving some
1

21 of the issues bound up in this proceeding?

22 NR. FALLII: Almost all of them would ha ve --

23 varying from procedural to substantive -- salutory effect,

k 24 depending on which way they flop. They will bright-line
,

25 jurisdictional questions, statutory issues. One of them,

A
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,

I 1 aost specifically the claims relative to the desire to have

2 a transmission concession in connection with a consetitive
3 relicensing situation, which I guess you could describe as a(
4 uniquely Federal Power Act issue, is raised $xpressly in the

5 Helas/ Pit case.

6 And I should say there are also competitive
l

7 relicensing cases under way. The City of Santa Clara has

8 filed a competing application for PGCE's Nokelunne River

9 project. NCPA, in company . vith Southern Cities, has filed a

to competing application for PGCE's Rock Creek-Cresta project.

11 I think that -- in other words, a decision with

i 12 respect to a given element night well be -- it was not

,_ _
13 something that the Federal Power Act, Part I -- of what

k
14 should happen. They anticipated the relicensing be

15 conducted on a heads-up, each party competes basis, with no

16 cross-subsidization. And in looking at whatever elements

17 they look at, they say this is not a remedy that we are

18 going to give under the Act.

19 It could go the other way. That's the nature of

20 the issues presented in those proceedings.

21 CHAIRHAN HILLER: In the settlement negotiations

22 has there been any consideration given to the so-called

23 Waterford fo rmula, wherein the parties, without conceding

A. 24 liability in an anti-trust sense, but assuming arguendo that

25 there would be a situation where there should be access to

(
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|

1 nuclear power, went into the kinds of conditions or 1'

2 agreements or licensing agreements which could obviate some
.

|

( 3 or all of the contentions here?
|

4 ER. ARESTRONC: Yes, consideration of that was ,

.

5 given. And I think there has been no dispute about the
i

6 access to nuclear.

7 We have had some trivial arguments about notice

8 provisions, but the arguments that are made here have te do

9 with other matters than access to the nuclear.;

f to So, yes, some consideration was given to that, but
r

I

11 it was felt not to be a viable approach here.

12 CHAIR 5AN HILLERS What are the issues which do not

13 involve access to nuclear facilities, whether generation or

(
14 transmission, which in the judgment of the parties at that

15 time rendered impossible negotiation?

16 5B. ARESTRONG4 I think the principal problems
i

I
17 which separated the parties related to access to'

18 transmission facilities and, more specifically, the terms on

19 which that was to be done. Obviously, the existing

20 Stanislaus commitments or'Diablo Canyon conditions as ther

21 now are, provided for right of access to transmission

22 facilities.

23 The argueents, really, on behalf of the

k 24 Intervenors and staff have been that those provisions do not

25 go far enough and those disputes remain the most

I k
,

!
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i

l '

1 intransigent ones.'

2 CHAIRHAN HI1LERs Why could not those disputes, by

( 3 virtue of appropriate stipulations, be the subject of

4 inquiry in this proceeding, eliminating the massive

l 5 discovery and trial on the liability aspects?

j 6 NB. ARMSTRONGs Well, that idea has been explored
1

7 from time to time, as the Board may recall, and I think the

8 obstacle to it has been in essence the feeling on behalf of

9 Intervenors and perhaps also Staff that in order to make

to their case. if you will, they need the broad-based discovery

11 for the reason, as I understand it, that they perceived at

12 least some elements of a Section 2 Sherman Act kind of

13 proceeding in which they are going to have to establish

14 something that looks like sonopolization.

15 However, that sight be construed under the gloss

16 of the Atomic Energy Act provisions. So they need, as I

17 understand the argument, this broad-based discovery in order

18 to help them establish this notion of monopolization in sort

|
19 of an institutional kind of probles, rather than looking at

20 a specific instance of a combination or something of that

21 sort.

22 MR. FALLINs I should say, Your Honor, there are

23 f actors within the negotiation or within the subject matters

k. 24 that make any easy resolution highly unlikely.

25 S pe cifically , two of these supposedly major denominated

1

|
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'

/ 1 problems with the commitments implicate our customers in a

2 major way-- specifically, the subject of relicensing of

( 3 hydroelectric plants. The nature of a hydroelectric slant

4 is that it generates electricity without fuel. Fuel costs

5 are passed through to our consumers. Ergo, the fuel cost

6 savings in a hydroelectric plant runs not to PGEE; it runs

7 to our customers.

8 We can take one example, the Hokelumne River

9 Project, for which the City of Santa Clara has filed a

10 competing application. I . the project is taken out of the

11 PGEE system, our customers immediately experience about a

12 $35 million per year, every year, increase in their rates.

13 That is not ' reflective of the full value lost in
(' 14 terms of fuel, which runs something in excess of 550 million

15 per year, every year. It is not a situation in which we

16 feel free to negotiate away or, to put it another way, to

17 negotiate advantages into the other side in that relicensing

18 situation.
'

The intertie problem raises a similar, very hard19

20 probles, because municipalities have been successful in the

21 past in impo, sing various preference provisions in federal
1

22 project usage laws. There is a distinct possibility tha t

23 opening up a non-specific access provision to the intertie

k 24 would, through the operation of those preference provisions,

25 deny our customers all access to otherwise available
~ |

( :

)
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' 1 hydroelect';ic power flowing- from the Pacific Northwest.

2 I raise these issues because they are a part of

( ~ 3 the picture and they are not things that are easily resolved.

'4 NR. WENBERs Could you spell out that problem a

5 little more?

6 MR. FALLIN: With the intertie ?

7 Again, I know in enormous detail the ins and outs

8 of the relicensing problem. The intertie, because it has

9 been massively litigated in that 7777 litigatica en the

( 10 general parameters, perhaps Rich may know more details.

11 NR. ARESTRONG: I can speak to that.

12 Just to explain the situation, the difficulty is

13 this. Huch of the available surplus hydro in the Northwest

14 is public power. The concern which people had at the'
,

15 beginning of discussions about the construction of the

16 intertie, a concern which they still have, is What happens

17 if California preference agencies have an open pipeline to

18 the Ncrthwest and there are two aspects of the concern.

19 If that pipeline or the transmission line, to

20 avoid the metaphor -- the transmission line is freely open

21 to the public agencies, the concern from PGCE is that ther

22 vill effectively be shut out because of the preference

23 provisions, and that the public agencies in Califernia would

k- acquire and use all of the available surplus public power in24

25 the Northwest.

k
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1 From the position of the Northwest, there was, and

2 I think may still be, a concern that to the extent
,

( 3 California public agencies become dependent or

4 semi-dependent upon this power, it will become practically

5 dif ficult or impossible to shut it off at a future time,

6 when the agencies in the Northwest would otherwise need tha t i
1

7 power for their own purposes.
,

8 That, at least, was the historical reason for this

9 rather complex construction of contract provisions, which
;

to gave to the California public agencies only a pro rata share
1

11 of that public power cost advantage via their purchases
|

12. through either the Bureau of Reclamation or through PGCE.

13 And, as ve mentioned earlier, the fuel cost advantages are
,

14 passed along to customers.

15 So the guts of the argument, again -- and this is

16 where it impacts settlement negotiations -- the real thrust

17 of this is who is going to derive what share of those cost

18 benefits.

19 The same thing can be true in the argument over
|
'

20 the re sptured hydro or oither of these other hydre issues.

21 On the Intervenors side, of course, they wish to capture as
|

22 auch of those benefits as they can for their custoeers. |
1

23 PGCE's interest is to. keep those interests which they have )
24 for their customers and, from the company standpoint, if you Ik

25 just looked at'it as a straight commercial transaction and

.
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1 said we have 100 units here to be allocated out and will

2 settle the Stanislaus proceeding by some cut -- 50-50 or

( 3 20-80 or whatever -- that's fine, except if you 've still got

4 another proceeding going on. You're still probably going to

5 have to have some more chips available for that proceeding.

6 CHAIRMAN HILLERS Some more what?

7 HR. ARMSTRONGs Chips.

8 CHAIRMAN HILLERS Poker chips?

9 HR. ARMSTRONGs Poker chips, party chips, whatever.

10 (Laughter.)

11 HR. ARMSTRONG: But this was the concern, if you

12 could resolve the whole thing as to one issue and say all

13 right, this is going to be the delineation of the sharing of

~~

14 those benefits once and for all. But if it isn't, no. But

15 this is not once and for all, this is this week's allocation

16 and next week we are going to be back at you for some more.

17 The calculation gets a little more difficult. So

18 I think it's in this context that the settlement negotiation

19 was occuring. And, as I said earlier, about a

20 year-and-a-half or two years ago the thought was things were

21 all coming together. And then it all fell apart, if you

22 will. ;

23 HR. FALLIH4 Yes, I closed on the intertie. I
l

k. 24 Curiously enough, if the public power interests of this

25 world had not been so successful in securing special

b

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON. D.C. 20024 (202) 554 2345

|

|



_ . .

45

1 interest legislation with respect to taxpayer-funded federal'

2 projects they would . have no . trouble getting the access

(' 3 desired across the intertie.

4 But having been so wonderfully successful in

.5 creating that trap they are not inclined, especially because

6 of the problems we are looking at. We are looking at
|

7 competition between consumer groups in those remaining

8 issues. They are issues of interrelationship having te do

9 with the cosaitments as to reserve sharing, calculations as

10 to equipment usages that I would characterize as consercial

| 11 concerns -- the nits and picks of who gets $5 here or $6

12 there.
f

13 They do implicate the organizations separately,

(' .

i
14 but those major sticking points run directly tc the consumer

15 groups.

16 MR. WENNER: What are the major interties? Do

17 they go throughout the states?

! 18 ER. FALLIN: When we talk about the intertie ve

19 are describing a specific main transmission line. It's a

20 500 k1 lines actually it's a double line, I think,;for
.

21 nearly all of its distance, that begins in the Pacific

22 Northwest, runs through northern California into southern
1

23 California. It's an alternating current line. There is

k. 24 also a direct current line which runs, I believe, through

25 Nevada, bypassing northern California and then is
j

,

(.
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'
1 interconnected into the southern California systes.'

'

2 The 500 kT for a portion of its length is -- the

( 3 ownerships vary. There is a portion owned by the Bureau of

4 Najor Beclamation, a major portion owned by PGCE, portions

5 owned by Southern California Edison, and portions in the

6 Northwest owned and constructed by companies up there. And

7 it is the avenue by which , in situations where surplus power i

8 appears in the Pacific Northwest, it can be moved into

9 California. It will also carry flow in the other direction.

10 CHAIRHAN HILLERS Hasn't there been a sharp

11 diminution in the amount of surplus hydropower from the

12 Pacific Northwest with Bonneville trying to get nuclear?

13 ER. FALLIN That is the case. All of these
f

,

14 disputes are being played against an ever-changing energy

15 situation.

16 CHAIRHAN HILLER: And they are diminishing in the
.

17 case of hydro in the NCrthwest?

16 HR. FALLIN: Yes, understanding that in the future

19 the flows f rom the Northwest may be radically altered, so

20 that, in fact, the so-called surplus cosas 3d is. costed
'

-

21 from a nuclear plant, a coal plant, or whatever.

22 And that is a picture which none or us can affect,

23 or all of us can affect, but I guess the world is evolving a

(- 24 number of these situations.t

l

i 25 It also is making an easy resolution f this

(
|
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' I hydro-electri. issue increasingly impossible, because the

2 consequences to our consumers mount on a scale that is

( 3 fueled by oil cost, not even conventional inflation.

4 HR. ARESTRONGs I thiak I should add, so the Board

5 is aware or perheps reminded of, the fact that one advantage

6 in this Northwest-Southwest intertie is the.different peaks
(
|

l 7 that the two regions have so traditionally.

l
'

8 As I understand it, most of the arrangements have

9 not been for the outright sale of power but rather it's been

10 an exchange peak-for-peak. .

11 ER. WENNER s Excess seasonal exchange ? -

| 12 NR. ARHSTRONGs Yes.

13 ER. WENNER: Hasn't that been contrasted sharply

k *14 in the last year, especially?

15 HR. ARESTRONG: I think it (,epends on the rainfall

16 in any given year. But while the volume of power available,

17 relatively speaking, has declined in terms of units of

18 energy, its relative value in dollar cost compared to the

|

|
19 alternative cost of generation is .significantly increased.

20 So I understand there is now discussion about --

t

21 as there has been over the years -- about the construction

22 of another line. So hev that is all resolved, the future

23 vill have to tell us. But there is a continuing interest in

k. 24 this whole subject and I have to assume that the reason is

i 25 that although there may be growth -- the obviously is growth
1

(
|
|
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1 in the Northwest in terms of energy demand -- the peaks will

2 still be sufficiently different that the exchanges cf energy

( 3 can occur.

4 CHAIRMAN HILLERS What's the reason for the

5 difference in the peaks? What does that arise out of ?

6 ER. ARESTRONG: In general terms, the Northwest

| 7 uses its energy in the wintertime for heating and California

8 tends to peak in the suasertime with air conditioning.

9 HR. FALLINa It is not a variation in the way you

10 usually think of it in the way of loads. There is also a

11 variation in generation. As I recall it, the Northwest

12 hydro begins peaking earlier than California's. Now because

13 rou are going down on the map that doesn't strike everybody

14 right at the point, but our primary sources are snow pack,

15 not water as such.

16 And in general our runoff begins later than it

17 does in the Northwest. So there is a point in there where

18 there will be spilling, were they not able to deal off power

19 when we can use it. That, as the Chairman has said , is

20 obviously changing, because as folks fill up the Northwest

21 they absorb more and more of whatever is available.
,

I

22 On the note of changing cot:ditions perhaps I can

23 return to the action.

24 CHAIRHAN HILLERS How have things changed since

25 October of 1978, when PGCE filed suit with regard to the

.

(

iLDEASoN REPCRUNG COMPANY,INC,

400 wAGINIA AVE, S.W. WASHINGTON. D.C. 20024 (202) 554-2345

- _ _ . _ _ _ . _ _ _ - - _ _ _ . _ _ _ _ , , __ _ . . _ __ _ _ - - -



09

'

1 Warner-Alquist Act? There certainly PGCE was uncertain.

2 They didn't have a f avorable judgment or two favorable.

( 3 . judgments in hand. Why in October in '78 did not PGCE file

4 a action to suspend, as against row, when you have one or

5 more favorable judgments in the District Court?

6 This is what the joint action swings en insofar as

7 PGCE is concerned. Se question, why not earlier than now

8 filing this action?

9 53. FALLIN4 The answer to that -- and I have

10 thought about that -- is related to the subject we have just

11 been discussing. That is the changing of circumstances

|
12 around the prospective reality of this project.

!

13 In the year since Nr. Shackelford testified in

14 that litigation the respective need for the Stanislaus
f

| 15 nuclear project has advanced four years. He testified in

16 late -- late 1979 and early 1980 -- as to a need for the

17 project that began in 1983, as I recall. .

|
!

18 That need, because of a number of I guess you

19 could call them good things in terms of the diminishing rate

20 a t which electricity is demanded in California, the extent

21 to which conservation has been successful, and the basic

22 requirements kicked out by our system's needs has new moved

23 to 19 -- it is now 1997 that it is called for becoming

b 24 operational. I think I said 1983. I meant 1993. In other

25 words, the need for this project is now located sixteen

|
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1 years from this da te.

2 Your question, was that four years the triggering

/ 3 sechanism that brought us here today? It wa:s a part of it.

4 A part of what goes on -- and at this point NCPA has claimed

5 this is all somehow politically notivated -- that the

6 parties raced in here -- the staff and PGCE -- because one

7 party won the election and the other didn't.

8 That, I can say, is specifically not the case.

9 3r. Goldberg, I can distinctly recall his discussing with me

to way last summer at the occasion of one of these -- you know,

11 ve had this business about whether PGCE was hiding docur.ents

12 and.ve took depositions of a number of employees. Hr.

13 Goldberg asked me at that time , is this really making

14 sense? Is this a situation that should go on? And at the

15 time I said, Jack, it's getting to the point where it's

16 really beginning not to, and tha t was the perception I had

17 then, well before anybody knew who was going to walk into
~

18 the White House in Novenber.,

19 When the notion came up in January between the NEC"

| 20 and PGCE to take a hard look at this, that taking a hard
i

21 look came into a situation in which (a) we knew dann well we
22 veren't going to build anything until we had a final

| 23 resolution of this litigation. We also knew that the need
i

24 for the project had now moved to 1997.

25 In the context of this case that means that the
|

!
~

i

f

l

1
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1 anticipated harm to Intervenors from the pr6 ject, which is

2 the only justification for us being here -- that is the

g - 3 project in being -- vill go to crea.te or maintain conditions

4 inconsistent with the anti-trust laws. They cannot

5 experience that problem until a da*.e that is nearly two

6 decades in the future.

( 7 .5H. WOLFEs Yes, but all I'm saying is that this

8 is not mentioned or even averted to in your joint action for

9 suspension. You didn't really bring that up until your

to supplemental memorandum of April 24 and again during oral

11 argument today.

12 HR. FALLINs Basically, the decision to come here

13 was the combination of the circumstances. Now it may be and

(. 14 vill be that there a time six months earlier when I could

15 have or should have gone through the hard-look prccess and

16 initiated it myself rather than having to wait until the

17 discussions began in January, as they did.

18 However, I would say. that stating that it would

19 have been -- it might have been good to have ceased doing

20 these things and spending this money somewhat earlier is

21 certainly no reason for arguing that this money and doing

22 these things should now be done. And that is basically what

23 we come to.-

( 24 The issue posed -- frankly, what we are asking for

25 in terms of screeching halts is a limited step. And I think

l.,

(

I

!
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'

l

1

1 that is important to bear in mind.'

2 CHAIHEAM HIL1ER: This is an interia proposal nov

3 ve are being confronted with? You are going to modify your

4 action?

5 HR. FALLINa No , the proposal is in terms of

8 performing discovery between the parties, is a halt. It is

7 a halt, hovaver, that is designed to be so structured in the

8 order so as to preserve the fruits of all of the discovery

9 that.has passed to date, with the exception of anything tha t

to would be supervised by the Board in terms of adjusting how

11 many tons of that naterial has to be kept or moved around.

12 And that runs only to the point of final disposition of this

13 Energy Commission case.

(
14 Now much of the argumentation seems to be based on

15 the assumption that the District Court will be upheld on

18 appeal. Now that is a very much to be desired result. I

17 clearly can't speak for all the other parties in the roca,

'18 and certainly not for the State of California.
'

19 If the decision is adverse, if the District Court

20 is reversed at either level, then there vill be no going

21 forward. There vill be no need for those tons accumulated,

j
22 and it would have been a complete gesture to have precedin4

23 them all.
i

( 24 That is the perception, and it is a practical'

25 perception, that generated this joint action. The request

i
l (

|
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.

1 that this be considered, however, aust then be arranged'

2 against the actual proposals having to do with the project

3 itself, and there are two dates which ate of significance.,

4 One of them is the date I have mentioned, which is

5 the planning parameter which shows the usef ulness of a ma3or

6 block of capacity that is not denominated Stanislav.s, but is

7 appropriatly sized for it in 1997, and the estimation which
|

8 PGCE has indicated it is willing to stand by here.to meet

9 that date. The construction permit would be required some

10 eight years earlier, which is 1989.

11 The first date is of significance only to PGCE,

12 its shareholders and its customers. Should it take us past

13 eight years, should the decision that those acts are not
'

(' 14 valid, should the project reactivated at that date, and the

15 litigation.here commenced, should it somehow take us beyond

16 1989 to resolve it, I suppose PGEE runs the risk that its

17 construction permit could be delayed. That is our problem.

! 18 The Intervenors' problem, which is a problem which
t

19 aust be based upon the operating of that plant, creating-or

20 maintaining a situation, will not begin before 1997 and it

21 is in that factual context that the action is placed before

22 y o u .

23 Now it's easy, I suppose -- the notion is it's

( 24 easy to say PGCE, you accept the risk, so forth and so on,

25 but we must evaluate the situation. I have to say that I do
,

I
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/ 1 not -- even if it takes, what, two, three years to get the

2 final disposition -- I do not believe that it would be

3 necessary to take five years in which to resolve thisf

4 litigation. If it does take somewhat more than five years,

5 then we have brought that problem on our own head. And I

|
6 think that characterizes the basis on which this joint

_

7 action is brought.

8 The questions really are, is it reasonable; is it

9 unreasonable? The perception that the staff and PGEE joined

10 on was that it did not make sense in societal terss or in

11 terms of the interest of the participants h?re to go on

12 expending very, very large suas of acner against a
;

i 13 possibility until it was detersined that the project would
i (
i 14 go forward in view of the timeframe that all of this was

15 being laid against. -

16 There are two perceptions that are involved in

17 tha t analysis. One of them is the point raised by .DWB,

18 citing two statements that Mr. Mielke made on behalf of the

19 company in the Energy Commission litigation, where he said

20 the expenditures for this kind of litigation are relatively

21 modest arranged against the final cost of a nuclear

22 project. That comes as no news to any of us. The enormous

23 capital investment involved in these projects is nc

( 24 mystery. A very, very substantial ligitation cost compared

25 to that can be made to appear quite small. A substantial

\_
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'
' 1 litigation cost incurred for no good reason is wrong, apart

2 f rom any relative standard. ~

3 There is an element that I think, in response to'
.

,

4 the question about what is come together to occasion this

5 motion now, and that is the fact that this company, my

6 company, is now financially stressed, significantly so,

7 extremely cash-short. No amount, no substantial expenditure

8 for litigation or whatever can be treated as insignificant

i 9 or immaterial or just part of going along with that

10 examination at this point.

11 DWR and NCPA have raised the point that, golly, we

12 have lawyers who are familiar with the case, but he'll wait

13 a year or two and if the disposition goes one way and if we

14 go forward they will have to come back to the case. Two

15 points on that. That is what we are all in business doing

16 every day. Across the number of things which I carry, I

|
17 have many of them which I come back to at six-month to a

!
! 18 year intervals. If it happens, it is something that we are

19 all involved in accommodating.
|
| 20 This case, this litigation, this expenditure does

21 not exist as an employment opportunity for any of us. Tha t

22 is not a reason for continuing.

23 MR. WOLFEa Mr. Fallin, let me interrupt. Cne or

b 24 more of the Intervenors indicated that they do wish to go

25 forward, lest recollections fade and witnesses die. I note

1 <

1 %
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' 1 that in your supplemental memorandua you referred to Federal

2 Civil Procedure 27. Is citing it you state that the rule

( 3 provides for perpetuation in testimony, apparently testimony

4 that is being taken or has been taken before FERC. Would

5 you explain how that would work in this proceeding to

| 6 preserve testimony before us, and particularly where, I take

7 it, DES is not a party to FERC, or in the FERC litigation.

8 1R. FALLIIs The mechanism of depositions was

9 resorted to in one instance in this case with a Mr. d

to Goldhammer. Intervenors did not ask all the questions they

11 sought to, as I recall that deposition. It is a mechanism

12 ve have used before.
'

13 Your direct questica as to transcripts and

(
14 testimony in the FERC, whether that would be sufficient for

15 DEH's purposes, or whether in view of the eminent demise of

16 some individual or individuals, they would want to resort to

17 a deposition format. I think that would be a decision for

18 ' them to make.

19 In other words, the transcripts are there,

20 recorded and available and under oath, and I think the order

the proposed order --21 is susce ptible of the adjustment ---

22 to provide that in instances where it does appear that

23 someone is in peril, more peril than all of us are at any

k 24 given soment, that his testirony can be preserved.

25 I believe that would be an action that verid be

k.
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I consistent with the spirit in which this joint motion is'

2 offered. It is not intended to protect someone who is about

3 to expire from giving his testimony. And I can say for PGCE
(

4 that would be a reasonable adjustment to the proposed order.

5 On the other hand, I would also point out that

6 there is a kernel of information contained in that line of

7 argumentation, and that is what the decisiin will be in this

8 case must be what will be the impact of this project on the

9 situation as it exists when the project becomes operational.

10 There is the fact that it goes beyond just a

' 11 question of will we get out of the way in time for the

12 construction permit. It's what relevance or how much of the

13 situation, as it exists today -- or, more pointedly, as it

( 14 existed thirty years in the past when these individuals were

15 supposedly involved in it -- will in fact be determinative

16 sixteen years in the future, weighed against a situation

17 that all of us can sit here and see changing right now.

18 I'm not saying that would be an argument that

19 would be employable to say the testimony of a given witness

20 should not be preserved, but I do think tha t is a f actor

21 that weighs on the question of whether it makes sense to

22 suspend the discovery operation between these parties until

(
l 23 we have a final disposition.

k 24 A point I would also make in terms of that crder,

25 that order affects only the passage of asterials between the

(
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/ 1 parties. If, in fact, DVR is corTinced that the Act will be

2 declared unconstitutional, the case vill go forward. It can

/ 3 occupy itself doing other things it describes in its moving

4 papers, accumulating the materials it has not accumulated

5 yet, working the materials up into the fors that it wants to

6 do, keeping its people employed on some schedule .that

7 enables them to do anything. No part of this order reaches

8 anybody's internal organizations.

9 I think you can gather from the gist of my

to comments that I do not anticipate doing those internal

11 operations d uring this pe riod . Now maybe, again, we are ,

12 t aking some risk that they would be free to go ahead and

13 aarch forward with this organization. The financial

( 14 situation which we are facing now is one that the company

15 cannot ignore, I cannot ignore. And that informs car being

16 here today.

17 I think that that concludes my presentation cf the-
'

18 situation.

19 CHAIRMAN HILLERS Yery well. We vill take about a

20 ten-minute recess.

21 (A brief recess was taken.)
,

22 CHAIRMAN HILLER: All right, we vill preceed.

23 Staff?

k 24 ER. GOLDBERGa Mr. Chairman, and members of the ,

25 Board, I would like to rest on the PGCE statement of the

(
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1 f acts and just add to that the perspective of the staff in
,

2 bringing with PGEE this joint action for suspension of

3 discovery.f

4 In early to mid-January of 1981 a decision was

'5 made at the highest levels of the staff in PGEE to move this

6 licensing Board to suspend discovery in this proceeding.
j
|
' 7 Immediately af ter that decision was made, the staff notified

8 the parties of the intent of PGEE and the staff to move for

9 a suspension of discovery. We followed that notice to the

to parties up with a letter to the Board informing the Board of

11 our intent to move for a suspension cf discovery. The joint

12 action then followed shortly af ter our letter to the Board.
|

! 13 This case has, from the very beginning, involved a

(' 14 substantial amount of time , none y, effort and manpower on

15 the part of the staff and, as the Board, I as sure, knows,

16 all parties to this proceeding. There have been some events

17 which have strained substantially the existing resources of
,

( 18 the staff. The Commission, in responding to Congress, has
|

19 directed the staff to reorganize itself and concentrate its

20 efforts on near-ters operating licenses and near-term

'

21 construction permits.

22 A substantial part of the staff is on a directed

|

| 23 overtime schedule to meet expedited schedules f er issuing

k 24 near-tera OLs and near-term cps. Nany of our personnel who

25 were heretofore vallable in assisting in litigation such as
1

.
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1 the Stanislaus proceeding are of a' temporary nature. I am

2 talking about paralegals and clerks who assisted us in our

/ 3 litigation effort. Those personnel, in response to

4 direction from the Commission, have not been rehired. We

5 have had to let them go, and they are no longer available to

6 the staff.
i

7 The staff fully recognizes all its statutory

8 responsibilities and at this time is making a serious effort ,

9 to prioritize those statutory responsibilities and determine

10 which ones must be met immediately and which ones should be

11 assigned the limited resources that we have so as to

12 eventually meet of our statutory responsibilities.

13 I would like to emphasize that there are two

(
14 independent elements which form the basis of the joint

15 action. They were mentioned by PGCE to be the pending
I

| 16 litigation that is before the Ninth Circuit on the

17 constitutional challenge to the California nuclear laws Lnd
:

1

I 18 also the currently-projected date when PGCE believes it will

19 need Stanislaus to operate.

20 Those two bases are s'omewhat independent. .Yo st of

|
21 the focus has been on the litigation that is currently

|

22 before the Ninth Circuit. But even if that litigation were

23 decided today and even if that litigation were not pursued

24 any further with an outcome favorable to the construction of

25 nuclear plants in California, we still have the independent
,

!
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1 reason that PGCE, for reasons of conservation and what else,

2 at this time does not need the Stanislaus nuclear unit until
~

3 1997 at the earliest, with the construction permit needed in-

s

4 1989 at the earliest.

5 In view of these facts, we believe tha t the public

6 interest strongly dictates that we devote the limited

7 manpower and resources that we have at the staff level to

8 the immediately-pressing responsibilities that the staff

9 has. The Stanislaus case is no longer an

10 immediately-pressing responsibility. It is one which can be

11 fully set after deferral, as we request in the joint actics.

12 The situation in 1997, when this plant presently

13 is scheduled for operation, and even in 1989, which at

(
14 present is the earliest date on which a construction permit

15 would be needed, might be far different than it is today.

16 We have heard about negotiations among the parties --

17 negotiations between PGCE and DER -- which at all reported

18 times are fairly close to resolution. There have been over

19 the years negotiations between PGEE and NCPA. There have

20 been negctiations in connection with this proceeding between

21 PGCE and the staff. It say very well be that in 1997 or in

22 1989 settlement among some or all of the parties sight have

23 acoted many of the issues which the parties are now eager te

k 24 proceed with in discovery.
'

25 gyen i ve do resume this case at a future date

k
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' 1 because not all issues are resolved, the discovery that

2 might be required at that point might be far different than

3 what the parties claim is required now..

4 Just in the last year we have heard t'here has been

5 a four-year slippage in the projected date for Stanislaus.

6 Who knows what further slippage there might be in another

7 year. Maybe we will have another four years or six years.

8 It's merely speculative at this point as to when Stanislaus

9 is going to be needed. But.all we know is PGCE is stating

to for sure it's not until 1997 at the earliest.

11 There is no compelling reason, as far as we are

12 concerned, why we must proceed at this point, with their

13 severely strained resources, to continue discovery for a

( 14 plant which may never be built. And if it is built it is

15 going to be operating in 1997 at ~ the earliest.

16 I would like to also point out the recent decision

17 by the ?.ppeal Board in the Perkins case strongly supports --

! 18 it's a memorandum dated March 20, 1981, and I apologize that

19 I have not made this available to any of the other parties,

20 and if they are not familiar with it, we can make copies

21 available to them at the next break. a

I

22 The Appeal Board in the Perkins case stated, and I

23 would like to quote, because it is directly pertinent to the

k 24 motion to suspend discovery, "There is a clear public'

25 interest to be served in ensuring that the time and effort

k_
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' 1 of Commission officials and employees, including the members

2 of its adjudicatory panels,' is well spen t. If anything,

( 3 this is more apparent today than ever before. We can

4 officially notice the concern of the Comunission regarding,

5 most particularly, the progress of licensing action on those

6 nuclear plants which are either fully built or near

7 completion. This concern has prompted a fresh and more

8 intensified look into the matter of allocation of personnel

9 resources."

10 Denial of the joint notion will only force the

11 staff and the Applicant and the Intervenors to encage in

12 further substantial. nonetary and personnel expenditures on

13 sere speculation.

(
14 CHAIBHAN HILLER: Here speculation?

15 ER. COLDBERGs Yes.

| 16 CHAIRHAN MILLER: How is that consistent with some,
i

17 of the views that if they had more personnel that they would

18 be issued? You yourself said considerable time and effort

19 -- why now has the picture changed for the staff from that

20 which you pointed out, namely resources. Is there any other

21 reason?

22 ER. COLDBEHG Well, there certainly have been

! 23 changes vhich stress gur available resources now beyond
, _

k 24 those stresses that ca hare normally experienced in the

25 past. ~ut fron .a r. c.ff's perspective there has been a

(
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f 1 change with the intent of the Applicant. Our action in

2 novino for this suspension of discovery is based directly on
1

3 the changed intentions of the company with respect to j
{

4 Stanislaus.

5 CHAIRMAN HILLER: We asked you some years ago,

6 since they hadn't even filed the applica tion and this was

7 all in the future if it was necessary to go to this

3 expense. At that time staff said they thought it was in the

9 public interest and that was some years ago.

10 HR. GOLDBERG The statute provides for a

11 three-year advance submission of anti-trust information

12 before the rest of the construction permit fo11Cvs. There

13 is nothing unusuki at all about the submission of PGEE's

(
14 antitrust information. Even up to three years before.

15 they might come with the rest of their construction permit
i

:

16 a pplica tion.

17 CHAIRNAN HILLER: We don't suggest it was

18 unusual. We suggest that the Department of Justice at that

19 time was satisfied with the conditions negotiated and that

20 the staff, maybe not enthusiatically but, rather,

21 ordinarily, vent along with the position taken by.some of

22 these Intervenors that there were significant

23 anti-competitive questions that were then involved, that

k 24 there were other plants involved which were not within our

25 jurisdiction or consideration, such as PGCE's interest in

(

l
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( 1 Diablo Canyon and so f orth, that there was a situation

2 there. You spent considerable money. I think the staff put

3 a lot of this on computers, didn't they, so the expenditures(
4 to date have been substantial by everyone, including the NRC

5 staff.

6 And it's true, and we certainly recognize the

7 Commission's actions and the Appeal Board's statements.

8 However, as I point out, this is an anti-trust matter.

9 You're not tying up technical staff, I don't believe, as you

10 are in a CP or an OL proceeding. Or perhaps the major

11 thrust, not total, but the major thrust of the observations

12 of the Appeal Board and the Commission might be brought to

13 bear, but this is an anti-trust matter, and the expenditures

( 14 and so forth, while substantial, are a little bit different

15 category.

16 I do understand the staff 's anti-trust
,

17 capabilities probably are cut down in teras of personnel and

18 supporting , perhaps even attorneys. I don't know the

19 situation, but I've heard that.
.

20 However, the question is, if there are mora
c

|
21 substantial significant anti-competitive questions which are'

22 the antecedents in the activities of a large utility in the

i
23 State of California over a period of time, if Intervenors

k. 24 are not individuals who are coming in underfunded and

25 unrepresented by counsel and the like but appear te be at
|

| ,

{

|

|
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' 1 least adequately funded and certainly, as well anybody by

2 the Assistant Attorney General involved here, as well a s

( 3 private firms representing the City, it seems it is a little

4 bit different from the usual Intervenor situation, or even

5 allocation of resources which, nonstheless, we recognize as
.

6 a matter of concern to the staff and Commission.

7 So if you would look at the anti-trust aspect of

8 this rather than just the overall view of the funding and

9 resources capabilities of the staff today, sculd you, please?

10 ER. GOLDBERGs shat you say is certainly true,

11 that from the beginning of this case we have had sub sta ntial

12 problems because of Stanislaus commitments which were agreed

13 to by PGEE and the Department of Justice, and we have

( 14 perceived this from the beginning of this case to the best

| 15 of our ability. We still have the same concerns.
|

16 The question we are dealing with now is what is'

17 the time frame that is necessary to deal with those

18 concerns? Up until very recently we believed tha t the time

19 frame was such that'it was necessary for us to continue

20 pursuing this because PGEF had the option at any point in

21 filing the construction permit and we have been continually

22 trying to get from PGEE its best estimate as to when that

23 filing would take place. It was only fairly recently that

24 there was somewhat of a change in the position of PGEE about

25 its intent to file the remainder of its application in the

1

!
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1

1 not-too-distant future.

2 It was only in January of this year when we had

3 any inforsation which we felt justified in acting upon whiche

4 told us that there was no likelihood of PGCE's filing the
,

5 remainder of its application in the near future.
|

6 Notwithstanding our concerns about the serits of

7 the anti-trust problems that are at issue in this

8 proceeding, we feel that it is most inappropriate to
i

9 continue pursuing them at this time, when we have very

to substantial statutory responsibilities elsewhere that is

11 Cewanding upon our legal staff as sell as our technical

12 staff.
:

]
13 CHAIRHAN HILLER: Do you have any objections to

14 the Intervenors representad by counsel pursuing that, which

15 the staff feels perhaps because of economic and rescurce

16 constraints they'd have to f all back ?

17 5H. Go1DBERG: Well, if I understand your

i 18 question, you are suggesting that some of the parties
|

! 19 proceed and others not.

20 CHAIRNAN HI1LER: Well, I'm referring te what ycu

| 21 probably read. I think it was put in the earthy terms, if

(
22 it's too hot for you, get out of the kitchen, said one cf

23 the Intervenors. I think it was the State of California,

i 24 DWR. They said we want to proceed. We understand the
,

25 staff 's plight, but come with us if you can, but if not,
'

.

*
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~

' 1 stand aside, but don 't hold everything up because of your

2 resource problem.

3 I think that 's enough of what was stated in or - 7f

4 the papers.

5 EH. GOLDBERGa Ue have a statutory responsibility

6 in terms of anti-trust, and we have no intentien of shirking
.

7 that responsibility. If there is a proc eedin g which is

8 ongoing, then we vill fulfill our statutory responsibility

9 to the best of our ability.

to CHAI35AN HI1LER: I understand that. My question

11 was simply with your limited capability, as you have

12 described, is there any good reason, public interest or

13 otherwise, why the matter could not proceed, if f er other
,

14 reasons it should be deemed equitable to permit it to

15 proceed with discovery in whatever phases are now relevant,

16 with the labor and expense perhaps being borne by the

17 Intervenors' agents, I don't know just what, of the State of

18 Calif ernia , but which have indicated some concern,

19 demonstrated some capacity so to do. Would that in any way

20 prejudice the staff or the staff's performance of its evn
i

21 functions?

22 ER. GOLDBERG Well, I think it might very well
i

i

23 prejudice us. It would perhaps prevent us from preparing an

24 adequate case and presenting that case to the Bcard, with

25 the perspective that the staff has, vnich is quite different

(
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1 from any of the Intervenors, who naturally are protecting

2 their own competitive interest. From the point of view of

( 3 the staff, we are looking at not the interest of any
,

4 particular Intervenors or particular parties but competition

5 a s a whole .
|

6 If discovery went forth without the staff there'e

7 a good likelihood that we would not be able to present to

8 the Board an adequate record on the state of competition as

9 a whole.

10 CHAIRHAN HILLER: I don 't quite f ollow that. It's

11 conceded that each party looks at it in teras of its own

12 interest , the Applicant naturally on the one hand and the

13 Intervenors on the o th e r. But the fact that competitors

(
14 come in and raise anti-competitive issues under the

:

; 15 anti-trust laws would not seen, per so, to mean that the

| 16 staff wouldn 't' get competition -- which is what the courts

17 are charged with the responsibi.lity of doing -- that the

18 staff would be put to any real disadvantage. At least I'm

19 not following any prejudice that would result.

20 The f act that somebody 's competitors raise some

21 questions of monopolization, for instance, I don' t knov

22 qualitatively how it would be auch different from what the
l'

23 staff would do, except maybe they would do a better and more

k 24 thorough job. But short of that, would you be prejudiced?

25 MR. GOLDBERGs I'm not suggesting we would

\.
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|

' 1 necessarily do a better job. I am suggesting there may very

2 vell be issues which ought tc be addressed which particular

3 Intervenors, for their own reasons, think ought not to be

4 addressed.

5 CHAIRHAN HILLERa The2 seem to be addressing

6 eve ry thing under the sun, as I read the Contentions. But if

7 there is anything the staff would like to interject that the

8 Intervenors haven't, I'm sure the record could be rectified

,
9 in that regard.

10 But I'm still trying to find out really how it

11 would harm the staff's presentation. For example, we asked,

12 and I think you gentlemen did supply one time, respects in

13 which you considered that the agreet contentions by the

(
14 Department of Justice and PGEE vere not adequate for the

15 situation here in this area, for whatever reason.

18 I think the staff has very definite reviews. I

17 don 't recall them being too sharply divergent from at least

18 some of those of the Intervenors. These were almost

19 institutional questions, weren't they, in part? Ihe staff's

20 point of view historically and in other anti-trust cases in

| 21 the context in which NBC examines them, which is limited, of
1

22 course, but within the licensing concept, the license
|

23 conditions are an important part of the staff's expertise,

k 24 aren't they?

I 25 MR. GOLDBEBG: Yes, they are.

k.
|

|
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|/ 1 CHAIRHAN HILLEHs Wouldn't it be helpful in this

2 case to have those matters considered by the Board if they

3 were to be anything short of determination of the proceeding?

4 HR. GOLDBERG4 Most certainly.,

3 CHAIRHAN HILLER: Okay. You may proceed.

6 HR. GOLDBERG: I have nothing further to add.

7 (Board conferring.)

8 CHAIRH AN HILLER: All right. We vill proceed now -

9 to hear from the counsel for Intervenors. Who wishes to go

10 first?

11 HR. HORN: Mr. Chairman, my name is Chet Horn from

12 the California Department of Justice, speaking on behalf of

13 the, Intervenor, Department of Water Resources.

14 It might be helpful to begin our opposition to the

15 joint notion by adding a little bit of perspective which I

18 think has not been addressed today and perhaps comment on

17 some new perspective which has been added by previous

18 remarks this morning.

19 The foundation of this motion in particular, as it

20 has been argued by PGEE, appears to be that it is the only
l

21 entity in this room with an interest in the construction

f 22 permit date or the operation date of the Stanislaus plant.

23 That is decidedly not the case.

| (_ - 24 Each of the Intervenors is here in part because

| 25 they have expressed an interest in both of those matters and

L
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' 1 indeed have, at least in the case of my client, indicated an

2 interest to the extent of its willingness to expend in

3 excess of half a million dollars a year in this litigation.

4 That interest is in seeing this plant go forward and having

5 the opportunity to participate in it under license

6 conditions that we feel acceptable whenever that plant comes

7 on line.

8 You have heard a lot about changes in the

9 projected need date for Stanislaus, and I could address a

to great deal on the arguments, auch of which I think we

11 treated in our papers. I only point out that Mr.

12 Shackelf ord, in his deposition and his af fidavit, and the

13 company, in its briefs in the energy litigation in the

( 14 District Court of California, nave repeatedly stated that

15 the lead time for their decision is 12 to 14 years prior to

18 the operation date.
4

17 Yet if we grant th e 1997 -- even if we concede

|
18 that 1997 is now the projected operation date for the

|

19 Stanislaus plant, subtracting fourteen years from that, you

! 20 need a decision by this company to go forward in 1983. Even

21 if you are down to 12 years, you need that decision by

22 1985. I think it's prudent, and my client thinks it's -

23 essential, that that decision be granted on the need for

k 24 anti-trust review and understanding of what the conditions

25 under which this plant will go forward vill look like. We

(-
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1

' 1 cannot do that if we suspend this proceeding indefinitely
i

2 today.
1

3 The second point that was raised this morning is !-

A the position of the staff, and I think the Board has

5 pinpointed the difficulty with the joint notion in that

6 respect. We understand the staff's funding and staffing

7 problems and are perfectly willing to go forward without

8 them. In fact, we hope to.

9 We do not think that they have made a case for any

10 prejudiced staff interest if we do go forward with or

11 without them. The only suggestion of < orejudice that I

12 have heard insof ar as the staff is concerned is the
13 potential that they will not be able to participa te in

( 14 presentation of its views adequately if it does nots

15 participate in the ongoing discovery.

16 Now I would suggest that given the breadth of the

17 discovery orders which have been entered so far and which

18 are currently in effect, and given the fact that you have

19 three intervening groups who are and will nave access to all

20 of that discovery anc. will go forward if allowed to with

21 whatever additional discovery we think is necessary to

22 adequately explore these issues, we are not likely to throw

23 tha t svar.

| ( 24 And the staff feels at some point, if we get this

25 case to hearing and it wishes to present its views, we can

(
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1 nake that information available to them and probably in a'

2 f ashion which would be a much more efficient review of that

( 3 information than any capability they have right now.

4 In short, their position does not suggest a reason

5 f or suspending discovery. It may suggest a reason for the

i 6 staff to play down its role in this case.,

7 With that, I would like to turn to the joint

8 action itself. Perhaps the most conspicuous absence of any

9 of the scoport_ing papers ic a statutory or regulatory

10 foundation for this action. Nowhere has PGEE or the staff

11 cited any authority which would persit this Board, absent a

'

12 disaissal, from retrenching from its decision in .1977, and

13 that decision of the Appeal Board followed the appeal from

( 14 that decision, which says that the statutory mechanism

15 having been started by PGEE in this case must go forward.

16 1stervenors' complaints are on file. We have

- 17 sta ted a ca se. The sussary disposition action of FGEE to

| 18 two different attacks to this Commission. Both of those
|

19 bodies that have considered it have said we must go forwarc.

20 Given that, one would think th at there must be

|
21 some basis for withdrawing or changing the sind of this

22 Commission in that regard. None has been cited, and there

23 is a very good reason for that. There is none. There is

k 24 nothing in the Atomic Energy Act which permits this

25 Commission, once it has begun this process, to stop, absent
.

(
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1 a withdrawal unequivocally of the Applicant from ocing |
,

2 forward in this case. PGCE has not said it is unequivocally !

3 abandoning the plans for Stanislaus, and it could not make(

4 such a clain.

5 Given that, they must look then to the regulations

6 of this Commission and see if there is something there which

7 would permit this Board to grant the~ notion which has been

8 requested. We reviewed those regulations and we only see

9 one possibility and it is section 2.740, provisions relating

10 to the Board 's ability to control the timing of discovery.

11 There are two provisions which have possible relevance to

12 this decision.

13 The first is subdivision (c), which permits the

i
14 Board to enter any necessary protective orders to prevent

15 burden harassment on the part of any party. That regulation

16 requires a specific showing of undue burden or harassment

17 and requires, then, a showing of connecting that burden to a
i

18 particular protective order request. That provision on its

19 face is not granted on convenience of the parties, which is,

20 so far as I have heard today, all that's involved here.

21 So far as the convenience of the parties is

22 concerned, there is a regulation in subdivision (d) of 2.740

23 which does talk about convenience to the parties and

24 specifically prohibits this Board from using convenience of
|

|
25 the parties to delay the prcsecution of the proceeding.

|

( '

l
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1 That specific prohibition falls in line with a'

2 auch broader aandate to this Board found in secticn 2.718 cf

( 3 this Commission's regulation, which defines the authority of

4 the presiding officer, which in this case is this licensing

5 board. That regulation mandates this Board to issue orders

6 which see to it that there vill be no undue delay in the

7 carrying out of this Commission's statutory anti-trust

8 functions.

9 None of these matters have been addressed by the

10 staff nor by PGCE. We think.there is a reason for that.

11 Had they been addressed specifically, this motion could not

12 have been made in good conscience.

13 Turning from the question of the

( 14 statutu y-regulatory foundation, we must then get to the

15 f actual foundation, which is the underpinning of this

16 action. In that regard, I think the Board has heard this

17 aorning argument of a second reason which was not, as
;

18 pointed out by Member Wolfe -- was not made a part of the

19 original moving papers, and that is delay in the scheduled

20 operation date for Stanislaus. I will address that.

21 I would like to turn back to the original reason

i 22 which was the foundation for this motion, which is the

23 pending litigation concerning the constitutionality of

k 24 certain of California's pubic resources code provisions.

25 The one fact which is abundantly clear, if you review all

| ,

t
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(~ 1 the papers which have been filed in connection with this

2 motion, is that there is not one changed circumstance

( 3 concerning those bills or that litigation which would

4 justify this action.

5 The bills which are the subject of attack in that

6 litigation were enacted in 1976 prior to the date that this
|

7 troceeding even began. They became effective in January of

8 1977, prior to the time that PGCE filed its summary

9 disposition motion. That action did not raise the so-called

10 obstacle to going forward with Stanislaus as a reason for

11 terminating the proceeding at that time, and we think

12 rightly so.

13 The energy litigation which challenges the public

(
14 resources code provisions regarding nuclear plant siting

15 cannot provide a permanent obstacle, at least in its current

16 status, to this Commission or, indeed, to the California

17 Energy Commission from siting the Stanislaus plant. I don't

|
18 beliete I have heard PGEE say that it would. I thought Er.

l- 19 Armstrong came close this morning, but I don't think that he

20 said exactly that. I think there's a reason for that. The

21 status, of those bills, even if they are returned to
22 operational effect upon reversal of the Court's judgment --

23 if that's what happens -- will pose no necessary obstacle to

k 24 the siting and licensing of the Stanislaus plant.

25 PGEE has consistently maintained the position in

k
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' 1 the energy litigation and elsewhere that the f acts today and

2 indeed at the time of the regional 1978 determination by the

3 Energy Consission in California concerning the vaste

4 disposal probles, PGCE has always maintained that the

5 technology exists or would exist by the. time Stanislaus

8 becomes operational.

I HR. WOLFEs What is your position on that?

8 HR. HORNS I have two hats here, so I'll first put

; 9 on the Attorney General's hat. And that is that the

to Attorney Generul has no position concerning the factual'

11 ability of the Energy Commission from making the necessary

12 finding rega rding vaste disposal. I think that DWR vould

13 agree that if the plant -- I'm sorry, if we proceed that by

( 14 the time Stanislaus becomes operational the necessary

15 findings vill be able to be made by the Energy Commission.
|

. 16 So far as constitutionality of litigation is

17 concerned, I have not discussed with DWR whether it even has

18 a view. The Office of the Attorney General has issued a

19 formal opinion agreeing with the outcome of the District

l 20 Court judgment declaring those provisions of the- Public

21 Resources Code un con stittitional .

22 CHAIRHAN HIL1ER: It preceded, did it not, the

| 23 determination of either of the Federal District Ccurts, as I

k 24 recall? Did the Attorney General's opinion precede the

25 determination by either of the Federal District Ccurts?

|

|
|

|
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f 1 MB. HORNS That is correct, Mr. Chairman.

2 MR. HENNER: You referred to the word " bills" a

( 3 soment ago. What did you mean by that?

4 NR. HORN Well, the legislation which is the

5 subject of the litigation in the District Court is a f airly

6 complex regulatory scheme which was the subject of two

7 different --

8 5R. HENNER: Are these California statutes?

9 HR. HORN: That's right. The first was enacted --

10 NR. WENNER: I understand.

11 ER. HORN: All right.

12 The point here is that I don 't believe that PGCE

13 has said, nor could it,say, even if it loses -- that is, the
t

that it will'
| 14 District Court judgment is reversed --

15 unequivocally abandon plans for the Stanislaus plant. And.

16 perhaps it's an inquirr which this Board ought to direct to

17 PGCE, because I think it is an extremely important questian,

18 especially in view of Mr. Goldberg's reference to the

|
19 three-year anti-trust review regulations of this Commission,

l
20 found in Part 50 of the Commission's regulations.

1
' 21 The question of whether we will,go forward with

22 Stanislaus is a question which will ultimately hinge on a

23 great number of factors, and it is my view that the pending

( 24 energy litigation is only one small kernel in that god. The

! 25 economics of nuclear power, the vicissitudes and the

(
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' 1 political winds in the Congress and the state legislatures

2 of California and each of the other fif ty states, are all

/ 3 matters which at any given time can affect the views of

4 utility company management on whether they should undertake

5 the necessary investment to go forward with an operating

6 license application or construction permit applicatic'.

7 That commitment on the part of this company, so

8 far as I have heard, with respect to this plant is still
,

9 here. Mr. Mielke and Mr. Shackelford have not, in their

to affidavits or in their testimony in the energy litigation,

11 declared their unwillingness to go forward, nor do I believe

12 that they said that if they lose that litigation they will

(-
13 abandon plans for Stanislaus.

14 That being the case, I don't think this Commission'

15 has the power to stop this proceeding. I think it must go

f 16 forward to a determination of the merits on the case.

17 Nore importantly, there are good reasons why you

18 should go forward. Until there is something like an

19 unaquivocal abandoning of Stanislaus by the company here the

20 procedures which this Commission f aces are long and complex

21 and the discovery history in this case suggests that if we

22 do go forward a number of years yet remain of work in this

23 case. I think it is not insignificant to look back on where

24 we have been in discovery in this case and where we are

25 today and wha t's lef t to be done.

k_
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I' 1 CHAIRMAN MILLERS We would like to have a status

2 report on discovery. I forgot to mention to counsel, so

(
this would be a good time for them all to be thinking about3

4 it. But since you are discussing the subject, we would like

5 to know what has been accomplished. I~t's been some time

6 since we'd had the monthly status reports or since we had

7 our last status report on discovery, so we would appreciate

8 yorir covering it, and we will ask other counsel to have it

9 in mind.

10 You may proceed.

11 NR. HORNS I am prepared, Mr. Hiller, to give you

12 a brief st3tus report on our progress in discovery. I would

13 like to take that up as a separate matter, unless you'd like

( 14 to hear that now.

I
15 CHAIHEAM HILLER: No, that 's all right . We are

'

16 going to recess about ten till one or so for an hour and

17 fifteen minutes for lunch, if that helps any of you with

|
18 your plans.

19 HB. HORN Now, going back to where we are today

20 and what remains to be done, we have to remember that the

21 discovery orders which operate today have been the subject
_

22 of a great deal of controversy before this Board. That

23 controversy has been decided and orders have been entered

b. 24 and the scope of discovery necessary to determine the issues

25 which are in controversy by order of this Board has been

k.
1
1
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1 decided. We can retrench from that if good reasons to do so

2 are suggested. None have been in connection with this

( 3 action.

4 As a result of that, the estimates about the

5 discovery burden which remains to be accomplished in this

6 case become highly pertinent to the question of when we will

7 be done with the anti-trust review which is required by

8 Section 105(c) of the Atomic Energy Act. To date, PGCE has

9 produced somewhere in the neighborhood of a million and a

10 half pages of numbered documents in ' response to this Board's

11 order. Estimates are that it has anywhere from one and a

12 half to two times that auch left. It has taken

13 approximately 115 weeks -- excuse me, approximately 95

( 14 weeks, or almost two years, to get to where we are today in

l 15 document production.

18 If PGCE maintains its estimated case which led to
17 Board Exhibit 1 after the last pre-hearing conference of

18 5,000 pages per day of document production, we will not

19 finish production of even PGCE's documents for two more

20 years. If PGEE maintains its actual production rate-of the

1
21 last 95 weeks, we will not finish document production for

22 four more years, until 1985, at the current level.

23 That discovery burden is indeed large and tha t 's

b 24 because this is a complex case. Our ability to review that

25 discovery has so far been unhindered by the production

k. .
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i 1 rates. We have, undsr our system of review, two different
i

2 levels of analysis that we put all discovery material

3 through. And we have, with respect to the first level of
7

I 4 analysis, maintained pace with PGCE. Almost ninety percent
j

5 of every document which has been produced has been put

8 through our first level analysis. Almost half of those

7 documents have been put through the second level of analysis -

8 and fully ten percent identified as potential exhibits in

i

9 this case. In short, we are able to keep up with PGEE

10 production rate as it has been to date in our analysis.

11 At the same time we have managed to produce to

! 12 PGCE from DWR's file approximatly 25 percent of all the

13 documents which we think will be produced by the Department
.

14 in response to their discovery request to us.

15 CHAIRMAN HIL1ER: What was that percent?

18 ~HR. HORN Approximately 25 percent to date.

17 That production began in earnest only in.0ctober

18 of last year because of the length of time which was taken

19 to negotiate the stipulation procedures which would be used

20 and also because of some intervening production which
1

21 occurred in response to subpoenas served on us by Southern

22 California Edison Company in connection with some FERC

23 proceedings. All that material, by the way, has been made

l

k. 24 available to PGEE and is available to any of the parties ini

25 this case.
!
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/ 1 In short, there is a lot of work to be done here.
'

.

2 That work is going to take a-lot of time. If we begin a

3 deposition program in earnest which has as its foundation
(

| 4 the information available from document production the not

5 deposition program will not begin for a number of years.

6 Now we are prepared to notice the depositions of

7 certain persons immediately if necessary in cases where

8 health or age suggest tha t we should forego complete

|
9 document production and we are in fact planning on doing

l
10 that. We do not think it is a sensible procedure for this

11 Board to suggest that we begin in earnest a large-scale

12 deposition program until document production has been

13 completed.

(' 14 We are certainly willing to reconsider that view.

15 It has been my practice that deposition programs which do

16 not account for all document production which is going to

17 take place usually result in two deposition programs. And

18 it doesn't strike me as a particularly sensible procedure,

(
! 19 but I as more than willing to undertake it if the Bcard

20 finds it appropria te.

21 Given these facts as we see them, it seems to us
1

22 relatively clear that this review process will go on for |

!

23 some time. This is going to be an exceedingly complex

h 24 anti-trust hearing, because the issues are large and we are,
I

25 af ter all, dealing with the largest public utility in this

('

|
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( 1 nation. If we receive'a conclusion at the Board level of

2 this proceeding by 1985 or by 1986 or 1987, a final review

3 of whatever the outcome is, whatever the licensingg

4 conditions, if any, which are imposed, will not occur until

5 the Appeals process is complete, and I wonid not want to

6 hesitate to speculate on what that amount of time could;

7 take.j

8 But it seems to me clear that given the level of

9 work which remains to be done in this case that that timing

10 vill run square on to the 1989 date which PGCE now estimates

11 is its needed date for its construction permit. It will run
.

12 vell beyond the 14-yean planning period which PGCE's

13 president testifies that he needs.

( 14 Given that fact, I cannot see any factual

15 foundation or even any good reason for suspending discovery

16 or any other motion work in this case. If we do seriously

17 entertain a suspension of discovery and all motion work in

; 18 this case, I think the Board has to understand what the

19 risks that will pose to the Intervenors are, or to the staff

20 and to this Board in teras of the ability of ths Intervenorsl

21 to prove their case, to have necessary access to the

22 discovery information which will provide the f oundation for
.

.

23 its trial efforts.

( 24 We have heard the succestion that Rule 27 of the

25 Federal Rules gives us everything we need. I have to laugh

(
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/ 1 at that suggestion a little bit. We've had some experience

2 with Rule 27 in the District Courts in California and ther

3 have some very interesting nexus tests that they use, and I

4 don 't think we can meet them here.

5 The Federal District Courts will not use Rule 27

8 of the Federal Civil Rules of Procedure without a showing
i

i 7 that that testimony is being preserved for litigation which

8 is likely to come before those courts. They are not in the

9 habit of preserving testimony for other commissions.

10 This Board, I suppose, could adopt a version of

11 Bule 27, and perhaps it has by suggesting that the Federal

12 Bules of Civil Procedure will serve as analogs for this

13 litigation. The impact of that, should it be ordered by

( 14 this Board as suggested by Mr. Fallin, would be to moot this
;

15 motion as f ar as I am concerned.

16 The only sensible way to preserve testimony under

|
- 17 Rule 27 is to bring those vitnesses before a court reporter

!

18 alonc with the documents about which that witness will
19 testify. If that's what we are going to do, I would point

|

| 20 o ut that it is probably a at?ch more orderly process to

21 continue the current document production and let us take the

|
22 depositions based on a preliminary review of the documents

|

|
23 which we think are important for that witness to testif y

~b 24 about, as opposed to having him bring all his documents with

25 him and do that review in the context of a deposition , a

(
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1 decidedly distasteful prospect from my point of view and-

2 certainly from any witness's point of virv, to would be

3 brought before this Commission's deposition process.

4 If we entertain this action, the suggestion has

5 been made that our ability to maintain our litigation staff s

8 vill be unhindered becase we can do our own work. And I

! 7 suppose tha t 's true. We can continue being prepared for and-

8 producing al'1 of our documents to PGEE and we can continue

9 reviewing the documents which they have produced to us.

10 As I have indicated, though, our ability to

11 maintain pace with PGEE has so far worked pretty well. I

|
12 think we could complete our review of the documents produced

13 by PGCE in some reasonably short period of time. I wouldn't

( 14 vant to hazard a specific quess, but certainly a year or so

15 and I think we vill be done.

| 18 If I understand this action, it is one which seeks

17 for an indefinite suspension, which I canno t see , ending the
,

I

i 18 motien, as granted until sometime in late 1982, if our most

19 optimistic estimates are right. It would certainly extend

20 into 1983 if the Supreme Court does not decide a certiorari

21 next ters.

22 And we vill be, at the end of that period, only
'

23 being faced with the question, is PGCE going forward with

(_ 24 S ta nisla us . I think that the suggestion that they will stop

25 is a suggestion which will be carefully reconsidered by

(
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1 PGEE's management, if and when they are faced with a

2 decision on the serits in that energy litigation. I as not

3 sure how they will come out when they are f aced with that
7

4 question, if they are f aced with it.

5 I think it 's important this Board understand they

6 ser not he f aced with that decision. ~here may be no

7 judgment on the serits in the energy litigation. It may

8 vell be that the Ninth Circuit decides, and the Supreme

9 Court refuses to review, the question of PGEE standing.

to Ihat is one of the issues which has been raised in the

11 energy litigation and we don't know what the outcome of that

12 decision vill be.

13 If the decision of the Ninth Circuit is based on

(' - 14 standing grounds and not on the serits of the

15 constitutionality of the statutes, again, 7 GEE's management

16 vill be faced with a question of do we go forward with the

17 Stanislaus claim? And again I have not heard today and I

18 don 't think we vill hear what the management decisics will

19 be, if faced with that choice. I think it's a decision

20 management will f ace at the time they are faced with it, and

21 they will aske whatever review is necessary.
|

22 CHAI3EAM II11EE s I think we vill suspend at this

|
'

23 time for lunch and return a t 2:00, please.
,

24 (Whereupon, at 12:50 o' clock p.m., the hearing was
;

25 recessed, to reconvene at 2sCO o' clock p.3, the sane day.)'

(_.
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(~ 1 AFTERNOON SESSION |
\~

2 2:10 p.m. l
1

|3 CHAIRHAN HILLER: Let the record show that the(',

4 session, when we receased for lunch, very clearly was stated

5 to resume at 2:00. It's now ten minutes after 2:00 and

|
8 ve're going to resume.

7 Gentlemen, you're going to have to be more

8 prompt. This morning I understand you might have gotten.

9 lost or something, but when we said we'd resume at 2:00

10 after lunch, we met 2:00, so if necessary you'll have to

|

|
11 leave * somebody behind, if your appetites are such that vou

|
' 12 can 't accomplish it in the allotted time, since we're all

13 talking about the limitation of resources and husbanding all

( 14 of our money and time, it also pertains to the time .

!

15 HR. FALLIN: We apologize, Your Honor.

18 CHAIRMAN HILLER: It's accepted. I think there's

17 a question here that one of the Board members has for you.

18 MR. WENNER: This is. addressed to all counsel.

19 When we were in San Francisco at the conference in January

| 20 1979, there was some discussion about the effect of the

21 Stanislaus commitments, if there were to be any imposed in

|
22 this proceeding, upon other nuclear plants of PGCE. There

23 was some thought that suppose Stanislaus isn't built

l'
24 eventually. I have a transcript here.

25 Can you people, during some recess, or if you

k
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/ 1 happen to have the citations available -- I would like the

2 citation of that colloquy.

3 CHAIRHAN HILLER: If counsel can assist in-

4 locating the reference to the transcript -- that was at the

5 last San Francisco meeting, was it not?

'

8 HR. WENNER: Yes.

7 BR. FALLIN: I think that was the

8 inter-relationship between Stanislaus and Diablo and the

9 conditions in both.

10 CHAIRHAN HILLER: Yes, very probably that was it.

11 If anybody could come up with this citation where that's

12 located, we would appreciate it.

13 HR. FALLIN: If we could borrow your transcript we

(,
' 14 could try and do that right now while we're going on.

15 CHAIRMAN HILLER: Thank you.

18 Hr. Horn, you may resume your argument.

17 BR HORN: Thank you , Mr. Hiller. I think in the

! 18 interest of shortening this colloquy somewhat, I am going to
!

19 limit my remaining remarks to two of the principal reasons I

20 think remain to be discussed about why this Board ought not

21 grant PGEE's and the staff's joint notion.

I

22 The first is what I would call the equitable

23 reason that I think this Commission will well understand,

/ 24 and that is that PGEE ought not be allowed to be rewarded

25 for its conduct in discovery in this case. I'm sure we will

N.s
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< 1 get to it at some roint later on in the agenda, but the fact

2 is that PGCE has violated an order of this Board and this

3 Doard 's regulations and it has f ailed to produce documents
7

4 without informing this Board and the parties for a period of

5 almost five months. .

6 CHAIRMAN MILLER: What's the connection, Mr.

7 Horn? What's at issue here ?

8 NH HORN: I think the connection is twofold. It

9 seems to us that the motion, at least insofcc as it is

10 proffered by the company, bears a serious danger of

11 involving this Board in a manipulation of this Commission's-

12 procedures to satisf y the particular goals of the applicant
,

13 here. This company has resisted, from the beginning, as you

( 14 vell know, any effort at serious antitrust review in this

15 case.

16 It attempted to take these proceedings by storm in

'

17 January of 1977 with a summary disposition motion whluh

18 ultimately had to be ruled on by an Appeals Board cf this

| 19 Commission. The purpose of which was to cease antitrust
|

20 review. It has argued over and over again that goings on in

i 21 other proceedings before other commissions pose a reason why
|

22 this Commission need not engage in extensive antitrust

23 review. And now it comes before this Board and says that

b 24 the vagaries of the political life of nuclear power in this

|
25 count ry and in particular, in California, suggest yet

|
'

~
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l

I.

' 1 another reason why we should not have an antitrust review,

2 or at least why that review should be suspended indefinitely.
.

( 3 That continuous effort seems to us to require this

4 Board to cay to the company, you started this process,

5 u're going forward with it and now let's get busy..
1

8 The ceasing of the production of documents, while

7 it has not as of yet interrupted our ability to prepare our

8 antitrust case surely will get to that point soon enough.

9 The pipeline has been shut down, as far as we know. It was

to shut down some six months. -

11 I don't know how many documents PGCE har yet to

12 turn over to us. I do know, as I explained earlier, that we

13 are maintaining pace in our review of that material, and

( 14 unless the pipeline is reopened our review effort will

15 cease. When the last of those documents currently in the

18 pipeline flow to us, that I think is the most practical

17 significance for their cessation.

18 Which brings ne to the second and last point I
i

19 would like to discuss. The Board asked and there was some
4

;

20 discussion this morning about the possibilities of

21 settlement. Mr. Fallin sade the, what I think was a ra ther
|

22 renackable assertion for the first time in this case, that

23 there were at least two issues in which there appears to be

k 24 no prospective settlement from PGCE's point of view; that

25 is, the relicensing of hydro facilities provisions of the

t
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4

1 Stanislaus committaents and the issue surrounding the'

2 in tertie . That's a lot like saying especially with respect

A 3 to the intertie that there will be no settlement in thisg

4 case.

5 As this Board knows, the intertie transmission

6 issues form, in a large part, the core of the transmission

7 access issues which will be tried. It has always been a

8 major concern of DWR, the other intervenors and the staff.

9 They were told that because of potential impact of

10 resolution of those issues on PGEE's customers, it is

11 unlikely -- indeed, I believe the expression used by Mr.

12 Fallin was practically impossible -- that there will be any

13 settlement of that issue.

('

14 Now, the staff told the Board this morning that

15 one of the reasons why it felt this motion is inappropriate

18 at this time was that under the new scheduling requirements

17 for the operation of the plant, it raises the possibility

18 that settlement may indeed change things between.now and

19 1997 or' 89 or' 85, whenever it is.

20 I think in light of Mr. Fallin 's remarks with

21 respect to at least two issues that it's unlikely there will

22 be any settlement. It seems to clear that this hearing vill
|

23 have to go forward, at least on those, because we've now

| ( 44 been told there will be no settlement by the company on
|

| 25 those issues.

| (

|
|
|
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|
1

1 Secondly, I think the Board should understand and

2 is rightly concerned that the prospects of settlement in

3 this case in large part are impacted by the ability of the
f

4 parties to make settlement a worthwhile effort to pursue. .

5 It's the saan in every other case. If we now suspend

6 progress in this case, if we stop all discovery, we reduce

7 the burden on the company and reduce progress towards

8 resolution of hard, difficult issues like the two which Er.

9 Fallin says he will not settles reduce progress towards

to resolution of any other antitrust issue which this Board has

11 determined must be tried in this case. There will be no

12 settlement in this case or it will be a settlement which is

13 a command for the intervenors to capitulate on those issues
*

14 and nothing more.
.

15 The fact is that if this Board wants to maintain a

16 realistic prospect of a reasonable settlement of the

17 antitrust disputes which are rai: sed in this proceeding, it

18 aust keep this hea ring progressing towards a hearing and

19 aresolution of those disputes. Anything else and we're not

20 going to have s settlement here.

21 On the prospects of settlement, I think it is fair

22 to say that Mr. Armstrong accurately reported at least with
e.y

23 respect to DWR that there were ongoing discussions of a

(, 24 business nature which may resolve a number of issues

25 relating to the business relationship between my client and

.
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1 the company.
(.

'

2 It is my understanding that those talks have

3 achieved substantial progresss that, however, they are going

4 at an exceedingly slow pace. Again, if we suspend this case

5 there is little or no prospect and little reason for PGCE to

6 increase the pace of those discussions.

! 7 Now, it's not clear to me at this point that those

8 discussions alone will resolve all the issues between DWR
'

9 and PGCE. It's c1 ear to me that they will resolve a large
i
' 10 number of them, and once the business relationships are

i
11 developed for the posed 1983 relationship between the

12 company and QUR, we will be in a much bet.ter position to
,

13 understand where we are in terms of narrowing the focus of

i
14 any needed relief from this Commission.

15 But the key point that I have to urge on this-

16 Board is that like any other case, settlement will flow when

17 both sides realize wha t the risks are in terms of going to a

18 h ea ring and facing the prospect of relief; in this case, the

19 imposition of license conditions on the construction

20 permit. If we stop now for an indefinite period, it seems

21 to me we remose whatever incentives this Board has to create

22 on its ovn, and granting of this joint motion would do just

23 that and, I think, reriously hinder any settlement prospects

( 24 that the parties have for the resolution of these issues.

25 And I think with that I will conclude my remarks

(
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' 1 unless the Board wishes a report or has any questions.

2 3R. WENNER: Let me ask you one question. Suppose

( 3 Stanislaus were never to be built and you raised the

4 question whether PGEE vould or would not make a declaration'

5 about its intention regarding Stanislaus. Suppose

6 Stanislaus were not to be built and they decided down the

7 line. What would be the effect of the decision of this
,

8 Commission?

9 MR HORNS That is, if we take this phase of the

10 licensing proceeding to hearing?

11 MR. WENNER: In decision.

12 MR HORNS In decision and subsequent to that the

13 company states its complete withdrawal of the Stanislaus

14 plans, and so the proceeding is dismissed with prejudice

15 against PGEE. I think it probably raises some very hard

16 quesions about the collateral estoppal effect of any

17 findings of fact this Board would render in its decision.

18 I would have to say candidly that I cannot believe
i

19 that it would result in a judgment which would be res

20 judicata against the company or any other party, because

21 it's not clear to me that the judgment in that event -- it's

22 not clear to me that there would be a judgment in any event

23 if we simply put a stop to the proceeding altogether.

24 HR. WENNER: Assume it vent to hearing, to a

25 decision.

\

ALDERSoN REPORTING COMPANY. INC,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345

. . _ -. . . . . - - . . . . _ . - _ . - . _ . -. .-_ - . - - . - . . .- . . -.--



97

( 1 MH HORN I as assuming that. ,Hhat I as saying to
.

2 you is it's not clear to me what the res jadicata

- 3 implications of the Board's decision would be. It's also

4 not clear, although I think it's possible, that there would

5 be some collateral estoppal impacts that the Board's

6 findings of f act might have.

7 Certainly, .at a minim um those findings would have

8 a salutory effect on whatever other forum would then be

9 turned to by DWR to seek resolution if it has any trust

to disputes with the company. I find it difficult to believe

11 that if, because of abandoning of the plant, we then are

12 forced to seek another forum, that that forum vill ignore

13 the lengthy record, the lengthy consideration and the

14 findings of a Board like yourselves.

| 15 The extent of the impact that that other forum

18 gives to this Board's findings is unclear, but I think it

17 would certainly have, if nothing else, an instructive

18 benefit for whatever forum would have to consider these

19 antitrust questions.

20 MR. WENNER: In the hypothetical case I've given

21 you, what would be the effect of a decision of these

22 Commission upon Diablo Canyon from other nuclear plants of

23 the respective conditions?

(_, 24 MR HORNS With respect to its impact on Diablo

25 Canyon, it is my understanding that absent agreement with

k.

I

i
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.

' 1 PGCE, the Board would not have the power to impose any

2 changes in the license conditions on the Diablo license. It

3 would certainly use this Board's finding as an effort to

4 persuade the company that they should amend that license,

5 but hthink any amendments to that license, as a practical

6 matter, would have to come in the context of an enforcement

7 proceeding presumably initiated by this staff in connection

8 with the Diablo license.
.

9 It might be that the findings of this Ecard would

10 have a very instructive impact on the staff 's consideration

11 of whether an enforcement proceeding in Diablo is

12 appropriate, seeking for amendment of that license with

13 respect to the potential impact on other nuclear power

(
14 plants.

15 I believe you have heard Mr. Fallin describe to

16 you this morning the only other PGEE nuclear power plant

17 which exists is Humboldt, and I think the same things that

18 vere just now said about Diablo are true there as well.

19 In terms of the prospective FGCE seeking certain

20 occasion of additional new plants at some point in the

|-
21 future, again, I think the findings and the judgnent of a

22 duly-constituted hearing board would be extremely

23 instructive and perhaps have some collateral estoppal value

24 to whatever board would hear that application should the
|
'

25 antitrust issues be raised in that review process.

(
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1 Certainly, any new application by PCEE to build a
f

2 plant in addition to Stanislaus would have to be subject to

3 antitrust reviews of Section 105(c). I find it difficult
7

4 to believe that Department of Justice, despite our concerns

5 over its review in this case, would ignore the antitrust

6 findings of the duly-constituted board of this Commission in

7 its antitrust review of tha t f uture license application.

8 Again, I don't feel like I could speak to what

9 would be a binding judgment without doing research. I think

10 that's a very difficult decision at best. But certainly it

11 would have, in s0me way or another, some, I think, salutory

12 benefit in connection with any other application which PGCE

13 might bring before this Commission.

( 14 MR. WENNER: Suppose Stanislaus were built; what

15 would be the effect of conditions included by this

16 Commissionin this case on other PGCE nuclea plants?

17 ER HORN I think if this plant is built and the

18 Board conducts its antitrust review, and that leads to the

19 imposition of license conditions of any sort, whether the

20 Board adopts the Stanislaus conditions or amends them or

21 whatever, those license conditions then become binding in

22 the sense that they operate like an injunctive decree of

23 this Commission against the company.

24 That injunctive decree is enforceable by tha(
25 Commission staff and it may be enforceable by parties like

k.
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( 1 DNR or the other intervenors in this case. Certainly, we

2 would have the opportunity to bring to the attention of the

3
( Commission stuff any violations of those license conditions

4 that we felt were involved. And our rights, should the

5 staff disagree with us about violations or not, is not clear

| 6 to me.
|

'

7 But I think with. whatever enforcement mechanisms
.

8 there are, the decree would operate like an injunction

9 against the company. Therefore, the need for license

10 conditions with respect to any other plants which the

11 company has might well be -- might be unnecessary. It would

12 depend on the view that the Antitrust Division, Consission

13 staff and intervenors like ourselves take on PGCE's conduct
-

( 14 in its compliance with whatever license conditions would be

15 imposed as a result of this case.

16 That is to say, we might feel, or the Justice

17 Department mioht feel that even with license conditions

18 there might still be areas of concern. And it's hard for me

! 19 to say right now what the impact of these license conditions

20 would be in that event.

21 MR. WENNEas Are there any agreements or

22 understandings that were entered into in this proceeding

23 about the effect of decisions in this case with respect to

k 24 licensing ccnditions and their effect upon other nuclear

25 plants of PGCE?

| k-
|

|
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/ 1 MR HORNS None that I know of with the exception

2 of the agreement between the Department of Justice and PGEE,

3 which has already resulted in the Stanislaus commitments
,

4 being attached to the Diablo license conditions. I don't

5 know of any other agreement but there may well be one; I'm

6 not privy to it if there is.

7 MR. WENNER I'm going to direct the same

8 questions to the other parties as we go along. I believe

9 there was colloquy about this in San Francisco. Thank you

10 very much.

11 MB. DAVIDSON: Ma y it please the Tribunal, my name

12 is Daniel Davidson, I represent the Northern California

13 Power Agency.

( 14 As I have listened to the argument this morning, I

15 noticed at least one very significant point suggested in the

16 briefs, both of NCP A and of DWR that has been sloughed off.

17 PGEE, within the last six nonths, sought a share

18 of the Palo Verde nuclear unit. We are told by counsel that

19 nothing much came of it, but they have not at all addressed

20 the prospect of PGEE over, say, the next decade, seeking a

21 share of an out-of-California nuclear plant. They have

22 sought it, on inf ormation and belief -- and I don't intend

23 to testify -- within the last six months. They are

k 24 capacity-short. And this is certainly something that I think

25 has te be addressed on their claim that essentially they

(
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/ 1 will not have a nuclear plant until at the earliest 1997.4

2 I don't think they know it, I don't think they can

3 preclude it. let's take the 1997 or was it 1998 date --f

4 1997. By notes show that it was . bruited around so much this

5 morning. What do we know about it?

6 We know that a PGCE official has signed an
|

7 affidavit saying it's the earliest they could meet it. What

8 is it based on? Has there been crcss examination? What has

9 caused the change from the previous position and what has

10 happened since the date of.that affidavit? For example,

11 again, on information and belief, since that date was put

12 forward, PGCE has virtually cancelled its plans to build the
i

13 Montezuma Coal Plant, approximately 1000 megawatts in

(
' 14 California.

15 It has given up on its plans to buy a share of the
'

16 Herry A11en Warner, Warner Valley Project out of state,
.

17 probably about 400 megawatts. Where does PGCE now intend to

18 get the thousands of negawatts of baseload units it will

19 require before the mid-1990's?
,

20 Now, it's not as if any plan is written in

| 21 concrete. I have a document submitted to the California
t

' 22 Energy Commission which shows a chart that seems to be dated

23 August 12, 1980. That shows nuclear coming on in 1995, so

( 24 two and a half months slipped to two years. Because by'

25 December we're told that it was 1997. What caused the

k
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1 slip? Hight it go back four years or ten years the other
g

2 direction because of the failure of other plans? We don't

. 3 know anything about PGCE's plans for Stanislaus except a few

,
4 comments of counsel who must admit they are not prepared to

5 really stand examinaticn on the subject.

6 In any event, for a decision as momentous as the

7 one that PGCF asks today, I think a lot more is required

8 before this tribunal can accept that naked assertion.

9 Now, there's something I don't understand. It

to must be readily apparent that the PGCE motion as filed is

11 pro forma. What they say occupies about a page. All they

12 say is there is uncertainty as to whether or not the

13 California nuclear legislation is constitutional or not, and

( 14 therefore, we can't go ahead. There's nothing else. The

15 rest has all come subsequent to their petition, which as I

16 say is pro forma.

17 That may be explained by what staff said today,

18 that the joint motion was arranged on the highest level of

19 the NBC staff and PGCE. Fortunately, I believe the highest

20 level does not include the tribunal. All you have before'

l

21 you on your motion is this statement, as I say, and I repeat

22 it because I don't think it should be ignored or even

23 f orgotten; that there is the California nuclear legislation.
:

i
' ( 24 What is not said is that there was this California

|
25 nuclear legislation before the petitions to intervene were

!

.
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f 1 filed. What has happened subsequently? PGEE has been

2 successf.ul before two district courts. It's hard to see how

3 that affords any basis for suspension of this proceeding.(
4 Chairman Hiller has indicated how much effort,

5 time, struggle, strife -- I'm now using my own words -- has

6 gone into getting this far, and to be told that it vill be

7 terminated af ter the expenditure of millions of dollars

8 because PGEE suddenly decides that a pre-existing condition,

9 a condition that existed before this litigation began,

10 should suddenly be put forward as a grounds for, in essence,

11 terminating this hen ring.-

12 That was .t was in the PGEE petition and all

13 that's in the PGEE petition. Then, in the document they

( 14 filed - .

15 HR. WENNER: In the petition? What do you mean,

16 in the joint motion?

17 MR. DAVIDSON: In the joint motion. In the
,

18 document PGEE filed alone improperly under the Commission

19 rules - .

20 3R. WENNER: What document are you now referring

21 to? The supplementary petition?

22 BR. DAVIDSON: Yes.
|

I

23 MR. WENNEB: That 's the one of April 24?

i k 24 NR. DAVIDSON: I believe so. The second reason is
!

|

! 25 added to the first, and that is, PGEE may not need it, or as

(_
,

1

|

|
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1 asserted, will not need Stanislaus until 1997, and won't(
2 need therefore a construction permit until about 1989. As I

3 say, we have nothing here other than a bald assertion.

4 It still gets interesting because PGCE improperly

5 this morning, or certainly incompletely, quoted the

6 statements made under oath and under examination in the

7 district court proceedings where Nr. Nielke, a lawyer, the

8 Chairman of the Board of PGCE and his chief executive

9 officer said PGCE does not require the expenditure of

to antitrust review so creat that we don't want it to go
.

11 ahead. This is the type of thing we want to get out of the

12 vay. He said it twice. It's quoted in DWB's brief. PGCE

13 said it's become more expensive. Expenses mean more to us.

14 The chairman of their board knew the expenses; he

15 also kne~w this was the kind of thing he wanted to get out of

16 the way. Now I suggest you ennnot tell one thing to a

17 district court to try to avoid a suggestion that you have no

18 richt to review, or no standing for review, and then come to

19 this tribunal and suggest the opposite.

20 Mr. Nielke has spoken, and I think if PGCE has

21 changed its position, this tribunal is entitled to an

22 explanation by Mr. Mielke as to what has happened sinca he

23 testified at the district court deposition.

24 NR. FALLIN: Could you give me the quote, just to
,

25 interject? I'd like to hear the language so I can respond.

.
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I 1 ER. DAVIDSONs There are two quotes. I'm quoting

2 from the citation at page 12 cf DRW's answer to the joint

3 petition, and I will read it to help everybody because I,

4 think it is significant. This is Mr. Nielke.

5 CHAIBHAN HILLER: Does it start on page 117

6 MR. D AVIDSON : Ies, it starts at the bottom of

7 page 11. The first two paragraphs on page 12, and also the

8 next indented paragraph on page 12, and Mr. Hielke is quite

9 clear.

10 HR. WOLFE: What was the date of that deposition,

11 please?

12 MR HORNS I don't have the date with me at the

13 soment. It's in my hotel room. I'll be glad to supply it.

( 14 CH AIRM AN HILLER : But that is an exhibit to your

15 response.

16 BR HORN: I don 't think that one from the

17 deposition is attached. There's an affidavit.

18 CHAIRHAN HILLER: All richt, will you supply that,

|
19 please?

20 ER. FALLIN: I think, Your Honor, it may help. -

21 There are some dates in the attached -- in fact, the

22 affidavit is probably dated. The affidavit is dated

23 September 1979. The deposition was taken later perhaps.

~

24 CHAIRMAN MILLERS Well, lest there be any

25 question , here 's a copy of the depositions.

k.
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r 1 HB HORNa I do, Your Honor.

2 CHAIRHAN HILLER: Will you supply it to the Board,

3 please?

4 ER HORNa Yes, sir.

5 CH AIRHAN HILLER : That's the full depositions? Is

6 there any testimony or depositions other than these ref erred

7 to? We would like to have the complete record of then

8 insofar as you can furnish them.

9 HR HORN: Your Honor, may I have made coy - made

10 so I can leave th em with the Board?

11 CHAIRHAN HILLER: Or you can furnish then later if

12 you wish.

13 HR HORN: I can try to arrange it. I just don't

1d know about the availability of a copying service this'
-

15 evening.
.

16 CHAIRHAN HILLER: You can supply it when ycu

17 return to your office. By the way, if there are any other

18 matters similar to this, any depositions of any of the

19 parties, the Board wants to have full information, so if you
!

20 suggest any for the record now and supply then later, we 'd

21 he happy to have the record reflect the documents.

22 You any proceed.

23 HR. DAVIDSONa Inquiry was made this morning about

i

i
24 problems with the Stanislaus conditicns which are nov

25 attached to PGEE's Diabic Canyon construction license.
|

l

(
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/ 1 First, as we have stated in our responsive paper now and

2 before, we believe at least one provision in those license

3 conditions is illegal under the precedents of this agency.

4 CHAIRRAN RILLER: Which one is that?
,

5 MR. DAVIDSONs The one that provides for what we

6 call the exit veto, that PGCE does not have to transmit

7 anything out of its service area or Northern California if

8 it or someone else wants to make a higher bid. As we show,

9 this seems to me the same provision that was held illegal in

10 the Cleveland Illuminating case, Davis-Besse.

11 CHAIRHAN HILLER: Which page of your response

12 refers to that? I know I've read it. Do you have it handy?

13 MR. DAVIDSON: It's about page 1i. It begins
i
' 14 really a t the bottom of page 10 at the NCPA and Southern

,

'

15 Cities response. I sention that because it seems to me that

i
16 provision is a peculiar problem.

|

17 Judge Wenner asked, what happens under various

18 conditions with Stanislaus going ahead or not going ahead,

19 and what I'm saying is that right now the NRC is lef t with

20 an illegal provision in one of its licenses, and that is the

21 probles that I think must be resolved. I don't see how it

i
22 can accept a provision in its license that is illegal under

23 its precedents.

24 CHAIBHl.N HILLER: I will say we're going to want

25 that matter briefed as well as perhaps some other things, so

(
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r 1 you might make notes now. We're going to have all parties

2 b rief their propositions and any others that are similarly

3 related to it.

4 MR. DAVIDSONs All right, sir. It might also be

5 interesting to inform the tribunal rather briefly of how we

6 have learned PGEE interprets the Stanislaus commitments.

7 We have had examination at the Federal Energy

8 Regulatory Commission and it has become quite clear, for
"

9 example, PGEE is required to transmit in the wheeling area

to under the Stanislaus commitments. One would think that is a

11 quite straightforward obligation.

12 It turns out not only is it not straigh tforward;

13 it is almost totally illusory as PGCE interprets those

14 conditions. PGCE's position is as follows, and this can be

15 documented from the record at FERC:

16 "To agree to wheel from an NCPA resource, we must

17 have an interconnection agreement. To have an

18 interconnection agreement we must agree on the level of

19 reserves, terms, conditions, rights, et cetere. 'dhen and

| 20 only when full agreement is reached on reserve levels,

21 payment, the whole ball of wax, albeit on transmission or

22 full-fledged interconnection agreement, then and only then

23 vill PGEE submit it to FERC for review."
i

( 24 And I should add, by the way, NCPA must agree andI

25 sign it. PGCE will not make a unilateral submission unless

\
l

! 1
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/ 1 NCPA agrees to every rate, term and condition put forward by

2 PGCE. PGCE will not even file with FEBC, and if FERC

3 changes a jot of the agreement, PGCE has no oblication to(

4 pro vide any service.

5 PGCE will stall through the negotiation process

6 again. This, according to PGCE, is the meaning of the

7 Stanislaus commitmen ts. I suggest that PGCE's position

8 violates the commitments and clearly, it is a totally

9 unreasonable position by an entity which I think we can say,

10 without examining the record in detail, is a position of

11 monopoly power in Northern California.

12 I suspect the tribunal may have had a little

13 difficulty following PGCE's discussion this morning cf hydre
t .

14 relicensing. let me try to explain what I think is meant by

( 15 it.

l
16 PGCE, under the Stanislaus commitments, is nct'

17 obligated to wheel, to transmit, from a recaptured hydro
,

18 plant; a recaptured hydro plant being a plant which PGCE has'

| .

19 had for 50 years, and then which FERC, in exercising its
(

20 congressional duty, determibes in a relicensing proceeding

21 should go to somebody else. PGCE's position is -- and there

22 was an interesting term they used this mornings I don 't knov

23 the transcript but I think I noted it down -- they don't

74 vant to negotiate their advantage away.

25 By their advantages, they mean precisely this;|

(
!
I
r

|
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/ 1 they don't want anyone to be able to go to FEBC seeking to

2 recapture a hydro license and say that the other entity has

3 transmission. PGCE will use its control over transmission-

4 to try to impede FERC in carrying out its statutory duty of

5 choosing between two licensees. They will not ackncwledge

6 that their transmission system is available if another

7 entity succeeds in recapturing it.

8 Now, this is very interesting. Mr. Shackelford,

9 who is the Chief Operatine Officer, was examined at FERC and

10 he was asked -- in fact, given many opportunities because

11 the presiding judge there couldn't quite understand his

12 position -- why PGCE agreed to transmit from any facility

13 NCPA sight in the future build in Northern California but

14 not for a recaptured hydro plant. What was the difference?

15 Well, he couldn't articulate any difference except

16 it might help FERC determine the license should go to

17 somebody other than PGEE. I submit that this is another
"

18 example of the intolerable conditions admitted under the
|

19 license conditions, and that PGCE should not be given more'

| 20 time to engage in these tactics. I think we are grown

21 people here; I think we all know the expense of carrying
i

22 this proceeding to fruition is not very such for PGCE.

23 As Mr. Hielke indicated, this is the largest
i

24 utility in the United S ta tes. 7 know I heard PGEF saying

25 this mornino that suddenly they're under a great financial
|

i

.

ALDERSON REPORTING CoWPANY. INC,

400 VIRGINIA AVE, $.W, WASHINGTON. D.C. 20024 (202) 554 2345

. - _ . . . , . . . . - - - . . , - - .. . - - -



I

!
112

# 1 pinch. It might be interesting to find out which attorneys

2 in this room traveled from California first class and which

( 3 did not.

4 CHAIRHAN HILLER: I think we will - .
.

5 MR. FALLIN: I can say that one real quick; nobody

6 did. I want that on the record.

7 CHAIRMAN HILLER: I'm going to strike both of

8 those and direct counsel to cease. I don't want to get into

9 personalities. We don 't care about it either way.

10 MR. DAVIDSON: Excuse me, Your Honor- I did not

11 mean it as a personal comment. I just do not accept the

12 statement of counsel that PGCE's financial stringency is so

13 great.

(
14 CHAIRMAN HILLER: You may address financial

15 stringency; you may have discovery on it, but we don't want

16 you to get into ad hominem arguments. Proceed now.

17 MR. WENNER: When would the condition that might

18 be imposed if this case were to go forward take effect,

19 assuming that a decision were reached? When would such

20 conditions, if such conditions were to be imposed in this

I 21 case if it went forward, when could they take effect?

22 MR. DAVIDSON: I believe, Your Honor, and I'm not

23 certain, I really would like a chance to correct what I'm

k. 24 about to say if it needs correcting -- certainly no later

25 than the issuance of a construction license. That was

(
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' I something that I think was glossed over this morning. We
!

2 were told the end of this proceeding there was supposed to

3 be a plant in being. The end of this proceeding is a

4 condition to attach to a construction license, and a

5 construction license precedes construction.

I 6 NR. WENNERa Suppose they were to get a

7 constr.uction permit and then didn't exercise it? Would,

8 these conditions be effective? I addrese this question to'

9 all counsel.

10 NR. DAVIDSON: Unless they actually announced the

'11 permit, I believe they would be effective. In other words,

12 I don 't think f t's the active construction but the active

13 accepting of the construction permit. OWR was keeping up .

I

:
' 14 with the PGCE discovery. NCPA has more than kept up with

|
i 15 the PGCE discovery.

| 16 We have assimilated what we have received. PGCE's
,

17 unwarranted cessation of production since September of last

18 year has prejudiced NCPA.. We are waiting for discovery. We

1f have assimilated all that we have received, and the

20 connection I think is this. I do not think a party should

21 be able to, with impunity, ignore an order imposed by this

22 Board and then come before the Board in what is, at best, an

23 inequitable action asking this Board to think kindly of it

b 24 and do'something for it.

25 PGCE's actions have resulted, if we go forward, in

.

k.;

|
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' I something like six months of delay in production of'

2 documents without any attempt at an excuse. Actually, there

( 3 has been an attempt, but you have the correspondence between

4 DWR and PGCE before you. You can question the parties. But
4

5 I think that after reading that correspondence the answer is

6 very clear.

7 PGCE unilaterally stopped producing without '

8 excuse, and I think that is something that must be attended

9 to by this Board.
'

10 MR. WOLFE: Stopped producing in September of

11 1980? Is that what you're saying?

12 MR. DAVIDSON: Yes, sir.

13 MR. WOLFEa While you're on the subject, why
.

14 didn't ycu address their letter of August 19, 1980 where

i 15 they asked certain questions about how you wished to proceed

16 with discovery? Why didn't you respond to that letter?

17 HR. DAVIDSON At thic point, I do not recall, I

18 have not searched the files. I have read the exchanges

19 between DWR and PGCE and I think it is quite clear that PGCE

20 unilaterally stopped. They never called to ask - .
,

!

( 21 ER. WOLFEa That letter was also addressed to you,

22 was it not, sir?

23 MR. DAVIDSON: I'm sure it was.

( 24 MR. WOLFE: And you don't recall having received

25 it?
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1

r 1 NR. DAVIDSON: Sir, I was at trial five days a

2 week during that period. I do not recall having received it.

3 MR. WOLFE: Do you have it in your possessiong

4 now? I mean now do you know about the letter? Do you have

5 it?

e CHAIRMAN HILLER: Is there any question that it
|

7 was received by you or your office?

8 MR. DAVIDSON: I'm not raising that question. I

9 don't know it for a fact but I think if we hadn't received

10 it I would know it.

11 MR. WENNER: DWR, when did you raise that question?

12 HR HORN Pardon, sir?

13 H2. WENNER: When did you begin to raise the

i

14 matter of cessation of delivery?

| 15 ER HORNS We began to raise the matter when we
|

16 learned of it for the first time with the filing of the

| 17 joint motion. There was a reference in a footnote which I
!

'

18 think appeared on the first page of that joint notion paper

i 19 which suggested, for the first time to us, that cessation of

20 production had occurred.
!

| 21 We then called -- I believe we talked to Mr.
! 22 Fallin and then later we called Mr. Meiss in February of
(

23 this year to discuss the ma tter. I would like to respond to

I 24 Mr. Wolfe's inquiry about the August letter from PGCE if I

25 may.

9

.
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'
1 We have investigated by contacting all the parties

2 to the extene that we can what the circumstances concerning

( 3 that August letter are. It seems to us that it is clear

4 that everyone to whom that letter was r Adressed trith the

5 exception of Mr. Storavasser, in fact, received a ecpy of

6 that letter near the time it was sent.

7 We have talked to each of the parties whc received

8 it and frankly cannot come up with an explanation of why it

9 was nct responded to. I can say this. The labor of

to responding to those sorts of matters was undertaken by our

11 office in this procesling at that time. The letter was

12 clearly receive'd by me.

13 As I say, it is not clear that Mr. Stormwasser

'

14 received a copy. We had no copy in his files, nor does the

15 secretary show anything on her docket sheets about receipt

16 of that letter.

17 At the time the letter came to me, I was in the

| 18 process and had been working almost exclusively on another
!

19 matter, and Mr. Stormwasser was handling most of the

20 contacts regarding discovery in connection with this

21 litigation.

22 We reviewed our telephone notes and all of car

23 meno correspondence concerning discovery about that time and

( 24 simply cannot explain why we did not respond. We don't even
,

25 have notes which does indicate whether we discussed the

k
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'

1 matter with the staff or the intervenors. So the frank

2 answer to why we did not respond to that August letter is

( 3 that we just don't know.

4 I think.that the Board should keep in perspective

5 here that the question of whether responded to or not is, in

6 our view, anyway, one of very limited relevance to the

7 question of the justification for PGEE's cessation of

8 production.

9 Now, we've discussed in the correspondence the

10 large number of contacts which had occurred between our

11 office and PGEE and the other parties and PGEE since that

12 August letter. If that was the reason for their cessation,

13 surely a party who is about to disregard a Board order in a

'

14 stipulation that it had signed should call up and say,

15 quote, "We are about to stop unless you guys do something."

16 This is really a serious problem for us.

17 As we pointed out, the foundation for the August

18 letter itself was simply incorrect. We had given the

19 information which is required, which is asked for in that
'

(
! 20 August 1978 letter -- I'm sorry, August 1980 letter, almost

21 two years 1efore in July of 1978 in the reorganization which

22 occurred and which PGEE told us about by way of

23 supplementary interrogatory response to the first set of

f( 24 interrogatories in this case, ider tifying the reorganization

|
|

25 down to the department level and no further, so f ar as we

k
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# 1 can tell by review of our records.

2 Consequently, there is nothing in any of the

r 3 supplementary responses which would have enabled us to give

4 PGSE any additional information which was not already

5 provided to it in the July 1978 letter from Mr. Storavasser

6 to Mr. Houlihan.

| 7 So, I don't know what we can conclude from our

8 failure to respond to that letter. It was clearly an

9 oversight and one I don 't intend to defend here because I

10 don't think it's defensible. We should have responded,

11 certainly. We are not able to explain by a review of our

12 records what happened and why it was not responded to.

13 I don't think our failure to respond excuses EGEE

14 from its failure to indicate to people clearly that it was
,

15 stopping all production as a result of that letter. The

16 August 28th letter, af ter all, only dealt with production by
;

17 PGCE from private office files which raise a particular

18 procedural problem because of the impact of the seccnd set
|

| 19 of interrogatories from the intervenors and the staff to
1 s

20 PGCE in this case.

21 The procedure requires that as a result of those

22 interrogatories we identify particular persons for which

23 special searches will be conducted in the private files of

| k 24 PGEE personnel. The central file production, which was also
1

25 ceased in August of 1980 or September of 1980 I should say,

k

i
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' 1 was not impacted by failure to respond to that August letter

2 one whit, and yet, PGCE stopped production from those files

( 3 a s well .

4 MR. WENNER: Did you notice that they were no

5 longer sending monthly reports or no longer sending you

6 monthly -- .

7 MR HORN Pardon me?

8 MR. WENNER: Had you noticed between Septemb'sr and

9 January that you were no longer receiving documents?

10 MR HORN It's not that we were not receiving

11 documents; we have been receiving them continuously since

12 then. The documents they were producing were not in the

! 13 pipeline. We could not have known until we were at the
'

( 14 footnote in that memo that in January of this. year that

15 production had stopped.

16 MR. WENNER: Thank you.

17 CHAIRMAN MILLER: Mr. Davidson, I think you had

18 the ball.

19 MR. DAVIDSON: I think I'm substantially a t the

20 end . I guess we will discuss later where we are on

21 producing documents, or do you want a short report now?

22 CHAIRMAN HILLER: Tell us now.

23 MR. DAVIDSON We have approximately three boxes

( 24 of documents to go and we will ship them out in the next fewI

| 25 days, and at that point, except for documents which we have

k
|
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( 1 claimed or are claiming privilege, we vill have completed

2 the discovery requested by PGCE.

(~ 3 CHAIRHAN HILLERS Tell us about how many files or
,

4 documents may have been involved. __

5 HR. DAVIDSON: Now I can get that information.
.

8 CHAIRMAN HILLE2: Approximately; you don't have to
1

7 he too precise if you can approximate it.

8 HR. DAVIDSON: I'd say it's big, but that's no

9 help, but I really don 't know.

10 CHAIRHAN HILLER: Bigger than a breadbasket? Okay.

11 HR. DAVIDSON: Bigger than a room, I would suspect.

12 CHAIRHAN HILLER: Okay. Do you have any reports

13 now on the status of discovery; whether of your own or that

(
14 of any other party?

15 HR. DAVIDSON: Well, we are still working on the

16 claims of privilege and other than that, as I say, I think

17 ve are virtually finished. In a few weeks we vill have

18 produced everything required of us. And at a later point we

19 vill be discussing furture scheduling. It is rather

20 appalling to look forward and think where we would be if the

| 21 case continued at the current rate of documentary production.

|
22 Hr. Horn went through it. At the current rate, we

t

23 have four more years of documentary production ahead of us
j

k 24 bef ore deposition, discovery and before hearing. Perhaps

25 NCPA, as a result of its litigation at FERC, is in a bettc;

(

|
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f 1 pcsition tha:n most, but we would hope some way could be

2 found to start a hearing, say, around January or before.

3 CHAIRMAN HILLER: You want to start a hearing in
(

4 January even though you have four more years of discovery?

5 HR. DAVIDSON: No, I mean speaking f or NCPA, we've

6 reached the stage where we want to go to trial nov.

7

8

9

10

11

12

13

(
14

15

16

17

18

19

20

i 21

|
'

22

23

k 24

25

(
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'
1 CHAIBHAN HILLER: Have you located these

2 transcript references?
.

(~ 3 HR. FALLIN: I believe so, Hr. Chairman.

4 CHAIBHAN HILLER: I don't want to interrupt you,

5 until you have had the opportunity to find them.

6 HR. DAVIDSON: Unless the panel has further

7 questions, I have concluded.

8 CHAIRHAN HILLER: You have alluded to, I think,
,

9 what you termed a pro forma motion and documents in support

to thereof. Is that correct?

11 HR. DAVIDSON: Yes, sir.

'

12 CH AIRHAN HILLER: You have discussed various

13 factual data, opinions and statements of witnesses,

14 including Mr. Shackelford and others. Do you have any plans
,

15 to take depositions or otherwise develop a record on this

16 point that you deen as significant as you term it?

17 MR. DAVIDSON: It would seem to me that the people

10 -- the parties seeking termination of discovery, which is, I

i

19 think, in large part termination of the case at least for a

20 number of years -- bear a strong burden of proof which they

21 haven't carried.

22 I think before this tribunal can properly act, if

23 it is inc13 ned to grant the motion , it must have the facts

b 24 determined. And I suggest respectfully that if the panel

25 reaches a conclusion and if the facts alleged by PGCE are

f (
l
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.

I 1 correct to entertain its notion, then an evidentiary hearing

2 should be se t.

( 3 Hy own view is that the facts alleged are not

4 sufficient, but that in any event they are certainly not

5 established. I don't think the panel has been given a

6 reason why this proceeding should be terminated for a number

7 of years. The first reason given was because PGEE has won

8 two District Court cases in the interim. I don't think that

9 auch time need be spent on that reason.

to The second reason is because they will not need

11 Stanislaus until 1997, but as we have seen there is no

12 statement that another nuclear plant will not be needed,

13 that a nuclear plant will not be constructed out of state.

( 14 There is no attempt to show how the many changes in PGEE's

15 resource program have advanced or impeded the construction

16 schedule for Stanislaus. There are just far too many loose

17 ends to even approximately PGCE's carrying the burden of

18 proof. And yet I think the burden of proof must be on PGEE

19 at this point.

20 Even as Er. Horn has demonstrated , ta, king the 1997
,

21 date as correct, extrapolating on the current pace of

22 discovery, taking the 14 years lead-time PGEE says it needs,

23 we would still be lucky to conclude this anti-trust case in

k 24 time to give PGCE the lead-time it says it needs. No matter

25 how we look at it, I think PGEE's motion must fail. But I )

(

l
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(~ 1 as saying if the tribunal is inclined to grant it, I think

2 then and only then it should require evidentiary support.

- 3 CHAIBHAN HI11EBs I wasn't aware we have done any

4 bifurcating of this action, if you've got a record that you

5 van t to have, so far we've got a lot of suggestions of '

8 counsel. We've got a lot of statements. We've got a lot of

7 arguments, with precious little in the way of actual

8 predicate in this record. If anybody wants to do anything,

9 we are not inclined to determine 'a matter potentially this

10 significant on a case that's been going on for about four

11 years and I myself as not going to take the word of any

12 lawyer f or it.

13 I don't mean to disparage the profession. If you

( 14 want a record, let's make a record. This is not a reccrd.

15 We enjoyed your arguments, and we see the points of view,

16 and I think you as experienced counsel now see the

17 evidentiary record, that better be developed if you want the

18 Board to make a meaningful decision. We would also like to

19 have some of these points briefed that you have raised or

20 you have heard your opponents raise.

21 So this has been a delightful introductcry

22 preliminary. I suggest you now start putting in some time

23 and energy on the main battle. We would like to have a full

( 24 evidentiary record. Four years is too much to toss out the

25 record. And yet, oc the other hand, important questions

L
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.

/ 1 have been raised by counsel representing the Applicant and
I

2 staff. |

3 Now we would.like to have the foundation

4 improved. In the past we have heard you tell how it is

5 going to take years and years to get the documents, which it

6 has, and we said that you can take a few depositions as we

7 go along, and maybe you've done some, but I'd like to see

8 these questions addressed to some of the witnesses who have

9 the information testifying under oath by deposition.

10 I love all of you ladies and gentlemen counsel

11 here, but I'm not going to take your word on developing a

12 record that is this significant. We are not going to go off

13 on rhetoric or argument alone.

14 MR. HORNS Mr. Chairman, then, I would like to

15 make a comment, if I might.

16 DWH noticed the depositions of both Mr. Mielke and

17 Mr. Shackelford and we also served a fifth set cf

18 interrogatories on PGCE in an effort to develop a factual

19 foundation which this Board would have before it. The

20 notices of deposition were withdrawn at the request of PGCE

21 in lieu of the filing of the Shackelford affidavit, which is

22 attached to our responsive papers, which says that the
:

23 inf orma tion te stified to by Mr. Shackelford during the

| (. 24 course of the Energy Commission litigation in California is

25 still true today, with the exception of rescheduling of
I

(

1
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/ 1 Stanislaus in PGCE's resource plan.

2 - At PGCE's request we did not get -- I think, Jack,

I should say3 rou correct me, if it was at your request --

4 the Nielke affidavit which we had sought was not filed

5 because we had tho sght that Er. Shackelford 's af fidavit

6 covered most of the points. I now notice, upon review, it's

- 7 not clear that Nr. Shackelford ever testified about the cost

8 and the relative cost of proceeding with this anti-trust

9 review. So I am not sure that particular issue, at least

10 from the evidentiary standpoint, is adequa te.

11 ER. FALLIN: Yes. I think , Chairman Hiller, the

12 inf erence that, first of all, there is something wrong with

13 the action because it did not cover 40 pages I won't

14 address. I think if the question is direct and can be

15 stated that way, it really should be.

16 With respect to the question of developing the

17 facts which were important for the proceeding, those facts

18 had to do with the processing of the Energy Commission case

19 and had to do with the planning for the project. DWR did

20 direct to us a fif th set of interrogatories, did notice the

21 depositions of Mr. Shackelford and Mr. Mielke. I discussed

22 with them their situation. He reported to se -- in fact, I

23 called him f rom Washington when I received word that

( 24 depositions had been noticed for four days hence. And we

25 net when I got back and he said that in the meantime he had

k_.
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/ 1 acquired the records of testimony given in the Energy

2 Commission case which dealt with the status of that

3 proceeding and the status of the plan. And then said there

4 is enough in this volume of material, providing that we can

5 get it updated and incorporated.

6 So the result of this effort by DWR, and I have to

7 say in PGEE, to cooperate and develop that elemen t, the

8 Shackelford declaration was submitted, which does

9 incorporate all of the sworn testimony he gave in the Energy

to Commission saying that all of that had remained

11 substantially correct with the obvious fact that some facts

12 had changed, and the fact that it changed was the need for

13 the plant and gave the dates for the plant.

14 With respect to the interrogatories, we answered

15 them before their due date in order to provide that material

16 before we came here. So when Mr. Davidssn says that somehow

17 ve arrived at this point with no one having any idea what

18 was going on, (a) that's not correct ; (b) it fails to read

19 the efforts that both DWR and PGCE made to develop the

20 inf ormation in time for this proceeding. The proceeding was

|

|
21 also put over in order to accomplish both of those events.

22 MH. WENNER: When you say this proceeding --

23 MR. FALLINs The time for responding to the action
,

f

|
24 was extended by PGEE to allow for supplying to DWE of the

25 interrogatory answers and the declaration on the current

k.
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1 status of the project plans.;

2 NR. GOLDBERGa Mr. Chairman, I would like to

3 affira what Mr. Fallin has just said. NCEA is the only one
7

4 I hear arguing tha t there is not a sufficient record for .the

5 Board to decide the joint action.

6 There was, as I understand it, an agreement

7 reached between DWR and PGCE that the Shackelford affidavit

8 was sufficient in' lieu of further depositions of Mr. .

9 Shackelford and Mr. Nielke. And on the basis of that

10 affidavit and the ansvers to the fif th set of

11 interrogatories, as far as the staff is concerned, the f acts

12 were developed and established sufficient to warrant action

13 to suspend discovery.

k 14 I don 't think there is a need for any further

15 evidentiary basis in order for the Board to rule on the

16 motion.

17 MR. WENNER: What affidavit are you talking about?

| 18 HR. GOLDBERGa The affidavit that was filed Earch
1

19 2 by PGCE, the aff davit of Mr. Barton Shackelford.

20 CHAIRHAN HILLER: Look at page two of that

i 21 affidavit. In the course of that litigation, referring to

22 the preceding litigation prescribed in paragraph fcur, he
i

!

23 offered a sworn affidavit in September of '79, deposition

! ( 24 testimony October '79, trial testimony January of '80,

| 25 concerning PGCE's plans f or the Stanislaus plant.

| (..
|

|

|
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#
1 We reviewed those, and so forth, and it was

2 accurate when given and remains generally true today.

( 3 However, the resource plans have undergone some changes

4 since I testified, and there I identify certain engineering

5 baseloads and so forth. That 's far f rom being a factual

6 affidavit, counsel. If this is going to be an affidavit to

7 establish something , I would like to know what it

8 establishes.

9 It shows he testified three different times by

10 deposition or otherwise, but he doesn't attach a thing. DWR

11 had a ttached part of it, but it didn't attach Mielke, so I

12 don't know what is attached, what isn't, and I don't know

13 whether that refers to all three portions of his testimony

(
14 or not. Maybe you know. Deposition and trial testimony --

15 MR. ARMSTBONG: It might simplify the matter, Mr.

16 Chairman. I think the only facts which bear on the

17 questions that are involved in this motion relate to the

18 timing when the plant would be required to come on line and,

19 of course, inferentially from when construction would have

20 to begin. I think the affidavit stands on its own.

21 In the latter part of paragraph six I thir' is'

22 for the benefit of DWR that the reference to the earlier
23 testimony was given. But I think Mr. Shackelford in his

k 24 affidavit stated his position with the company and also

25 states that as of December 1980 the plans are as stated

(
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I 1 therein. And I think that evidence is sufficient upon which

2 to base a finding.

3 If NCPA has some suggestion that that is an error
| [

4 they had nearly ten months to do something about ccrrecting

5 it or putting in contrary evidence. But the matter has to

8 be inherently believeable. It's PGCE's goose, after all,

'

7 that's on the line, and if they are making a mistake about

8 all of this they are going to suffer the consequences.
1

9 CHAIRMAN HILLER: Wha t consequences would they

10 suffer? In four years we have had considerable expenditure,

11 time and effort on at least some of the proposed conditions

12 which are acceptable to your company and to the Department

13 of Justice were not acceptable to some Intervenors, and I

( 14 think the staf f , although I don 't recall precisely the

i

15 staff's position on some of these matters, but nonetheless

18 laid on the back burner.
|

17 That's a rather strong demand. I don't say it is

18 or is not justified. We're not trying to prejudge one way

19 or the other, but it sure isn't something that we are taking

20 lightly.

21 MR. ARMSTRONG I think that's an accurate

22 assessment. The point I was making is limited to the notion

{ 23 tha t the f act which is being disputed by NCPA was when PGCE
i

24 now plans to need this facility. And I think the

25 evidentiary support for the 1997 and 1989 dates is j

|

|

I

|
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'
1 sufficiently set forth in this affidavit.

2 CHAIRMAN HILLEB: I'm afraid I wouldn't agree with

( 3 rou. It's full of conclusions. It doesn't give a basis for

4 it. It doesn't tell what his predictions or estimates are

5 for various points in time -- a little satter of ten years

6 go, fcur years ago, yesterday, or tomorrow.

7 In other words, if that's really a satter of

8 significance in support of the moving party, it sure had

9 better be nailed down a little more definitely, in terms of

10 somebody's saying, yes, I testified three or four times and

11 here's what I think now generally.

12 MR. ABHSTRONG: I don 't think he says anything

13 about this is what he thinks generally. He says as of
_.

14 December 1980 the plant will not be needed until 1997.

15 CHAIEHAN HILLER: Well, sure, he's got the
|

16 conclusion and there he put the date, no doubt about that.

17 But he says the testimony .ie gave on three different

18 occasions -- and I'm still not sure about those three --
!

19 sworn affidavit of '79, deposition testimony of October '79,

20 and trial testimony in January '80. I*a not at all sure

21 that's attached anywhere. I as talking about the rest of

22 what he sa ys , tha t testimony was accurate when given. It

(
23 would certainly be perjury if it weren't.

(
k 24 So he is not telling me a great deal. And I

|

25 related the f acts and circumstances I related then remain'

k
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|

|

( 1 generally true today. I just think that this affidavit is

2 very sof t. It doesn't address itself to the hard facts.

3 It's not evidentiary and if these matters are of

4 significance as is now being urged by one of the

5 Intervenors, I think it behooves everybody to make a decent

6 record, or if it's immaterial, tell us so, and we will go

7 ahead to what is material.
.

8 MR. MATTa Mr. Chairman, my name is Peter Matt and

9 I'm here on behalf of Anahein/ Riverside. It has been

10 traditional in these proceedings; these two cities seen to

11 be a thorn in everyone's side and people wish we weren't

12 here, but we are.

13 We have some very definite positions on the issues

14 which have been raised by this action. We are directly

15 affected and I would like to address those.

16 CHAIRMAN MILLER: You will be peraitted te de so.

17 Aren't you from the same fira as Mr. Davidson's fira?

18 MR. NATT Yes, I aa.

19 CHAIRMAN MILLER: We looked over at you and we

20 think you've been heard from and you are quite correct that

21 you have put on a different cap. You represent two

22 different clients and you are entitled to be heard. We

23 apologize. We overlooked you, but we do point out you are

( 24 from the same fira and you are sitting side by side, and

25 there is some perhaps not altogether valid reason why we

(
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/ 1 didn 't call upon you, but we sure apologize for it and call

2 upon you now.

< 3 MR. NATT Thank you. I think from now on I will

4 put a barrier between myself and Mr. Davidson.

5 CHAIRMAN HILLER: Not too high.

6 (laughter.)

7 5B. NATTs First of all, Mr. Steven Nichols, also

8 of our firm, appears on behalf of Anahein/ Riverside and I

9 neglected to do so this morning.

10 I would like to really address the point that you

11 have just been discussing with counsel.

12 Mr. Chairman and members of the Board, it is my

13 belief that even if we take as given the fact that the

(
' 14 Stanislaus nuclear plant will not be needed un til 1997,

15 given that fact without any further investigation does not

16 justify the request by PGCE and staff that this proceeding

17 be delayed indefinitely.

i

| 18 In fact, if anything, that date, which is 16 years
!

19 from now, is exactly the same time f rame which this Board

20 and PGCE faced in 1976 when this proceeding began, because

21 at that time we were told that the unit was to be on-line in
22 1991, 16 years after the beginning of these proceedings. If

23 that is true, then why was PGCE of the view that it needed a

( 24 16-year lead period in 1976, yet five years later is

25 prepared to tell this Board it no longer needs that time

s__
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( 1 frame in order to construct and have in operation a nuclear

2 plant. I suggest that is not a real reason. I think it is

, , 3 a make-weight argument.

4 I think their second argument concerning

5 litigation is a make-weight argument. As Mr Wolfe

6 indicated, what is the difference in the litigation as

7 between now and October of 1978? .In fact, when we go back,

8 what is the difference between October of 1976 and today

9 with respect to that litigation? If anything, PGr.E has a
,

10 clearer picture today of what intentional risk it has

11 vis-a-vis California law concerning the construction of a

12 nuclear plant. It now has a District Court -- two District

13 Court decisions saying the California law is

( 14 unconstitutional and, therefore, cannot bar the building of

15 the Stanislaus nuclear unit.

16 If PGCE really viewed that as a risk to what Mr.

17 Fallin referred to as a venture, why did they not try to

| 18 resolve that risk before engaging thess parties and this
|

19 Board in this proceeding? They could have, in 1976, said tc

20 the Board and these parties, let us not go forward with an

21 anti-trust review at this time because we don 't know where

n this litigation on this California law is going to lead us.

23 And it may be that we are doing it all for naught. They

' 24 never said that to us. I suggest, Your Honor, that that

25 argument is then a make-weight argument.

(
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|
C 1 The only argument made that rings true in this I

l

2 entire motion is the plight of the NRC staff, faced as it is
|

7.
3 with budget cuts, which, as we all know, is the situation

4 the entire government faces. And I believe that PGEE has

5 piggy-backed on the NBC staff's plight to its own advantage.

6 I suggest, Your Honors, the DWR has said that the
i

7 citizens of Anaheim / Riverside, while we want to see staff

8 participate, we recognize their role -- do not believe this

9 proceeding should be held un due to governmental budget

10 cuts, due to the. position the staff finds itself in. I

11 believe the public interest is not served by delaying a

12 proceeding in which public agencies in California have

13 expended considerable suas of money, because a Washington

14 staff finds itself handicapped by ma tters which are not in

15 their control.

*6 We are prepared to go forward. I'believe that the1

17 public interest, the overall public interest, including the

| 18 people of the State of California who are most directly

19 affected by this plant, can be bes t served by moving forward

20 with the anti-trust review cf PGEE v.4th respect to this

21 plant.

22 CHAIRMAN HILLES: Shall we hear fron anybody else?

23 MB. MATT 4 I'.m not complete. You've asked a

| ( 24 number of questions that need to be answered.
|

25 CHAIRHAN HILLER: I'm sorry. I thought you were
,

.

I
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( 1 finished.
.

2 HR. NATT4 First of all, Mr. Wenner has asked a

3 number of questions about the effect of the license

4 conditions if the Stanislaus plant is not constructed. If

5 this proceeding is held, if we apply the existing license -

6 conditions to other PGEE plants, I would remind this Board

7 that under those license conditions and Anaheim-Riverside

8 obtained no rights, obtained no services for PGCE, obtained

9 no benefits whatsoever.

10 Mr. Armstrong today indicated tha t the question of

11 participation in the plant was no longer an issue. Unless

12 PGCE has changed its position, the cities of Anaheim and

13 Riverside, which have requested the opportunity to

. 14 particiate in that plan, has not been granted. We have not

15 been granted an opportunity to participate in the Stanislaus

16 plan.

17 NR. WENNER In what?

18 MR. MATTa The Stanislaus nuclear plant. I might

19 add , to recognize what we are talking about, the cities of

20 Anaheim /Biverside have a combined peak load of 700

21 megawatts. They have inves*.ed $1.7 billion in the San

22 Onof re plant, the Intermountain project, and other
t

|

|
23 projects. We are not sitting here waiving some mythical

(. 24 chance of participation. We are real cities with real

25 dollars with real concern s about getting low cost power

|

L
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/ 1 supply, and we are pursuing aggressively the opportunities

2 to obtain that power supply.

3 We are being denied access through the PGCE system

4 to the Pacific Northwest, one of the issues in this

5 proceeding. We a.re being denied access by the licensing

6 conditions as drafted to the opportunity to deal on a
i

7 reasonable and economic basis with other municipal systems

8 in the PGCE control areas, such as the Sacramento utility

9 district, the members of NCPA and the Department of Water

10 Resources. We have a real axe to grind. And this case

11 presents us with an opportunity, a forum, in which we can

12 have determined wha t our rights are.

13 MR. WENNER: Explain the difference between your

( 14 situation vis-a-vis the original Stanislaus commitments with

15 respect to DWR and yourself.

16 MR. MATT: With respect to DWR and ourself, under

17 those commitments PGCE's commitments run to what is

18 described as entities generating or distribution systems

19 within the PGCE control area. We are located east of Los

20 A ngeles. We are in the control area of Southern California

21 Edison Company. Those license conditions do not cbligate

| 22 PGCE to provide any service whatsoever to any system outside

23 their control area.

( 24 Thus, if we request PGCE to provide us

25 transmission service over their network there is nowhere in

,
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/ 1 those conditions that obligate PGCE to provide that

2 service. If we seek to purchase power with an entity within

3 the PGCE service center, such as a member of NCPA, they have

"

4 an exit veto. We cannot even participate or compete with

5 PGCC to obtain power f rom a system within its control area.

6 We would lose coverage of its exit veto.

7 HR. WENNER: That means they won't wheel for you?

8 HR. HATTs That means they won't wheel for us.

9 That means if an entity within PGCE has power to sell and we

to offer to buy it, if they determine it is in their interest

11 to buy it, all they have to do is, as I read it, offer the

12 same price and buy it itself.

13 MR. WENNER You are not within their service area

14 as it were?

15 MR. MATT 4 No, we are not. We are in the service

16 area of Southern California Edison.

17 CHAIRMAN HILLER: Have you raised those objections

18 in licensing conditions and filings you have previously made ?

19 MR. NATT: Yes.

I 20 CHAIRMAN HILLER: Could you identify them

21 offhand? I have seen them. I just can't recall them.

22 MR. NATT4 I would have to go back to our initial

23 pleadings. They are in our motion f or summary dismissal and

( 24 our comments in response to your and "r. Wenner's meetings

25 in San Francisco and the transcript.

| (
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1 CHAIBNAN MILLEHa Thank you. I do recall it.'

" 2 Mculd you remember-what the staff position was with regard

( 3 to those same alleged deficiencies as you set them forth of

4 the proposed Stanislaus conditions?

5 MR. HATTs I believe because we raised the issue

6 of what cbligations the utility has to entities outside its

7 control area the staff has not, as I understand it, taken a

8 position one way or the other on that matter. You might

9 check with Mr. Goldberg.

10 CHAIRHAN HILLER: Yes. We vill ask staff to

11 verify that.

12 By the way, while I as asking, anybody -- DWR, Mr.

13 Davidson, do you recall the position taken by the staff with

( 14 regard to the alleged deficiency in tha proposed Stanislaus

15 conditions?

16 KR. DAVIDSON: Yes. I was trying to whisper to

17 Mr. Batt. I don't have any recollection vis-a-vis the

18 southern cities. I think it's a fair summary to say

19 vis-a-vis NCPA and DER they generally supported the

20 deficiencies we alleged in the Stanislaus conditions. But

21 tiay are the best source of that, at least short of a

|
22 transcript and the record.

23 CHAIRM AN HILLER : We will ask the staff to verify

b 24 it, but I wanted to get your recollection on it. You may do

25 it either now or subsequent because we are going to ask for

(.
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1 briefs.t .

2 Er. Goldberg, if you have a memory, fine.

3 HR. GOLDBERGs Mr. Davidson is generally correct.
(

'

4 We submitted a detailed brief'to the Board as did the other

5 parties on the inadequacy of the Stanislaus commitments and

6 we attached to t' hat brief suggested changes that might be
1

l 7 appropriate to remedy those deficiencies.

8 And in that brief we did generally agree with the

9 inadequacies that concern NCPA and DWR. I believe we stated

10 at that time that we did not have a position on the

11 inadequacies as they pertained to this. .

12 CHAIRMAN EILLER: Yes, I believe I vaguely recall

13 that now. I recall the parties did furnish that information

( . 14 and it was done with care, as I recall.

15 MR. WENNER: You said inadequacies with respect to
|
|

16' --

17 ER. GOLDBERGa The southern cities of Anaheim and

18 Riverside.
,

I

( 19 MB. NATT4 There were other inadequacies, as we

20 discussed . For example, as was raised by Mr. DavidsCn, I

21 believe by Mr. Horn, one of the provisions in those license

22 conditions is that PGCE is not required to wheel power from

23 a recaptured hydro project. Anaheim / Riverside, along with

24 its sister citics in southern California, along with members(
25 of the Northern California Power Agency, have f ailed to

(.
!
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1 recapture PGCE's license on what is called the Rock

2 Creek-Cresta, what we refer to as the Feather River project

( 3 for which they currently hold the license.

4 Were those license conditions to remain or attach
'

5 to another project we would be. blocked in our attempts to

8 obtain them -- to obtain that license unless FERC takes

7 action to void tha t license condition.

8 MR. WENNER: Counsel for the staff, I wonder if

9 you could address the question that I addressed to Mr.

10 Davidson*before about the effects of conditions that might

11 be imposed in PGCE if this proceeding were to ga tc its full,

12 fruition, a phrase that's been used today -- whether (a)

13 assuming that Stanislaus is built.

(
14 MR. GOLDBERGs If .itanislaus is built, whatever

15 conditions were decided by this Board to be appropriate

16 would be attached at the time of the issuance of the

17 construction permit, not before, not af ter, but at precisely

|
18 that time. They would not be affected before issuance of

| 19 the construction permit, but they would be affected

|

|
20 immediately upon the decision of this licensing board.

21 I would like to correct Mr. Davidson in his

22 suggestion that we would have to wait until the Board action

23 before there would be any effectiveness of the license Board

k 24 conditions. That 's not correct. They would be effective

25 upon determination by this Board as to what was appropriate.

( ..
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1 HR. HENNEHa Whether or not they accepted th e-

2 permit?

3 ER. G01DBERGa No, no. I mean assuming that the

4 CP was actually issued to the company and they accepted it.

5 If subsequently they abanden their intention to build and

6 operate th e . pla n t and officially withdrew from the project,

7 with approval of this Commission, those conditions would no

8. longer be effective. As long as there is an outstanding

9 construction parait, however, regardless of what PGEE's

10 intentions might be, thosa would be effective license

11 conditions.

12 If PGEE decided not to build Stanislaus and in

13 fact did not build Stanislaus, but we nevertheless had an

( 14 initial decision from this Board on anti-trust issues, then

15 there would be no direct legal effect that would attach to

18 those conditions because the conditions would not and could

17 not be effective until they were attached to a construction

18 permit.

19 So if some time subsequent to initial decision on

20 anti-trust issues, . but prict to actual issuance of the

21 construction permit, the company changed their mind and

22 withdrew, the net initial decision would have generated

23 licen.se conditions which could not attach to any license and

j ( 24 would not, in and of themselves, be enforceable by this

25 Commission.

N
I

|

|
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< ~ 1 Certainly the parties would, based on that, as has

2 been suggested by Mr. Horn, have an opportunity to seek an

3 enforcement action or an amendment to a license, but it is

4 an independent proceeding that would have to be initiated

5 before anything other than what is already attached to

6 Diablo Canyon would be effective with respect to PGEE.

7 MR. WENNEHz Diablo Canyon ,I gather, had no

8 conditions originally attached to it?

9 NR. GOLDBERG: Diablo Canyon is a 104(b) license,

10 which means it was grandfathered. There could be no

11 anti-trust review.

12 The only reason why we have anti-trust conditions

13 on Diablo Canyon is because of the agreement between FGEE

( 14 a nd the Department of Justice to have the Stanislaus

|

|
15 commaitments attached to Diablo Canyon in the event that

16 PGEE either withdrew its application f or a construction

17 permit for Stanislaus or one was not issued by around April

| 18 of '79, I believe, several years, two or three years aco.

19 By virtue of that agreement, and essentially the

20 company's willingness to have those commitments attached tc

21 Diablo Canyon, the staff did issue an amendment to the

22 Diablo Canyon construction permit attaching those

23 commitments verbatim as anti-trust license conditiens.

( 24 MB. HATT: There is a provision where, if a party

| 75 can establish changed conditions to show that subsequent to

1

.

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINIA AVE, S.W., WASHINGTON. D.C. 20024 (202) 554-2345

I



144

.

1 the issuance of a license, conditions changed which<

2 warranted a new anti-trust review, and, if so, prove

3 anti-trust license conditions, then such a proceeding could
(

.4 be held and I believe could be held even with respect to

5 Diablo.

6 MR. GOLDBERG: No, that's not correct.

7 The significant changes in connection with an OL

8 proceeding for grandfathered plants under section 103 of the

9 Act, and so they will review based on significant changes

to not available for Diablo Canyon.

11 HR. MATT: I thought it was based on the

12 attachment of the licenses.

13 Mr. Chairman, there were two other areas that you

(- 14 inquired on and one was settlement negotiations. I believe

15 in January of '77 there was a joint settlement discussion

16 amongst all the parties.- Anaheim / Riverside is interested in
i

17 pursuing this. He were subsequently told by PGEE that ther

18 vere not interested in pursuing settlement negotiations with

19 the cities. There has been no discussion since that point.

20 So the discussion PGCE has been having with NCPA, DEB and

| 21 the staff does not address our issues.

22 A second point you have requested is a report on

23 discovery. Anaheim / Riverside completed its response to

( 24 discovery request to PGEE a year and a half ago. We
i '

|

|
25 produced sono 120,000 documents. I am quite concerned.

k

l
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/ 1 This proceeding is dela yed and when you resume this

2 proceeding in 1984 or '85 we will be hit by brand new

3 discovery requests, because so much time has gone by.

4 I don't want to be put in that position. We

5 completed our discovery in time. In fact, we were urged by

9 PGEE to complete it quickly so they could use it in another

7 proceeding and now we are told, oh, let's let this

8 proceeding s ta y for a while. I don't want to be faced with

9 double discovery burdens because of PGEE's problems. I

10 don 't think that is at all equitable.

11 I think that addresses the concerns and the

12 questions of the Board and the positions that

13 A na heim/ Rive rside ta kes with respect to this motion.

14 CHAIRMAN HILLER: Are you through now?

15 HR. HATTs Yes.

16 CHAIRMAN HILLER: I misjudged you before, but you

17 have now concluded your argument? q

t 18 HR. MATT: Yes, I have.

19 CHAIRMAN HILLEks I think everyone has had an

20 opportunity initially. I don't want to overlook you.

21 HR. DAVIDSON: I was just going to say, if you

22 va n t , I didn 't give a negotiation resort.
.

23' CHAIRHA3 HILLERS Okay. Good. Let's have the

( 24 record complete.

25 HR. DAVIDSON: There have been negotiations going

i k
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r' 1 on, indeed have been negotiations on for ove a decade

2 between PGEE and NCPA over an interconnection agreement. I

3 do not think the parties are very far apart. However, that

4 does not solve -- the negotiations currently gcing en would

5 not solia major issues in this case.

6 CHAIRHAN HILLER: Why?

7 MR. DAVIDSON: As PGEE indicated to you this

8 morning, they regard certain issues as essentially

9 nonnegotiable. They will not commit themselves to wheel

to frew recaptured hydro. They will not give a preference-

11 entity any firm access to intertie transmission.

12 HR. WENNER: Repeat that.

13 MR. DAVIDSON: They will not give any preference

14 entity firm access to intertie transmission. I explained it

15 to you this morning.

16 To use their phrase, if access were " freely cpen",

17 the phrase used tnis morning, preference entities might get

18 all the preference power in the Northwest. The last

19 statement is an exaggeration. We are not seeking all the
1

20 intertie capacity PGEE has. We vould be satisfied with a

21 rather small percentage of PGCE's firm intertie capacity.

22 But in any event, the company's position in this

23 is not negotiable.

( 24 HR. WENNER: Will you explain one thing to me?

25 MR. DAVIDSON: I'll try.

f k
I
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1 ER. WENNERs With respect to this intertie and the

2 reference and its relationship to the preference --

3 preferred cities, these cities, for example, and preferred

4 entities -- is that preference such that at any point ther

5 come in and say where in this category of preferred

6 customers there is something up for grabs, we ge t it ahead

7 of you?'

8 MR. DAVIDSON: Yes, for a short answer.

9 MR. WENNER: They cannot resist that?

10 MR. ARMSTRONGs That's correct, assuming it would

11 be open transmission.

12 MR. DAVIDSONs We're talking about federal power,

13 Bonneville power. We're not talking about power of

( 14 nonfederal entities in the Northwest.

15 CHAIBMAN MIL 1ERt -The preference is federal.

16 MR. DAfIDSON When Bonneville was selling pcwer

17 to California, the preference entities come ahead of

i
18 nonpreference entities providing preference entities of the

19 position taken.
|

20 Now if you assume a situation where there is 100|

21 megawatts of preference power available to sell in

22 Califernia and 100 megawatts of tr nsmission capacity
(

23 enjoyed by PGCE, if, say, the preference entities had ten

( 24 megawatts of transmission capacity, they would get ten

25 percent of the total enercy for sale in California.

|
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' 1 ER. WENNER: They would get 100 percent or 100 of

2 those units, and if it came to leaving out the intertie

3 program they can grab everything?

4 NR. DAVIDSONs Yer, sir.

5 ER. HENNER: You can always beat PGCE on the sale

; 6 of it.

7 MR. DAVIDSON: On a straight sale, yes. If it's a

8 seasonal exchange, of course, we would have to be able to

9 satisfy Bonneville's conditions, but in a straight sale,

10 yes, we would come ahead of PGCE.

11 HR. FALLIN: If you are done, I could start

12 responding to some of the things --

13 HR. WENNER: I just wanted to get the situation

14 clear.

|
15 ,HR. FALLIN: It aight be easiest in going back

|

16 over some of the points I picked tha t one up.
.

17 HR. GOLDBERG: Excuse me. Before we get to

I 18 responses, perhaps I should give the staff status of

| 19 discovery report and then we could go into everyone's
| .

20 responses for what everyone else will say.

21 CHAIRMAN MILLERS I would just like to know the

!
22 staff position, if you can state it on the record on the two

23 so-called non-negotiable issues.

( 24 NR. FALLIN4 One of my responses is going to be to

is,25 talk to correct that, to refine what has been, in m3 '

(
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)

( 1 earlier characterized. |

2 HR. GOLDBERG With respect to PGEE's document

3 production, we have received from PGEE to date approximately(

4 725,000 pages of documents and of that 725,000 pages we have

5 reviewed 250,000 pages.

6 Beyond review, we have in detail indexed fully

7 1,300 documents. Now that's documents, not pages. Soma of

8 the documents are a couple of hundred pages longs others are
.

9 just one page long.

10 With respect to CID documents, as distinguished

11 from the so-called green-dotted production, we have received

12 425,000 additional pages and have reviewed all 425,000 pages

13 of those pages, and in detail indexed 800 documents of the
(

14 425,000 pages, for a total of 1,150,000 pages received from

15 PGEE, 675,000 pages reviewed, giving rise to a total of

16 2,100 documents completely indexed and digested.

17 Also, because of special procedures that were

18 agreed to by PGEE and the staff, these totals, as far as

19 green-dotted dccuments received, should be substantially

20 less than what the other parties are receiving. We made

21 special efforts to make an initial cut when we went through
f

22 PGEE's files to reduce the number of documents that would

23 actually have to be copied and produced to us. ,

| <

l 24 So in effect we made our first cut in the file'

25 system itself and these totals represent the result of that

(_
f
!

|
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( 1 first cut. The other parties chose to take all the

2 documents which were green-dotted in the files and their

3 best estimate is that we are receiving about one-third of
,

4 what the other parties are entitled to.

5 CHAIBRAN HILLERS I recall you did scue screening

6 initially which cut down the number of docuser.ts that the

7 staff actually thought needed to be reduced.

8 MR. GOLDBERG: That's correct.

9 CHAIRMAN HILLER: Anything further?

10 MR. GOLDBERCs That's the substance of our report

11 on the status of discovery. I do have responses to a number

12 o f items that have been mentioned, which I will follow after

13 PGEE has had the opportunity to respond.

14 CHAIRMAN HILLERS Let me inquire of counsel, would

15 you prefer to try to finish all subject tonight -- this
,

,

16 afternoon? Or would you prefer to come back tomorros

17 morning?

18 MR. FALLIN: The further we can get the better, I

19 think . That 's not a complete answer to your question.

| 20 CHAIRMAN HILLEB: No, but we're amenable. The

21 Board can go late.

22 MB. HORN If the Chairman is inclined to attempt

23 to consider all items on the agenda this evening , I would be

( 24 delighted to stay here until midnight if we have tc.

25 CH7IBMAN MILLER: Well, not,until midniqht. We're

!
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' 1 not that interested.

2 (Laughter.)

3 HR. WENNERs You prefer to get out of town?

4 HR. HORN It's not that so much as pleading

5 matters on the agenda.

6 CHAIRMAN MILLES: Well, we could run, say, another

7 hour, or we could recess in an hour and ten minutas, if we

8 were going to come back in the morning. So we are just

9 really saying we are inquiring generally how much more do

to you wish to say on this? There are some matters we haven't

11 touched upon. It well may be that they are ancillary to the

12 main matter anyhow.

13 . If you wish to try to finish in about an hour,

14 fine. We would be happy to do it. If, on the other hand,

15 there are matters that you wish to think about and sleep on,

16 and documents that you might present tomorrow, we are going

17 to come back tomorrow morning anyhow, We will recess within

18 the next hour or at any time convenient, so you chose. We

.

19 are at your disposal for another hour.

20 NR. FALLINa I think since we could complete the

21 round of responding to what has been presented upon the'

22 joint notion we can move perhaps just to the discovery

23 summary also today, leaving the other issues for tomorrow.

k 24 Obviously, I want to respond, sc I as pushing for'

25 a little -ore time. I would rather do that now, but I

(
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- 1 think, although we may have heard some consents to the

2 contrary, the Board would seem to have the authority to

3 adjourn when it wishes to.
<

4 CHAIRNAN HILLER: Well, we appreciate your

5 deference.

8 (Laughter.) *

7 CHAIRMAN HILLE!:s We do wish to accommodate

8 counsel. We do realize that most of you are from out of

9 town.

10 (Board conferring.)

11 CHAIRMAN HILLER: The Board tends to feel that if

12 we could accomplish all matters, which is to say bcth the

13 responses, whatever may be engendered thereby, and sone of

\ 14 these motions that have incact -- if we can't do it within

15 an hour, by 5:00, then we would prefer to recess shortly or

18 confortably. If we are going to come back anyhow, we would

17 rather do it that way than trying to push. So that's about

18 the way it is, I guess.

19 Why don't you take five minutes and discuss it

20 among yourselves? You probably know a lot better than the

21 Board does how much time it will take, whether you have

22 other things to present or not.

23 ER. FALLIN Your Honor, part of the reason I

( 24 raised the point is that I have to be -- although Mr.

25 Armstrong and Mr. Meiss are going to be here, I have te be

|
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/ 1 elsewhere in the city tomorrow, not that my words are all i

l
'2 that essential or important, but there are some of these

3 things that, were it to wait until tomorrow morning, I might
,

4 forget to come back on. But we'll think about it.

5 (A brief recess was taken.)'

8 CHAIRHAN HILLER : Well, have you ladies and

7 gentlemen had a chance to confer among yourselves?

8 HR. FALLIN: I think we would like to try to put

9 it to bed, if we can, and I would try to not take more than

10 fifteen or twenty minutes, or fifteen minutes to respond to

11 some of the points that were raised.

12 I am trying to recall some of these issues that

13 were pointed out. A quick one for the southern cities, they

k 14 raised I'll call it a third element of contention on the

15 commitments, the provision relative to an option in PGCE to

18 match offers coming in from out of the area. Of all of the

17 points, this is -- I think it's characterized as the least,

18 in any practical significance, and the one that was most

19 likely not to have had a major problem simply because of the

20 way the provision operates.

21 There are no restrictions on how many times a
!

! 22 party goes from one to another, and if you have ever sold

23 anything, you know, it's a situation where if you chose to

( 24 go the route in question, if you go first outside or if you

25 come to PGCE -- go outside, get an offer, come to FGEE, PGEE

(
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r 1 matches it, the condition places no restriction on your

2 ability to go back again to the other person and ask his can

3 you come back again and come higher and come back again and ;
,

i
4 come back again. That's one way of working it.

5 If you go the other way, the way the previsien is

6 written, if you go to PGCE first and get an offer and you go

7 to the outside party and get a higher one, the condition has

8 been satisfied. My feeling about that provision has always

9 been that it was -- if you were inclined to try -- certainly

10 if you were inclined to make an economic arrangement, it was

11 not any significant impediment. In fact, it almost acted as

12 a floor in terms of a market when you were coming back to

13 someone in the area.

l 14 I would also point out this someone in the area

15 includes NCP A and the other entities within that northern

18 California service area. So those entities would have

17 whatever option right there is involved in that.

18 HR. WENNER: When you say high or low, I'm not

19 clear. Do you make your prices higher?

20 MR. FALLIN4 The option says that if an area

21 entity, which would be PGEE and CPA, one of the individual

22 northern California cities, will take that anount at the

23 same price as someone outside, it will stay inside. That's

f 24 all it says. It does not say anything about how many times

25 you go back and forth between participants asking what will

k.
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.

1 happen.
7

2 BR. WENNEB4 Does this also include if you could

*3 use the power yourself?
{

4 MR. FALLINa I'm not sure that I follow that.

5 Yes, yes,.that's right. It's not a mechanism

6 where we could match it and then go and market it outside

7 somewhere ourselves.

8 With respect to what I said earlier in terms of

9 negotiations, the Chairman asked us, without going into

10 details, to characterize the status of those negotiations so

11 as to give a flavor of what the prospects were. I have not

12 said and will not say that anything is non-negotiable.

13 I pointed out the practical problems inherent

( 14 specifically in the hydro-electric recapturing case, which

15 raises such significant rate possibilities in crder to point

16 out just how problematical negotiations on that particular

17 element are. I have not excluded that, but it is a factor

18 in it. And the same is true of the intertie.

19 There are variations of the way the intertie can

20 be dealt with, and that is not excluding the possibilities

21 in negotiations with respect to it. I would say in the

22 context of what we have in front of us now, both of those

23 events must change in terms of a plant that will not be

f 24 operational until the late 1990s. Whatever else may be

25 true, we know that the power supply situation as it exists

k
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/ 1 *oday will not exist then, and certainly th.i situation that.

2 existed ten, twenty years ago when many of these documents

3 were created will not exist.

4 In terms of_the hydro-electric situation, that

5 issue is ene that has been raised before the FERC. I'm

6 sorry that over the years PGE', has done such ' unseemly things
.

7 as make motions for summary judgment and pointed out there

8 other proceedings, but I think there are practical elements

9 in the whole situation which should be considered in making

10 a decision on wha t, after all --

11 MR. WENNER: You don't have.to apologize for

12 making a motion f or summary judgment.

; 13 NR. FALLIN: Going back to a major concern that

14 was expressed by DWR and then repeated by the other parties,'

15 tha t is tha t PGEE -- the uncertainty involved in the Energy

16 Commission decision is not a real uncertainty. That is,

17 PGEE has not told us for sure what will happen if those

18 state acts are upheld.
|

19 That I can clear up right now. Our position is if

|
20 these acts are upheld Stanislaus will not be built.

21 CHAIRMAN HILLER: What if the reverse is true?

22 MR. FALLIN: If the position we have taken, and

!

| 23 this is part of why the affidavit is constructed this way.

( 24 The testimony given by Mr. Shackelford with respect to the

25 prA-emption litigation did state that were those Acts to be

k -- '

ALDERSON REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASrflNGTON, D.C. 20024 (202) 554-2345

- . . . . . - . . , . . - ., - - - . - ~ - - , , , . _ - . . -.. --. .-.-,. . . - . - - - . . . . - . . ..



_.

157

1 taken out of the way, we would proceed. That wasf

2 incorporated and was included.

3 CHAIRNAN HILLER: Is that still true today?
(

4 HR. FALLINa So f ar as I know, and so far as the

5 position we are willing to take today, that is the case.

6 CHAIRHAN MILLER: The answer is yes?

7 ER. FALLIN: Yes.

8 I should say too, in teras of that affidavit, it

9 was part of our agreement and understanding that because of -

10 the way it was constructed that DWR could and would be

11 incorporating parts of that prior testimony in terms of

12 their response to our action. That's why it was presented

13 that way.

14 HR. WENNER: What way? I don't follow you.

15 ER. FALLIN: That's why this affidavit was

16 prepared to explicitly refer to that earlier testimony, so

17 they could accomplish the purpose in getting those things

18 into evidence.

19 MR. WENNER: This matter is settled, then, in

20 answer to the Chairman 's question. You have answered if the

21 California law says and is upheld that you cannot build it.'

22 Tou won't build it.

23 If the California no longer is declared

( 24 unconstitutional and you can build it, you intend to build

25 it. And that's your regresentation?

\

ALDERSON REPORT 1No CoMPA14Y,INC,

400 VIRGINIA AVE, S.W. WASHINGTON, D.C. 20024 (202) 554-2345

_. , _ . _ _ _ _ - _ . _ . . _ . _ _ _ . _ _ _ _



158

- |

'

1 HR. FALLINs That's correct.

2 The changes are the same changes that have acved

3 the project forward today. If our planning parameters7

4 change and it moves farther out, it will do so. And that's

5 the context in which we come here today.

6 HR. WENNER: By farther out you mean to 19997

7 HR. FALLTN Yes, that's correct. Past that.

8 HR. ARHSTRONGs What he meant is that if future
;

9 planning decisions require a further deferral, then that

10 sight occur --

11 CH AIRH AN HILLER : Or if they require acceleration

12 that might occur also. They night make studies from time to
,

13 tine and adjust the predictions.

14 HR. FALLIN: The position on which we are asking

15 for consideration on our motion here today is one where we

16 have no present indica tion of the need for that facility

17 before an operational date of 1997, and we are specifically

18 accepting whatever delay problems might arise from our

19 seasured back date of requiring a construction permit by

20 1987 -- 1989, excuse me.

21 HR. WENNER: It would be a construction permit by

22 19897
1

23 HR. FALLINs Again, that allows for eight years to

( 24 construct the plant from point of issuance to the final.

l
25 In th e te stimony referred to earlier, in the

,

,

ki

|

|

|
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/ 1 deposition testimony I believe it was a six-year estimate.

2 We have given eight years to move in that figure.

3 Reference was made -- those are the only dates of
7

4 significance that I an aware of.

5 I think that 's -- as I go back th ro ugh the list,

6 I'm trying to recall some of the other issues that have been

7 raised with respect to the time of the plant and perhags -

8 uncertainties involved in it. I think there have been

9 questions asked about how this comes about. I think I tried

10 to answer them initially. It's the combination of the

11 specific prdblem of the Energy Commission situation being

12 one in which, if those Acts are upheld, the project will not

13 go forward, coupled with an ever-increasing financial

\ 14 problem that the company f aces, coupled with a planning

15 horizon that has moved the plant well out into the future,

16 so that the completion of this review is no longer in any

17 sense in the critical path for that planned project, so far

18 as we are concerned. And that is the basis on which this

19 proposal is made.

20 Again, I think it is important to stress that

21 there is no proposal that anybody be barred f rca -- I'll put

22 it another way. The proposal is simply that the case be

23 preserved until a point that is not unlimited, that is

( 24 definable. As soon as that decision is made, if the direct

25 requires it, we must come back immediately, advise the Board

'.\
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1 of precisely what our scheduling and timing requirements'

2 are, and resume the process.

3 I'm not sure whether the Board wishes to h?ar more
,.

4 on the issue of the document discovery and production issue

5 that's been displayed in the letters. Specifically, the

8 situation was one where we lef t and I think legitimately so,

7 looking at the documents, the last status conference with

8 the clear understanding that the Intervenors were goice to

9 do their best to shave, tria and modify their request as

10 they reached the lower priority areas in document

11 production.

12

13
'

14

15
(

16

17

18

19

20
-

21

22 *

23

( 24

25

's
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/ 1 Part of that proposal was the notion that we would i

I

2 identify as we avait instructions before going on. There

3 were significant problems displayed between the Intervenors

4 as to what kind of prioritics might be appropriate for one

5 or the other, and that was the essence of the letter that

6 Nr. Eciss delivered to all of the Intervenors asking fCr

7 them to give us the signals as to which step was to be done

8 next.

9 In trying to recall, I think it was in the

10 sid-f all, I talked with him and learned that we had not yet

11 had a reply. And the question came up --

12 CHAIBMAN MILLER: Let me cut this short. We're

13 not happy with the state of the record. We think that

( - 14 everybody could have been v. little bit more precise and the

15 Board certainly expected all of the parties to advise the

16 Board if for any reason there was a significant suspension

f 17 of the production of documents.

18 how there was. We're not going to try to hang

19 anybody and say who stuck John or the rest of it. We are'

20 not pleased with the way it came about, but we understand

21 human nature. You are lawyers and these matters do occur.

| 22 Ve trust it will not occur in the future if the future holds
23 discovery or production of documents or matters of that-

( 24 kind, and we would tell every counsel and every lawyer here

25 and now there is a not-insubstantial interruption of what

(

|
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/ '1 the Board understands to be an ongoing plan when we relieved

2 you of the necassity of every thirty days giving us a status
6

3 report on production of documents.7

4 We certainly would have expected to hear long

5 before Hay or April or whatnot in 1981 that there had been a

6 suspension of the production of them for any reason and that

7 what was ongoing was in the pipeline. I think we need say

8 no more about it because we expect that it will not occur in
.

9 the f uture, and it doesn't advance us any to try to assign
i

10 blame, because that really isn ' t our f unction. We are not

11 pleased with it.

12 We're telling all of ycu of the situation where

13 the Board had assumed.you were producing the documents that

( 14 were somewhere near the rate estimated. We had confidence

15 tha t if it were not so you would tell us. It was not so,

18 and you didn't tell us, but we are villing to drop that

17 matter there.

18 Proceed.

19 ER. FALLIN: The basic proposition is that given

20 the f acts of the situation and those are facts whose changes

21 and whose message is not something that's been manipulated

22 or is manipulatable by any of us. We think this a measured,

23 sensible step to take. I do not think it makes sense to be

i

24 incurring expenses that approach and perhaps exceed a

! 25 million dollars a year pursing a proposition that is

(
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.

/' 1 problemmatical until the Energy Commission litigation is 1

2 7esolved. ;

3 And at best, we will -- the determinations that

4 will have to be made will have to be played 2It against

5 conditions that will exist more than a decade in the future,

6 given the number of financial, engineering, litigation steps

7 that we can now see in process and know must be accomplished

8 before that end.

9 That 's really the only intention involved in

to requesting this step. I think the Commission has authority

11 to do what is sensible with respect to the scheduling and

12 discovery in this case.

13 CHAIBMAN HILLEHs Staff?

14 MR. GOLDBERG: I would like to briefly address a

15 number of issue that have been raised.

16 First of all, with respect to DWR's argument that

17 the Board does not have authority to suspend discovery in

18 this case, I think DWR is entirely wrong on that matter.

19 First of all, it is important to understand that we are not

20 talking about a dismissal of this proceeding, whether it is

21 with or without prejudice. We are taiking about a

f 22 procedural ruling by the Board on a discovery schedule, and'

23 we are asking for a temporary suspension of that discovery

( 24 schedule for now, only until we get a further report from

25 PGCE on its intents after there is a ruling on the Federal

(

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINTA AVE., S.W WASHINGTON, D.C. 20024 (202) 554-2345

. .-_ _ . . _ - . - . -- , . -. _ _ _ . - - _ -



I

|

164

I

f I court litigation.

2 Second 2.718 of the Commission's rules of practice

3 clearly gives the Board the authority to make the type of

4 procedural ruldng that is requested here. The "no undue

5 delay" admonition which was mentioned by Mr. Horn.is not no

6 undue delay in Intervenors ' or any parties ' piling up as

| 7 many documents as they can get.

8 The "no undue delay" language of 2.718 refers to

9 not relying unduly the issuance of any construction permit

10 or operating license. There is no good reason to have a
,

11 pile of documents if there is not going to be a hearing,
%

12 which follow from that, which will give rise to license

13 conditions which will attach to a construction permit for a

14 real nuclear power plant.

15 A lot has been said about the enormous amount of

18 time, money and effort which has already been spent on this

17 case and the staff certainly agrees that all parties have

18 borne substantial expenses and manpower drains, but that is

19 not reason to continue those substantial expenditures and

20 substantial allocation of resources when it is now clear

21 that the future of the plant is extremely uncertain.

22 The only thing that is cle.ar now is that the plant

23 is not needed until at least 1997. That means that we can

I
|

24 defer discovery while we, from the staff's point of view,
i

| 25 address more immediate responsibilities which we must

1

k_
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/ 1 address with the resources that we have.

2 Mr. Wenner asked did the staff address the two

3 issues which were sentioned and the commitments which might

4 he an obstacle to settlement. namely the no wheeling from

5 recaptured hydro provision and the limitation on wheeling

6 over the intertie.

7 We, the staf f, recognize and have described in our

8 submission to the Board on the inadequacies of the

9 commitments the potential anti-trust problems with such

10 license conditions. We have been preparing to address

11 those, if and when there is a hearing. They have been the

12 subject of negotiation between tne staff and PGCE, as well

13 as earlier in the proceeding among all parties.

(
14 And without characterizing positions of the

15 parties taken during settlement negotiations, I would just

16 say.that the statements made today by PGCE may not, in our

17 opinion, preclude the potential settlement of this case. We

18 have made every effort and as long as there is a proceedingj

19 we will continue to make every effort to settle the case.

20 What was said today does not present an $nsoluble

21 probles as far as the staff is concerned. We have always

| 22 taken the view tha: we will look at a settlement package as

23 a whole. There are lots and lots of particular anti-trust

k 24 issues. We have varicris positions on each one of those

25 issues. It is going to be give on some and take on others.

(
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/ 1 We would evaluate any settlement proposal as a whole, and

2 don't view the statements today by PGCE as an insurmountable

3 obstacle to settlement.

4 Once again, I would refer all the parties to the

5 Appeal Board's decision in the Perkins case, which I think

6 is instructive for the purpose of recognizing what this
|
I

7 Appeal Board has itself recognized in connection with the

8 situat4on that the staff finds itself in today. And, once

9 again, I would like to quote now from page nine of that

10 decision.

11 CH AIRMAN MILLERS What was the citation on that?

12 MR. GOLDBERGs It's a March 20, 1981, memorandum

13 by the Appeals Board, und it is to date unpublished.

(_- 14 CHAIBMAN HILLER: Does it have an ALAB number,

15 civil opinion number, any number?

16 MR. GOLDBERG It does not. I will make it
.

17 available to all the parties tomorrow and send a copy to the

,
18 Board.

I
19 It states on page nine, "We perforce vill have to

20 concentrate our attention on those proceedings which involve

21 reactors which are either 13 existence or proposed to be

22 built on a definite schedule. Appeals in proceedings and

23 construction permit applications for reactors which have

( 24 been indefinitely deferred and may well never be built at

25 all will have to take a back seat."

(

!
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1 CHAIRHAN HILLERa Does that include the sources'

|
2 they are talking about?

3 NB. GOLDBERGa As I said earlier, they were
g

4 talking about the resources of the Commission and the

5 Commission 's employees and the Commission's adjudica tory

6 panels.

7 CHAIBHAN HILLER: They vero talking also of the

8 Appeal Board resources.

9 HR. COLDBERC Yes. Specifically, the issue

to concerned whether or not the Appeal Board would hear an

11 appeal in connection with the construction permit proceeding

12 which the applicant did not, before this Commission or

.

anywhere else, state its intention of withdrawing. But13

14 because the Appeal Board had learned f rom the Wall Street

15 Journal that the applicant was considering abandoning

16 another nuclear plant, a different nuclear plant --

17 CHAIRHAN HILLER: Is this Duke Power?

18 HR. GOLDBERGa Yes. The Appeal Board thought that

19 that may have some significance with respect to their

20 intentions on Perkins.

21 CHAIRMAN HILLER: Was it Cherokee?

22 HR. GOLDBERGa I believe it was.

23 CHAIHEAN HILLEBs How you realize this is an

24 anti-trust case where the Appeal Board does not sua sponte

25 review. In fact, they review reluctantly and on y when
.

|
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1 pressed by parties on a series of appealable errors. And

2 there is somewhat distinguishable in our practice on the

3 Commission and Appeal Board from constructions and OL(
4 matters.

5 MR. GOLDBERGa Well, I understand that about the

6 sua sponte review, but otherwise I think the rules of

7 practice are equally applicable to . anti-trust proceedings as

8 well as health, safety and environmental proceedings.

9 CHAIRMAN HILLER: Are you sure of that now?

10 HR. GOLDBERGs Yes, I believe so.

11 CHAIB!AN HILLER: Batters of pleading, for

12 example, are significantly different, I believe, in

13 anti-trust than they are in practice of the other type of

14 proceedings, as the staff has pointed out from time to time.

15 In other words, there are significant

18 differences. And anti-trust is not the favored child, I

17 suppose, of the Commission. It doesn't really seek out that

| 18 kind of jurisdiction. They are not reaching out for it.
l

| 19 The Appeal Board has long since announced they are not going

i
20 to give sua sponte reviews, so it's on a litt.e bit

1

21 different track, wouldn't you say, Hr. Goldberg?-

22 3R. COLDBERGs I would say that indicates neither

23 the Commission nor the Appeal Board will prefer te have the

24 staff resouces devoted to an anti-trust case involving a

25 plant which may never be built rather than addressing the

..
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1 immediate CP and OL applica tions that are before us in'

2 ajudicatory proceedings which the staff's legal resources

3 are needed for immediately.
f
\

4 CHAIRNAM NILLER: What other anti-trust cases is

5 the staff having to devote their meager resources to which

6 would take priority over this one?

7 MR. GOLDBERG: Which would take a priority to this

8 one?

9 CHAIRBAN MILLER: Over this one. What anti-trust

10 proceedings should be the subject of a higher priority of

11 the staff's use of ress.urces that this anti-trust

12 proceeding? Are you saying all anti-trust proceedings are

13 stepchildren? I'm not quite following you.

14 MR. GOLDBERG I don't think there is one which is

15 a higher priority. I don 't think because of variant

16 circumstances there are any that have a high priority at

17 this point. Most of the major cases have been substantially

18 completely settled and this is the most significant one

19 remaining where there is not a major or complete settituent.

20

21

j 22

23

24
|

25

(

l

I
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1 HR. FALLIN: Mr. Chairman, we didn't give a'

2 summary of the discovery pages.

3 CHAIRMAN HILLER: Are you through , Hr. Goldberg?f
t

4 HR. GOLDBERG: Yes.

5 HR. HENN ER: Excuse me, Hr. Fallin.

6 HR. FALLIN: No, I intecrupted.
|

i
'

7 HR. WENNERs I have a question. Well, if you have

8 just a temporary interruption I'll wait.

9 CHAIRMAN HILLER: Mr. Fallin never has a temporary

'
10 interruption. Answer the question.

11 ( La ug h te r . )

12 HR. FALLIN: I.think I almost made my 15 minutes.

13 CHAIRMAN HILLER: You came very close, you had 21,
l'

14 I wrote it down.

15 ( La ughter . )

18 HR. WENNER: Mr. Goldberg, from your vantagepoint

17 of having participated in some negotiations of this

l

|
18 proceeding, what's your reaction to the answer that was made

,

19 to your argument about settlement? Your argument this

| 20 morning was if we wait and wait and we suspend everything,

21 there will be lots of waiting done and they'll have lots of

22 time to negotiate, and this would encourage a settlement.

23 The answer that was given to that was if we defer

(. 24 all proceedings and suspend all proceedings there will be no

'

25 pressure on anybody to settle. Therefore, it will never get

t

|
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j

1 settled.e

2 MR. GOLDBERG I don't agree with that. We've

3 heard a number of times today the phrase " business

4 negotiations", those negotiations that are taking place with

5 DW3 between DWR and PGEE, and those that.have over the years

a taken place within NCPA are not specifically associated with

7 particular pieces of litigation. They are negotiations with

8 respect to interconnection agreements and bulk power supply

9 agreements.

10 And those, by necessity, will have to continue

11 whether or not this proceeding is here. As a matter of

12 fact, as I understand it, there were actually some explicit

13 conditions on some of those negotiations that they were not

14 directly tied to any litigation and would not, even if ther

15 reach agreement, necessarily dispose of the litigation.

16 So I think that whether we have a suspension of

17 discovery or not, there will -- and there is incentive for

18 further business negotiations among the parties and

19 California.

20 NR. WENNERa I think my question was a little

21 different from the one you answered. I'm just asking about

i

| 22 the pressure to settle as against lots of time to settle.

23 Which do you think, will be more likely to lead to a

( 24 settlement? That is, as you get to the courthouse and get

25 to triel, there's a certain incentive or pressure to

A

i
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"

1 settle. Is that an answer to your argument that if va give

2 them until 1980, something or other, settlements somehcv

3 arise? And given time, the evolutionary process is such(
4 that ther*11 be settled?

5 NR. G01DBERGs The normal pressure to settle --

6 vell, I think it cuts both ways. Oftentines, there !s s

7 great incentive to settle just before or even at the

8 beginning of the trial when you have thoroughly prepared the

9 case and you might be somewhat uneasy about the outcome.

10 On the other hand, I know of a natural reluctance

i

11 t-o settle in other circumstances where you feel you have

12 fully prepared your case and you feel confident that you're

13 going to win. But those considerations are really, 1 think,
,_

( 14 somewhat different in this proceeding because we may not

15 have a hearing. I don't know what incentive there is on the

16 part of PGEE to settle this case, when they may never ever

17 have to settle this case.

18 If, in fact, they don't proceed with their

19 construction of Stanislaus, there vill be absolutely no

20 incentive on their part to settle. And of the issues that

21 have been raised here when you're talking about disposing of

22 this piece of litigation as part of that incentive.

23 If, on the other hand, there is going to be a

( 24 Stanislaus, we know now that the earliest we can expect its

25 operation is 1997, and I think we have seen that over the
.

4,
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1 years there have been changes. There are settlement

2 negotiations going on in a business context. A lot of what

3 is required for the proceeding now may be far different when

4 ve have to proceed with discovery in this case to be on

5 schedule with their intention for Stanislaus.

6 And I think it is a possibility that a good deal

7 of the discovery which we believe is now necessary will not

8 be necessary.

9 CHAIBHAN HILLER: Why do you say that, Er.

10 Goldberg? You've said it several times. The staff

~ 11 originall) was alleving what came perilously close to a
.

12 charge of monopolization under Section 2 in this case. Now,

13 that didn't start yesterday and didn't presumably end

14 tomorrow if it were true. Now why, all of a sudden, do we

15 have a monopolization allegation with a lot of
i

| 16 ra mifica tion s? Suddenly, everything is going to be

i
| 17 different.
1
'

18 ER. COLDBERGs Right now that's correct. There is

19 a monopolization charge against the company and that

| 20 requires looking-at whether or not there's been a willful
!

! 21 acquisition or maintenance of monopoly power. That

22 necessarily requires extensive discovery into the history of

23 the company; how it got to where it is in the marketplace
.

( 24 today.!

|
25 CHAIRMAN MILLER: In the present and the future

j

i
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1 and other plants, nuclear or not, it's an ongoing creature,

2 isn 't it, if there is truly monopolization underway being
~

3 practiced?

4 5B. GOLDBERG That's right. But what I'm

5 suggesting is that if between now and 1989 when they're

6 going to get their construction permit at the earliest,

7 there are settlements among some of the parties which

8 substantially narrow the issues, the antitrust problems

9 which remain.

10 It may be that monopolization is not one of the

11 issues that remain.
'

12 CHAIRHAN HILLER: Do you really believe that,

13 having given us the studies -- and you made some excellent

(- 14 studies her e of the monopolization aspects, the staff is

15 certainly interested in, if not convinced of --and now

IS because there's a different point of view cnd the limited

17 resources and so forth, are you seriously telling us that
i

l 18 that monopolization if it took place was just something tha t

19 might have passed? It's not going to change in the next

20 five years? It 's going to be different? This is a great

21 leap forward in logic on the part of the staff, Mr. Goldberg.

22 It does puzzle me a bit. I'm talking about

23 monopolization, which is a serious, heavy allegation with

(. 24 many, many ramifications for a large private utility in

25 place in the state of California, and the staff has worked

s

!
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I 1 very hard on this case, as have the others. And I didn 't
'

2 recall until we came into this recent aspect of whether the

3 staff has got resources and they should put them to work on

4 the CP rather than on some little antitrust kind of case.

5 I didn't have the feeling and belief that the

8 staff is taking the view that this was just a trivial
;

7 matter. I felt when the allegations were made and that when

8 discovery went away, I thought when the staff when to the

9 considerable expense, time and effort that I know the staff

10 did , as well a s all other counsel, that you were taking a
,

11 serious anti-competitive view of a monopolization case, and

12 that isn 't just a light charge or " boys will be boys."

13 Now, have you changed your view?

k~
14 HR. GOLDBERG: No, we have not changed our view.

15 We have always viewed the monopolization charge as well as

16 the other anti-competitive allegations against PGCE

'

17 extremely seriously, and we have not changed our position on

18 the merits of those antitrust issues today.

19 CHAIRHAN HILLER: And you think something great ;

20 and strange and a waving of the vand by the tooth-fairy is-

21 going to change this whole situation you've been describing

22 to us now, froa 1981 up to whenever fou want to project the

23 gessibility of construction application? And if so, what do

(
(_ 24 you base that on?

25 HR. GOLDBERG I don't know what's going to happen.

\
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I 1 CHA79HAN HILLERS You're just speculating about

2 what might; you've got an ongoing monopolization case that

3 you would adduce proof on?

4 HR. GOLDBERGa We are suggesting that all the

5 fruits of discovery be preserved.

6 CHAIRMAN HILLERS I know what you're suggesting
f

7 about the f ruits of discovery. I also know if you do

8 nothing for two, three , f our or five years in the posture

9 this case is in, you're talking about a new lawsuit, if

10 there 'd be a new lawsuit in ' 89 or' 90 or what. We might as

11 well face the facts of life. Let's not disabuse ourselves

12 of the idea that by calling something a temporary suspension

13 and putting in so many obstacles that have to be leaped over

( 14 that we aren't really changing the essential nature of this

15 proceeding.

16 Maybe that's justified; that's why I'm trying to

17 get some hard facts, some hard evidence and some hard

18 reasoning. But I don't think that I want fairy tales, and I

| 19 think I'm stanting to get fairy tales.
:

20 HR. GOLDBERGs Well, the act reads in terms of the

21 Commission making a finding as to whether or not the

22 issuance of the license would create or maintain the

23 situation.

( 24 CHAIRHAN HILLER: The activities under the

25 licenses activitien would create or maintain, and you've act

.
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' 1 to maintain a situation that started some years ago that's

2 ongoing. You told me of it till yesterday and I don't know

3 what you're projecting for the future, but don't you think

4 that maintenance is an element that should be looked at?

5 Unless you're prepared to say we should just stop this

6 proceeding; it isn't justified?

7 MR. GOLDBERG: Absolutely, bbt now we don't even

8 know when we 're talking about issuing th3 license.

9 CHAIRMAN HILLER: Well, what do we know about

10 monopolization? Let's look at the monopolization you have

11 charged. Let's not project other illusory goals, what some

12 president says oc whatever the motives are. Let's look at

13 the monopolization the staff has alleged. Was that based on

' 14 something the staff felt was substantial? I don't think you

15 should prejudge; I think you should always maintain a

16 certain independence, but nevertheless, I was finding the

17 staff's presentation through the last three years -- you

18 were alleging entities in some documents at leas't which had

19 a significant r,ubstantial bearing on an allegation of

20 ongoing, past, preceding and future projected

21 monopolization. Is that unfair?

22 MR. GOLDBERGa Well, let me correct you a little

23 bit.

( 24 CHAIBHAN HILLEB Go ahead.

25 HR. GOLDBERG: 'de have not made the allegation of

',
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l
1

/ 1 monopolization. .The position of the staff was that we have )

2 petitions to intervene by other parties, and their position

3 in those petitions was that if the allegations are true,

4 there's a serious antitrust problem which warrants an

5 antitrust proceeding.

6 There's valid intervention on the basis of the

7 petition and the Commission ought to hold a hearing to

8 examine the allegations to see whether or not they're true;

9 and if true, what are appropriate license conditions.

10 As we proceeded through discovery, we began

11 analyzing the evidence and we did report to the Board that

12 ve were finding evidence which substantiated most if not all

i3 of the charges that have been made.

14 CHAIRMAN HILLER: I remember you telling us that.

15 HR. GOLDBERG Yes.

16 CHAIRMAN HILLERS I believed you.

17 (Laughter.)

18 HR. GOLDBERG: Well, you should have.

19 CHAIRHAN HILLER: Now, are you taking it away from

20 me?

21 HR. GOLDBERG: I'm not taking it away.

22 CHAIRHAN HILLER: Go ahead.

23 HR. GOLDBERGa We are perhaps by various

( 24 estimates, a third, a half, maybe three-quarters, depending

25 or, the individual parties and their estimates, thrCugh
!

(
i

|

|

|
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'' I discovery. We have, on a continuing basis evaluated each

2 one of the issues in the proceeding and. what our position is

3 going to be on those issues. We would continue to do so if

4 this proceeding continued.

5 But it just seems to me that it's a tremendous

6 potential vaste of time, money and effort to proceed now

| 7 when there is absolutely no reason to proceed now. When

8 under the best estimate of the company, it's 1989 at the

- ,9 earliest that they need a construction permit, and by

10 suspending discovery temporarily we are losing nothing and

11 possibly saving a further additional vaste of time, money

12 and effort which we cannot afford at this time.

13 CHAIRMAN HILLER: You 're talking about the staff 's

(- 14 time and effort? There are some segments of* the state of

15 California say they'll put forth the effort, spend the money

16 and do it, so it isn't a case where you've got intervenors

17 who don't have the competence and money to proceed.

18 Secondly, you state very eloquently that there is

19 no possibility, and yet, when I read these affidavits I see

'e] people testifying with the gloss one way when they're into a

21 lawsuit, and this is understandable on the part of

1 22 witnesses. I don't im pugn their hor.esty. But nonetheless,
|
I

|
23 the statements are a little more qualified now when there's

( 24 a serious substantial delay sought than they were when the

25 court was being asked to rule upon the unconstitutional
I

i
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* |

|
1 aspects. j

|2 Now, this is human nature. But what I'm saying is

3 why is the staff suddenly saying my goodness, there's no

4 possibility? Did you take depositions? Did you probe in

5 depth, trying to find out what the differences were and the

8 nuances of those three sworn statements of the one witness?

7 Have you done any of that?

8 MR. GOLDBERG We have an affidavit of the

9 president of the company.

10 CHAIRMAN MILLER: I read that affidavit. What he

what he said was these things are11 said was generally --

12 generally true, and unless things change, it will be true in

13 the future. If that's what this staff is basing on to give

14 se this eloquent statement that there's no possibility, then

15 I suggest you might want to re-examine the factual basis for

| 18 it. If you're content to rest on it, okay.

17 MR. GOLDBERGa I would suggest that the affidavit

| 18 is quite specific on the dates of 1989 -- .

19 CHAIRMAN MILLERS It glibly sets the date. Ihose

20 are conclusory matters. You know the difference between a

21 conclusion and a f actual da ta base. Step by step, it

22 verified subject to cross examination even, and then you
!
'

23 know what you have. I am merely asking the staff, have they

( 24 just simply taken that affidavit which I read, too, and is

l 25 that the extent on the basis of which the staff says there
!

|

|
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1 is no possibility to act and so forth?

2 MR. GOLDBERGs That affidavit, along with their
.

( 3 inability to see whether there is a need to address these

4 pressing issues at this time - .

5 CHA!RMAN HILLERa Isn 't the staff interested in

6 whether or not there was monopolization, as charged and

7 partially supported by massive discovery? Isn't the staff

8 interested in continuing to see, so long as there is a

9 proceeding, whether or not those are significant matters

to that should be explored? Doesn't the staff have that much

11 interest?

12 HR. GOLDBERG Of course we have the interest but

13 we think it's necessary now to address them at the

14 appropriate time, and now is not the appropriate time.

15 CHAIRMAN HILLER: Four years ago it was?

16 MR. GOLDBERG: That's correct.

17 CHAIRMAN HILLER: Four years ago it was going to
|

| 18 take 8 or 10 or 12 years anyway to bring something on line,

19 but it didn 't disturb the staff then. Why does it disturb

20 the staff now, that you're projecting into the year and

21 saying my goodness, this is a vaste of time?

22 HR. GOLDBERG: It didn't disturb the staff then

23 because to the best of our knowledge there was the intent by

(.. 24 PGCE to proceed in an expeditious fashion with this

25 construction permit application.

(
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1 CHAIRMAN MILLER: Was that statute pending? That

2 statute didn 't happen yesterday.

'

3 MR. GOLDBERGs That's right, and as far as PCEE
{

4 was concerned, at least as far as we knew, that was not an

5 impediment. And now they're saying that that is an

6 impediment. And that regardless of that, it's going to be

7 1997 at the earliest.

8 CHAIRMAN MILLERS Ihey say because they won two

9 lawsuits in federal courts that sustained in the one case

10 where they were a party, sustained their objection to the

11 constitutionality, they won that. The same position was

12 taken by another federal court having von. And all of a

'

13 sudden, they say oh my goodness, look at this terrible
!
'' 14 situation we're in, and the staff says yes, terrible. Are

15 you really serious in urging that position?

16 MR. GOLDBERG: Well, when an applicant says we

17 intend to build a plan t; here's our antitrust information,j
1

| 18 we take the applicant's word that they wouldn't be supplying
|

19 us the inforaation or go through a useless gesture. And

20 when they say now they're not going to build it until 1997

21 at the earliest as far as operation, and they give an

22 affidavit of the p. resident of the company so stating, we

23 have accepted that on its face and have based our motion on

( 24 that. And I think that wa s legitimate.

25 CHAIRMAN MILLER: I think that's a fair statement
|

|
l A

I
l
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1 of the staff's position.

2 HR. ARHSTRONG Mr. Chairman, I think in fairness

3 to the staff - .(
4 CHAIRMAN HILLER Are you going to defend the

5 staff now? That's all right.

6 (Laughter._

7 ER. ARHSTRONG4 Once in a while I think it just

8 has to be observed that the staff and indeed, I think
'

9 anyone, taking a step back looking back at that affidavit,

10 if the company comes in with Stanislaus and says listen, we

11 aren't going to need that plant until 1997, and then the

12 response is what do you mean, you're kidding, let's cross

13 examine. I'll tell you this. The same individual who wrote

14 that affidavit would dearly love to be believed when he sa ys

|
15 he'd like the application for the Diablo plant to be

16 approved forthwith.

17 It seems when we're talking Diablo, let 's wait on

18 that one. But Stanislaus, let's hurry that one up.

19 CHAIRHAN HILLER: I can believe anything you tell

20 se about Diablo Canyon.
,

21 HR. WENNER: Can you explain one final thing to

! 22 m e ? Suppose one of the cities said look, we want 100% of

23 all the Bonneville power that's available, would they have a

| 24 preference for getting it? A preference sufficient so that

|

|
25 if they could get it, they could get the whole blessed works

! (
!

!
t
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/ 1 so PGCE would get nothing?

2 HR. DAVIDSON: Well, they cannot resell it.

3 HR. WFNNER: I know that.

4 HR. DAVIDSON: Well, you'd have to assume a city

5 of sufficient size to buy whatever is available. If it is

6 available and it ir the only preference entity, yes.

7 CHAIRHAN HILLER: The Board would like to receive

8 briefs from the parties covering some of the matters that

9 have been raised today. You need not reiterate what you set

10 forth in your moving papers and your responses. You may

11 refer to them if you wish. We've read them and vill reread

12 them again. However, there have been certain matters raised

13 today that require, in the judgment of the Board, some
(

14 clarification and some cita tion of authority if pCssible.'

15 He would like to give about 30 days and ask for

16 simultaneous submission unless you feel this poses an unfair

17 burden. What's your reaction?

HR HERNs Thirty days is fine, and I like the idea18

19 of simultaneous submissions.

20 CHAIRHAN HILLER: Pardon me, I didn't hear you?

21 HR HORNS The 30 days is fine, and I like the idea'

1 22 of simultaneous submission.

23 CHAIRHAN HILLER: What is 30 days from today?

24 HR. ARMSTRONG: June 4th, Hr. Chairman.

25 CHAIRHAN HILLER: June 4th did you say?

(
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1 59 . ARMSTRONGs That's a Thursday.

2 CHAIRMAN HILLER: The 5th is Friday?

3 MR. ARMSTPONG4 Right.7

4 CHAIRHAN HIL1ERs All right, let 's have

5 simultaneous filing of briefs in response to various

6 arguments that have been raised today or the various points,

7 but no repetition of those things which have been filed.

8 Simultaneously on the 5th of June, Friday.

9 Mr. Wenner suggests you try to make that a

10 se.3f-contained document, reasonably terse where you can ,

11 but then attaching the documentation, for example, so we

12 don 't have to citase th rough three or four or five documents.

13 Anything else?

14 NR HORNa So I understand what it is we are

| 15 briefing, a little earlier a number of questions were
! .

16 raised, and specifically you asked for a briefing concerning

17 the hydroelectric provisions of the Stanislaus commitment,

|
18 and a number of issues like that with respect tc the'

19 commitment. I am perfectly prepared and I think understand

20 the Board to be saying what you really want now is a

21 re-briefing on the motion, and you want a record created in

22 connection with that brief which develops all facts which

23 the Roard has indicated it thinks is now lacking.

24 CHAIRMAN HILLERS A refined briefino and taking
,

1

25 into consideration the discussions and arguments that each

j (
!

!
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!
1 of you has made and the Board has asked questions about.

2 No, it will be a refinement. We don't ask you to repeat

3 what you have done.r

4 NR. FALLIN: Hr. Chairman, because this is an

5 ongoing process and it's a question that was raised with

( 6 respect tc these ongoing settlements, the notion was posited
I

7 that it is necessary to keep PGEE expending this money in

8 order to impel negotiations to go forward. This litigation

9 has never, to my knowledge, had any inter-relationship with

to negotiations taking place with DWR.

11 I may have spoken to the people involved, but

| 12 never involving this litigation. The ongoing character of

13 these expenses will not be a factor in telling us to do

14 something that we should not be doing in terms of those

| 15 negotiations. The existence of this litigation has not been

!
16 a f actor forcing us. to either enter into them or to carry'

|
r

17 them forward. That will continue to be the case.

| 18 CHAIRMAN HILLER: All right. I think unless there

1 19 is something further we will adjourn. Judge Wenner would

20 like to have a short bench conference with counsel.
21 Anything further? We're about to adjourn.

22 HR. ARHSTRONG: On the briefing schedule, Mr.
,

23 Chairman, do you want to allow any provision for responsive

24 submittals? Based on past practice, I suspect everybcdy -- .

~

|
25 CHAIRMAN HILLER: It was our thought initially,

|

|
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1 but we've pretty well kicked around many of these things in

2 argument today, and we would allow the 30 days. Now, if

3 counsel feels strongly that they want another ten days or |r

4 something to file simultaneously, we don't think it's

5 necessary LJt we'll defer to you.

6 MB. ARMSTRONG: The Board is probably right.

7 CHAIRMAN HILLER: All right. Is ten days enough?-

8 All right, we will give an additional ten days following the

9 day that the brief s are due, June 5, an additional ten days

10 of the nearest business day thereto.

11 MR. ARMSTRONG: June 15th is a Monday.

12 CHAI41 MAN HILIER: June 15th, then, for

(.
simultaneous rep!ies and responses to the filing of any or13

14 all of the other parties. Okay, we stand adjourned. Thank

15 you very much.

16 (Whereupon, at 4:55 p.m., the conference was

17 adjourned.)

18 .

.

19

20

21

22

23

24
,

25

(
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