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300 TTH STREET, 8W.

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
. r o
DISCUSSION OF REVISED LICENSING PROCEDURES

LR A
Nuclear Regulatory Commission
Room 1130
1717 H Street, N.W.
Washington, D.C.

Tuesday, April 28, 1981

The Commission met, pursuant to notice, at 10:08 a.m.,
JOSEPH M. HENDRIE, Chairman, presiding.
PRESENT:

JOSEPH M. HENDRIE, Chairman

VICTOR GILINSKY, Commissioner

PETER A. BRADFORD, Commissioner

JOHN F. AHEARNE, Commissioner

ALSO PRESENT:

LEONARD BICKWIT TONY P. COTTER
SAMUEL J. CHILK DENNIS K. RATHBUN

WILLIAM J. DIRCKS HOWARD SHAPAR
ALAN S. ROSENTHAL HAROLD DENTON

ALDERSON REPORTING COMPANY, INC.
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CHAIRMAN HENDRIE: Let's come to order. We will turn
this morning once again to licensing proceedings and continue
a series of meetings on this subject.

What I would like to do‘is loock at the rewrite of
the proposed policy statement on the conduct of licensing
proceedings.

The last time we dealt with this subject, we
completed a fast pass through the draft and left the room
instructing the Counsel's Office to prepare a new version to
work on. We have that. It is called SECY-81-202B dated
April 24th.

We also have a mark-up copy from Vic. I cannot tell
whether you worked off 202B or an earlier verslion.

COMMISSIONER GILINSKY: It is an earlier version.

CHAIRMAN HENDRIE: Why don't we start down 202B and
we will look at your changes as we go along? I have a couple
as we go.

By way of minor editing, the third line in the middle
paragraph on that page, let's change "these hearings" to
"the hearings." Let's delete "power" in that sentence. I do
not know whether the intent was to be full power. It either
has o be full power or delete.

"y - 1y b d r]
low that, "this situation 1is a

»

Next is two lines b

" the language here depending upon the

"3
1
O
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consequence...
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1 inclination of the Commissioners has gone from Iindirect to

2 direct, a compromise which I propose ils to say the situation
3 is a consequence of the Three Mile Island accldent.
° 4 COMMISSIONER AHEARNE: I would buy that.
5 CHAIRMAN HENDRIE: Pinal;y on the last line of that
6 paragraph, "the TMI-related requirements” over which we
7 labored so long were not only for oberating reactors but
8 also you will remember for operatidg license proczeedings. I
9 would strike "operating" and specify the TMI-related requirements

10 for reactors.

n Vie, you wanted to delete the TMI-related recuirements

12 ard just say "which specified changes necessary..."

13 COMMISSIONER GILINSKY: To reactors as a result of

14 the accident.

300 TIH STREET, 8W. , REPORTERS BUILDING, WASHINGTON, D.C. 20034 (202) 554 3345

15 CHAIRMAN HENDRIE: I do not have any problem with
16 that, "which specifiled changes necessary for reactors” or
17 "to reactors"?
18 COMMISSIONER GILINSKY: To.
19 CHAIRMAN HENDRIE: I will put down "to." Someocne
20 with a better command of the prepositions can tell us what 1
21 i best.
t} zzj MR. BICKWIT: I do not claim to have a better command
23 f sounds a 1ot better to me.
24 | ~OMMISSIONER AHEARNE: That i1s the way jyou originally
2s |
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CﬁAIRMAN HENDRIE: "For reactors.”

COMMISSIONER BRADFORD: If you want to use "to," you
should invert "necessary"” and "changes." If you want to use
"for," leave it the way it is.

CHAIRMAN HENDRIE: He sounds like he knows about

prepositions. "Changes necessary for reactors as a result of

_the accident.”

You have cone on the bottoh of the page, "and an
unprecedented number of board proceedings ..."

COMMISSIONER GILINSKY: We have "...board proceedings
are scheduled for hearing in the next 24 months."

COMMISSIONER BRADFORD: I thought all these changes
improved 1t but I did not notice any of them were changes of
substance.

COMMISSIONER GILINSKY: I did not think they were.

COMMISSIONER BRADFORD: Can we endorse them in blanket?

CHAIRMAN HENDRIE: I‘was going to go through 1t page
at a time and give people a chance to find other things and
agree on these and then hopefully with you all in a desperately
weary state, I would mumble "all in faver" and say "aye" and
"so ordered" and hit the gavel and we would have it!

( LAUGHTER. )

SOMMISSIONER BRADFORD: There is something imprudent
about a magician explaining the way his tricks work before €

show sftarts.
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CHAIRMAN HENDRIE: That 1s part of the trick.

"An unprecedented number of hearings are scheduled
in the next 24 months.”

Is it true that at least half of these proceedings
concern operating licenses?

MR. ROSENTHAL: Yes. %

CHAIRMAN HENDRIE: In Tony's original language
long ago when he said at least half of these proceedings
involved construction permit and operating license proceedings.
People then wanted to concentrate on OLs, instruct the CPs
and have the fraction.

Té save somecne from counting, how about a substantlal
number of these proceedings?

COMMISSIONER GILINSKY: You could say "many."

'CHAIRMAN HENDRIE: "Lots." "For operating licenses...
strike "pursuant to the Atomic Energy Act, as amended.”

What 1s 1t, Vic? 1If these proceedings are not?

COMMISSIONER GILINSKY: Concluded prior to the
completion of construction.

CHAIRMAN HENDRIE: The cost of such delays could
reach billions of dollars.

"OMMISSIONFR GILINSKY: I thought our estimates were
not that high.

~ - v . m—— - - o~ . a % . - - - N -
SHATRMAN HENDRIEZE: I thought we have $1.5 dilllion A

ALDERSON REPORTING COMPANY. INC.
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MR. DENTON: That is my number, between $1 and $2 -
billion. It depended on what assumptions we used about
completion dates and whether you went back and picked up
so-called embedded costs. &

COMMISSIONER BRADFORD: I took what Harold cited and
extended them forward to other proceedings that are not
currently included in the estimatesvbut what would be covered
by the policy statement and figured 1f one did that, the

statement was fair.

CHAIRMAN HENDRIE: The cost of such delays could reach
billions of dollars. The Commission can seek to avoild or reduce
such delays. Whatever measures are avallable that do not
compromise the Commission's fundamental commitment to a fair
and thorough hearing process. I assume that will be all right
with everyone.

COMMISSIONER BRADFORD: Yes.

COMMISSIONER AHEARNE: Yes.

CHAIRMAN HENDRIE: You do not want to admit to

contentious?

COMMISSIONER BRADFORD: I think what happened 1is
"eontentious" never actually got written in there. The word

"sontentions” was used.

e e "o~ 2 ” 2 2 &3
MR. BICKWIT: Contentions” 1s in the

- 3 3 % 3 434 e O 2> R

This is based on the version just beicore <UcD.
~ﬁ\r,v~ﬂv‘»\\r ™EN ™Noe -l > vy
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1 differences?
MR. BICKWIT: No.
CHAIRMAN HENDRIE: I do not have any problem with it.

COMMISSIONER GILINSKY: I was dealing with contentions.

5 CHAIRMAN HENDRIE: What would you do with

6 "econtentious"?

7 COMMISSIONER GILINSKY: I would keep it in.

2 CHAIRMAN HENDRIE: I want'to start a new paragraph
9 where 1t says "individual zdjudicatory boards.” That was the

10 intent of the original draft. At the end of the paragraph that
n I have now created, with the greatest fondness in the world

12 for trees and wildlife, I wish we would say "adequately

13 protect the public health and safety and the environment.”

14 Len, theré is not any difficulty in ignoring the

15 defense and security findings, et cetera. Certainly in the

16 context of our licensing, safety and the environment are the

17 prin:zipal points we struggle with.

300 TTH STREET, SW. | REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554 3346

18 MR. BICKWIT: It is what¢ you are emphasizing.
19 CHAIRMAN HENDRIE: You do not see any problem citing
these and not other findings that have to be made?
MR. BICKWIT: No.
CHAIRMAN HENDRIEZ: All right.
SOMMISSIONER GILINSKY: Do we regard sabotage as
subsumed under publiz health and safety?
MR. SHAPAR: It is both health and safety and commen

AL PNEPTTNLET PSR L PULIT 0PN 0 L " o b AP AN LR L™ W e "
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defense and security.

CHAIRMAN HENDRIE: To the extent it affects

electricity supplies, it is common defense and to the extent
it radiates people, it 1s safety. é

"Fairness to all involved in NRC's adjudicatory
procedures requires that a2very participant fulfill the
obligations imposed by applicable law.™

MR. BICKWIT: I would like to speak to that.

CHAIRMAN HENDRIE: All right.

MR. BICKWIT: I think some of these obligations

will be imp. . not by the regulations or the law but by

boards in accordance with such law and regulations. I would
prefer the original language, or "by and in accordance with
applicable law and Commission regulations.”

COMMISSIONER AHEARNE: I agree.

CHAIRMAN HENDRIE: I will buy that. What about "the"

instead of "its"?

MR. BICKWIT: "The" is fine.

MR. COTTER: "Obligations" and "imposed" are redundant.

CHAIRMAN HENDRIE: Ignore that. O0OGC has struck

"also."

Let's come to who informs on the staff when they are
delayed This point was not well settled the last time we
went around. I finally instructed the next draft to read the

omething.

O
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way 202B reads in
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Vic has proposed the Board informs the EDO. There

2 was discussion last time which convinced me the staff members

3 | engaged in a hearing ought to report themselves into the EDO
‘ 4 when they are geoing to run late in any appreciable fashion..

5 What 1s the opinion up and down the table?

b COMMISSIONER AHEARNE: I will agree with Viec.

7 COMMISSIONER BRALFORD: I.will apply the reverse of

8 Victor's "you-me" principle, a conv;rse, a reciprocal.

9 COMMISSIONER AKEARNE: You have now confused me as to

10 what the rules could end up being. -

1" CHAIRMAN HENDRIE: You had a problem with this last
12 time. Do you want to state it before this majority view goes
13 down and stays there?

14 MR. COTTER: I guess my passion on the subject has
15 subsided somewhat. My original objection was it seemed to be
16 sort of making a managerial tattletale ocut of the boards. It
17 seems to me if the staff has problems, they are certainly

18 sufficiently independent and mature encugh to deal with them

300 7TH STREET, 8W. , REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554-2345

19 in the fashion the Commission directs.

20 MR. BICKWIT: I never had any passion on this. OQur

21 | asnclusion was the same as Tony's. Our recommendation initially

) 22 | was 1t snould be the staff informing the EDO rather than the

23 board.
|

24 MR. SHAPAR: I think there was some widespread passion
!

28| for a footnote.

|
. ALBPERSON REPORTING COMPANY. INC.
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COMMISSIONER GILINSKY: What are we trying to do?

CHAIRMAN HENDRIE: Maybe we can put it in the fine

print. Anybody who wants the board in there care to reconsider

on the basis of the last five minutes of conversation?

COMMISSIONER BRADPORD: My preference would have been .
for the board to inform the Commission and then us to inform
the EDO.

COMMISSIONER GILINSKY: Tﬁat is the arrangement that
sounds more logical to me. I assume those responsitle for the
hearings do inform the EDO. If you want to go further, you have
to have the board who 1is acting on behalf of the Commission

inform the Commission which is managing the rest of the

organization.

I put in the "board” because I thought that was what

was intended. It was in the nature of a correction rather than

a substantive change. The only system that makes any managerial
sense to me is to have the board inform the Commission and the

Commission to act in its managerial capacity.

COMMISSIONER AHEARNE: I would agree with the board

EDO but my next preference would be the staff informin

COMMISSIONER GILINSKY: I realize the staff is a

4 - 4
informing

"o
O

arty but you do not have the board
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MR. ROSENTHAL: The genesis of all of this was a
question which reached an appeal board as to whether the
licensing bdboard had the authority to teil the staff that it
must produce a particular document by a_date ~ertain. Whav
the appeal board held at that time was that authority was
lacking but the licensing board was;of the view that the staff
was dilatory, that 1if the licensing_board coull see to it this
was brought to the attention of thejCOmm;:"on.

That approach commends itself to me. I do not think
we ought to be in the business of going to the EDO and telling
him that we think their subordinates are not acting with the
proper degree of promptness. It seems to me 1f the staff 1is
unable to meet deadlines which it is aware of, it deals with
EDO itself.

It does seem to me that if the licensing board is of
the view that a proceeding is being unnecessarily delayed
because the staff is not meeting these cbligations, the
licensing board should be telling it to the appeal boards and
the case may g0 to the Commission which is the ultimate
controller of the adjudicatory process.

vvvvv

COMMISSIONER AHEARNE: My view is ny times the staff

B

will be in a situation where they will not be able To meet

3 - B uh pag .
-~ " ITh s -~y R A N e e d agad -2 -l - .
schecules ~e-3..239 - - -v...yeg-.‘g . -~.~.-,-'?3- - vebmih - ne Navv
~ 4 1 - 4 —vnr e 4 & = - - oo -~ v S an =
the Commission is structured ls the stall works Ior tae
a "
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EDO's attention that there is this board view that this is now
a problem. I do not think the staff can attempt accurately

to portray what the board's opinion is of its not being able to
meet a particular schedule whether it 1s serious or not. The
board calling it to the EDO's attention would then highlight
that in this particular case the board is saying that is a
serious probleﬁ and that 1is another important plece of
informasion for the EDO to address in terms of allocating his
resources. :

MR. COTTER: I am concerned about even handed operation
of a board. Might a more palatable compromise be in the form
of direcuing the board simply to send coples of orders granting
extensions to dany party, the Commission or the EDO, whoever
you thought was appropriate?

COMMISSIONER GILINSKY: I think in itself that does not
do much. There may be zood reasons for éxtensions. There
would be coples of extensions floating all over.

MR. COTTER: It informs ycu when there has been a
requirement to extend a date.

COMMISSIONER AHEARNE: I think the real issue is
1f the staff is not meeting a requirement that another

extension of the Commission believes to be important, then 1t

’4

led the attention of the managerial line.
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for management process and management of agency resources.

MR. COTTER: The solution is to have that component
of management which is running into the delay to inform its
managers. ”

COMMISSIONER AHEARNE: Except the fact that there 1is
a delay does not necessarily mean it is significant. With the
constrained rescurces the EDO has t§ apply across the many
things that their resources have to?be applied to, there are
going to be delays in many projects, wiether i1t be inspection,
research, review, licensing. The Juggling process of trying

to keep as few things delayed, it 1s not a process of keeping
nothing delayed.

MR. SHAPAR: Beyond that,ithe EDO has the authority
to redirect the resources himself if he thinks it 1is Justified.

When it comes up to the Commission, the problem in effect has

been solved and the Commission gets the explanation and the fix

is in.

COMMISSIONER GILINSKY: Presumably if they are running

into trouble --

CHAIRMAN HENDRIE: Please don't use that language!

COMMISSIONER GILINSKY: When you are running into

trouble, you tell Bill about it, 1if it gets beyond your ablillity

'y

o -
r redirecting el loret.

is a mechanrism
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the Commission.

MR. DIRCKS: A basic rule of management 1s you dd not
elevate things to the top that can possibly be resolved at the
lower levels of management. If Howard has problems, he can go
to Harold and try to work it out at that angle. He doces not
necessarily come to me on every issue he has a problem with
NRR on. If he cannot resolve it there, he will come to me.

COMMISSIONER GILINSKY: Tﬁe board is not part of
this same management perview.

MR. DIRCKS: It is on the.same level. It is twc
components under one agency. What you try to do is work out
things between components before you elevate everything to
the top of the apex.

iR. ROSENTHAL: The board is accountable to the
Commission. The board, if a proceeding is delayed, it is thé
Commission t¢c w#hich the board must explain the delay, not the

1P -

EDO. It seems to me it is for that reason that Lif the board

regards there is a reasonable delay which is making it d4ifficult
|

or impossible for it to fulfill the responsibilities 1t has '

to the Commission, it ought to be telling the Commission about

it and not
OMMISSIONER GILINSKY: resumatly the board has
the lawyers and there a certain amount

-
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MR. DIRCKS: If you are locking at management
principles, you do not elevate everything to the top. What you
are saying 1s there are other considerations than management
and 1f that is the case, you swallow the medicine.

What you try to do in any organization is avoid
getting everything floating into the top of the agency and try
to resolve things at the lowest pos;ible level.

COMMISSIONER GILINSKY: Itam familiar with that
principle.

CHAIRMAN HENDRIE: With the benefit of this
enlightening discussion, let's coun% heads again. With regard
to whether when ;he staff is responsible for a delay, the
staff tells somebody to be decided or the board tells
somebody to be decided. Do I have any changes in the vote?

I vote for the staff to do the telling.

COMMISSIONER AHEARNE: The bosard.

COMMISSIONER GILINSKY: I would say the NRC staff
should inform the Executive Director. If the board feels the
system is not working and changes are not forthcoming to its
satisfaction, it needs to inform the Commission.

COMMISSIONER BRADFORD: I would agree with that
split formulation, that 1s, in the normal case the staff should
inform EDO. I would say in extraordinary cases, the beard
should inform the Commission.

3 204 -
-4 ¢! ant

CHAIRMAN HENDRIE: Along the lines where signilic
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delays may occur.

COMMISSIONER BRADFORD: I do not know what the standard
is for extraordinary cases, where the normal process does not
seem to be working. é

In the run of the mill case in which the staff
requests an extension, it is presumed the staff will be letting
the EDO iow through its own internal workings and 1t Is only
in situations where the board reall} feels something out of the
ordinary is going on. Obviously that is not very fine
guidance, it i1s the kind of standard the board members will
know when they see 1t.

MR. COTTER: It does ask them to make a distinction
between ordinary delays and extrao:ﬂinary delays.

COMMISSIONER BRADFORD: Yes.

COMMISSIONER GILINSXY: In the first instance, we
apply Bill's principle. If the board is sufficlently unhappy,
it can inform the Commission.

MR. COTTER: That is a discretionary Judgment when
the board thinks the delay is going beyond what one would
normally expect in a hearing proceeding.

COMMISSIONER GILINSKY: Or an explanasion that is

O

K o
gsatislact

ry.
4 - -l
s hd

MR. DIRCKS: We are not going to swallow it the way

. : ; ~ 9 . -
+ 13 worded here. We are not going to sit ©on sometning. Je

3 - . ’ Y 4 o=
tnform the Commission that we have a prob.lem wWitid
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resource allocation or --

COMMISSIONER GILINSKY: The board notification is
something which comes 1f somehow that process has not worked.
It 1is assumed it vould work. -

COMMISSIONER AHEARNE: I again disagree. The board
sees one proceeding. EDO sees all across the staff area. EDO
has a broader prospective than the board does.

COMMISSIONER GILINSKY: wi are in charge of two
pyramids. There 1s a bureaucratic pyramid in the best sense
of the word and an adjudicatory pyramid. They are competing
interests. We have to decide or Joe has to declide.

MR. ROSENTHAL: If you go to the Commission, if it
is necessary in a critical sense, if you take the Seabrook
proceeding where staff informed the appeal board on the
sesmic remand it would take four months to get 1ts evidence in
“acause it had a resource problem, I do not think there would
have been anything wrong there if an appeal bocard had been
concerned about whether the Commission expected it to complete
that remand expeditiously, coming to the Commission, not being

eritical of the staff but saying, we have this proceeding before

or

us as you are aware and this is the situation that corfronts us,
the staff cannot get the testimony in for "x" number of months

and it has a resource problem.

~ b | - = -~ :, . a9
hat 13 not an appeal board trying to judgeanoveral.l
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the EDO because the EDO was not the one who remanded that case
to the appeal board, and it 1is not the EDO the appeal board
reports to but 1t is the Commission. Then the Commission
decides whether it wants to take some action, reallocatiocn of
resources to speed that up, to tell_tho'board that the staff
has to commit its resources in the short term elsewhere and
we want the appeal board to know we.are-accepting that situation.
That is what I have in mind when I suggest the
appeal boards or licensing boards should deal with the
Commission and not the EDO.
COMMISSIONER AHEARNE: My belilef is that kindofa
problsm ocught to be brought to the EDO because that 1is staff
allocation of resources issue.
COMMISSIONER GILINSKY: Presumably it is. Howard
is going to tell Bill.
MR. SHAPAR: We tell Bill when the staff is delinquent
and when the boar<ds are delinquent, even handedly.
MR. DIRCKS:

Once it is raised, I could 4o something

about it. One way or another, if it comes directly to you,

you are going to come back to me ==
raised first

COMMISSIONER GILINSKY: The idea 1s it 1is

with Howard.

. . 1 vpd 4 - ~ T - . ==
MR. DIRCKS: Harold will get one viewpolint and 1 guess

1 i < ~

f Al raises anothe™ viewpoint and maybe Harold 4id not respond
. 1 - 3 ' LY ] . 5 ¢ 4 -

fast enough, maybe I can do something with 1it. Haybe Harold is

Al MNE"DOC/ISAL " TUWNIOS"TIALL™ A MAA AANIN INLP™~
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not aware of another aspect.

All T am saying 1s you ought to be able to resolve 1t
before it gets up here. One way or ancother if it gets up here,
you are going to ask me to go back and look at it and I have
to come back to you again. All I am saying is give the system
some time to work.

COMMISSIONER GILINSKY: I assume it is going to happen.

COMMISSIONER BRADFORD: That i3 what I thought I was
suggesting with the extraordinary clrcumstances. Do you take
issue with that?

MR. DIRCKS: No.

COMMISSIONER AHEARNE: It 1s the point staff will not
make deadlines because of limited rescurces. The 1ssue is when
a board feels it is really a serious problem, a serious delay of
some kind, who do they tell that to. One of the issues in the
end getting Bill into a box is he is going to have to start
asking the bcards to tell him. He has these five notices
and ask the boards which ones are really serious.

COMMISSIONER GILINSKY: There may be a significant

difference in point of view between the board and the staff.

B111 may think you do not need to do any more than X, ¥, 2 or

whatever.

ISSIONER AHEARNE: He cught to be able to find

- L

that nut without first going up to us and coming back down.

~“OMMISSIONER GILINSKY: He is going to find out Tecause

Jhmairod o -
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Harold is going to tell him.

MR. DIRCKS: What are you going to do when you get 1t?
Are you going to call me up and say, do something about it?

COMMISSIONER GILINSKY: Are you suggesting we should
not hear from Tony and Al? D

MR. DIRCKS: The way this is working, I am going to
say, we have a problem in delay, here are the implications,
here 1s where the resource constraints are. I cannot do
anything about it. I am going to have tc inform you anyway
and you are going to say, forget about that priority, do this
priority. At least you are going to have the facts before you.

What you are saying 1s you are going to get one case
that 1s a delay and you are going to have to come right back
down to me and say, glve me the facts of the case.

COMMISSIONER GILINSKY: We will certainly come back to
you.

MR. DIRCKS: It 1s better to come back to me after
you get the case laid out before you come up with a complaint.

MR. COTTER: The thing I am concerned about is
tnvelving in the proceeding the ultimate review body in the
agency. I think that can run the risk however remote ¢ puttinz
Commissioners in the position by action the} take in response
ta a report from the licensing board, put them in the position
of possibly being charged with having prejudged some aspect

. x 4
f the operation cr the hearing.

Al INSEDC//SAL DD/ DTINSS /Al ANMY IN/&T IR N R
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ThHe second consideration is you do now have a-fairly
extensive monitoring system through the General Counsel's Office.
It might be more appropriate to look for some rsport of delay --

I may be stirring something up that I should not ==

MR. BICKWIT: We could use another option.
(LAUGHTER.)
MR. COTTER: A report of delay through that source

SO that you are not injecting yourself prematurely into the
function of the hearing and review and the final decision.

CHAIRMAN HENDRIE: Let's back up. Let's take up your

two part proposition. You would leave the paragraph as it

stands. You would add a sentence or two and I do not know

quite how to frame it but along the lines where the board
perceives a staff delay --
COMMISSIONER GILINSKY: Not getting resolved.

CHAIRMAN HENDRIE: Extensive. Do you want to leave

it opticnal or compulsory? May wish to inform the Commission.

That is a current practice.

COMMISSIONER AHEARNE:

inform.

CHAIRMAN HENDRIE: imply the board will

COMMISSIONER GILINS:.: Have write 1t.

Peter?

CHAIRMAN HENDRIE.

COMMISSIONER BRADFORD:

-~ -m N et R en = R 2 S~ - -~ I ed A 18
CHAIRMAN HENDRIE: You are for the proposition as 1O
. ) 4. i - Al o
as you do not have to write it. John?
~ -~ LY el et b — A TP 4 AT - . » »vo Al
COMMISSIONER AHEARNE It is the current practice
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COMMISSIONER GILINSKY: Did anyone instruct the boards

not to communicate with us about delayg?

COMMISSIONER AHEARNE: They do. The issue was to give

the board some mechanism of getting to the guy who is responsible

for staff resources that there is a problem in a proceeding.

CHAIRMAN HENDRIE: John wants the board to talk to the

EDO. You want the board to talk to the Commission but you are
willing to have this two part propo;ition.

COMMISSIONER GILINSKY: Are they precluded from
talking to the EDO?

CHAIRMAN HENDRIE: I don't want them to talk to
aaybedy!

(LAUGHTER.)

CHAIRMAN HENDRIE: Strike that.

COMMISSIONER GILINSKY: Would it help, Bill, 1if the
board goes to you directly?

MR. DIRCKS: I think it would because it would at
least flag the issue. I am not getting everything.

MR. SHAPAR: I just tell Bill what he needs tc know.

MR. DIRCKS: It gives us a chance to resolve 1%t at
a level where a solution can be worked out fairly readily. I

we cannot work out a solution and if the case s going to De

O

delayed, I am going to come up tO0 you anyway and say we have a

. £k :
here are the resource problems

=
<

b~

=t ! , ,
problem, the bdcard says this,

ard we have reached an impasse.
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You can be sure that 1if I don't work ocut a solution,-
the board is not going to hesitate in coming to the Commission
and telling you the EDO just will not work with them, they are
being uncooperative or something, I will not give the resources
to the case.

One way or another you are going to find it out.

COMMISSIONER GILINSKY: You are saying it helps
if the board will go to you.

i MR. DIRCKS: I think so. -

COMMISSIONER GILINSKY: Let's put it in.

CHAIRMAN HENDRIE: If you stick with your original
proposal --

COMMISSIONER BRADFORD: Which was based on a
misunderstanding of what "it" refers to.

CHAIRMAN HENDRIE: If you return to your original
proposal, Peter was inclined to go with 1it.

COMMISSIONER BRADFCRD: When I thought a little more
about 1it, I came down much more on the side of what came *: |
be the two sentence formulation, that is in the ordinary course

of events, the staff should go to the EDC and in the

extraordinary situation, the board should come to us. That would|]

p o  d 14 =5 - 4
be my preference. I can live with this.
A
~ o~ TOOTAAIT NPT P\ . - 3 ad - o
COMMISSIONER GILINSKY: It seems to me the conceptually
|
* ’ '] - 4 T & 419
clear approach but apparent s Howard is not telling B8ill.

- e
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v Wilavww L Jileey &

Al EDDCA DEDDTIAMS I“MMAMMDAAMNY INI/F i



300 TTH STREET, 8W., REPORTERS BUILDING, WASHINGTON, D.C. 20024 (2032) 5564-2345

w e W N

v e N O

10
i
12
13
14
15
16
17

»Aro there a lot of situations which at the moment the staff

24

is perceived to be delaying proceedings and the EDO does not
know about 1t?

MR. DIRCKS: I do not think that is the case. What
happens 1s there are a lot of things going on that I think
could be worked out at the right level. If it 1s not worked
out, it comes to me, if it is serious enough. A lot of people
will claim delay or a lot of peOpleiclaim resource problems
but untlil you really see the issue iaid out before you, you
can't say let's come down one side or the other. Many times
these things are jJust developed where the delay disappears.

CHAIRMAN HENDRIE: I think the reason the language
of this kind and on this point has moved in and out of these
drafts 1s the feeling on the part of at least some members
of the bocards that the staff is a major party to these
proceedings and if the staff is not ready to go forward, it is
very hard to go forward.

I think it was the feeling that if you are goling to
talk to the various aspects of trying to move these proceedings

to ignore that point, it was not very sensible. I do not know

that the language provided here, that staff infcrm the EDO

or any combination thereof -- that there 1is anything we are
going to say that 1s going to solve a fundamental resource

e R alalel
Ma W

r the board inform the EDO or scmebody informs tne Commission

“e
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If you have twc sizemologists and three hearings
thait need a sizemologist at the same time, one 1s going to-do
without.

Since the general naturé of this document is to try
to encourage forward motion -- we are not proclaiming we are
'solving problems. E

COMMISSIONER BRADFORD: I{thdhght it might be helpful
to get a feel for something more sp;citic. I prefer the two
tier. My second purpose would be the original language with
the "it" referring to staff, I can swallow having the board do
it. That does seem to me to create a reporting pattern we have
not had.

COMMISSIONER GILINSKY: That is what concerned me,
that there 1s some suggestion there 1s some Infringement on
the role of the reporting relationship in terms of the board
and the Commission.. As long as 1t 1is understood that is not
the case.

MR. COTTER: I am concerned with the adjudicator
teing directed to go outside of the adjudicatory process to

essure on one of the parties. Would it be acceptable

Lt |

put

O

£ the exchange were between perhaps myself as to the extent

[

I have managerial responsibilities and the EDO?

- - -

COMMISSIONER BRADFORD: The board ends up notifying

=N O
— -

17
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you and you go to th

MR. ROSENTHAL: I ma<e my monthly s
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camissica in which any kind of slippage is necessarily
rted. When I reported last fall on Seabrook, I called to
Commission's attention that the schedule had been set up

testimony and the reasons for it.

CHAIRMAN HENDRIE: Do you want to

explicit? The chairmen of the panels will

4%

there are significant delays, he will explain

goes

to all hands angd so on.
COMMISSIONER BRADFORD:

a2 4 §
see 1t in the repor

MR. COTTER: hinl ! is reasonable.

CHAIRMAN HENDRIE: Who 1 epared to redra

~ N TOAQTAND L™ RI .
COMMISSIONER AHEARNE:

T TAQKY »
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COMMISSIONER AHEARNE: Why not Jjust say the chairmen
of the boards should inform? a -

CHAIRMAN HENDRIE: Should inform the Executive.
Director and the rest of it follows. Do you want to add
anything further?

COMMISSIONER AHEARNE: It seems fine.

CHAIRMAN HENDRIE: We understand the chalirmen of
the panels will take note of those kinds of circumstances
in a monthly summary. I was going to say you could put that
in.

COMMISSIONER BRADFORD: No, as long as 1t 1s
understood.

COMMISSIONER GILINSKY: They do not feel inhibited
by informing us.

COMMISSIONER AHEARNE: They have not in the past.

CHAIRMAN HENDRIE: Should it read "chairmen"?

MR. ROSENTHAL: Yes.

CHAIRMAN HENDRIE: Of the adjudicatory panels. I am
glad we got rid of t-at because that was sorc of a trivia.l
point!

The Commis:ion has now designed its bilcycle shed.

The next i:em, time.

~OMMISSIONER AHEARNE: That is cone way of saying you

34 = e } . 1 1 -
disagreed with the Iresult.
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insert. I would like tc offer for your consideration the
proposition that this is where we might. want to throw a
prototypical schedule or a suitable version of it in here.

COMMISSIONER GILINSKY: I held up on that. I did have
a version of your paragraph which I.did not circulate because
1t is part of the package we put out.

CHAIRMAN HENDRIE: I do not have at hand at the
moment the schedule I would propose to go with this. We are
going to have to decide when we consider the Part 2 business
and continue to consider this whether we want to consider
offering a prototype schedule at either place, and if so, at
which place and 1f so, what we do with the schedule.

My thought here was I am inclined to think it fits
better in the policy statement. I would say the schedule that
goes with this language remains to be discussed. I would not
propose to look at a schedule now but Just the idea of hanging
it in here and using the kind of language proposed here to
make clear it is not a hard and fast sort of requirement.

MR. BICKWIT: Is your proposal to go forward with

language on this order prior to determining what the schedule 1s?

Later on, attach a schedule? Is it your purpose to first

2 .3 - % . ] ' 2
jecide what ‘he schedule is and then put i1t in the policy
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MR. BICKWIT: I am inclined to think as you do that
it would be better if it were here, the.cost associated with
that 1s to await the determination of the schedule before you
send out this policy statement. -

CHAIRMAN HENDRIE: We arejgoing to turn fairly soon
to Part 2 rule changes that have been published. It has been
my feeling that we woulq work our way through those and see
where the Commission wants to go and that it would not take
all that much arguing 2nd time and we would see what we are
really to adopt out of the Part 2 changes, what effect that

had on the prototype schedule and discuss the prototype schedule

\
one more time.
MR. BICKWIT: It is a delay of putting this statement

out by at least a week and perhaps longer.

COMMISSIONER GILINSKY: In the absence of having
gone through the discussion on the Part 2 items, I described
this as a standard schedule which is now the basis for
allocating staff effort, which I believe it is, rather than
saying it is the right schedule.

CHAIRMAN HENDRIE: Your language 1s fine.

COMMISSIONER AHEARNE: I would be in agreement to
putting a statement in. I think I prefer Vie's description

of the way of allocating staflf resources.
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get 1t out.
CHAIRMAN HENDRIE: In that case, I would agree.
We are getting some copies of Vic's language.
COMMISSIONER AHEARNE: Peter, could you explain again
what bothered you about at least three working days, why you
wanted to change it to 12?7
COMMISSIONER BRADFORD: The best I can do 1s tell you
what would bother me about it at thé moment. It was in the
original draft.
COMMISSIONER AHEARNE: The original draft was request
for extension of time should generally be 1in writing.
COMMISSIONER BRADFORD: I made a number of changes
where it seemed to me that document simply was too specific in
terms of taking items that really should in each case be
resolve? by the board and resolving them ourselves. It seemed
to me not only in that case but a number of the other changes
I made, we ought to be givinm the board a generalized guidance
and let them decide the specific number of days or specific
other techniques depending on the change I was making that

cught to be employed.

I cannot imagine this formulation would work out te

-

be less than three days, except in scme situation where a last
minute emergency arose and in meny cases it would tend to te

more than three days. !

o . v Wmdals & @ - 1 4 < 1 eama
MR. COTTER: I think it socunds like a good deal ucre
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than three days.

COMMISSIONER AHEARNE: Whenever we have a situation
where the words are very general, then it is very easy to
claim an exemption. I did not know whether that was in there
because the legal group felt it was_a time that was needed,
an explicit requirement.

MR. COTTER: I think I waé the originator of the three
days. :

COMMISSIONER BRADFORD: It was in your original draft.

MR. COTTER: My thought was I do not think the rules
specify any time limits like that and it established a
meaningful timeframe in a plgce where there is none and where
there 1is a general practice of walting until the absolute last
minute. I did not see it as too restrictive because the
statement in which it is contained is precatory and reserves
to the board the Jjudgmental element.

COMMISSIONER BRADFCRD: I do not mind you or the
boards themselves deciding that needs at least three days.

MR. COTTER: My thought was the three days was a
message to the parties.

COMMISSIONER BRADFORD: I have no d4ifficulty with

’ 4 r 2 s om -
ual boards advising the partlies that 1s what
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numbers.

COMMISSIONER AHEARNE: Except in this case a chairman
of the licensing board panel has proposed a statement to that
effect. I would conclude that is because he thought it would
be of some help. s

COMMISSIONER BRADFORD: It 1is sound management
principles, setting the general policy and letting the people
who have to carry them out give the-specific contents.

COMMISSIONER AHEARNE: There is another part that
says 1t is an advantage to the pecple carrying it out to have
something more specific and good management says to give them
something more specific.

You have something in the appeal board regulations
that says one day?

MR. ROSENTHAL: Yes. We require motions for
extensions to be filed no later than the day before or the
date upon which the particular paper 1s due.

CHAIRMAN HENDRIE: I do not mind going back to three
days.

COMMISSIONER GILINSXY: I was hoping this conversation
would Just float away.

COMMISSIONER BRADFORD: That i1s in the appeal

) . . 5 o wih
boards' rules of practice”

MR. ROSENTHAL: In the appendix to Part 2 or somewhere.

- ] 4 i " - o
Is it something we can change

~AMMT SR TONER RRADFORD:
W iMIAOC AVINILDINL SNAVI VI »
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in a palicy statement? Is it something that 1s presently part
of the regulations? :

MR. SHAPAR: It 1s in Appendix A to Part 2, I believe,
which 1s called a statement of policy and procedure. I think
Alan has handed down a ruling in wh;ch he has not accepted the
full validity of that document as a regulation.

MR. BICKWIT: I do not seé any problem from a legal
standpoint in going either way. r

(LAUGHTER.)

CHAIRMAN HENDRIE: Three or well. Peter 1s golng to
vote for "well." If you vote weekly for "well"” and I vote
weekly for "three" and those twc are strong for "well" and
strong for "three," we are in a very neat symmetrical here.

Let's leave it "well", John.

COMMISSIONER AHEARNE: You may leave it "well."

CHAIRMAN HENDRIE: Looking at B; nobody seemed to
have any comments. C, nothing. For D, Vic wanted to put
another "so that" in there. It does not seem to fit. Do you
want to take it out?

COMMISSIONER GILINSKY: Take 1t out.

CKAIRMAN HENDRIE: Further in D where the
Commission "again endorses”" rather than "re-endorses.”

F, Viec wants to take out a sentence starting
with "In other words...

A

ALDERSON REPORTING COMPANY, INC.
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CHAIRMAN HENDRIE: It is in 202B.

COMMISSIONER GILINSKY: It was just repetitive.

CHAIRMAN HENDRIE: Are there any problems with 1t?
Do you feel sad over its loss? Strike 1it.

Next you wanted to strike "in order to prevent
detriment to the public interest or expense..." Let's strike
it, there may be other reasons. 7

G, Hy, I. Where did we enﬁ up on discussions on
the powers of the boards?

MR. BICKWIT: You had various expressions of opinions.
John did not want to express his until he received an
evaluation of the hearing process from the licensing boards.

COMMISSIONER AHEARNE: Tony 1is applying an
interesting approach in this cne.

COMMISSIONER GILINSKY: What is it you are walting for?

COMMISSIONER AHEARNE: Tony had agreed some time ago
to give me his view of an equivalent kind of paper that Alan
did, addressing sua sponte and role of the boards. I was
waiting until I got that.

COMMISSIONER GILINSKY: Do you have 1t?

COMMISSIONER AHEARNE: No It was promised to me Dy

the end of thils week.

MR. COQTTER: Yes.
SOMMISSIONER AHEARNE: I just thought I should put

Y - e -~
that on the record.
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CHAIRMAN HENDRIE: I am going to pass over any
statement about sua sponte. Vic's K, filing of proposed
findings of fact, no change. Initial dgcis;ons, no change.

I declare we have agreement on a great part of this.
There are two places we need to sort out, both are under
specific guldance, Section A, which at the moment loocks as
though ==

COMMISSIONER AHEARNE: I ﬁrefer Vic's version.

CHAIRMAN HENDRIE: It looks like Viec's original
two sentences with his second thing that starts "' standard
schedule" stuck in the middle.

COMMISSIONER AHEARNE: Or at the end.

COMMISSIONER GILINSKY: The guestion mark on the left
1s impor+ant! I thought if we were going to attach a schedule,
we should describe 1it.

CHAIRMAN HENDRIE: John likes your description. I
would vote tc attach.

COMMISSIONER BRADFORD: I have no objection to.the
principle of attaching a schedule assuming we can agree on it.
I must say I preferred your language.

COMMISSIONER GILINSXY: There are two differences.

- -

There is the first sentence which describes what the schedule

T T - ) -~ - - - -
is I think I prefer mine there. n how you react to the
= & - .
sche e, I am not sure I do not prefler Joe' s al3qQ.
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with the business about allocating staff effort is it does seem

to reinvolve the boards in the management side of NRC oper:itions.

What we are really interested in having them have 1s our

notion of what a fair and reasonab.ie schedule 1is, if it 1is

also the basis for allocating staff effort, fine. That is

as it should be. 2
| That 1s something I would put in a memo we send to Bill

and not a memo we send to the boardé.

COMMISSIONER AHEARNE: The reason I like Vic's
description is I have no problem agreeing with 1t. I think
it is a schedule which is the basis for allocating NRC staff
effort. I think that is a factual description of it.

I do seem to get the impression that you think that:
this puts more pressure on the bcards somehow.

COMMISSIONER BRADFORD: It puts them on the wiong
track again. It is kind of like having them report to the EDO.
It is not that it has a pressure effect one way or the other.

MR. BICKWIT: I do not really see that but 1t does
seem to me to be a back handed way of telling the board to
stick to this kind of schedule if possible.

COMMISSIONER AHEARNE: I viewed it as a milder
statement of what the schedule was.

MR. BICKWIT: If you want to apply pressure to the
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rather than to indicate this is the schedule for staff
allocation. .

COMMISSIONER BRADFORD: Maybe that 1s involved in 1t,
too. Somehow we are saying to them, the train is running on
this track and you should not derail it because this 1is a
convenient way to schedule staff resources. The point 1s the
schedule we are laying out for them should be the most
consistent with running a sensible broceeding and then w2
should be allocating staff rescurces in accordance with that.

COMMISSIONER GILINSKY: The reason I went to this
1s because we have not had discussion on Part 2.

MR. BICKWIT: Why not defer 1it?

COMMISSIONER AHEARNE: Why not wait to see the
schedule?

CHAIRMAN HENDRIE: All right. We will settle III
and A when we struggle with the schedule and we still have
o touch on III, J, the sua sponte matters but we have
postponed that discussion until Jchn hears from Tony.

COMMISSIONER AHEARNE: You will get coples.

COMMISSIONER BRADFORD: I still owe you a Part IV
sonclusion which Victor delegated to me in accordance with

cund management principles after the last meeting which
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CHAIRMAN HENDRIE: All right.

I have 35 minutes, where should I put it, on Part 2?

MR. BICKWIT: I would put it on Part 2.

CHAIRMAN HENDRIE: Good, start.

MR. BICKWIT: You have two papers before you, the
analysis of the comments on proposed fule included in
SECY-81-252 and a memo from the EDO;relating to the discovery
aspects of the proposal.

I do not think it would be productive to go through
all the arguments made in either the SECY paper or in the EX's
memo although I would leave that to the EDO and the Executive
Legal Directive. I simply want to point out what we have in
the SECY paper 1s ﬁ series of Jointrrecommendaticns on most
of the recommendations in the proposal but I think all would
agree the recommendations are on the least significant proﬁosed
changes to the present rules.

With respect to the most significant, Ll.e., the
proposal involving discovery, what you have 1s a statement --

COMMISSIONER AHEARNE: A punt!

MR. BICKWIT: I would not describe it as a punt.
That is really the reascn I bring it up. You have a statement :
of cost and benefits which is subscribed tc by our office

|

and the adjudicatory boards, the licensing board and the chairmen

f the appeal boards, and the reason I 40 not regard that as
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what you have in the discovery proposal is a weighing in our
view of rather serious costs and rather serious benefits and
with respect to the other proposed changes, the four offices were
able to come up with technical fixes which we regarded as really i
costing very little and having some benefit.

The cost 1is one.that at least. three offices agree
is substantial. The benefit 1s alsé substantial. In a case
such as this, it struck me that thellawyers are not the ones
to advise the Commission. We can tell ycu that the proceedings
will be !mpacted, the proceedings will not be as thorough as
they would be 1f you took the action proposed.

In sssence, what you are weighing against a thorough
proceeding 1s the need to get various plants on line at an
earlier stage.

I think it .s fair to say that we have reached the
conclusion that prohibitingz discovery against the staff will
get plants on line at an earller stage. We disagree with the
There are many comments to

comments to the contrary.

contrary. We reject them in the majority of cases we can

forese=.

what you are - 1lly talking about i1s how much do

those plants on line. That to my view is nct

~

r r
~ommlission

- 4 - T ¢
is appropriately
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is appropriately addressed bty the Commission staff. The
Commission staff has addressed it and has come out strongly in
one direction.

CHAIRMAN HENDRIF: It seems to me the way Part 2
proposition 1s shaped is there 1s a substantial question of
mandatory discovery from the staff.” Teave 1t unchanged; take
it out or adjust it. There are a batch of other Part 2 rule
changes for which we have recommendations of the reviewing
group that on balance seem to me reasonable although I am
under nc 1illusion they are going to make any radical difference
in at least .he time aspect of these proceedings.

Having gotten comments and having had the reviewing
group consider the comments and think about the whole process,
I am inclined to take their recommendations for these minor.
adjustments.

Taere is a question of what we do about the schedule.
We would like to deal with that also because of tbe policy
statement where I stfll would prefer to put 1it.

What about the section about alternative means to
expedite the process? People seem to come back and suggest
there were other things we were looking at cor should be

looking at that were more significant than most of these Payrt 2

Jo-an‘s
item
.4 = 4 o -
T d0 not seem to find any rec-mmendation from the
Pop - R . .
reviewing group under IV of your paper. I0u simply point out




300 TTH STREET, SW., REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554-2345

~

w o=

10
A
12
13
14
15
16
17

18

~

.

& ® 8 B

41

some of the comments ran in this direction. 1Is that the way
I read 1t?

MR. BICKWIT: That is true. Implicit in my not’
making a recommendation is the notion that I think the
Commission in on the right tracks a;ready.

CHAIRMAN HENDRIE: It looks to me as though I can
come very rapidly to the issues before us in Part 2. PFor
myself, I would support curtailing mandatory discovery against

the staff. I would support the recommendations of the group

as set forward in this paper for changes to Part 2 and depending

upon how we all vote c¢a those things, then we sit down with
counsel and work through that schedule.
My own feeling is the chances are after the

Commissioners have read the paper and considered the comments

would have a fairly good idea where they would come out. It does

not seem to me to be something which 1s going to require hours
of meetings and discussion amongst us.
COMMISSIONER AHEARNE: I have a few questions.
CHAIRMAN HENDRIE: Please ask your gquestions. If you
would like to indicate how you come dow:: on these things, we

would like that also.

COMMISSIONER AHEARNE On the bottom of page seven,
you have under the present rules 103 days provided for any
sontested discovery required after issuance of the 33ER

Is the key there %o contested -- wnere do "ou Zet

ALDERSON REPORTING COMPANY. INC.
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103 days?

MR. BICKWIT: That assumes there are motions to
compel discovery which 1s not undertaken under the voluntary
discovery concept. It assumes also that there are no cress
interrogatories which are off the critical path and it assumes
that the motions to compel are granted.

With those assumptions, and the assumption of the
period of time specified in the rules that is taken advantage
of by every party.

COMMISSIONER AHEARNE: Under the present rules, as
much as 103 days can be used?

MR. BICKWIT: I think acdtually more could be used if
cross interrogatories take you beyond the criti:zal path. If
any of these assumptions are not correct, 103 1s th® wrong
number.

MR. SHAPAR: That is for one round of
interrogatories and the complete schedule of all the intermadlate
points as set out in the memorandum to the Secretary dated
April 7.

MR. BICKWIT: If the motion to compel under that
schedule 1s not granted, right then and there that chops two
weeks off the 103 days. I guess it should also be pointed

3 & 1 ? s o A4 =
in the proposed schedule, you had 25 days assumed for discovery

% s . wrd ) ' 1 iR ema s 2
that you come up with when you subtract ¢
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of days you settle on under this analysis.

COMMISSIONER AHEARNE: Are you saying the 25 days

is the savings you would see from this?

MR. BICKWIT: No. I am saying let's assume 103 days
is what you can expect, that those assumptions are reasonabie
and 103 days 1s what you cculd expect. - If you leave the rules
as they are, you have to recognize the difference between
leaving the rules as they are and what was contemplated in
the original schedule is 103 minus 25.

MR. SHAPAR: 1Isn't discovery usually concluded
against the other parties by the time the SSER 1is issued?

MR. BICKWIT: I would say no. It need not be because
you may have a situation especially in the near term where the
applicant's fix with respect to TMI is really known about only
about 30 days before the SSER is issued. You may have some
discovery golng on against the applicant post-SSER. I think
that 1s a very possible situation.

The point I was making is under our schedule, we
had assumed that 25 days would elapse for discovery of some

sort and therefore, the difference between this assumption and

is 103 minus 25.

that

COMMISSIONER AHEARNE: That is a potential savings,

" 4 3
not automatice 1n

MR. BICKWIT: Those assumptions

- ¥ o
certainly not.
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COMMISSIONER AHEARNE: On page ten you talk about
things that would be required, would need to be provided,
would be required, would have to be extended.

Under "Costs" you say if we go to removal of the
staff from discovery that a substantial expansion of the local
public document room program would Se required and at a
minimum, NRC would have to provide to the local public document
rooms and additional travel money would be required and staff
resources would have to be expended.

I am kind of puzzled by why you say that so strongly.

MR. BICKWIT: It is all hinged to the first sentence
of the not full paragraph on page nine which is the Commissicn
must also recognize that a major premise of the proposal 1s
staff will make available pertinent documents on a voluntary
basis.

Obviously if you want to drop that premise and live
with the current state of the LPDRs, that is within the
Commission's authority.

COMMISSIONER AHEARNE: Making voluntary distribution
af the documents does not necessarily automatically follow
your need of expansion and the LPDRs are in pretty sad zhape
in many cases right now, the availability of documents
and cataloging of documents.

They are poor now so adding something else to them

'y 2 1% ¢ } AG e
does not automatically mean because O

ALDERSON REPORTING COMPANY, INC.
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that they now have to get healthy. They should have been
healthy anyway. -

MR. BICKWIT: We presently have a poor set of.LPDRa
plus discovery against the staff. We are assuming that 1if the
Commission wants to eliminate discoyery against the staff, that
it will want to beef up the LPDR system.

COMMISSIONER AHEARNE: We have not in the past and
it does not automatically follow thﬁt if we do this we would
want to. .

MR. BICKWIT: It does not automatically follow, that
is right.

COMMISSILNER AHEARNE: Your words seem to imply it
would have to.

MR. BICKWIT: Our words were not meant to imply the
Commission had no choice but to beef up the LPDRs.

COMMISSIONER BRADFORD: It might have been better 1f
they had.

COMMISSIONER AHEARNE: On the issues with respect to
elimination of discovery, in your development of that concept
originally, d4id you ever address perhaps not going quite that
far and say limiting interrogatorlies against the staff?

MR. BICKWIT: That is one of the alternatlives.

CCMMISSIONER AHEARNE: I gather -hat 1s something
some Federal courts use
MR. BICKWIT In osur initlal discussicns, we consi
- ALDERSON REPORTING COMPANY INC
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that. That is certainly one of the options before the
Commission. I think in fact the differences between limiting
interrogatories or eliminating interrogatories and eliminating
discovery are not all that great.

COMMISSIONER AHEARNE: I said limiting.

MR. BICKWIT: What did you have in mind?

COMMISSIONER AHEARNE: Yoﬁ have that as an option.
My understanding was in some Federal courts, they do limit the
interrogatories to some number, say five, and going beyond that
requires permission from the court.

MR. BICKWIT: That is certainly an option.

COMMISSIONER AHEARNE: On the question on the licensing
boards rule on written letters orally, do you see that as being
a major change?

MR. BICKWIT: No.

COMMISSIONER AHEARNE: As you say, tc a large extent
1t codifies this practice that is existing.

The prohibition on motions to reconsider pre-nearing
orders, you have ended up with proposing a modification.

MR. BICKWIT: Yes.

COMMISSIONER AHEARNE: That modification I gather
the licensing board has nc problem with?

MR. BICKWIT: These are jointly proposed

- N ‘v:-. —\‘vwl-
SOMMISSIONER AHEARNE: As
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as to an absolute restriction. s -

Given this change, do you expect that to be
significant?

MR. BICKWIT: A major time saver? No.

COMMISSIONER AHEARNE: Yop concluded you would not
want to g0 to the licensing board chairman ruling on these
items.

To file a reply, et ceterﬁ, my problem is it
appeared to be a small savings but 1t did have the appearance
of unfairness.

MR. BICKWIT: There was some unfairness assoclatec
with our recommendation?

COMMISSIONER AHEARNE: The way the restriction you
have, if you want to cut time off, why don't you cut time off
the board, writing time?

MR. BICKWIT: That was a subject that we dealt with
when we put together the proposed schedule. I think the general
conclusion of our group was writing a decision in less than
two months would be burdensome on the process. The licensing
board originally proposed three months. We hammered them down
to twe.

We did not propose a rule change to accomplish what
was the general conclusicn of the group which was 50 days
was a reasonable period of time.

I, - - - . . _
80}, [ONER AHEARNE: he last one on the summary

4
L___i* Al EDC/AN DEDAODTIN /FAIMAMD ANIY IN/,
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Judgment no later than 45 days, how would you expect the board

to apply this unless it would unduly divert-the other parties’

resources? Give me an example.

MR. BICKWIT: 1If it is abvious that one party 1s

< having resource pvoblem;, without any particular reason, the
6 proponent of summary disposition offers that motion within

7 five days of the hearing, I would regard that as an undue

B invasion ¢f the other party's resources. If there was some

9 particular reason why it could not be offered at an earlier

10 stage, I would be inclined to say it is not unduly.
1" COMMISSIONER AHEARNE: At the top of page 21, you have

12 in lieu of the board's deciding on an ad hoc basls how much time

300 TTH STREET, SW., REPORTERS BUILDING, WASHINGTON, D.C. 30024 (202) 554-2345

13 for responses should be provided, a ten day response period

14 should be pravided.

15 Does this establish a right to a second response?
16 My understanding was at the present time it was up to the board.
17 MR. BICKWIT: Our intent was not to change existing

18 rights but where a right existed to make ten days the period

19 of time.

20 COMMISSIONER AHEARNE: My understanding was there

21 j was no right to that seccnd response, 1t was up %o the board.
:) 22 3 MR. JICKWIT: I think that 1s right. My response

|

23 S was we d4id not intend to create a right where none exists.

24 ; COMMISSIONER AHEARNE: If the board so chooses, then

25 the ten days
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MR. BICKWIT: Yes.

COMMISSIONER AHEARNE: I woulld agree with Joe
on number six where flexibilities would be useful. On numbe
five, I would be opposed. .
CHAIRMAN HENDRIE: Six was yes and five was no.
COMMISSIONER AHEARNE: Yes. Yes or no with respec

to the recommendations. On four, yes, with respect to the

o

t

recommendations, which is a "no" with respect to the proposal.

CHAIRMAN HENDRIE: I understand.

COMMISSIONER AHEARNE: On three, yes to the
recommendation. On two, yes to the recommendation. On one,
I will hold until I hear comments from my colleagues.

CHAIRMAN HENDRIE: Vic?

MR. BICKWIT: On five, are you saying you want to

leave the existing situation or you want to go back to the

proposed rule?

COMMISSIONER AHEARNE: I would leave the exlsting

situation at the moment. I could not persuade myself this

would really help.

COMMISSIONER GILINSKY: On the elimination of

sompulsory discovery against the staff, I would not approve.

09
y
O
-
w
»

I would take a proposal made in a romment from Westingh
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COMMISSIONER AHEARNE: Westinghouse went further.
They said not have the staff be a party at all.

COMMISSIONER GILINSKY: Yes, I would not go tnat far.

CHAIRMAN HENDRIE: Could they mail in their safety
report?

COMMISSIONER GILINSKY: I can see you like that
proposal.

On two =-- I attended part of a hearing the other day
and it seemed to me the applicant was perfectly capable of
presenting his own case. It was not a licensing hearing. It
really was not clear to me why the staff was there. It coula
be savings in other proceedings and the net effect could be

to free up a lot of lawyers to work on the proceedings where

they are needed.

On number two I would go with the recommendation.

On three, I would go with the recommendation. On four, I would

not change the rule. I guess that is also going with the

recommendation. Number five, I would not elimipnate applicant's

right. Number six, I would allow a more flexible schedule.
Number seven, I guess we have not really deal® with that yet.
CHAIRMAN HENDRIE: There was n0t a seven!
Five, you disagree with the recommendation?
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for the right of reply?

COMMISSIONER GILINSKY: Yes, that is fine.

CHAIRMAN HENDRIE: Peter?

COMMISSIONER BRADFORD: I can save time by saying I
am basically in agreement with where Victor came out on each
one. I am interested in having the question of the staff's
role in the hearing discussed. I dé nct know I would be
prepared to endorse a major rearran;emanc without more work
than we have done on 1t to date.

I am aot sure on five that I would swallow the
entire recommendation although I am also not sure I grasped it.

I do not have a problem with changing the time period.

Len, what do you mean by there is also n~ reason why
parties other than the staff should have the opportunity to
review the applicant's proposed findings before filing their
submissions?

MR. BICKXWIT: We mean whereas presently the standard
schedule 1s for the applicant to file on day 20 and interveiors
to file on day 30. We are #3ivised by the boards that the
applicants really cannc’ be expected to fille on day 20 so we
suggest everybody but staff file on day 30. We say in
justification that there does not
why that 1s unfair to intervenors.

COMMISSIONER BRADFORD:

- ] 1 .
applicant's right to flle a repil;
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if the applicant tried to file a reply, it orizinally flowed from

the fact that they had to get their first filing in earlier
and in effect the other parties were then given their chance
to flle a reply because they already had access to the
applicant's findings and that is why they were only given one
shot.

MR. BICKWIT: I do not think'1t ‘lowed from that. I
think it flowed from the notion tha¥ the applicant hes the
burden of proof and therefore should have a right to reply
to anything he has seen in the pre-file testimony.

COMMISSIONER BRADFORD: I would think there would be

an element of both. If I were a board member, I would find
findings that in some measures sp~ke to each other to be more
valuable than a set that were all filed simultanecusly and
then only one party had a right to comment on what lald before
me. Whatever the loglc, I think there is real benefit for
having findings that come in sequence and really join on the
issues rather than have tha* happen simply by chance with
everybody filing at once.

I would be inclined to preserve a structure in which

there was some time differential.

MR. BICKWIT:

-y -
-
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MR. BICKWIT: Yes.

CHAIRMAN HENDRIE: On five, you would want some
different times? :

COMMISSIONER BRADFORD: There 1s another time savings
in there that I do not think I obje2t to but I do have a
problem with eliminating the sequential filing.

COMMISSIONER AHEARNE: Pe&er, you said you agreed with
Vic on essentially all but Vic, I was not clear where you came
out on number one.

COMMISSIONER GILINSKY: I would not approve the
propesal and I suggested an alternative which is not to make
it mandatory the staff be a party in each proceeding.

CHAIRMAN HENDRIE: All right. )

What we find amongst ourselves is we have tentative
agreement on the rule changes as recommended in the counsel's
paper, recommended by the revigw group on items two, three,
four and six. We will need more discussion on item filve because
I suspect if we juggle some of these times, the majority
position would develop, which would maintain some of the

things Peter and John have mentioned and alsc take note of

the fact that the current times as _aid down in Part 2 are

not being made. I think we need discussion on that.
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subject which I bcliive is Thursday, May 7, 1981, at 2:00 p.m.

MR. BICKWIT: Mr. Chairman, may I suggest at that
time we might want to consider scme alternatives on the
di:covery end?

CHATRMAN HENDRIE: We need to talk some about that
in connection with the schedule. It may turn out you do not
have very much of a useful schedule unless you provide some
kind of post-SSER control on discovery. If it runs 103 days
after the SSER, I think shooting for an eight to ten month

hearing process may not be practical.

In the meantime I think you can get yourself gathered

up on the items on which we have agreed for the Part 2 rule

changes. One will look forward at some point to a Part 2 rule

change package which the Commission could affirm.

Thank you very much.

(Whereupon, the Commission meeting was adjourned

at 12:00 p.m.)
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