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UNITED STATES OF AMERICA 6

NUCLEAR REGULATORY COMMISSION E

APgO'l gg h
.'.y--

G 4s,Dfh',Nb/
BEFORE THE COMMISSION /

In the Matter of ) %
~\'OO

CONSUMERS POWER COMPANY Docket flo. 50-155 6
) (Spent Fuel Pool Modification)

(Big Rock Point Plant) )

NRC STAFF RESPONSE TO MOTION OF
JOHN A. LEITHAUSER FOR EXTENSION OF TIME

The Staff of the Nuclear Regulatory Commission (Staff) hereby opposes

the motion of Mr. John A. Leithauser for an extension of time to file

his " appeal" of the decision of the Atomic Safety and Licensing Appeal

Board (Appeal Board) in Consumers Power Company (Big Rock Point Plant),

ALAB-636, NRC , (March 31, 1981), on two grounds. These grounds

are: 1) Mr. leithauser is not a party to the proceeding entit|ed to

file a petition for Commission review; and 2) even if Mr. Leithauser

were a party to this proceeding, his motion for extension of time should

not be granted since it was filed after the due date for a petition for

Commission review in this proceeding.

DISCUSSION

In ALAB-636 the Appeal Board accorded Mr. Leithauser the status of

a non-party participant for the purposes of this appeal. The Appeal Board

specifically noted that its procedural orders referring to Mr. Leithauser
,

as an "intervenor" did not constitute a sua sponte reversal of the
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Licensing Board's denial of his petition to intervene. ALAB-636, supra,

slip op, at 14, fn.10. ~~1/ 10 C.F.R. 5 2.786(b)(1) of the Comission's;

regulations sets forth the method for seeking Commission review of an

Appeal Board's action. That regulation states that a party may seek
' such review within 15 days of the service of the Appeal Board decision.
'

Since Mr. Leithauser is not a party to this proceeding there is no

need to grant him an extension of time to file a petition for review

of ALAB-636.

Even if Mr. Leithauser were considered a party to this proceeding,

his motion should not be granted.since it was received after the due

date for petitions for Commission review. It is Comission practice

that requests for extension of time must be received by the tribunal

before whom the proceeding is pending at least one day prior to the

filing date in question. See Appendix A to 10 C.F.R. Part 2, Section IX(d)(3);

Virginia Electric and Power Company (florth Anna Nuclear Power Station,

Units 1 and 2), ALAB-568, 10 NRC 554 (1979). Since Mr. Leithauser

; did not follow this procedure, his motion should not be entertained.

His remedy would be to submit his pleading accompanied by a motion to file

that pleading out of time. t,

y On itarch 10, 1981, Mr. Leithauser filed a motion before the Comission
for official notice of his opinion of his status in this proceeding.
To the Staff's knowledge there has been no Comission action on this
motion as yet. In response to that motion the Staff took the position ,

that if any clarification were necessary of Mr. Leithauser's status,
the motion should be referred to the Licensing Board. The Appeal
Board decisina in ALAB-636 has rendered any such referral unnecessary.
Mr. Leithauser's status has been clarified.

2/ Although this sectic a specifically mentions the Appeal Board, the
procedure it sets forth has been followed with respect to other
tribunals.
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CONCLUSI0t1

for the reasons set forth above, tir. Leithauser's motion for a

seven day extension should be denied.

Respectfully submitted,

Ll bb[t __ M IM
Janice E. Moore
Counsel for f4RC Staff

Dated at Bethesda, Maryland

this 23rd day of April,1981.
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IINITLD SiAILS OF A S ICA

i'UrLI~ AR PEC'JLATORY CO'. *1'N UN

lil. FORE Tile COMit!SS101

In the !!atter of )

i " .'<lb1LRS POWER C0:1PN4Y Pocket No. 50-155
)

(:lig Rock Point Plant) ) (Spent Fuel Pool i:odifie.ation)

CERT.lFICATE _OF SER'/ ICE,

I hereby certify that copies of HRC STAFF RESPONSE TO MOTION OF JOHN A.
LEITHAUSER FOR EXTENSION OF TIME in the above-captioned proceeding have been
served on the following by deposit in the United States mail, first class
or, as indicated by an asterisk, through deposit in the Nuclear Regulatory
Commission's internal mail system, this 23rd day of April, 1981.

Ti.0: a s S. | bore, Chain.ian 'Mr. frederick J. Shon
lite ic Saf. ty and 1.icensing Atc lic Safety and licens ing

Acccal Feard E:ard
11. 9 *:oclear Regulatory Connission ll.S. ! uclear Regula tory Co. :.ission
|ashington, D. C. PO%S t|a s!,ington, D. C. 20SSS

*Dr. Jchn H. Buck Philip P. Steptoe, Esq.
.'st e. ic Sa fety and Licens ing Mic? ael I. Miller, Esq.

.sc, al .0.:rd Is! am, Lincoln & Scale
'

ll.S. ::xicar Regulatory Coc.nission Cne first !!aticnal Plaza
..a s;.i ngt o n, D. C. POSSS ' Suite 4700,

- Chicago, Illinois 60503
Christine N. Kohl
*tc. ic Safety and I iccusing Jos aph Gallo, Esq.|
s

.'cc al Baird Is1.2m, Lincoln & Beale'

ti.S. *:xicar Regulatory Co.wission 112 0 Ccnnecticut Ave. , N.W. , .=375
'|a3M .gton, D. C. P05SS !?a s hington, D. C. 20036

| :'i r: crt Grcss: in, Esq. , Chiin in .0!.o A. I.eithauser'

| ftc ic Safety and I.ic. nsing b 1 ei thauser and leit' tuser, P.C.i
,

| 'c rd C,u l Pla/a, Suite 212
ti.5. *: elcar Regula tory Connission 13.:J1 Eight Mile Rn d
'! ' * .:! o n , D. C. . 0:.SS fa s t P.> t roi t , til *'021'

|

'Pr. .'s,ar H. Paris . 0! 10" eill, II'

| M- ic Saf. ty anii I ici ns ing P.O..te 7, Fox 44
| .id I*af . e Ci ty, Michic2n 3 54'

| LI.S. ';e1. r ".gulaI.ry Co ..is i.'n
. i %S!!n' ,.co, ii. C. '1 ''
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1'. 1 t a :'iria C . !'o'. I e r 1:n i gh t , Et q .
de /, Fox 103c Ac f.ing Geoc ral Coun .cl

''

C1.rli.-.olv, 111 49/F0 Co ncil on rovircon.cn'. ,

Q:a1i ty
i k . .'o.*so ne B i e r /22 Jackson I' lace, ii.W.

I t. lint"n ''at hington, D. C. 20005,
.

c' rlc wiv, III 49/20.

Me. Cordon liowie
7, * ic c.if. ty a nil I. icros ing all Pine

',, .11 reard ranel "o) .e City,Iil 49/12
ti.s. ':".:1. .ir P gula t ory r.miss ion

h i:.u t en D. C. 70%$ 'r. Jin l' ills
''
.

To;te 2, Fox 103
M . ..ic Sa fety and I.imus ing Cl.irlevoix, !il 49/20
'.:rd ranel

ti.S. iNeli a r Regulat ory Ce:.niission Jai 2s Olson, Esq. '

'' shingt on, D. C. PO!.f.5 P. O. Fox 561..

Tra .orse City, Ilichigan 49504
' .c!..:t ing ..nd S. rv ice Sec t ion
II.S. ::acli ar Pc. fila t ory Co....aiss ion !!erbert Sernmel, Esq.
'? hingit n, D. C. 20 % S 'Jrhn Law Institut.e ofi

The Antioch School of Law
ifr. ilc.as ri. inn 1624 Crescent Place, N.W.
.7c d e 3, "ex .;41 -|as hington, D. C. 20009
Cl.ir b eix, ::I 49/70

& M I.. Sacon, Esq.
Cens : .ars PO.er Co..

712 *| st Fichigan Ave.
J. d.< ;n, ;11 49r01

'Mr. Samuel J. Chilk
Secretary of the Connission ,

11.S. Nuclear Regulatory Conmission
'|ashington, D. C. 20555

s

* Leonard rickwit, Esq. '

General Counsel
ll.S. fluclear Regulatory Conmission
!!ashington, D. C. 20555 .

d 'bMk Mb .

.

. Janice E. Moores
N Counsel for NRC Staff
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