UNITED STATES OF AMERICA
' INUCLEAR REGULATORY COMMISSION

C SAFETY AND LICENSING BCARD

Docket Nos. 50-454
50-4535

(Byron Nuclear Power Station,
Units 1 and 2)
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MEMORANDIM CF INTERVENCR ROCKFCRD
LEAGUE CF WOMEX VOTERS IN CPPOSITION TO
PETITION FCR RECONSIDERATION

On Jarmary 8, 1981, the Board issuec a detailed Memorandum and
Créer ruling on the admissibility in this proceeding of the revised contenticns
of the Rockford league <¢f Women Voters ("the League"), an intervenor herein.
On February 13, 1981 the Applicant, Camonwealth Edison Company (“Edison”),
filed a petition to reconsider the Board's ruling in three areas. This
memcrandum responds to that petition, and to the Staff's March 3, 1981

memcrandum supperting Edison's position.

Introduction

At the outset three cbservations must be made. The first is that
Fdison's petition confronts the Board with nothing new. Ediscn simply
reiterates arguments it made in response to the League's revised contentions——
arguments already rejected by the Board. The second is that, contrary to
Edison's apparent positicn, this Board has substantial authority over the
procedure and timing to be followed here--authority which the Board thoughtfully,
and properly, exercised in its January 8 Memorandum and Crder. And the thirxd
okservation has to do with the nature of the contentions and the procedures
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applicable to contentions. As the Board correctly observed, Memorancum,
January 8, 1981, at 2, 4, contentions are analogous to pleadings ir Federal
civil practice. Their function is to serve notice of issues, nct o set

cut ience ar finally resclve disputed points. With contentions as with

'

ple= _ngs:

"It is neither Congressiocnal nor Conmission pelicy to
exclude parties because the niceties of pleading were imperfectly
observed. Sounder practice is to decide issues cn their merits,
not to avoid them on technicalities.

"Nor is a Board at liberty to reject a party's interventicn
petition--as applicants' papers seemingly imply-—because of doubts
about the party's ability to prove its case. The Rules cof
Practice desicnate avenues for aveiding an evidentiary hearing
where it is not needed; cne must follow the paths prescribed,
however, to reach that result. 10 CFR 2.749."

Houston Lichting & Power Co. (South Texas Project, Units 1 and 2), ALAB-349,

3 NRC 644, 649-50 (1979).

These basic principles have particular applicaticn <o Edison’s present
situation. Edison wishes, in substance, to dispcse sumarily and at the threshold
of a substantial number of contenticns admitted by this Board. As the Appeal
Board pointed cut in South Texas, there are appropriate ways to do so-—which

Edison has not invoked here. See also Houston Lighting § Power Co. (Allens

Creek Nuclear Generating Station, Unit 1), ALAB-390, 11 NRC 542, 546-50 (1380).
Of course it is as yet premature to invcke 10 CFR § 2.749. But that secticm,

Scuth Texas, and Allens Creek underscore an impertant point. If after discovery

the contentions Edison attacks ultimately rrove valueless, the mechanics for

resolving them short of an evidentiary hearing exist. Edison has, then, ancther
 §
bite at the apple. But if those contenticns are summarily rejected now,

1. Ediscn also expresses concern over bucdensame discovery. Again Ediscon
misconceives its remedy. Should discovery proceedings become unduly burdenscme
to Edison (which, we note, has far more resources than the League), Ediscn may
seek relief under 10 CFR §§ 2.720, 2.740(c). But to scuttle issues in advance
cn the ground that discovery might at same point beccme burdensame is a form
of throwing ocut the baby with the bath water authcrized neither by the Rules

of Practice nor by cammon sense.
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at the initial pleading stage, the League has no remedy until this entire
proceeding is terminated. Nc interlocutory appeal can be had. 10 CR § 2.714a;

Houston Lichting & Power Co. (Allens Creek Nuclear Generating Station, Unit 1),

ALAB-586, 11 NRC 472 (1980).

Simply in light of these general benchmark principles, Ediscn's
petition to overturn the Board's ruling admitting the L2ague's contenticns
(and thereby truncate important portions of this proceeding, in advance of any
meaningful factual inquiry) does nct cammend itself. Nor does Edison's petition

for reccnsicderation fare better on closer scrutiny, as we show below.

; I
THE BCARD COFRECTLY REJECTED
EDISQN'S "LATE FILED CONTENTICNS" ARGIIENT

Edison's first complaint is that ten of the Leacue contentions
acmitted by the Board were "late filed," and must therefore be reviewed in
light of the five factcrs set forth in 10 CFR § 2.714(a) (1). Petition at 2-6.
This Beard rejected exactly the same Edison arjument as to_exactly the same
ccntentions (and cthers, of which Edison does not now complain), in its
January 8, 1981 Memcrandum and COrder. GEdiscn offers no persuasive reason why
its arcqument is any better now than it was when the Zoard rejected it.

Edison begins by misconstruing the relevant events. Ediscn assurmes
that the Leacue's initial statemcnt of thirteen contenticns samehow constituted
a "final" pleading. As the Board explained at pages 7-8 of its January 8, 1981
Mercrandum and Crder, however, that simply is not the case. The Board explained
that the August 1979 conference (and the Board-requested negotiations which
followed) were "nct intended to...limit the lay parties to the narrow scope

' . 2 . R
of the proffered contentions.” The Board concluded that any such limitation:

2.. As the Scarxd noted ,Ié.), "at the special prehearing conference :1d in
Rockford, Illincis on August 21-22, 1979, ncne of the Intervencrs was represented
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mldalsobeun:mto_helntervencrsbecausetle
Boardneve.rmterdednor L_raxcate:ltotrﬂntlattreywerengldly
Bound to the scope of unreviewed contentions in developing or
necotiating a set of contenticns reflecting their concerns.

(Bmphasis added.]
Accordingly, the Board held:

"we do not recard these revised contentions as nontimely
within the meaning of our rules.”

Thus the occasicn for pursuing a 10 CFR § 2.714(a) (1) incquiry simply
does not arise. Edison claims that the timing provisions of § 2.714(a) (3)
leave the Board with no leeway in this regard. But that is not true.
Section 2.714(a) (1) specifically provides—immediately before setting out the
factors governing a non-timely petition tc intervene——that the Board may
establish what is "timely." And the sole authority cited by BEdison on this

issue, Louisiana Power & Licht Co. (Waterford Steam Electric Station, Unit 3),

AIAR-125, 6 ABC 371, 372-73 (1973), specifically upheld the Board's authcrity

to extend the time for filing contentions. See also Houston Licghting & Power Co.

(Allens Creek Nuclear Generating Station, Unit 1), ALAB~590, 11 NRC 542, 544
(1980) , upholding a contention which "first surfaced in (an] authorized
supplemental filing." Certainly, Waterford (where the contenticns in issue were

concededlv not timely) affords no basis for overturning this Board's determinaticn,

on the facts of this proceeding, that the League's challenged contenticns were
timely.

In particular, Waterford did not (as Edison contends, Petition at 5)
hold that "new" contentions are ipso facto untimely. Nor did Waterford hold
that the €2.714(a) (1) factors rust automatically be applied to all such contenticns.

wWhat Waterford did was to reverse a Licensing Board rejection of admittedly

untimely contentions, on the ground that the Board's rejection had erronecusly
failed to take into account the § 2.714(a) (1) factors on a contention-by-contenticn

basis. But to say that those factors must be applied to admittedly untimely
r ¥ ;
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contentions (as Waterford did) is cbviously not to hold that they must be

applied to contentions which this Board has held timely. Waterford, and

Edison's argument, are both wide of the mark here.
That disposes of this issue. In view of this Board's holding that
the contentions Edison attacks were timely, it is not apprcpriate at this
stage to address the 10 CFR § 2.714(a) (1) factors in detail on a contention-
by-contention basis (as Waterford would require)-——nor has Edison or the
Staff done so. On that score we note only that if the issue were to arise,3
the Leacue would be entitled to be heard cn the matter (and tc respond to anything

Ediscn or the staff might present). Houston Lichting & Power Co. (Allens

Creek Nuclear Generating Staticn, Unit 1), ALAB-565, 10 NRC 521 (1979).

II
THE BCARD'S RULING ACCEPTING
THE LEAGUE'S UNRESOLVED-SAFETY-ISSUE
CONTENTICNS WAS CORRECT

A number of the leacue's Revised Contentions relate to so-called
"generic" unresclvea safety issues, having particular applicability to Byren,
which are the subject of ongeing Camnission and Staff effort and of Task Action
Plans of varying levels of structure or implementation. In the celebrated

River Bend decision, Gulf States Utilities Co. (River Bend Staticn, Units 1 and

3. Arcuably Edison's failure to address those factors in its response to the
league's Revised Contenticns, despite its claim of untimeliness in that response,
should dispcse of the matter even if--cortrary to the Board's subsequent
holding--the contenticns it attacks were not timely. Waterford's reversal of

the Licensing Board's rejection of admittedly untimely contentions plainly stands
for the propositicn that under the circumstances here (see nocte 2 supra), non-
timeliness is nct alcne a sufficient ground for ruling contentions ocut of issue

on a wholesale basis. Ediscon having failed to present anything more (in effect
demanding that the Board conduct a sua sponte line-by-line incuiry), its cbjection
should be denied even apart fram the Boarc's express holding of timeliness. A party
who fails to arcue his own objection is hardly in

rdly in

o g ‘ ‘ a position to demand reconsideraticn
of its denial so that he can then raise arcuments he forewent earlier.




2), ALAB-444, 6 NRC 760 (1577), the Appeal 3card imposed an affirmative
duty on Licensing Boards to identify, and to evaluate the impact on plant
fety of, such unresolved safety issues—even in uncontested procceedings.
In its Jamuary 8, 1961 Memorardum and Crder, this Board carefu..y
analyzed River Bend and two subsequent decisions, Virginia Electric and

Power Campany (North Anna Nuclear Power Staticn, Units 1 and 2), ALAB-491,

8 NRC 245 (1978), and Northern States Power Co. (Menticello Nuclear Generating

Plant, Unit 1), ALAB-620, 12 NRC ___ (Ncvember 24, 1980). This Board pointed
cut that beginning with River Bend, in the context of unresolved safety issues,
those decisions carved out a major role for the SER in the context of unresolved

safety issues. As River Bend held, 6 NRC at 773:

»The SER is, of course, the principal document beicre
the licensing board whieh reflects the content and cutcame
of the staff's review. The Board should, therefore, be able
to lock to that document to ascertain the extant to which
generic unresolved sa.ety problems which have een previously
identified in a TSAR item, a Task Acticn Plan, an ACRS report or
elsewhere have been factored into the staff analysis for the
par’ .ular reactor-—and with what result....

-~

Insl'r:r" the Bocard (and me:x...lcaswell) should

a ::os***cn to ascertain from the SER R itself--without

ed tO rescrt to exwrinsic doc._. ':.s—the staff percepticn
the nature and extent of the relaticnship between each
cnificant unresclved generic safety cuestion and the eventual

operation of the reactor under scrutiny.”

=
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In River Bend (a construction permit proceeding), the SER was
already in existence at the time the contenticns under discussicn in that
case were submitted. 6 NRC at 771. Under these circumstances, and in the
context of a constructicn permit proceeding (where, as noted in North Anna,
8 VRC at 248, unresolved safety issues may have less immediate sicnificance
than they do in an operating license proceeding like this ore), the Arpeal
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Board held that contentions addressed to unresclved safety issues were
recuired to establish a "nexus" between the particular issue and the facility
in c;uest.j.m.4 But here the SER-——the crucial cdocument fram the standpoint of
this Board's and the parties' analvsis of unresclved safety issues—has not
yet been issued. What effect does that have?

Quite properly, this Board held that the fact that the SER has not
issued cannct be used to deprive the League of the opportunity to plead
inadequate res .ution of particularized generic safety issues with respect to

Byron:

"The League is entitled to put in issue 2_:1 its rleadings
the adequacy of the staff's treatment of unresolved gener..c
safety issues in relating to the Byron facility. The specificity
and nexus contemplated by River send surra, cannot be expected
until the staff's SER has been filed. Accordingly, these
contentions are admitted, subject tO subsecuent refinement and
particularization after the SER has been filed and arpropriate
discovery camplet

Memorandum and Crder, January 8, 1981, at 17-18. This is an eminently practical

result. As the Board pointed cut (IS., at 18), if in licht of the SER it appears
that some of the lLeacue's generic safety issue contenticns are without substance,
the procecdure of 10 CFR § 2.749 is availakle to dispose cf those contentions
at that pecint. (On the other hand, if the lLeague's contenticns are rejected
at this surely pleading stace, the lLeague has no immediate remedy--see -pages 2-3,
above--and the Leacue's ability to assert those contentions when the SER is

ultimately issued may be qaesticnable.s)

4. Contrary to Edison’s assertions in its petiticn for reconsideration, we believ:
the regquisite nexus has been established here, as much as is reascnably necessary
at the pleading stage. There is hardly roam to doubt that the issues pertain to Byren,
and that they bear upcn safety--the bas'f- "nexus" requirements of River Bend, § NRC
at 773. Nor do we understand this Board's Jamuary 8 Memorandum and Crcer to have
held otherwise. Additiocnal specificity will be desirable when the Byron SER is
issued; but the Board's ruling ex'uc“-‘v leaves room for that to occur.

-

S. BSoth Ediscn ané the Staff indicate that were they to succeed in dismissing
the contentions now, they would alsc cppese raising them wnen the SER is ultimately
issued. The Staff suggests that the SER, "when issued, may raise matters...which

could lead to the admission of la:e ‘cntert-ors.. - 1% can be shown such
infcrmation was ncot reasonably available...." St :‘ Respense to Petition for

Reconsicderation, March 3, 1981, at 4. Edison takes a similar pcosition. Petition
at 16, note.

-
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Nevertheless, instead of pursuing the altogether sensible course
mapped cut by the Board—which fully preserves Edison's ability to challence
safery issue contentions on which the SER (or developing events) cast doubt—
Edison wishes +o subject the League to a form cf "Catch-22." As the Board
observed, lacking the SER it is extremely difficult to achieve the level of
specificity (unwarranted at the pleading stage in any event, we believe:
see note 4 supra) which Bdiscn demands. Ediscn therefcre insists that the
Leacue's unresolved-safety-issue contentions be dismic<sed. But when the SER
is available, BEdison will then subject the League to an even more stringent
threshold burden by taking the position that the contenticns are "late" at
that ooint—because they were earlier dismissed. See ncte 5 supra. That
sort of merry-go-round is inapcropriate in any croceeding. As the Board

correctly cbserved (Memcrandum, Jaruary 8, 1981, at 2), quoting Philadelphia

Tlectric Co. (Peach Bottom Atamic Power Staticn, Units 2 and 3), ALAB-216,

8 AEC 13, 20 (1574), the Camission's pleading rules——of which, we submit,

River Bend's "nevus" test is a part—"should not be...construed as establishing

secretive and carplex technicalities."” And Edison's merry-go-round, intencled
artificially to erect technical cbstacles to the Leacue's contentions, is
even more inappropriate here, where it pertains to safety issues as to which
the League expects tC provide the Board with a decree of particularized analysis
and svidence simply unavailable if the Board's role is restricted (as Edison

113 have it be) to the limited review authorized in an uncontested proceeding.

Surely that is the precise point made in Northern States Power CO. (Monticello

Nuclear Generating Plant, Unit 1), ALAB-620, 12 NRC ___ (Nevember 24, 1980),

qucted at page 17 of the Beard's Jaruary 8 Memorandum:

"In view of the limitations impcsed by regulaticn, and the
fact that our review was necessarily unaided by any of the
parties, we have not probed deeply into the substance of the

reascns put forth by the staff [in the SER]... Scrutiny of
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the substance of particular explanations will have to await

a contested procesding.” (Brphasis acced by the Board.]

That "scrutiny”® is important, particularly at the operating

license stage. River Bend, North Anna, and Menticello all so mll.d..6 Here

the leacue's pleadings have invcked it, and "put [Ediscn] on nctice” of the
issues with which the League is ccncermed. Peach Bottom, supra, 8 AEC at

20-21; see pages 3, 17-18 of the Board's Jaruary 8 Memorandum. Lacking the
SER, more can hardly be required at this point (even assuming arcuendo mcre is
needed at same stace as a matter of pleading). The Board's handling of this
cquestion was entirely correct, as a matter of both law and cammen sense.

To be sure, BEdison carplains that di ery concerning the safety issues the
leacue has raised may be burdensome. This is both premature and beside the
point. The cbvicus remedy for a discovery problem—if it arises--is nct tc bar
substantive issues at the threshold, but rather to address the prcblem under

10 CFR §§ 2.720 and 2.740(c). The Camission's discovery rules are rodeled

on the Federal Rules of Civil Procedure. Florida Power & Licht Co. (St. Locie

Plant, Unit No. 2), LEP-79-4, 9 NRC 164, 162 (1979). Nothing in the Federal
Rules remotely authcrizes rejecting a pleading, Or barring a suistantive
issue, because discoverv might be burdenscme. sther, the Federal Courts—

aré +his Board—have arple authority to supervise discovery as may be necessary.

§. Those holdings are reinforced by what we have learned fram the

Three Mile Islané accident. The Kemeny Camission criticized the practice

of "issuling) cperating licenses to plants when there are still 'cpen safety
items,'" and the NRC's own Special Incuiry Group remarked--on the basis of

a survey of Licensing Board members--that "NRC staff safety analysis
cresentations, same say, have became lecalistic tracts that repeatedly recite
the same assurances in case after case.” The Need for Chance: The lecacy of ™I
(U.S. GPO, Octcber 1979), p. 53; NUREG/CR-1250, Thnree Mile Island, A Reoort
To The Cormissicners And To The Public (U.S. NRC, Jamuary 1980), o. 140.

Che hoTes that since those cocuments were written, matters have improved;

but they certainly underscore the importance of theroughly analyzing safety
issues rather than-——as Idison seeks to do--muzzling the inguiry at the cutset.
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It is in the discovery process, not here, that Ediscn's concerms can be

properly addressed, if and when the prcblems it hypothesizes manifest

themselves. 7

III.
THE BOARD'S RULING ACCEPTIG '
THE LFAGUE'S REGULATORY-GUIDE
CONTENTIONS WAS CORRECT

There remains only Edison's attack on this Board's ruling accepting
the ILeacue's four contentions "assert[ing] that in certain described respects,
the Byrcn design does not camply with Staff Regulatory Cuides.” Memorancum
an¢ Crder, Jaruary 8, 1981, at 18-19. Inasmuch as Edison's rather cursory
arcurent on this point essenr_i.ally reiterates its attack on the Board's
unresolved-safetv-issue ruling (discussed urcer II, above), we need not

lelabor <he matter. As the Board ckserved:

"A Regqulatc: 3uide sets forth cne, but not necessarily
the cnly, mer*od which may be employed by an Applicant
in order tr, conform to a regulatory standard. Hovever,
at scme point and probably in the SER, the Staff will
analyze and discuss the reasons why it finds acceptable
(or not acceptable) an alternmative method which this
Arplicant has chosen to erploy in order to conform to a
reculatory standard. For the same reascns discussed
recarding unresolved generic safety issues, surra,
these contentions will be admitted, subject to subsejuent
refinemsnt with respect to nexus and particularization
recuirements.”

rermocrandum and Order, Jamuary 8, 1931, at 19.

7. And even in the discovery context, "[a] general cbjecticn that the
interrogatcries are too nurercus or burdenscme"-——the appropriate equivalent

of Idison's concern here (though in Ediscn's case the stated concern is wholly
speculative and hypothetical)—"will not suffice."” Stonybrock Tenants Ass'n

v. Alpert, 29 F.R.D. 165, 167 (D. Conn. 1961). Specific defects in specific
discovery demands must be shown—just as is the case in Cormissicn Droceedings.
Boston Edison Co. (Pilgrim Muclear Generatirg Station, Unit 2), LBP-75-30,

T NRC 579, 583 (1979). A forticri Zdison's attempt €O bar contenticns wholesale
at the pleading stage on the grouncd of hypothetical, generalized discovery
difficulties cannct be allowed.

-10-



The Board's treatment of this questicn was quite correct, for
the same reasons its treatment of the unresclved-safety-issue questicn was
correct. Reculatory Guides are not mandatory per se, but they are important;
ané if an Applicant chooses not to carply with a Regulatory Guide, we ought
to know whether what it plans is sufficient.® As with urresolved safety
issues, the kind of thorocugh and focused scrutiny the League expects to
bring to bear on the Regulatory Guide Issues which this Board has admitted,
is simply not available if the lLeague's cententicons are rejected, and those
issues are therefcre "uncontested.” See pages 8-9, above. For that reason,
Edisca’s atterpt to cut-off this incuiry at the tihreshold was ccrrectly

rejected by this Board.

CONCIUSION

For the reasons set forth herein, the League respectfully submits
that Ediscn's Petition for Reconsideration of the Board's January 8, 1981

Merorandum and Orcer is without meiit and should be denied.

Myren M. Cherry

Cherry & Flymn

Cne IEM Plaza, Suite 4501
hicago, Illinois 60€11
(312) 565-1177

8. A review of the Byron FSAR Appendix A indicates that according to Ediscn's
ocwn assessment, Byrcn does not camply, or complies only in part, with over

20% of the relevant Division 1 Regulatory Guides; that as to a further 23%,

the most Bdiscn is willing to offer is a "commitment” that at same unspecified
future point, Byron will camply with the "intent" of the Guide; and that Ediscn
disacrees, or has "qualifications", cr reservations, Or interpretations of its
own, with over 20% of the pertinent Guides.
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I certify that a copy of the foregoing Opposition tp

Reconsideration was served, postace prepaid and properly addressed,

by mail on April 13, 1981, upcn the Chairman and members of the

Atamic Safety and Licensing Board, counsel for Cammenwealth Ediscn,

counsel for DAARE/SAFE, Intervencr, as well as the Secretary of the

Nuclear Regulatery Commission.




