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Practice for De=estic Licensing Proceedings; Expediting the NP.C

Hearing Process", per Ellyn ?ielss, Esquire.

General and Introductory Cc==ents

Insofar as the as the proposed a=end=ents purport to seek

greater efficiency in the processing of nu=erous filings with or

applications to the Cc==ission, such proposals are, arguably, to

be favored; but insofar as such amend =ents di=inish and contravene

certain fundamental and constitutionally protected rights of all

parties practicing before the Cc==ission, they are to be avoidec.

The " goals and purposes" clause of the solicitation deserves

a clear and unmistakeable de=cnstration. At pages 2-3 the solici-

tation cites the Three Mile Island Accident as thoroughly disrup-

tive of business-as-usual, and then urges a significantly acceler-

ated cchedule for reviewing and evaluating pending and future reac-

tor licenses, operating per=its, and the like, to =ake up for the

ti=e lest en the Three Mile Island Accident. Stripped to its es-

sentials, such preliminary pronounce =ent a=ounts to this: "Because

this regulatory agency has been overburdened by the breakdown of

a reactor facility approved by us under existing and more stringent

precedures, we must now relax or even abolish those precedures in

order to approve additional reactors under revised and less demand-

ing procedures." SMP respectfully sub=its that the forescing propo-

! sition f ails of its own illogic.
!
<

| Further, the introduction also includes a state =ent that the

nuclear power industry has completed or is likely to ec=plete cer-

tain reactors before they are actually approved by the Cc==ission.

| Cn such basis the solicitation then urges that the current hearing
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process be cut down in order to expedite the review of reactors

so co=pleted. Several infir=ities stand clear: First, barring ex-

tre=e or exceptional circu= stances, our legal system has never

favored an in-process redrafting of procedural law so as to reward

unper=itted conduct; here the solicitation urges just such action --

that we willy-nilly rewrite a body of procedural law in the inter-

est of aiding the nuclear power industry to gain rapid approval

us'on the fruits of its unpermitted conduct. Second, it is also

i=plicit in this part of the solicitation that safety, or its an-

tithecis of hazardous conduct, can upon so=e appropriate standard

be rendered into econc=ic or =cnetary ter=s. This assu=ption also

bears scrutiny: for =cre than five hundred years our legal syste=

has recognized and vigorously defended the division between law

and equity -- based on the fundamental principle that while so=e

injuries can be co=pensated in =eney ter=s, other injuries, whether

existing or potential, can be controlled only through the strict

regulation of the injury-producing or risk-creating activity itself.

SMp urges that this Co==ission not be swayed by a dollars-for-safety

or safety-for-dollars argn=ent; existing precedures for an orderly,

constitutionally valid hearing process should not be jettisoned ir-

responsibly si= ply because the nuclear power industry has =is-esti-

=ated this Co--4ssion's work-flow.

Last by way of introduction, and insofar as some of the pro-

posed amend ents work a violation, deprivation or denial of con-

stitutionally protected due process rights, it should be recognized

that the violation of such rights cannot be, and is not now, =easured

in dollar ter=s. By way of exa=ple only, 28 USC 51331, the pri=ary

jurisdictional statute of the United States District Court syste=,

-3-
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was a= ended to abolish the requirement of any dollar a=ount in en-

tertaining constitutionally-based clai=s. The nuclear power indus-

try is arguably about two centuries late in arguing that the consti-

tutionally protected due process rights of parties practicing before

this Co==ission can be traded away on an econc=ic basis.

Co==ents upon particular A=end=ents

The apparent purpose of the acend=ents to abolish discovery

by parties upon the Cc==ission represents a thoroughly unlawful and

unprecedented violation of the parties' constitutionally guaranteed

rights of and to procedural due process.

I
The closest case in this jurisdiction cn the point of an

interested party's constitutionally protected due process rights to

discovery upon a federal ad=inistrative agency is Ralpho v. Bell,

186 U.S. App.D.C. 368, 569 F.2d 607, on rehrg 186 U.S. App.D.C. 397,

569 F.2d 636 (1977). There plaintiff had presented a clai= under

the Micronesian Claims Act for the value of his hc=a, destroyed in

?iorld ?lar II; in awarding hi= co=pensation therefor the Micronesia =

Clai=s Cc==ission relied upon a value study of its own as to which

the plaintiff had not been accorded prehearing access. In recog-

nizing the applicability of due process protections to an ad=inis-

tartive hearing the court stated:

(plaintif f) clai=s, inter alia, that the Co==is-
sion's putative reliance on evidence to which he had
neither access nor opportunity to address violates the
Due process Clause of the Fifth A=endment. * * *(That
constitutional provision binds the Cc==ission and (plain-
tiff) is entitled to de=and its protections. * * * (I)t
is settled that "there cannot exist under the A=erican
flag any govern = ental authority untra- eled by the re-
quire =ents of due process of law. Id., 186 U.S. App.D.
C. 379-380, 569 F.2d 618-619.

1 Such election is =ade en the basis that any litigation ficwing frc=
errcnects acticn on the part of the Co==ission will be conducted pri-
=arily in this judicial circuit.

-4-
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Subsequently applying such due process standards to the case at bar

and holding in favor of plaintiff, the court stated:2

(Plaintiff's) basic clai: . . . is that the value study
upon which the Cc==ission ostensibly relied in assessing his
damages was not =ade available in ti=e to enable hi= to
challenge it. An ocportunity to =eet and rebut evidence
utilized by an ac=inistrative agency nas long ceen regarded
as a prl=ary recuisite of cue process. Ic., a; jo9 anc cac,
respectively. (Econnotes anc citations c=itted; emphasis
added.)

(2) Written orders upon written =otions should be preserved.

Any variance frc= this practice should be conditioned upon the ex-

istence of extreme or unusual circu= stances, and allowed then only

if the hearing officer in charge of the proceedings shall =ake and

state for the record specific and detailed findings of fact and con-

clusions of law, and furnish a copy of the sa=e to all parties with-
*

in a reasonable period of ti=e.

(3) Objections to, and motions for reconsideration of, prehear-

ing crders, should be =aintained. It is a basic, functional truis:

of our legal syste= that error can be =ost easily and effectively

corrected at the point closest to its creation. Such prc=pt =eans

of correction not only advantages parties practicing before the Cc=-

mission, but also pro =otes the public interest in such proceedings.

(4) The "quoru= Rule" requiring two board =ebers upon "each

substantive order" should be kept intact. Such rule serves to en-

sure that both the technical and the procedural aspects of any par-

ticular question will be considered. A " voluntary consultation" is

no substitute.

(5) EMP states no position upon the elimination of an applicant's

right to reply.

o
~ Accord, Goldberg v. Kelly, 397 U.S. 254, 90 S.Ct. 1011, 25 L Zd. 257
(1970) (Recognining due pr ,ss right to govern =ent's infor:atica on
the part of welfare recipi e;.)

-5
. _ . . - .



.

(6) The "45 day rule" should be =aintained, or if ec=prc=ised,

then only subject to such conditions as will ensure to an Intervenor

or Interested State a sufficient opportunity to secure additional

exper: assistance, if and as necessary: cne =eans might be to increase

the 2G-day respense er reply time to 30 days; another =ight be to al-

'em the opposing party sc=e =eans of investigation into the expertise

of the =oving party, whether by for=al or infor=al inquiry of experts

relied upon by the =oving party.

Conclusion

On the foregoing bases, SMP opposes the proposed a=end:ents

to the existing rules of practice. Additionally, SMP urges that any

changes as =ay be adopted by the Com d ssica be limited in applica-

tion to only such filings as have been made with the Cc==1ssion =cre

than two years prior to any enactment of changes, and to such filings

as may be shown necessary to maintain the operation of an existing

facility within two years after such date; stated in its oppcsite,

SMP urges that any changes =ade not apply to any applica icn unless

the applicant can and does show that either: (1) A cc=plete and ap-

propriate application has been on file with the Co==issien for at

least the past two ysars; or (2) Applicant will be forced to suspend

ordinary operations within two years unless the proposed a=end=ents

be approved. Such " phased grandfathering", if valid, could prc=ote

the interests of all parties to proceedings before the Cc==ission.

These "Cc==ents" are not intended by SMP to accord any propri-

| ety to the Cc==1ssion's atte=pted redrafting of its procedures, and

3MP expressly reserves its right to challenge such a=end=ents to NEC

{practiceandprocedureas=aybe=ade. -

e A
I, Respectfully sub=itted,
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Cavid Santee Miller'

\, Counsel for 5. M. p.
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