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Mr. L. J. Koch * Sud *

4'Vice President, Illinois Power Company y "
500 South 27th Street
Decatur, Illinois 62525

RE: CLINTON UNIT 1, PREHEARING CONFERENCE, JANUARY 29, 1981

Dear Mr. Koch:

I recently received a copy of your February 27, 1981, letter to Congressman
8evill, a copy of which had been sent to Robert M. Lazo, Acting Chairman,
ASLB Panel. Judge Lazo has been away in hearing for two weeks, and since I
was appointed Chairman of the Panel on November 3,1981, I am taking the
liberty of responding to your letter.

Two points should be made at the outset. Firstly, because the Clinton
proceeding is in litigation it would be improper for me to address specific
issues under consideration in that case. This response to your letter must
confine itself to procedural matters for reasons of due process. Secondly,
for the same due process reasons, I am required to note that your letter to
Congressman Bevill could be interpreted as an attempt to improperly in-
fluence the Clinton Board's actions. While I am sure this was not your
intent, in the future, caution should be used to avoid the risk of so inter-
preting such actions.

The principal function of any Atomic Safety and Licensing Board ("ASLB") is
to insure that the public health, safety, and environment are protected in
connection with the operation of nuclear facilities. To do so, ASLBs must
make sure that important safety or environmental considerations have not
been overlooked. ASLBs carry out these functions in operating license cases
principally by hearing contentions advanced by members of the public. These
functions and the means of carrying them out are mandated by the Atomic
Energy Act, the National Environmental Policy Act, and the Administrative
Procedure Act.

I am sure you appreciate that these laws impose the principal burden for
protecting the public health, safety, and environment on this Comission and
its licensing boards. One mechanism for carrying out these responsibili-
ties lies in NRC procedures governing contentions advanced by members of the
public in operating license cases. When contentions are advanced, the pri-
mary inquiry is whether each contention: (1) states a matter which is with-
in the jurisdiction of the ASLB, and (2) constitutes a challenge to the

8104010 N N
6 st 8



.

h

I

| -2- |

NRC's regulations. If the first inquiry is answered affirmatively and the
second negatively, the contention is initially considered. Objections as to
vagueness and generality address the question of whether the contention ade-
quately advises the utility and the NRC staff of the matters sought to be
put in litigation rather than the question of whether the contention is ini-
tially admissible. Of course the admissibility requirement, among others,
must eventually be met. While the NRC is presently reviewing these proce- .

dures, I can assure you that any future revision will continue to admit con-
tentions which may bear significantly on the public health and safety or the
environment.

Extensive experience with intervention and contentions established some
years ago that the overall hearing process was speeded by negotiations be-
tween NRC staff and intervenor (joined in by the applicant if it so desired)
with regard to contentions. Such negotiations, leading to the settlement of
issues, are sanctiond by 10 CFR 42.759 (1980). These negotiations, among
other things, greatly shorten both the length of time needed to adequately
sharpen contentions and the length of time for required hearings. In sev-
eral cases in the past, negotiations resulted in settlements that eliminated
the need for a hearing entirely. Consequently, the NRC amended its regula-
tions in 1978 to facilitate these negotiations (43 F.R.17798, April 26,
1978).

It was precisely these negotiations which the Clinton Board sought to en-
courage in the prehearing conference which you reference in your letter.
Admissibility will be again considered by the ASLB once these negotiations
are completed. Hopefully, Illinois Power's f ailure to participate will not
result in the need to hear contentions which might have been settled.

While I am unfamiliar with the specific contentions advanced in the Clinton
proceeding, there is a formal procedure for eliminating contentions without
foundation. Section 2.749 of the NRC's rules authorizes sumary disposi-
tion, prior to hearing, of admitted. contentions which do not raise factual
issues.

Finally a word on schedules. ASLB's cannot under the law complete proceed-
ings without the necessary staff documents. Therefore, any Clinton proceed-
ing will be governed by a schedule based on the issuance of those documents.
Should these expectations change, the ASLB and the Panel win accomodate
them to the maximum extent possible. I understand that the earliest esti-
mates for issuance of the SSER is November 1981, and that your estimated
date for completion of the plant is January,1983. If these dates are cor-
rect, issues of health, safety, and the environment will be resolved before
the contemplated operation date if a heering, as required by law, is found
necessary.
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If you have any questions or need any additional information concerning
licensing procedures, please do not hesitate to contact me.

Sincerel , ,

'. | -

/B. Paul Cotter, Jr. /
Chief Administrative Judge'

Atomic Safety and Licensing
Board Panel

i

cc: The Honorable Tom Bevill
The Honorable Edward R. Madigan
Chairman Joseph M. Hendrie
Comnissioner John F. Ahearne
Parties of Record
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