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On February 13, 1981, thi Board held a prehearing conference and
heard fron the parties regarding their reaquests for discovery and

v'actions thereto, Ry Order dated Fehruary 1081, the Roard ruls?

follows regarding requests for discovery filed hy the NPT Staff o

« Ecologv, Inc., at pp. 1 and 2:

he informmation called for by Staff requests 1, 72,
» 10 ani the first 11 will either bhe identified by
.S. Fcology, Inc, if previously filed with the N°C
or will be made fully available for inspection by

T

the Staff at the offices of U.S. Ecology, Inc.
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y 1981, 1.S. Ecology, Inc, (Licensee) filed a docurent

e

entitled "Motion By !.S5. Ecology for Clarification of Prehearing
Conference Order and Ru1ing on Discovery Requests, Ohjections and

Mfotions" ("Motion") which seeks to modify the above ruling,
Specifically, the Licensee now seeks to have the Board rule that with
regard to NRC Staff Request 2 that the Licensee is not required ¢o

produce certain documents exchanoed between it and Teledyne, Inc, which
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contained financial infow"etiool/ and that with regard to NRC

Interrogatory 8(h) that 1,9, Ecoloay is not required to produce

o

settlement docuvents, For the reasons set forth below the Staff opposas

instant motion,

I PISCussIo’

“e
5, The Board's Ri'ing Regarding NRT Staff Docunent Request
X s

Numher 2 aorrect and Supported by the Prenearing Cnnfarence
Record. )
27

Jdith regard to the NRC Staff Request 2,=" th2 Licensez prasents e

very st-~ained interpretation of the rzcord of the preheariny conference

in an attennt to show that the precise ruling of the Board was in

error, The Licensea attempts to arjue by reference to several worls

1/ Motion at 5, The type of documents containing such financial
inforiation that U.S. Ecology, Int., wants to protect are those thav
assert are "confidential and proprietary." In fact, the Licensee
withheld docurents it said contained financial or other privileged
infomnation during our discovery search of Licensee's docunents at
the Sheffield site conducted March 24, 1931, As wmore €ully discusse
halow, snecific NRC regulzcions provide for protectinn of such
docutents provided there has beeﬂ an appropriate s ~.ing nads
consistent with the Comnission's regulation reaarj1n* m1’nro’**v:
such inforiation, See 10 C,F,R, §§& 2,740 and 2,797,

2 Docuient Reouest No. 2 provides:

2. Provide all docunents described in request 1{a-y) ahove
between NECO and Teledyne, Inc,, and to, from, or hetueer
Teledyne and NECD, and between or among any agent, Aattnreny,
contractor, officer, or director of NECO and any such agent,
attorney, contractor, officer, or director of Telelyne.
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7‘1
tiken out of contax*® it NRC Staff counsel (Mosion at 3)= did nnt have

any interest in “"nunerical figures." & fair reatfinz of the transcript

>

"axes clear that this is sinply not true, Wher read in context, Staff
counsel's reference to "nunerical figures" was to indicats no interest

in the figures themselves hut that such figures may indicate sovwtnin

3 Thne reference was Tr, 137 to the words ", . . I'r not interpsta!
the nunarical figures . . ." when read in context make it clear
that Staff counsel Mr, Reis was indicating tha* tne Staff i35 nnt
interested in the numbers thenselves but rather what such figure,
i3t show ahout the condition of site, The excerpt below
jemonstrates this point:

CHAIRMAN GOODHOPE: All right. What ahout 2?

MR, RZIS: Mr, Chairman, can we go hack to 1?7 [ e
not sure whether r, Conner and U.S, Fcnlogy is
going to turn over, for instance, all precedin:
focunents in the corporation relating to No. 7, for
instance, requesting suspension of further
eraceedings on the application., Certainly they havs
labaled that “usiness judgnent in their answer, hut
I'm not interested in the nunerical figures, but
that might show things about the condition of the
site, the sand lenses that they might know exist or
don't exist under the site, or whether they dn exist

% '
or gon't.

CHAIRAN GOODHOPE: I'm assuming that you're goina t
get that letter,

Mi. REIS: Not only the letter, hut all docunents
that relate to it, because that is what 1 says, It
says "all matters which relate to," and the letter
we have, that's a2 letter that was sent to us, We
have that letter, but we want the preceding
docuents upon which the determination was made tc¢
send that letter, and tnat's what we're looking for,
and that's why we have --
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ahout the condi“ion of the site. That the Staff is seeking information
ahnut the condition of the site is further reflected by tha response of
“r. Reis to the Chairunan's ouestion asking Mr, Reis what the Staff 15
"Iaoking for" with regard to Docunent Request number 2 {at Tr, 203 and 20°%

1'?, REIS: Information that they might have told
Teledyns as to what the obliga_ions are when

T.-ledyne acqiired NICO, that tney night have toid
T:ledyne and ongoing as to what the obligations are,
thy conditions of the site; why they told Teledyn:
t12y were sending back their licens2., This all

12ads to discoverahle evidence, and what conditions --

CHAIRMAN GOONHOPZ: Proving what?

"2, REIS: They rmight have said there was 3
1ika2Yihood of fissures in trench and unpty-urn,
Ppssibly. I don't know. And thercfore we ought to
send back our license and see if we can get rid of
this obligation here, It would be better fron @
corporate point of view in the futura,

FHAIRMAN GOODHOPE: Suppose this happened. What
would that prove?

¥, REIS: It would be adnissions as to the
condition of the site. [t would point as to what
conditions should be put nn the site, as to what
they think the responsibilities are to the site, ant
what they think their obligations are to materials
buried in the site, It wou'd be relevant to eacr of
those matters.

Certainly it is not overbroad. It just asks within
the corporation, within them and their parent, It
does not go beyond and ask for information to
anybody who might have said anything to the worid.
It is linitad to a specific area where we think
there may bz relevant material on the particular
issues that we arz litigating in this proceedin:,

These excerpts make clear that the Staff is se2king any
discoverable information, including financial information th=*
concerns the condition of the Sheffield site or concern the need for

conditions in the event of termination of the license,
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Following the arguients of the parties with regard to tre Staff's
. a7
focurent Request number 2 the Board stated (Tr, 213):—

Allright you Yook and see if you have any such

docurants or documentation, and come baci and let us

know what you are going to do with it,

This ruling is consistent with the modern administrative and legal

practice which allows that pretrial discovery be “, ., . liberall,

granted to enadle the parties to ascertain the facts in complex

-
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ion, rafine the issues, and prepare adequately for a nors

g
expaditious hearing,"=

Furthermore, this ruling allows fulfiliment of
the purpose of discovery which is ", . ., to enable each party prior to
hearing to bzcome sware of the positions of each adversary party on tne
arious issues in controversy, and the in.ormaticn availadle to

w3/

adversary parties to support those position.. Frirthermore, it is

0

consistent with Tanjuage of the Comiission's discovery rule, 12 C,F.R,

£ % 92
~

2.747, which provides, in part, that discovery may he had i€ the

4/ Tnis statement by the Chairmman relates not just te technical
inforiation as argued by the Licensee, at 4, but to all the
information related to the condition of tre site requested by the
Staff.

5/ Pacific Gas and Electr forganz (Stanislaus Nuclear Project,
tUnit 1), LEF-T73:20, 7 N 1049 (1978)

£/ Pennsylvania Power and Light Company and Allegheny Electric
Cooperative, Inc., (Susquehanna Stean Zlectric Stations, Units
and 2', HMemorandum and Order on Scheuuling and Discovery Motionc
(August 24, 1979), at 5-6 (Unpublished), affirmed, ALAR-517

12 NRC ___ (September 23, 1980, po, 4-8, 24, 30),

"
-
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information sought appears to be "reasonably calculated to lead to the
discovery of adnissible evidence."

A further attempt to confuse the issue regarding what information
is and is not discoverable is the Licensee's reference to the Board's
stateient that it was not "going into NECO's financial stabi1ity."l/
The matter of discovery of financial information to show the condition
of the site or possibly lead to other discoverable evidence regarding
the condition of the site and ultimately assist the NRC Staff make its
case to demonstrate what might be appropriate conditions for license
termination is an entirely different issue than that raised by
[11inois in seeking documents for purposes of proving that the Licensee
may not be capable of carrying out possible decommissioning
requirements.gy Accordingly, the Licensee's argument has no merit,

B. The Licensee Has Not Made the Requisite Showing to Support a

Claim for a Protective Order Based on Proprietary or Confidential
Information

Another effort to hinder the Staff's discovery request ic the
general assertion that any documents exchanged between Licensee and
Teledyne, Inc. containing financial information would be confidential
and praprietary.g/ The Commissiun's law is clear that one asserting
entitlement to a protective order based on a theory of information

asserted to be proprietary or confidential must demonstrate, inter alia,

that the information in question is of a type customarily held in

confidence by its originator; that there is a rational basis for having

1/ Motion at 5,
8/ Motion at 5.

9/ Moticn at 5 and 8,
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customarily so treatad tne infomation; and tnat the information has, in
fact, been kent in confidence and is not to be found in pudlic
snur:es.lij This has not b2en done by the Licensee for any documeri.
Accordingly, th's argument is without nmerit,

C. Tne Licensee Has Not Identified Any Information Sought by NRC

Staff Request 8b That Relates to the Settlenent nf Issues in
this Proceeding

- — . —— e e et

With reaazrd to NRC Request Bh, the Licensee asserts privilege hased
on settleent negotiations, relying on 10 C,F.R, § 2.759.11/ First, there
ras been no iniization that there are any documents that relate to
settlcnent of issues in this proceeding.

Fven if tne Licensee 15 ahle to identify any documents, discussion.
ar connunications with the State of I1linois, other state, or private
«ntity which concern cettlement or negotiation, to assert any

privilege the Licensee must denonstrate that such settlerment and

10/ Virgiria Electric and Power Company (North Anna Nuclear Pcwer
Station, Units 1 and 2), ALAB-555, 10 NRC 23, 27 {1979).

11/ HKRC Staff Document Request number 8 provides:

R.a. Provide all documents which relate in any to
actions to be taken by or for NECO before NECO may
"quit," decomnission, or stahilize the site,
including but not limited to environmental
monitorina, site security, gradation and
stabilization of site surface, and site buffer zone,

8b. Explain in detail any discussions or
communications NECN has had which relate to £{a)
with the State of I11inois or any other state or
private entity.
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negotiation information relates to the issues identified in this

proceeding.lgy

111, CONCLUSION
For the foregoing reasons the NRC Staff opposes the instant Motion.

Respectfully submitted,

A // / '
Henry J4 McGurren
Counsel for NRC Staff

Dated at Bethesda, Maryland,
this 30thday of March, 1981.

127 The Tanguage of 10 C.F.R. § 2.759 as well as the Statement of
Consideration make clear that the Commission's recognition of
puhlic intercst in fair and reasonahle settlements concerns the
settlement and negotiation of the proceeding before this Board on
"particular issues" in the proceeding before this Board and not
issues that may be or may have been litigated by the parties in

other proceeding. See Statement of Consideration (37 Fed. Rea.
15127, July 28, 1972).
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