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MEMORANDUM AND ORDER

March 5, 1981 /&'

We have in hand the March 4, 1981 letter of NRC staff coansel.

In large measure, it reports the outcome of the discussion among

the parties respecting the order of presentation of testimony on

the two seismic issues remanded to this Board in CLI-80-33, 12 NRC

295 (1980). S In addition, the letter addresses other matters
'

pertaining to the remand. Because the evidentiary hearing is

scheduled to commence on April 6, 1981, prompt resolution of the

questions posed by the letter is imperative.

* ~

1. Our February 17 order suggested that 5.t' nightcbest' suit -

'

the convenience of Dr. Mihailo Trifunac if the ground.accelerati6n

1/ Our February 17, 1981 order called upon the parties to at-
tempt to reach agreement on this matter.
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issue (on which he will be testifying as a Board witness) were

heard ahead of the earthquake intensity issue. It appears, how-

ever, that Dr. Trifunac has university teaching responsibilities
.

each Monday and Wednesday. For this reason, he would prefer not

to have to appear at the hearing prior to Thursday, April 9. In

the circumstances, as all parties now agree, the earthquake in-

tensity issue will be heard first. In the event that the testi-

many on that issue does not consume three full hearing days (i.e.,

April 6, 7, and 8), the hearing will be recessed until the

morning of April 9 (at which time Dr. Trifunac's presence will
,

be expected).

2. Dr. Trifunac has requested a seven to ten day extension

of the time for the filing of his prepared testimony (now due on

March 16). None of the parties objects to a seven day extension

to March 23. Such an extension is hereby granted. We assume

that Dr. Trifunac will effect service of the testimony in the

manner suggested in staff counsel's February 20, 1981 Jetter to

him (at page 2).

3. Dr. Trifunac has posed three questions concerning cer-

tain formulae employed by Dr. Michael A. Chinnery in a 1973

article which the latter had co-authored. We suggest that those
I

questions be furnished directly to Dr. Chinnery either by Dr.

Trifunac or counsel for the New England Coalition on Nuclear
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Pollution (on whose behalf Dr. Chinnery will be testifying) . The i

responses to them should be in writing, with a copy provided to
counsel for each party and to this Board..

.

4. The parties are in disagreement as to the order of pres- |

entation of testimony on the earthquake intensity issue. In re-*

|
solving that disagreement we need not concern ourselves with the

fallocation of the ultimate burden of proof on that issue. Wherever

that burden may lie, the Commission's remand order clearly delin-

eates the scope cf the remand on the issue: we have been directed |
I'

to take additional evidence on "the factual validity of Dr.
;

Chinnery's hypothesis" and then to reconsider the conclusions we

reached on the issue in prior opinions. See CLI-80-33, supra, j

12 NRC at 297. This being so, common sence (which should govern I

the order in which testimony is presented) dictates that the hear- ;

ing of the issue should open with the further exposition of the |

Chinnery methodology. The applicants and the staff have reached

agreement that the applicants' testimony will then be ' presented

before that of the staff. We do not understand the Coalition to

object to the order of presentation as between the applicants and f
the staff (assuming that, contrary to its position, Dr. Chinnery's

i
'

testimony were to be received first) .

5. On the ground acceleration issue, the parties have agreed |

that the staff's witnesses should be heard in advance of Dr.

Trifunac. (Neither the Coalition nor the applicants will present ,
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witnesses on that issue.) A common sense approach likewise com-

mends this order of presentation. Just as the validity of Dr. '

Chinnery's methodology is the focal point on the further explora-
tion of the earthquake intensity issue, the Commission's remand

order puts the spotlight on the staff's methodology insofar as
the ground acceleration issue is concerned. See CLI-80-33, 12 NRC

at 298.

It is so ORDERED.

FOR THE APPEAL BOARD
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Q. %AN
C. Je47 Bishop T
Secretary to the
Appeal Board
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