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*Otfee of the $setsy
Doctating & Service yCOMMENTS OF ROBERT ABRAMS, ATTORNEY g

GENERAL OF THE STATE OF NEW YORK, Bg s
WITH RESPECT TO THE WORKING GROUP'S g y
IDENTIFICATION OF ISSUES, REPORT AND O'

SUMMARY OF THE RECORD

Robert Abrams, Attorney General of the State of

New York, objects to certain of the issues as phrased by

the working group, certain statements in the group's report,

and several omissions from the group's summary of our state-

ments. We submit, among other things, that the working group

erroneously failed to recognize that (i) confidence must be

based on existing facts rather than hopes for the future, and

(ii) the Commission must decide whether nuclear waste will be

disposed of safely, not, merely whether it can be. These and
I

other objections are sut forth concisely below. |
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OBJECTIONS TO THE
|ISSUES IDENTIFIED

|

The working grcup says it has identified 26 differ-
t

ent issues in this rulemaking. We object to the wording .

of many of these issues.

,

Issue 1.2: The issue identified, " Standard for

Finding Confidence," is stated as how much assurance is neces-
,

sary for confidence. While this issue is important, another

issue relevant to the Standard -- but which is omitted -- is ,

whether, as claimed in our Statement, assurance must be based on

facts which exist today rather than on hope or speculation about |

facts which may or may not come into being some time in the future.

Our position that assurance must be based solely on existing
facts is mentioned in the Report, Part 2, p. 10, but no issue

is identified to resolve that question. We submit that it must

be faced and answered by the Comid Ssion.

Issue 2.1: The Commission should not assume a

commitment by the Federal Government to provide the policy and

budgetary support necessary to carry out whatever measures are

required. For one thing, such an assumption would run counter

to many statements in the record. For another, until the necessary

technical measures and their cost are fully known there is no basis

for even guessing how the Government, or its different components,

would act. Moreover, campaign statements by Preisdent Reagan raise

doubts about the continued existence of don itself, thus casting
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further doubt about the continuity of its current activities.

For the Commission to evade the institutional questions within the

Federal Government by conjuring up an assumption out of thin air

would undermine the credibility of this proceeding. ,

.

Issue 2.2: This issue is well stated so far as
repositories are concerned, but it should be broadened to cover

storage facilities as well as repositories. Nuclear waste

will not be safely stored pending disposal unless storage sites

are accepted by State and local governments.

Issue 3.1: This issue is not correctly stated. Since

-
the ultimate issues are whether nuclear waste will be safely

disposed of by a given date and will be safely stored until then,

use of the word "can" tends to miss the issue. Moreover,

with respect to the relevant date, the court in State of Minnesota
v. NRC, 602 F. 2d 412 (D.C. Cir. 1979) selected the arbitrary

date of 2007, while we and others have argued that an earlier

date should be used. See our Statement, p. 24. The Commission

should select a date, rather than avoid the issue through use

of the " schedule consistent with" language created by the working

group.

Therefore, Issue 3.1 should be restated to read:

(a) Based on existing facts, is there
assurance that DOE, by the necessary date,
will complete construction of the necessary
number of safe repositories at sites ,

Imeeting all technical criteria, and obtain
State, local and public approval for put-
ting the repositories into operation?

(t, What is the necessary date?

-3-
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Issue 4.1: Instead of the vague term " extended

perieds," the term should be "many decades or substantially

longer," because the time period is indefinite. There is no

known date by which storage will no longer be needed.
.

Issue 4.2: This issue should begin with the word

"Will," rather than "Can," and should end with "perhaps for

many decades or substantially longer."

Issue 4.3: This issue should be restated to read

as follows:,

Is the Commisrion now confident
that storage will be safe for an
indefinite period lasting several
decades or perhaps substantially
longer despite the possibility of
accidents, acts of sabotage and acts
of terrorism?

-Issue 5.1: This issue, as stated, uses the "can"

instead of "will" form, and also uses the irrelevant word

"potentially." Many sites may be potentially acceptable, but

safe disposal requires sites that actually meet all the

necessary criteria. The issue should be restated, as follows:

Have the necessary number of safe sites
meeting all technical criteria been shown to
exist, and if so, do we have assurance from
existing facts that they will be developed by
the necessary date?

Issue 5.2: This issue uses the word "can" instead

of "will," and seeks a speculative answer on whether knowledge

will come into being in the future -- something that neither the
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Commission nor anyone else knows with any certainty. Unless [

the knowledge exists now, there is no way of knowing when,

if ever, it will exist, or whether the substance of any knowledge

subsequently received will be favorable or unfavorable to the
.

DOE plan. Therefore, the issue should be restated as follows:

Is the state of knowledge of candidate
geologic media and sites for a repository
sufficient now for DOE to select a safe
medium and a sufficient number of safe ;

sites?

Issue 5.3: As phrased, this is a non-issue.

It is generally accepted s -* in situ testing of a specific f

' e determined whether that sitesite is necessary befcre it t '

is suitable. As demonstrated at ta - t, Kansas, such testing

may prove that a site previously conside_'i suitable is not
,

suitable. Moreover, DOE has not even selects r'..aidate sites
,

yet for intensive in situ testing, and so the answer to the

second question must be no. The issue, therefore, is not open

to question, and must be answered as indicated above.

Issue 5.4: This issue is misstated because if the -

knowledge does not exist today the Commission cannot say when,

if at all, it will come into existence. The issue should me

restated in terms of facts known today.

.

Issue 5.5: This issue is misstated for the same

reason as Issue 5.4.

Issue 5.6: The term " obstacle" tends to confuse

the question. The issue should be restated, as follows:

-5-
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Does the Commission have confidence
that nuclear waste will be safely disposed
of in a repository despite the possibility
of accidental or deliberate human intrusion
into any repository?

Issue 5.9: If DOE has not developed engineered ,

barriers to date, the Conmission cannot say when, if at all,

DOE will develop them. The issue should be limited to whether

DOE bLa developed the engineered barriers.

Issue 5.10: This issue is sheer speculation. It

should be limited to whether DOE has already solved the bore-

hole and shaft sealing problem.

Issue 5.11: The second sentence should be changed

to whether a system for ensuring retrievability already has

been devised. If it has not, the Commission has no basis for

speculation about whether or when one will be devised.

Issue 5.13: The first sentence should begin with

"Do," rather than "Can," because the concern is with the

adequacy of existing models rather than the theoretical adequacy

of non-existing models. For the same reason the second sentence

should be: "To what extent have they been validated and

verified?"

Issue 5.14: The second sentence should be "Will

DOL meet these objectives?"

Issue 5.15: The two sentences included in this

issue are good, but a third sentence should be added, as

follows: "Will the necessary monitoring be performed?"
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OBJECTIONS TO THE WORKING GROUP REPORT
(Introductory Statement and Commentary)

1. On p. 3, line 10, the word "can" should be

changed to "will." The Commission must decide if nuclear .

waste will be safely disposed of, not only whether it can

be. See pp. 16-17-PS.*

2. On p. 6, the IRG report is cited as supporting
the scientific feasibility of waste isolation. This citation

is misleading, however, because that report (p. 42) said, to

the contrary, that "the scientific feasibility of the mined

repository concept remains to be established."

3. On p. 7 .t6e working group acknowledges that tech-

nical gaps exist in the waste disposal program, but says that the

- Commission may rely on the existence of DOE's research program

as a basis for confidence, although it is unknown if DOE will

find answers or if any answers found will be those hoped for

by DOE. The working group also says that the Commission ma;

have to exercise " intuitive judgment" to resolve the technical

gap problem. See also p. 45.

We disagree with the above views. We contend that

confidence would nave to be based on facts which exist today,

not on facts which DOE or others may hope will be discovered in

the future (p. 24-PS). Wishful thinking in past years has

-
,-

PS refers to our Statement of Position; CS refers to our*

Cross-Statement.
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led this nation to its present nuclear waste dilemma. For ;

years the NRC and its predecessor have allowed nuclear plants

to produce nuclear waste because of the hope that some day a |

solution would be found, yet the solution has not been achieved

and large quantities of waste need.to be disposed of. The time

has come to say no to new nuclear plants until a solution has

been developed and tested. For 'he Commissi,on to find confidence

based on the hope that a solution will be found would be !

irresponsible and dishonest. Facts, rather than intuition, hope, ,

;

optimism or faith in technology murt be the basis for the Com- -

i

mission's decision.

Moreover, the working group's suggestion that confidence

can be based on the existence of the DOE program is incorrect.

1

For decades the Government has had a program aimed at solving '

t

the warce problem, but success has not been achieved. It is

true that the Commission't earlier policy statement expressing

confidence in safe disposal was bcsed on the program then being

undertaken by a predeces sor of DOE. 42 Fed. Reg. 34393. However,

that policy statement was rejected by the court in State of Minnesota

v. NRC, 602 F. 2d 412 (1979), precisely because it was not based

on a factual record. (See pp. 25-26-PS). Now, at the court's
i

direction, a factual :acord has been developed, and the Commission's

decision must be based on existing facts rather than the ongoing

activities and hopes of DOE. If the facts now in existence !

do not establish that nuclear waste will be safely disposed of, :

;
i

'
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if they establish instead that technical gaps still exist,

the decision must be that there is no basis for confidence at

this time.

.

We also object to the suggestion that the existence

iof substantial uncertainty should result in " framing the outcome

of this proceeding directly in terms of changes in licensing

and regulatory policy" (p. 12) . In our view, the existence of

such uncertainty should result in a finding of no confidence.

The Commission's duty under the Atomic Energy Act to protect
,

public health and safety requires an honest answer to whether

there is confidence based on existing facts to warrant further

licensing of nuclear plants. In addition, the court's ruling

in State of Minnesota requires it. If the answer is no, the

Commission should so state rather than issue a meaningless, '

contingent ruling.

4. We disagree with the working group's suggestion

that the record should be supplemented with respect to DOE's

expenditures of manpower and monetary commitments to the

disposal program. This is irrelevant. No matter what the

expenditures may be, there could be no assurance that all

technical and institutional problems will be resolved. It I

would be sheer speculation to say that a given lavel of

e.xpenditure will assure a safe solution. Moreover, in light of i

Federal budgetary policies and procedures, future DOE expenditures

in this area cannot be predicted with any certainty.

-9_
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5. Deciding whether nuclear waste will be safely

disposed of certainly requires consideration of institutional

issues. To the extent that the working group equivocates on
,

the Commission's need to face that issue (pp. 10,19), we object.

OBJECTIONS TO SUMMARY OF THE RECORD

We recognize that the summary of the record is*

a very abbreviated presentation of the parties' positions

and omits the supporting argumentation. We therefore ask

the Commission to review the actual statements filed to

determine the basis for our positions. In light of our

recognition that the summary could not set forth our arguments

in full, we limit our objections to those areas where important

parts of our position are omitted from the summary.

OBJECTIONS TO PART 1.B: SUMMARY OF
PARTICIPANTS' STATEMENTS ORGANIZED
ACCORDING TO THE DOE SW3 JECT HEADINGS

1. With respect to Subject II.D.(3), we are quoted

as.saying that the site investigation work conducted to date

affords no basis for confidence that satisfactory sites will

be found (p. 54). This should be supplemented with a sentence

adding that serious problems are already known to exist at

all of the sites under consideration (pp. 65-67-PS; pp. 42-45-CS).

- 10 -

_.



.

9

2. Under Subject II.F.(2), our response to the Oklo
argument is mentioned. In fact, we set forth eight reasons t

why Oklo was irrelevant (pp. 19-21-CS), but the work;ng group's
surmary mentions only cne (p. 84). The summary should indicate '

briefly that other responses were raised as well.

3. At p. 106, with respect to Subject III, our

point that the public perception of risk differs from that of
the technical community is mentioned briefly, but the manner in
which the public' perceives risk was omitted. The statement

should be supplemented to describe our quotation from Battelle L

that to the public "the outccmes of an event [are] more important
.

than the probability."

4. On Subject III.Bs (3) , the summary fails to

mention our discussion of possible conflict between DOE and the

Interior Department over selection of repository sites (p. 75-PS) .

5. With respect to Subject IV.B., the discussion of
our position (pp. 160-161) should include a reference to the

nuclear waste storage accident in the Soviet Union, which required
the resettlement of the population from an area of between 38 and
380 square miles (pp. 107-108-PS).

OBJECTIONS TO PART 2: MAJOR ISSUES
IN WASTE CONFIDENCE RULEMAKING

We have previously set forth our objections to the
framing of issues. In this section we discuss objections to
the summaries of our position in Part 2.

!

I

!

- 11 -
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1. Under Issue 3.1, DOE's purported reliance on the

Lyons, Kansas project and work being performed in Sweden is !,

cited (p. 45). Our position on Issue 3.1 is set forth at pp. 62-63,
t

b t does not _nclude the position we took on those two matters.

That discussion should be supplemented with a summary of our

position on Lyons (pp. 61-62-PS) and Sweden (pp. 21-23-CS), which
t

contradicts the DOE view. i

l

2. On Issue 4.1, the safety of storage, our position

has been omitted. The summary should be supplemented to add |
'

our points that storage would have to be for an indefinite period,

perhaps many decades or more; that it requires a large volume

Iof shipments of waste; that many storage sites would be needed,

and that public acceptance of such sites is uncertain (pp. 102-

104, 108-110- PS).

i

3. On Issue 5.6, our position on human intrusion (p. 145)

| omits our citation to the statement by the NRC that " human intrusion

cannot be prevented." See p. 50 of our Statement, quoting from

45 Fed. Reg. 31398 (May 13, 1980).

- 12 -
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On p. 146 of Part 2, line 9, "the confident" should

read "to be confident." -

Dated: March 2, 1981

.

ROBERT ABRAMS
Attorney General of the
S :te of New York

By

C
EZRA I. BIRLIK
Assistant Attorney General
Environmental Protection Bureau
2 World Trade Center
New York, New York 10047
(212)488-7565

:

.

- 13 -

_ _ _ _ _ _ _ _



.

.

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter ) '

of
)

Proposed Rulemaking on the Storage ) PR-50, 51 (44 F.R. 61372)And Disposal of Nuclear Waste )
10 CFR Parts 50 and 51 )
(Waste Confidence Rulemaking) )

)

on March 2, 1981, a copy of the attached Comments
was mailed to each of the persons listed below:

Marshall E. Miller, Esq. David Santee Miller, Esq.U.S. Nuclear Regulatory Commission 213 Morgan Street, N.W.Washington, D.C. 20555 Washington, D.C. 20001
E. Leo Slaggie, Esq.
office of the General Counsel Mr. Eugene N. Cramer
U.S. Nuclear Regulatory Commission Neighbors for the Environment

17146 RidgeparkWashington, D.C. 20555 Hacienda Heights, California
91745Secretary

Docketing and Service Branch
U.S. Nuclear Regulatory Commission Frank Ostrander, Esq.

Assistant Attorney GeneralWashington, D.C. 20555 500 Pacific Building
520 S. W. YamhillKaren D. Cyr, Esq.

Rulemaking and Enforcement Portland, Oregon 97204
Division William S. Jordan, III, Esq.Office of the Executive Legal
Director Harmon and Weiss

MNBB 9604 Suite 506
U.S. Nuclear Regulatory Commission 1725 I Street, N.W.

Washington, D.C. 20006Washington, D.C. 20555

Mr. Marvin L. LewisMr. Regis R. Boyle
6504 Bradford TerraceDivision of Waste Management Philadelphia, PennsylvaniaU.S. Nuclear Regulatory Commission 19149 as

Washington, D.C. 20555 7gW ~

S
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Mr. Edward P. Regnier Dr. Judith Johnsrud ,

'

Mail Stop 906-SS Environmental Coalition on
' U.S. Nuclear Regulatory Commission N ' ear Power

Washington, D.C. 20555 433 irlando Avenue .

State College, Pa. 16801
Keith A. Onsdorff, Esq.i

Assistant Deputy Public Advocacy Mr. Michael H. Raudenbush
Division'of Public Interest Advocacy The S.M. Stoller Corporation

' P.O. Box 141 1919 14th Street, Suite 500
i Trenton, New Jersey 08635 Boulder, Colorado 80302

i Mrs. W. W. Schaefer Dr. William A. Lochstet
Safe Haven, Ltd. 119 E. Aaron Drive ;

3741 Koehler Drive State College, Pa. 16801
Sheboygan, Wisconsin 53081'

Richard P. Wilson, Esq.
_ Maurice Axelrad, Esq. Assistant Attorney General
'

Lowenstein, Newman, Reis, Axelrad 2600 Bull Street
and Toll Columbia, South Carolina 29201
1025 Connecticut Avenue, N.W.

J Washington, D.C. 20036 Elliott Andalman, Esq.
: Andalman, Adelman & Steiner, P.A
i E. Dennis Muchnicki, Esq. 224 Second Avenue
! Assistant Attorney General Hattiesburg, Mississippi 39401
1 Environmental Law Section

30 East Broad Street, 17th Floor' Harvey S. Price, Esq.
'

: Columbus, Ohio 43215 General Counsel
! Atomic Industrial Forum, Inc.

Jocelyn F. Olson, Esq. 7101 Wisconsin Avenue,

Special Assistant Attorney General Washington, D.C. 20014
1935 West County Road B2
Roseville, Minnesota 55113 Mr. Creg Darby,

i Hanford Conversion Project
i E. Tupper Kinder, Esq. 1817 N.E. 17th
i Assistant Attorney General Portland, Oregon 97212 i

.

I Environmental Protection Division
State House Annex Ms. Priscilla C. Grew

I 25 Capitol Street Director, Department of
Concord, New Hampshire 03301 Conservation

j State of California
Dr. James A. Buckham 1416 Ninth Street
Post Office Box 847 Sacramento, California 95814

i Barnwell, South Carolina 29812

Raymond M. Momboisse, Esq.
Pacific Legal Foundation
1990 M Street, N.W.,

Washington, D.C. 20036
:
,

i
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Mr. James R. Richards Carl Valore, Jr., Esq.
Capital Legal Foundation Valore, McAllister, Aron and
1101 17th Street, N.W. Westermoreland .

Suite 810 Mainland Professional Plaza
Washington, D.C. 20036 535 Tilton Road

Northfield, New Jersey 08225
Mr. Orville Hill
2315 Camas Avenue David Preister, Esq.
Richland, Washington 59352 Assistant Attorney General

Environmental Protection
Mr. David Berick Division
Environmental Policy Institute P.O. Box 12548, Capitol Station
317 Pennsylvania Ave., S.E. Austin, Texas 78711
Washington, D.C. 20003

James P. McGranery, Jr., Esq.
Mr. Stephen Lewis LeBoeuf, Lamb, Leiby
California Energy Commission and MacRae
1111 Howe Avenue, M.S. #4 1333 New Hampshire Ave., N.W.
Sacramento, California 95825 Washington, D.C. 20036

Dr. Bertram Wolfe Dr. Miro M. Todorovich
Vice President and General Manager Executive Secretary
General Electric Company Scientists and Engineers for
175 Curtner Avenue Secure Energy
San Jose, California 95125 410 Riverside Drive, Suite 82A

New York, New York 10025
Mr. Ken Kramer
Lone Star Chapter of the George C. Freeman, Jr., Esq.
Sierra Club Hunton & Williams

P.O. Box 1931 P.O. Box 1535
Austin, Texas 78767 707 Main Street

'

Mr. Robert Halstead
Department of Administration Michael J. Scibinico, II,.Esq.
State of Wisconsin Assistant Attorney General
1 West Wilson Street Department of Natural Resources
Madison, Wisconsin 53702 Tawes State Office Building

Annapolis, Maryland 21401
R. Leonard Vance, Esq.
Assistant Attorney General Richard M. Hluchan, Esq.
Supreme Court Building Deputy Attorney General
1101 East Broad Street 36 West State Street
Richmond, Virginia 23219 Trenton, New Jersey 08625

Joseph Gallo, Esq. Harry H. Voigt, Esq.
Isham, Lincoln and Beale LeBoeuf, Lamb, Leiby and
1050 lith Street, N.W., Suite 701 MacRae
Washingtc7, D.C. 20036 1333 New Hampshire Ave., N.W.

Washington, D.C. 200a6
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Michael I. Miller, Esq. Ms. Lorna Salzman
Isham, Lincoln and Beale Friends of the Earth *

One First National Plaza 72 Jane Street (

Suite 4200 New Ydrk, New York 10014
Chicago, Illinois 60603

James F. Burger, Esq. )
June D. MacArtor, Esq. Office of the General Counsel ;

Deputy Attorney General Tennessee Valley Authority ;
*

Tatnall Luilding 400 Commerce Street !

P.O. Box 1401 Knoxville, Tennessee 37902
,

Dover, Delaware 19901 !
Mr. Bryan L. Baker |

Mr. Ray K. Robinson Mockingbird Alliance ;
Exxon Nuclear Company, Inc. 900 Lovett Boulevard, Suite 207 t

777 106th Ave., N.E., C-0077 Houston, Texas 77006 I

Bellevue, Washington 98009
Francis S. Wright, Esq.

William Griffin, Esq. Assistant Attorney General
Assistant Attorney General Environmental Protection Division
Office of the Attorney General One Ashburton Place, 19th Floor
109 State Street Boston, Massachusetts 02108
Montpelier, Vermont 05602

Robert M. Lindholm, Esq.
Carl A. Sinderbrand, Esq. Assistant Attorney General
Assistant Attorney General P.O. Box 899

;Wisconsin Department of Justice Jefferson City, Missouri 65102
123 West Washington Avenue
Madison, Wisconsin 53705 Richard Troy, Esq.

|

Assistant Attorney General
Mr. John O'Neill, II Environmental Protection Division'
Route 2, Box 44 Department of Justice -

Maple City, Michigan 49664 234 Loyola Building, 79th Floor
New Orleans, Louisiana 70112

Mr. Ashton J. O'Donnell
Bechtel National, Inc. Ms. Mary Jo Murray
P.O. Box 3965 Assistant Attorney General *

* San Francisco, California 94119 188 West Randolph Street
Suite 2315

Mr. Phillip Warburg Chicago, Illinois 60601
State of Connecticut
44 "crth Capital Street Thomas M. Lemberg, Esq. !'
Suite 317 Leva, Hawes, Symington, |Washington, D.C. 20001 Martin and Oppenheimer ;

815 Connecticut Ave., N.W.
Mr. Wayne McDanal Washington, D.C. 20006
Federal Energy Regulatory
Commission Mr. George DeBuchananne
North Building, Room 3408 Chief, Office of Radiohydrology
Wasnington, D.C. 204.6 Geological Survey

U.S. Department of the Interior
Reston, Virginia 22092
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Lawrence K. Lau, Esq. Ms. Joyce P. Davis
Deputy Attorney General Law Department, Room 1816
State Capitol Consolidated Edison Cor.pany
Honolulu, Hawaii 96813 of New York, Inc.

4 Irving Place
Joseph B. Knotts, Esq. New York, New York 10003
Debevoise & Liberman
1200 '7th Street, N.W. Sheldon Trubatch, Esq.
Washington, D.C. 20036 Office of the General Counsel

U.S. Nuclear Regulatory
Mr. Robert H. Neill Commission
Director Washington, D.C. 20555
Environmental Evaluation Group
Health and Environmental Department Mr. Ben C. Rusche
320 E. March Street Executive Director
Post Office Box 968 South Carolina Energy Research
Sante Fe, New Mexico 87503 Institute

Suite 670
Stanley.R. Tupper, Esq. First National Bank Building
Tupper & Bradley Maine at Washington
102 Townsend Avenue Columbia, South Carolina 29201
Boothbay Harbor, Maine 04538

Mr. Norman R. Tilford
Administrator Chairman, Nuclear Energy
U.S. Environmental Protection Committee
Agency Ebasco Services Incorporated
Washington, D.C. 20460 2211 West Meadowview Road

Greensboro, North Carolina 27407
Ms. Kathleen M. Falk
Wisconsin's Environmental Decade, Michael L. Bardrick, Esq.
Inc. Office of the Attorney General
302 East Washington Avenue State of Oklahoma
Suite 205 112 State Capitol
Madison, Wisconsin 53703 Oklahoma City, Oklahoma 73105

Mr. John J. Kearney Omer F. Brown, II
Senior Vice President Office of the General Counsel
Edison Electric Institute Forrestal Mail Stop 6E-067
1111 - 19th Street, N.W. U.S. Department of Energy,

Washington, D.C. 20036 1000 Independence Avenue, S.W.
Washington, D.C. 20585

*

.

E3RA I. BIALIK

!

Dated: March 2, 1981 |
|

|
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