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sl January 29, 1981
OFFICE OF THE
CHAIRMAN

The Honorable Bruce King
Governor of New Mexico
Santa Fe, New Mexico 87503

Dear Governor King:

On May 1, 1974, New Mexico became an Agreement State under Section 274

of the Atomic Energy Act of 1954. Under the provisions of this Act, New
Mexico assumed, under agreement with the AEC (now NRC), certain regulatory
authority over the use of reactor-produced isotopes, the source materials
uranium and thorium, and small quantities of special nuciear materials.

Under Section 274 of the Atomic Energy Act as amended by the Uranium

Mill Tailings Radiation Control Act of 1978 (UMTRCA), Agreement States

can continue to regulate uranium mills and mil1l tailings after November 8,
1981, by entering into an amended agreement with the NRC. In UMTRCA,

the Congress also provided for the first time, funds for grants to

States to assist them in preparing their revised regulatory program.

New Mexico applied for and received a grant of $133,900 under that
program, thereby indicating the State's interest in pursuing this addi-
tional regulatory authority.

For some time, the NRC staff has been working with Mr, Thomas E. Baca,
Director, Environmental Improvement Division of the Department of Health
& Environment, and his staff so that the amended agreement process may
proceed smoothly. The purpose of this letter is to acknowledge the
efforts of Mr. Baca and his staff and to identify remaining actions
which New Mexico must accomplish for a timely amended agreement.

As a result of information exchanged between the NRC and New Mexico, in
July, 1980, we provided Mr. Baca with our initial assessment of the
readiness of New Mexico for an amended agreement to regulate uranium
mills and tailings. Criteria for this purpose have been developed with
Agreement State input and State comments were factored in when consistent
with NRC rules and policies (Enclosure 1). Additional information was
provided by Mr. Baca which we have evaluated. The results of this
evaluation are discussed in Enclosure 2 to this letter. I would like to
highlight two of the actions still needed:

1. New Mexico has not yet promulgated complete regulations to

comply with UMTRCA. This is a prime requisite for an amended
agreement.
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2. Prompt action in advance of the amended agreement, as required
by the UMTRCA and noted in previous NRC correspondence with
the State, should be taken by New Mexico to develup upgraded
tailings management programs that meet UMTRCA requirements at
existing mill sites.

To execute the amendment, the Commission must find not only that the

State uranium milling regulatory program provides adequate protection of
the public health and safety and is generally compatible with the Commission's
program of regulation, but also that the State has adopted standards for
the protection of the public health, safety and the environment from
radiation hazards associated with uranium mill byproduct material, which
are equivalent to, or more stringent than, those of the Commission. It
will be mutually helpful to receive a timetable as earlv as poscsible
outlining New Mexico's actions to resolve all the issues discussed in
Enclosure 2. In this timetable, we suggest a target date of August 1,

1981, for formal submission by New Mexico of the application for amenument.

While, in our opinion, New Mexico has taken steps toward compliance with
UMTRCA, more needs to be accomplished before an amended agreement can be
reached. We will continue to work closely with your staff towards this
end. If you have any questions, please have your staff contact Mr. G.
W. Kerr, Director of NRC's Office of State Programs.

Si perely,
A
:T” L/ ‘/{b\a\aﬁ_
John F. Ahearne
Chairman
Enclosures:
As stated

cc: T. Baca, New Mexico w/encls.
T. Wolff, New Mexico w/encls.
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National Adviscry Committee on Signed at Washington, D.C., this 16th day and amended by Pub. L. 95-604
Occupational Satety and Health; Full of january 1961. approsved November 8, 1978. These
Committee Meeting and Subgroup Eula Biogham. criteria are intended to indicate factors
Meeting Assistant Secretary of Labor. which the Commission intends to
Notice is hereby given that the [FK Doc. 812835 Fled 1-22-81. 845 am)] consider in approving new or amended

National Advisory Committee on
Occupationa! Safety and Health
(NACOSH) will meet on February 25-27,
1981 at the Frances Perkins Departmen:
of Labor Building. Room N4437, Third
Street and Constitution Avenue, N.W'.,
Washington, D.C. The meetings will
begin at 9:00 a.m. the public is invited to
attend.

The National Advigary Committee
was established under Section 7(a) of
the Occupational Safety and Health Act
of 1970 (29 U.S.C. 636) to advise the
Sacretary of Labor and the Secretary of
Health, Education and Welfare on
matters relating to the administration of
the Act.

Wednesday, February 25, 1981 will be
devoted to Subgroup meetings. The
Subgroups will discuss:

1. Reproductive Hazards.

2. Safety and Health Effects of New Energy
Technologies. :

3. Information Systems for NIOSH/OSHA
Priority Setting.

The agenda for February 26 and 27
will include reports on OSHA and
NIOSH activities, a discussion of repeat
violations, and discussions of other
safety and health matters relating to
OSHA and NIOSH.

Written data or views concerning
these agenda items may be submitted to
the Division of Consumer Affairs. Such
documents which are received before
the scheduled meeting dates. preferably
with 20 copies, will be presented to the
Committee and included in the official
record of the proceedings.

Anyone who wishes to make an oral
presentation should notify the Division
of Consumer Affairs before the meeti
date. The request should include the
amont of time desired, the capacity in
which the person will appear and & brief
cutline of the content of the
presentation. Oral presentations will be
scheduled at the discretion of the
chairman of the Committee to the extent
which time permits.

For additional information contact:

Clarence Page, Division of Consumer
Affairs, Occupational Safety and
Health Administration, 3rd Street and
Constitution Avenue. NW., Rm.
N3635, Washington. D.C. 20210,
Telephone 202/523-8024.

Official records of the meetings will
be aveilable for public inspection at the

Division of Consumer Affairs.

BiLLivG COOE 4510-20-
e ——

NUCLEAR REGULATORY
COMMISSION

Criteria for Guidance of States and
NRC in Discontinuance of NRC
Regulatory Authority and Assumption
Thereof by States Through Agreement

AGENCY: U.S. Nuclear Regulatory
Commission.
ACTION: Statement of Policy.

SUMMARY: The Nuclear Regulatory
Commission has revised its staterment of
policy regarding criteria for guidance of
States and NRC in discontinuance of
NRC regulatory authority and
assumption of regulatory authority by
States through agreement. This action is
necessary to make editorial changes to
update the policy statement, to allow
States to enter into agreements for low-
level waste only, and to incorporate the
provisions and requirements of the
Uranium Mill Tailings Radiation Control
Act of 1978. Adoption of this policy will
allow interested States to enter into
agreements with the NRC and regulate
low-level waste sites only. Additionally,
those States that meet the criteria for
the regulation of uranium mills and
tailings may exercise regulatory
authority over these sources as provided
by the Uranium Mill Tailings Radiation
Control Act of 1978, as amended.

The revised statement of policy
reflects the following principal changes:

1. Modification of Criterion 27 to
allow a Siate to seek an agreement for
the regulation of low-leve! waste as a
separate category.

2. Inclusion of additional criteria for
States wishing to continue regulating
uranium and thorium processors and
mill tailings after November 8, 1981.

3. Editoria! and clarifying changes to
make the statement current.

DATES: This policy statement is effective
January 23, 1981.

FOR FURTHER INFORMATION CONTACT:
John F. Kendig, Office of State Programs,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. telephone: 301-
492-7767.

SUPPLEMENTARY INFORMATION:

1. These criteria were developed to
implement a program, authorized by
Pub. L. 86-373 which was enacted in the
form of a new sect'on to the Atomic
Energy Act (Section 274) and approved
by the President on September 23, 1950

agreements. They are not intcnded to
limit Commission discretion in viewing
individual agreements or amendments.
In accordance with these statutory
provisions, when an agreement between
& State and the NRC is effected, the
Commission will discontinue its
regulatory-authority within that State
over one or more of the following
materials: byproduct material as defined
in Section 11e(1) of the Act
(radioisotopes), byproduct material as
defined in Section 11e(2) of the Act (mill
tailings or wastes), source material
(uranium and thorium), special nuclear
material (uranium 233, uranium 235 and
plutonium) in quantities not sufficient to
form a critical mass and permanent
disposal of low-level waste containing
one or more of the materials stated
above but not including mill tailings.

2. An agreement may be effected
between a State and NRC: (1) upon
certification by the Governor that the
State has a program for the control of
radiation hazards adequate to protect
the public health and safety with respect
to the materials within the State covered
by the proposed agreement and the
State desires to assume regulatory
responsibility for such materials; and (2)
after a finding by the Commission that
the State program is in accordance with
the requirements of subsection o of
section 274 and in all other respects
compatible with the Commission's
program for the regulation of such
materials, and is adequate to protect the
public health and safety with respect to
the materials covered by the proposed
agreement. |t is also necessary that the
State have enabling legislation
authorizing its Governor to enter into
such an agreement.

3. The original criteria were published
on March 24, 1961 (26 FR 2537) after
discussions with various State officials
and other State representatives, to
provide guidance and assistance to the
States and the AEC (now NRC) in
developing ¢ regulatory program which
would be compatible with that of the
NRC. The criteria were circulated
among States, Federal agencies, labor
and industrv, and other interested
groups for comment.

4. The criteria require that the State
authority consider the total accumulated
occupational radiation exposure of
individuals. To facilitate such an
appoach, it is the view of the NRC that
an overall radiation protection program
is desirable. The maximum scope of
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1. Protection. A State regulatory
program shall be designed to p'otm‘? the
health and safety of the people again
radiation hazards
Radiation Protection Standards *
2. Standards. The State regulatory
program shall adopt a set o fs:an" ards
Aor protection against radiation, which
shall apply to byproduct, source and
special nuclear materials in quantities
not sufficient to form a critical mass.
3. Uniformity in Radiation Standards.
It is important to strive for uniformity in
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units of measurement and radiation
dose. There shall be uniformity on
maximum permissible doses and levels
of radiation and concentrations of
radioactivity, as fixed by Part 20 of the
NRC regulations based on officially
approved radiation protection guides.
4. Total Occupational Radiation
Exposure. The regulatory authority shall
consider the total occupational radiation

'The crileria were first adopted in February 1961
{28 FR 2337, March 24. 1961. and amended in
November 1965 (30 FR 15044, December 4. 1965)
Minor editorial changes were made in june 1968 (0
reflect the authority of the US. Department of
Transportation and Orgaruzation change in NCPP
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and safety equipment, his training and
experience in the us= of the matenals

* for the purpose requested, and his
proposed administrative contrals. States
should develop guidance documents for
use by license applicants. this guidance
should be consistent with NRC licensing
and regulatory guides for vanous
categories of licensed activities.

15. Human Use. The use of radioactive
materials and radiation oz or .n bumans
shall not be permitted except by
properly qualified persons (normally
licensed physicians) possessing
prescribed minimum, experience in the
use of radioisotopes or radiation.
Inspection

16. Purpose, Frequency. The
possession and use of radioactive
materials shall be subject to inspection
by the regulatory authority and shall be
subject to the performance of tests, as
required by the regulatory authoriry.
Inspection and testing is conducted to
determine, and to assist in obtaining,
compliance with regulatory
reguirements.

Fregency of inspection shall be
related directly to the amount and kind
of material and type of operation
licensed, and it shall be adequate to
insure compliance.

17. Inspections Compulsory. Licensees
shall be under obligation by lew to
provide access to inspectors.

18. Notification of Results of
Inspection. Licensees are entitled to be
advised of the results of inspections and
to notice as to waether or not they are in
compliance.

Enforrement

18. Enforcement. Possession and use
of radioactive materials should be
amenable to enforcement through legal
sanctions, and the regulatory authonty
shall be equipped cr assisted by law
with the necessary powers for prompt
enforcement. This may include. as
appropriate, administrative remedies
looking toward issuance of orders
requiring affirmative action or
snspension or revocation of the right to
possess and use materials, and the
impounding of materials, the obtaining
of injunctive relief, and the imposing of
civil or criminal penalties.

Personnel

20. Qualifications of Regulatory and
Inspection Personnel. The regulatory
agency shall be stafied with sulficient
trained personnel. Prior evaluation of
applications for licenses or
suthoriz. yons and inspecuon of
licensees must be conducted by persons
possessing the training and experience
relevant to the type and level of

radioactivity in the proposed use to be
evaluated and mspected. This requires
competency to evaluate various
potential radiological hazards
assocjated with the many uses of
radioactive matenal and includes
concentrations of radioactive materials
in air and water, conditions of shielding,
the making of radiation measurements,
knowledge of radiation instruments—
their selection, use and calibration—
laboratory design, contamination
control, other general principies and
practices of radiation protection, and
use of management control: in assunng
adherence to safety procedures. In order
to evaluate some complex cases, the
State regulatory staff may need to be
supplemented by consultants or other
State agencies with expertise in geology.
hydrology, water quality, radiobiology
and engmneering disciplines.

To perform ‘he functions involved in
eval sation a- .. inspection, it is desirable
that there be personnel educated and
trained in the physical and/or life
sciences, including biology. chemistry,
physics and engineering. and that the
personnel have had training and
experience in radiation protection. For
example, the person who will be
responsible for the actual performance
of evaluation and inspection of all of the
various uses of byproduct. source and
special nuclear materia! which might
come to the regulatory body shonid have
substantial training and extensive
experience in the field of radiation
protection. It is desirable that such &
person have & bachelor's degree or
equivalent in the physical or life
sciences, and specif.< training-radiation
protection.

It is recognized that there wil! aiso be
persons in the program performing a
more limited function in evaluation and
inspection. These persons will perform
the day-to-day work of the regulatory
program and deal with both routine
situations as well as some which will be
out of the ordinary. These persons
should have a bachelor's degree or
equivalent in the physical or life
sciences, training in health physics, and
approximately two years of actval work
experience in the field of radiation
protection.

The foregoing are considered
desirable qualifications for the staff who
will be responsible for the actual
performance of evaluation and
inspection. In addition, thers will
probably be trainees associated with the
regulatory program who will have an
academic background in the physical or
life sciences as well as varying amoants
of specific training in radiation
protection but littie or no actual work

experience in this field The background
and specific training of these persons
will indicate to some extent their
potential roie in the regulatory program.
These trainees, of course. could be used
initially o evaluate and inspect those
applications of radioactive materials
which are considered routine or more
standardized from the radiation safety
standpoint, for example. inspection of
industrial geuges, small research
programs, and diagnostc medica!
programs. As they gain experience and
competence in the field. trainees could
be used progressively to deal with the
more complex or difficult types of
radioactive material applications. It is
desirable that such trainees have a
bachelor's degree or equivalent in the
physical or life sciences and specific
training in radiation protection. In
determining the requirement for
academic training of individuals in all of
the foregoing categories proper
consideration should be giver to
equivalent competency which nes been
gained by appropriate technical and
radiation protection experience.

It is recognized that radioactive
materials and their uses are so varied
that the evaluation and inspection
functions will require skills and
experience in the different disciplines
which will not always reside irn one
person. The regulatory authority should
have the composite of such skills either
in its employ or at its command, not
only for routine functions, but also for
emergency cases.

Special Nuclear Material. Source
Material and Tritium

21. Co-ditions Applicable to Special
Nuclear Material, Source Matericl and
Tritium. Nothing in the State's
regulatory program shall interfere with
the duties imposed on the holder of the
materials by the NRC. for example. the
duty to report to the NRC, on NRC
prescribed forms (1) transfers of special
nuclear material, source material and
tritium, and (2) periodic inventory data.

22. Specicl Nuclear Materiul Defined.
Special nuclear material. in quantities
not sufficient to form a critical mass, for
present purposes means uranium
enriched in the isotope U-235 in
quantities not exceeding 350 grams of
contained U-235: uranium 233 in
quantities not exceeding 200 grams:
plutonium in quantities not exceeding
200 grams: or any combination of them
in accordance with the following
formula: For each kind of special
nuclear material, determine the ratic
between the quantity of that special
nuclear material and the quantity
snecified above for the same kind of
special nuclear material. The sum of
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such ratios for all of the kinds of special
nuciear material in comtination should
not exceed “1" (i.e., unity}. For example,

175 (grams contained U-235) , 50 (grams U-233) _ SO (grams Pu) _

the following quantities in combination
would not exceed the limitation and are
within the {ormula, as follows:

350

(This definition is subject to change by
future Commission rule or regulation.)

Administration

23. State practices for assuring the fair
and impartial administration of
regulatory iaw, including provision for
public participation where appropriate,
;hould be incorporated in procedures
or:

a. Formulation of rules of general
applicability; .

b. Approving or denying applications
for licenses or authorization to possess
and use radioactive materials, and

c. Taking disciplinary actions against
licensees.

Arrangements For Discontinuing NRC
Jurisdiction

24. State Agency Designation. The
State should indicate which agency or
agencies will have authority for carrying
on the program and should provide the
NRC with a summary of that legal
authority. There should be assurances
against duplicate regulation and
licensing by State and local authorities,
and it may be desirable that there be a
single or central regulatory authority.

25. Existing NRC Licenses and
Pending Applications. In effecting the
discontinuance of jurisdiction,
appropriate arrangements will be made
by NRC and the State to ensure that
there will be no interference with or
interruption of licensed activities or the
processing of license applications, by
reason of the transfer. For example, one
approach might be that the State, in
assuming jurisdiction, could recognize
and continue in effect, for an
appropriate period of time under State
law, existing NRC licenses, including
licenses for which timely applications
for renewal have been filed, except
where gnod cause warrants the earlier
reexamination or termination of the
license.

26. Relations With Federcl
Government and Other States. There
should be an interchange of Federal and
State information and assistance in
connection with the issuance of
regulations and licenses or
authorizations, inspection of licensees,
reporting of incidents and violations.
and training and education problems.

27. Coverage, Amendments,
Reciprocity. An agreement providing for

<00 200
discontinuance of NRC regulatory
authority and the assumption of
regulatory authority by the State may
relate to any one or morse of the
following categories of materials within
the State, &s contemplated by Public
Law 86-370 and Public Law 95-604:

a. Byproduct materials as defined in
section 11e(1) of the Act,

b. Byproduct materials as defined in
section 11e[2) of the Act,

c. Source materials,

d. Special nuclear materials in
quantities r.ot sufficient to form a
critical mass,

e. Low-level wastes in permanent
disposal facilities, as defined by statute
or Commission rules or regulations
containing one or more of the materials
stated in a, ¢, and d above but not
including byproduct material as defined
in Section 11e(2) of the Act;
but must relate to the whole of such
category or categories and not to a part
of any category.*!f less than the five
categories are included in any
discontinuance of jurisdiction,
discontinuance of NRC regulatory
authority and the assumption of
regulatory authority by the State of the
others may be accomplished
subsequently by an amendment or by a
later agreement.

The agreement may incorporate by
reference provisions of other documents,
including these criteria, and the
agreement shall be deemed to
incorporate without specific reference
the provisions of Pub. L. 86-373 and Pub.
L. 95-604 and the re!-ted provisions of
the Atomic Energy Act.

Arrangements should be made for the
reciprocal recognition of State licenses
and Federal licenses in connection with
out-of-the-jurisdiction operations by a
State or Federal licensee.

28. NRC and Department of Energy
Contractors. The State should provide
exemptions for NRC and DOE
contractors which are substantially
equivalent to the following exemptions:

a. Prime contractors performing work

‘A State which does not wihh to continue
regulation of uranium and thorium processors and
byproduct material, as defined in Section 11¢.(2) of
the Atomic Energy Act as amended. alter November
8. 1981 pursuant to Pub. L 95-604 may obtain
authority over all source material licenses within
the State except for uranium or thorium processors.

POOR ORIBINAL

for the DOE at U.S. Government-ownad
or controlled sites;

b. Prime contractors performing
resvarch in. or development,
manufacture, storage, testing. or

ransportation of, atomic weapons or
components thereof;

c. Prime contractors using or operating
nuclear reactors or other nuclear
devices in a U.S. Covernment-owned
vehicle or vessel; and

d. Any other pnime contractor or
subcontractor of DOE or NRC when the
State and the NRC joint'v determine (i)
that, under the terms of the contract or
subcontract. there is adequate
assurance that the work thereunder can
be accomplished without undue risk to
the public health and safety and (ii) that
the exemption of such contractor or
subcontractor is authorized by law.

Additional Criteria for States Regulating
Uranium or Thorium Processors and
Wastes Resulting Therefrom After
November 8, 1981

Statutes

29. Sta‘e statutes or duly promulgated
regulations should be enacted. if not
already in place, to make clear State
authority to carry out the requirements
or Public Law 95-604. .. anium Mill
Tailings Radiation Control Act
{(UMTRCA) as follows:

a. Authority to regulate the tailings or
wastes produced by the extraction cr
concentration of uranium or thorium
from any ore processed primarily for its
source material content,

b. That an adequate surety (under
terms established by regulation) will be
provided by the licensee to assure the
completion of all requirements
established by the (cite appropriate
State agency) for the decontamination.
decommissioning, and reclamation of
sites, structures, and equipment used in
conjunction with the generation or
disposal of such byproduct material.

c. If in the States’ licensing and
regulation of byproduct materia! or of
aay activity which produces byproduct
material, the State collects funds from
the licensee or its surety for long-term
surveillance and maintenance of such
material, the total amount of the funds
collected by the State shall be
transferred to the U.S. if custody of the
byproduct material and its disposal site
is transferred to the Federal
Government upon termination of the
State license. (See 10 CFR 150.32.) lf no
default has occurred and the
reclamation or other bonded activity has
been performed, funds for the purpose
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are not to be transferred to the Federal
Government. The funds collected by the
State shall be sufficient to ensure
compliance with the regulations the
Commission establishes pursuant to
Section 161X of the Atomic Energy Act.

d. In the issuances of licenses, an
opportunity for written comments,
public hearing (with transcript) and
cross examination is required.

e. In the issuances of licenses, &
written determination of the action to be
taken based upon evidence presented
during the public comment period and
which is subject to judicial review is
required.

f. A ban on major construction prior to
completic.. of the aforementioned
stipulations.

g An opportunity shall be provided
for public participation through written
comments, public hearings, and judicial
review of rules.

30. In the enactment of any supporting
legislation, the State should take inlo
account the reservations of authority to
the U.S. in UMTRCA as stated in 10 CFR
150.15a and summarized by the
following:

a. The establishment of minimum
standards governing reclamation, long-
term surveillance or maintenance, and
ownership of the byproduct material.

b. The determination that prior to the
termination of a license, the licensee has
complied with decontamination,
decommissioning and reclamation
standards, and ownership requirements
for sites at which byproduct material is
present.

¢ The requirement that prior to
termination of any license for byproduct
material. as defined in Section 11e.(2), of
the Atomic Energy Act or for any
activity that results in the production of
such material, title to such byproduct
material and the disposal site be
transferred to the Federal Government
or State at the option of the State,
provided such opticn is exercised prior
to termination of the license.

d. The authority to require such
monitoring, maintenance, and
emergency measures after the license is
terminated as necessary to protect the
public health and safety for those
materials and property for which the
State has assumed custody pursuant to
Pub. L. 85-604.

e. The authority to permit use of the
surface or subsurface estate. or both ¢f
the land transierred to the United States
o State pursuant under provision of the
Uranium Mill Radiation Tailings Control
Act.

{. The authority to exempt land
owne:ship transfer requirements of
Section 83{o)(1)(A).

31. It is preferable that State statotes
contain the provisions of Section 6 of the
Mode! Act, But the following may be
accormplished by adoption of either
procedures by regulation or technical
criteria. lo any case, autharity for their
implementation should be adequatety
supported by statute, regulation or case
law as determined by the State Attomey
General.

In the licensing and regulatian of ores
processed primarily for their source
matenial content and for the disposal of
byproduct material, procedures shall be
established which provide a w:iiten
analysis of the impact on the
environment! of the licensing activity.
This analysis shall be available to the
public before coinmencement of .
hearings and shall include:*

a. An assessment of the radiological
and nonradiological public health
impacts;

b. An assessment of any impact on
any body of water r groundwater;

¢c. Consideration of alternatives to the
licensed activities; and

d Consideration of long-term impacts
of licensed activities (see Item 36b.(1).

Regulations

32. State regulations should be
reviewed for regulatory requirements,
and where necessary incorporate
regulatory langvage which is equivalent
to the extent practicable or more
stringent than regulations and standards
adopted and enforced by the
Commission, as required by Section
2740 (see 10 CFR 40 and 10 CFR
150.31(b)).

Organizational Relationships Within
the States

33. Organizational relationships
should be established which will
provide for an effective regulatory
pr'og'tml for uranium mills and mill
tailings.

a. should be developed which
show the management organization and
lines of authority. This chart should
define the specific lines of supervision
from program management within the
radiation control group and any other
department within the State responsible
for contributing to the regulation of
uranium processing and disposal of
tailings. When other State agencies or
regional offices are utilized, the lines of
communication and administrative
control between the agencies and/or
regions and the Program Director should
be clearly drawn.

b. Those States that will utilize
personnel from other State Departments

*1t is strongly recommended ths! a 30-day period
be provided for public review .

or Federal agencies in preparing the
environmenta! assessment should
designate a lead agency for supervising
and coordinating preparation of this
environmental assessmemt. It is
normally expecied that the radiation
control agency in Agreement States will
be the lead agency. The basic premuse is
that the lead agency is reguired to
prepare the environmental assessment
Utilization of an applicant’s
environmental report in lieu of a lead
agency assessment of the proposed
project is not adequate or appropnate
However, the lead agency may prepare
an environmental assessment based
upon an applicant’s environmental
report. Other credible information may
"¢ utilized by the Statz as long as such
information is verified and documented
by the State.

¢ When a lead agency is designated,
that agency should coordinate
preparation of the statement. The other
egencies involved should provide
assistance with respect to their areas of
jurisdiction and expertise. Factors
relevant in obtaining essistance from
other agencies include the applicable
statutory authority, the time sequence in
which the agencies become involved,
the magnitude of their involvement, and
relative expertise with respect to the
project’s environmental effects.

In order to bring an envircnmental
assessment to a satisfactory conclusion,
it is highly recommended that an initial
scoping document be developed which
clearly delineates the area and scope of
work to be performed by each agency
within a given time constrainl

d. For those areas in the
environmental assessment where the
State cannot identify a State agency
having sufficient expertise to adequately
avaluate the proposal or prepare an
assessment, the State should have
provisions for obtaining outside
consulting services. In those instances
where non-governmenatal consultants
are utilized, procedures should be
established to avoid conflict of interest
consistent with State law and
admir. trative procedures.

Medica! consultants recognized for
their expertise in emergency medical
matters, such as the Oak Fidge and
Hanford National Laboratories, relating
to the intake or uranium and its
ciagnosis thereof associated with
uranium mining and milling should b=
identified and available to the State for
advice and direct assistance.

During the budget preparation, the
State should aliow for funding costs
incurred by the use of consultants. In
addition, consultants should be
available for any emergencies which
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may occur and for which their expertise
would be needed immediately.

Personne!

34. Personnel needed in the processing
of the license application can be
identified or grouped according to the
following skills: Technical:
Administrative; an< =_pport.

a. Administrative personnel are those
persons who will provide internal
guides, policy memoranda, reviews and
manageriai services necessary to assure
completion of the licensing action.
Support personnel are those persons
who provide secretarial, clerical
support, legal, and laboratory services.
Technical personnel are those
individuals who have the training and
experience in radiation protection
necessary to evaluate the enginering
and radiological safety aspects of a
uranium concentrator. Current
indications are that 2 to 2.75 total
professionsal person years' effort is
needed to process a new conventional
mill license, in situ license, or major
renewal, to meet the requirements of
UMTRCA. This number includes the
effort for the environmental assessment
and the in-plant safety review. It also
includes the use of consultants. Heap
leach applications may take less time
and is expected to take 1.0 to 1.5
professional staff years' effort,
depending on the circumstances
encountered. Current indications are
that the person years effort for support
and legal services should be one
secretary for approximately 2
conventional mills and % staff years for
legal services for each noncontested mill
case. The impact on environmental
monitoring laboratory support services
is difficult to estimate but should be
added into the personnel requirements.

In addition, consideration should be
given to various miscellaneous post-
licensing ongoing activities including the
issuance of minor amendments,
inspections, and environmental
surveillance. It is estimated that these
activities may require about 0.5 to 1
person years effort per licensed facility
per year, the latter being the case for a
major facility. These figures do not
include manpower for Title | activitives
of UMTRCA.

b. In evaluating license applications
the State shall have access to necessary
specialities, e.g., radiological safety,
hydrology. geology and dam
comtruction and operation.

In addition to the personnel
qualifications listed in the “Guide for
Evaluation of State Radiation Control
Programs,” Revision 3, February 1. 1980,
the regulatory stafl involved in the

regulatory process (Radiation) should

have additicnal training in Uranium Mill
Health Physics and Environmental
Assessments

c. Personnel in agencies other than the
lead agency are included in these total
person year numbers. If other agencies
are counted in these numbers then it
shall be demonstrated that these
personnel will be available on a routine
and continuing basis to a degree
claimed as necessary to successfully
comply with the requirements of
UMTRCA and these criteria. The
arrangements for making such resources
available shall be documented, such as
an interagency memorandum of
understanding and confirmed by -
budgetary cost centers.

Functions To Be Covered

35. The States should develop
procedures for licensing, inspection, and
preparation of environmental
assessments.

a. Licensing

(1) Licensing evaluations or
assessmen'e should include in-plant
radiological safety aspects in
occupational or restricted areas and
environmental impacts to populations in
unrestricted areas from the plant.

(2) It is expected that the State will
review, evaluate and provide
documentation of these evaluations.
Items which should be evaluated are:

(a) Proposed activities;

{b) Scope of proposed action:

(c) Specific activities to be conducted;

(d) Administrative procedures;

{e) Facility organization and
radiological safety responsibilities,
autherities, and personnel
qualifications;

(f) Licensee audits and inspections:

(g) Radiation safety training programs
for workers;

(h) Radiation safety program, control
and momtonng

(i) Restricted area markings and
access control;

(i) At existing mills, review of
monitoring data, exposure records,
licensee audit and inspection records,
::ﬁ other records applicable to existing

s;

(k) Environmenta!l monitoring;

(1) Emergency procedures,
radiological;

(m) Product transportation; and

(n) Site and physical decommissioning
procedures, other than tailings.

(o) Employee exposure data and
bicassay programs.

b. Environmental Assessment

(1) The environmental evaluation
should consist of a detailed and
documented evaluation of the following
items:

(a) Topography:

POOR ORIG

(b} Geology:

(c) Hydroiogy and water quality:

(d) Metecroiogy:

(e) Background radiation:

{f) Tailings retention system:

(g) Internim stabilization, reclamation,
and Site Decommissioning Program;

(h) Radiological Dose Assessment;

(1) Source terms

2) Exposure pathway

(3} Dose commitment to individuals

(4) Dose commitment to populations

(5) Evaluation of radiological impacts
to the pubiic to include a determinaticn
of compliance with State and Federal
regulations and comparisons with
background values

(6) Occupational dose

(7) Radiological impact to biota other
than man

(8) Radiological monitoring programs,
pre-occupational and operational

(i) Impacts to surface and
groundwater, both quality and quantity:

(j) Environmental effects of accidents:
and

(k) Evaluation of tailings management
alternatives in terms of regulations.

(2) The States are encouraged to
examine the need to expand the scope
of the assessment into other areas such
as:

(a) Ecology:

(b} Environmental effects of site
preparation and facility construction on
environment and biota:

(c) Environmental effects of use andJ
discharge of chemicals and fuels: and

(d) Economic and social effects.

c. Inspections

(1) As & minimum. items which should
be inspected or included during the
inspection of a uranium mill should
adhere to the iteme evaluated in the in-
plant safety review. The principal items
recommended for inspection are:

(a) Administration;

(b) Mill circuit, including any
additions, deletions, or circuit changes;

(c) Accidents/Incidents;

(d) Part 19 or equivalent requirements
of the State;

(e) Action taken on previous findings:

(f) A mill tour to determine
compliance with regulations, and license
conditions;

(g) Tailings waste management in
accordance with regulations and license
conditions (see NRC Reg. Guide 3.11.1);

(h) Records:; 3

(i) Respiratory protection in
accordance with license conditions or 10
CFR Part 20.

(j) Effluent and environmental
monitoring:

(k) Training programs:

(1) Transportation and shipping;

(m) Internal review and audit by
management;

"\f““(
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{n) Exit interview; and

(o) Final written report documenting
the results of the inspection and findings
on each item.

(2) In addition. the inspector should
perform the following:

(a) Independent surveys and
sampling.

(3) Additional guidance is contained
in appropriate NRC regulatory and
inspection guides. A complete
inspection should be performed at least
once per year.

d. Operational Dotc Review

(1) In addition to the reporting
requirements required by the regulations
or license conditions, the licensee will
submit in writing to the regulatory
agency within 60 days after January 1
and July 1 of each year, reports
specifying the quantity of each of the
principal radionuclides released to
unrestricted areas in liquid and in
gaseous effluents during the previous six
months of operation. This data shall be
reported in a manner that will permit the
regulatory agency to confirm the
potential annual radiation doses to the
public.

(2) All data from the radiological and
non-radiociogical environmental
monitoring program will also be
submitted for the same time periods and
frequency. The data will be reported in
a manner that will allow the regulatory
agency to conform the dose to receptors.

nsirumentotion

36. The State should have available
both field and iaboratory
instrumentation sufficient to ensure the
licensee's control of materials and to
validate the licensee's measurements.

&. The State will submit its list of
instrumentation to the NRC for review.
Arrangements should be made for
calibrating such equipment.

b. Laboratory-type instrumentation
shoulid be available in a State agency or
through e commercial service which has
the capability for quantitative and
qualitative analysis of radionuclides
associated with natural uranium and its
decay chain, primarily; U-238. Ra-226,
Th-320, Pb-210, and Rn-222, in a variety
of sample media such as will be
encountered from an environmental
sampiing program.

Analysis and data reduction from
laboratory analytical facilities should be
available to the licensing and inspection
authorities in @ imely manner.
Normally, the data should be aveailable
within 30 days of submittal. State
acceptability of quality assurance (QA)
programs should also be established for
the analytical laboratories.

¢. Arrangements should also be
compieted so that a large number of

sampies in a variety of sample media
resulting from a major accident can be
analyzed in @ time frame that will allow
timely decisions to be made regarding
public health and safety.

d. Arrangements should be made to
participate in the Environmental
Protection Agency quality assurance
program for laboratory performance.

Dated at Washington. D.C. this 16th day of
Jenuary, 1881.

For the Nuclear Regulatory Commission.
Joha C. Hoyle,

Assistaon: Secretary of the Commussion.
[FR Doc. 81-2428 Fiied 1-22-81 843 an)
BILLING CODE 7580-01-4

Advisory Committee on Reactor
Safeguards; Proposed Meetings

In order to provide advance
information regarding proposed
meetings of the ACRS Subcommittees
and Working Groups. and of the full
Committee, the following prel.minary
schedule reflects the current situation,
taking into account additional meetings
which have been scheduled and
meetings which have been postponed or
cancelled since the last list of proposed
meetings published Dec. 22, 1980 (45 FR
84182). Those meetings which are
definitely scheduled have had, or will
have, an individual notice published in
the Federal Register approximately 15
days (or more) prior to the meeting.
Those Subcommittee and Working
Group meetings for which it is
anticipated that there will be a portion
or all of the meeting cpen to the public
are indicated by an asterisk (*). It is
expected that the sessions of the full
Committee meeting designated by an
asterisk (*) will be open in whole or in
part to the public. ACRS full Committee
meetings begin at 8:30 a.m. and
Subcommittee and Working Group
meetings usually begin at 8:30 a.m. The
time when items listed on the agenda
will be discussed during full Committee
meetings and when Subcommittee and
Working Group meetings will start will
Le oublished prior to each meeting.
Information as to whether a meeting has
been firmly scheduled, cancelied. or
rescheduled, or whether changes have
been made in the agenda for the
February 1981 ACRS full Committee
meeting can be obtained by a prepaid
telephone call to the Office of the
Executive Director of the Committee
(telephone 202/634-3267, ATTN: Mary E
Vanderholt) between €:15 e.m. and 5:00
p.m., Easter Time.

ACRS Subcommittee Meetings

*Fort St. Vrein, January 27, 1961, at
site, near Longmont, CO. The

Subcommittee will review operating
experience. degree of success in
eliminating the core power fluctuations,
core performance (fuel and structural).
plans for testing and operation at levels
above 70% of rated power and plans for
future operations, modifications,
refueling. and shift manning
requirments. Notice of this meeting was
published Jan. 12.

*Safety Philosphy. Technology and
Criteria. January 28, 1981, Los Angeles.
CA. The Subcommittee will discuss
requirements for new (beyond Near-
Term Construction Permit) reactor
plants. Notice of this meeting was
published Jan. 14.

*Extreme External Phenomenc.
January 26-30. 1981, Los Angeles, CA.
The Subcommittee will discuss the
status of the Seismic Safety Margins
Program. Notice of this meeting was
published Jan. 14. .

*San Onofre 2 and 3. January 31, 1981,
Los Angeles, CA. The Subcommittee wil!
meet to review the seismology and
geology related items for San Onofre
Units 2 and 3 for an Operating License.
Notice of this meeting was published
Jan. 15.

*Regulatory Activities, February 3.
1981, Washington, DC. The
Subcommittee will discuss proposed
Regulatory Guides and Regulations.
Notice of this meeting was published
Jan. 18.

*Piant Features Important to Safety.
February 3, 1981, Washington, DC. The
Subcommittee will discuss the NRC
definitions of the terms “safety grade”,
“safety related” and “important to
safety” as developed for testimony
related to the Three Mile Island Unit 1
restart, as well as review the generic
implications of the use of these
definitions in the licensing process.
Notice of this meeting was published
Jan. 18.

‘NRC Safety Research Progrem,
February 4, 1981, Washington, DC. The
Subcommittee will discuss NRC's long-
range safety research plan and ACRS
comments on the Office of Nuclear
Regulatory Research response to ACRS
recommendations in NUREG-0699.
Notice of this meeting was published
Jan. 21.

*Safety Philosophy. Technology and
Criteric. February 4, 1981, Washington,
DC. The Subcommittee will discuss the
proposed Near-Term Construction
Permit. Notice of this meeting was
published Jan. 21.

*Reactor Radiological Effects,
February 5. 1881, (1:00 p.m.),
Washington, DC. The Subcommittee is
to review and comment on the NRC
Stafl's paper to the NRC Commissioners
on the current status of thinking and
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NEW MEXICO

Regulations

The New Mexico regulations do not cover all of the points in Appendix A,
to 10 CFR 40 and 150.31(b) (which constitute minimum national standards
concerning technical, financial and institutional control aspects of
uranium mill tailings disposal under Atomic Energy Act (AEA) Szc. 274.0(2),
as amended). While there are some limited technical requirements in the
State regulations, (for example, &¢ 3-300 K and L and Part 12), 10

CFR 40 Appendix A, Introduction, and Criteria 1-9 and 12 are not covered.
Long-term funding (Criterion 10) and land ownership transfer requirements
(Criterion 11) are addressed in the regulations; comments on these
sections of the New Mexico regulations are provided in later parts of
this enclosure.

Also, with regard to regulation development, the State must develop a
program for implementation of U. S. EPA fuel cycle radiation protection
standards (40 CFR 190) at mills in acdition to regulations to be developed
under Section 274.0(2).

In connection with developing regulations, the State should recognize

that Uranium Mill Tailings Radiation Control Act of 1978, as amended
(UMTRCA) states that duplication of proceedings conducted by the Commission
is not necessary (last sentence of 274.0 of AEA). Since the Commission
developed the substantive regulations (45 FR 65521) on uranium mills
through a full and public rulemaking proceeding (NUREG-0706), the State
may wish to incorporate the record developed by the NRC as a part of any
rulemaking that may be necessary under State law.

It is also noted that UMTRCA requires that Agreement States have, as of
November 1981, regulations which are equivalent to the extent practicable,
or more stringent than Commission regulations on uranium milling
150.31(b)(2)). The Commission considers tnat its recently promulgated
regulations are practicable to implement in Agreement States as they are
based unon the analysis in the final GEIS* which addressed operations in
both Agreement and Non-Agreement States. The Commission regulations
constitute minimum national standards.

Immediate Action at Existing Mills

A letter from NRC Chairman Ahearne to Governor King dated June 12, 1980,
noted there is need to take prompt action to upgrade tailings management
practices at existing uranium mills. While the full upgrading of New
Mexico's regulatory program, including issuance of the regulations
discussed above, is not required until November of 1981, the State must
meet upgraded requirements of the UMTRCA to the maximum extent practicable,
in the interim as required by UMTRCA, Section 204(h)(1). During the
interim period (before November 1981) 10 CFR 150.31(a) requires Agreement
States to implement NRC regulations to the maximum extent practicable as
stated in the FR Notice issuing theé regulations (see 45 FR 65530). The
Commission considers it practicable and necessary for Agreement States'
mill operators:

*GEIS - Final Generic Environmental Impact Statement on Uranium Milling
(NUREG-070€) .

Encl.



wis

(a) to begin now (as opposed to after November 1981) to develop
programs meeting the regulations;

(b) to submit such programs to the Agreement States on the same
schedule as non-Agreement State operations;

(¢) and to immediately implement steps to deal with presently
occurring impacts such as blowing of tailings and uncontrolled
seepage.

The need to take ~-ompt action at existing mills has been raised in
correspondence numerous times by the NRC staff over the past several

years. As a result of conversations with the NMEID staff and our examination
of materials in State files during the periodic review of the State's

program, it cannot be explicitly determined if NMEID has taken documented
steps to require existing mill operators to develop specific tailings
management programs.

Long-Term Surveillance and Monitoring

We recognize that New Mexico legislation and regulations contain provisions
for a Continued Care Fund"...for use in remedying and preventing situations
which may be harmful to the health, safety, welfare or property of the
people, involving abandoned wastes or inoperative facilities which are

or were operated by depositors to the continued care fund." It is our
understanding that this is a fund which will also cover the costs associated
with leng-term monitcring.

It appears that the total amount of each operator's deposit to the fund
is more than sufficient at the present time to satisfy the escalating

fee requirement established by the NRC in Criterion 10 of NRC regulations.
However, in view of the differing structures of the Federal and State
long-term monitoring fund there is the possibility that at some time in
the future the fixed amount specified in the New Mexico Regulation
($1,000,000) may no longer be sufficient.

Existing New Mexico legislation or regulations nowhere require efforts
to eliminate the need for active., ongoing maintenance of sites over the
long term. This is a fundamental requirement of 10 CFR 40, App. A
Criteria 1 and 12 and is consistent with Sec. 101.x.(2) (A) of AEA as
amended. While there may be some uncertainty over the dearee of ongoing
surveillance that will be needed over the long-term, the clear thrust of
legislation and regulations must be to require elimination of active
maintenance (see also 12.3.11 and 14.3 of NUREG-0706.) This concept
should be stated explicitly in State regulations so that the existence of
a "Continued Care" fund does not encourage programs whi_h need ongoing
active maintenance.
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Reservations of Authority to the NRC

With regard to land ownership, the State regulations appear to have
adequate provisions for requiring the licensee to obtain title to disposal
sites for eventual transfer to the State or Federal government. Section
3-300 J(2), however, contains reservations of authority to the State,
regarding such transfer. These authoriiies are reserved to the Commission
by section 83(a) of the Atomic Energy Act, as amended. The determination
as to whether title transfer to the government is necessary to protect

the public health and safety or welfare or to minimize or eliminate
danger to life or property can only be made by the Commission.

The final determination that all decommissioning, decontamination and
reclamation requirements of the Commission have been met prior to license
termination and land transfer is to be made by the Commission (10 CFR 150.15a
and Atomic Energy Act, Sec. 83.c). Sections 12-300 E and J appear to
conflict with this reserved authority.

In connection with 1and ownership transfer requirements, it should be
noted that the only areas which can be committed to long term government
custody are the tailings disposal sites and not areas such as evaporation
ponds or areas contaminated from active milling operations. These areas
must be decontaminated for unrestricted use. (See Criterion 9 of Appendix
A, to 10 CFR 40.) This matter is raised at this time so that it might

be clarified in the revision to State regulations which should be done

to meet Atomic Energy Act Sec. 274.0.

Written Environmental Impact Assessments

We are aware that New Mexico prepared a written assessment in the recent
Gulf case which satisfied the provisions of Section 274.0(3)(C) of the
Atomic Energy Act. There appears to be no requirement, however, in

State statutes for a written environmental analysis to be prepared by
the State. Such assessments should be prepared for all licensing actions
having significant impact on the human environment, i.e., new licensing
actions, renewals, and major amendments. All aspects of the assessment,
required by AEA 274.0(3)(C) (including those conducted by other State
agencies, such as the Water Pollution Control Bureau) must be included

in the documented analysis.

It is considered necessary that this documented assessment be made
available for public review and comment for come reasonable amount of
time before proceedings (including hearings) on issuance of the license
begin. (10 CFR 150.31(b)(3)(i)(A)).

Organizational Relationships Within States

Although a lead agency has been designated as being primarily responsible
for the preparation of the independent assessment and other agencies
which will participate in the review are identified, the time sequence



in which the other groups become involved is not clear. For example, it
appears that both the Water Pollution Control Bureau and the State

Engineer have independent regulatory responsibility over certain aspects

of an operation. Since neither of these organizations are under the
supervision of the Radiation Protection Bureau Chief, coordination of

the overall assessment needs to be clarified in accordance with Criterion 33(c).

The New Mexico response dated September &, 1980, identified the need for
outside consulting services in a number of areas. With the exception of
the $50,000 appropriation for radionuclide analyses, the New Mexico
-response of September 8, 1980, does not address funding costs incurred
as a result of the use of consultants or how such costs are considered
during the process of budget preparation. The response does not reveal
if the utilization of these consultants has been approved or budgeted.
An estimate of each consultart's time for a particular mill licensing
action should be identified. (Criterion 33 a through d).

Staff Resources

Information contained in the State September 8, 1980, response indicates
that the staff will rely heavily upon the Water Pollution Control Bureau
personnel for experience in hydrology. This does not represent a problem;
however, it must be documented that such qualified personnel are available
on a routine basis for assisting in preparation of the lead agency's
assessment and other licensing activities, that is, in person years the
amount of their time which can and will be devoted to uranium recovery
licensing and regulation, must be documented (Criterion 34(c)). It is
recommended that since these other Bureaus and Departments lave their

own responsibilities for mill licensing projects, the Radiation Protection
Bureau initiate formal written agreements, e.g., Memorandum of Understanding,
to solidify the coordination and timing of the lead agency assessment.
Such agreements as well as budget documents can be the mechanisms used

to demonstrate the commitment of other agency personnel.




