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Much earlier in this proceeding, the Board consistently
took the position that new or revised contentions based upon
“new information"” were due within thirty days of the availability
of the information. See, e.g¢., "Memorandum and Order Ruling On
Intervenors' Reguests For Extensions of Time To File Revised
Emergency Planning Contentions" (January 8, 1980), at p. 5 n.2.
Apparently relying on this policy, ANGRY now seeks the admission
of a very general contention on federal emergency planning, pur-
suant to its review of the January 5, 1981 letter from the
Nuclear Safety Oversight Committee (NSOC) to the President.

Though the NSOC letter dces provide a general basis for
ANGRY's prcposed Contenticn VII, the contention has ample basis
in information available long before the date of the NSOC letter.

Acceordingly, since the 30-day rule described above applies to

the availability of "new information" and not mere svnthesis and

analysis in a new publication of information previously avail-

able,i/ ANGRY's proposed Contention VII is not timely filed, and

1/
T As noted in "Licensee's Response to "EA Contentions (Draft)
Pursuant To Review of NUREG/CR-1270" (2/22/80), at p. 2 n.l,

any other interpretation of the 30-day policy would lead to
absurd results, particularly in the centext of this proceeding.
The TMI-2 accident and the response to that accident has been
and will continue to be the subject of a continuing stream of
reports. These reports are cften based upon ceneral information
which has long been available to the public. !However, the mere
repetition and analysis of such general information in a new
publication shoula not serve to revive a petitioner's right to
raise an issue, where that right has previocusly been extinguished
by the passage of time. An adjudicatcry preoceeding should not

be repeatedly interrupted for the admission and litigation of

new contentions based only on the repetition bv republication of

general information which has been widely available to the public
at larce for months.




must be rejected under the criteria of 10 C.F.R. § 2.714(a)(1l).
ANGRY candidly admits, on the first page of its January 27,
1981 filing, that its concern about the nature of the federal

response to the TMI-2 accident was raised in Three Mile Island:

A Report To The Commissioners And To The Public ("the Rcgovin

Report"), Volume 1, at pages 134-36 (see also, p. 131), released
more than one year ago. The federal respcnse to the TMI-2 acci-
dent was also the subject of discussion in the technical staff
reports supporting the Rogovin Repcrt.g/ The federal responsec

to the T™I-2 accident was even earlier raised, in the Report of

The President's Ccmmission on the Accident at Three Mile Island

("the Kemeny Report"), released on October 30, 1979 and served
on the intervencrs in this proceeding on November 26, 1979, as

well as in the technical staff reports supporting the Kemeny

2/

~ In Volume II, Part 3 of the Rogovin Report, the NRC response
to the TMI-2 accident is extensively detailed at pages 933-92,
with findings -- many highly critical of NRC response == at
pages 977-78 and 985-86, and recommendaticas recarding NRC
response at pages 986-89.

In Volume II, Part 3 of the Rogovin Repcrt, the response of
federal agencies other than the NRC is discussed at pages 993~
1056, with finlings =-- many critical of federal response =-- and
recommendations regarding coordinaticn among the federal agen-
cies at pages 1007-09 (particularly Findings 1, 2 and 3, and
Recommendations 1, 2, 3 and 4), at pages 1024-27 (particularly
Finding 2 and Reccrmendation 1), at paces 1033-34 (particularly
Recommendation 1), and at pages 1038-39 (particularly Findings
3 and 5, and Recommendations 1, 2 and 3), very generally sum-
marized at pages 1046-51.



3/ o : .
Report.=" In the "Overview" section of the Report, at page 21,

In addition to all the other problems with
the NRC, we are extremely critical of the role th
organization played in the response to the acci-
dent., There was a serious lack of communication
among the commissioners, those who were attempt-
ing to make the decisions about the accident in

athesda, the field offices, and thosa actually
on site. This lack of communication contributed
tc the confusion ¢of the accident.

The Kemeny Commissicn's general cbservations cn federal emer-

Vo

gency planninc and response were the subject of well-publicized
Commission Findings and Reccmmendations. See, e.g., Findings

D.8, D.9, and D.13, as well as Recommendaticns F.l and F.6.

3/
- See, e.5., "Staff Report to the President's Commission on
the Accident at Three Mile Island: Report of the Emergency
Preparedness and Response Task Force," particularly pp. 84-89,
and pp. 135-36 (stating that "overall federal planning for
nuclear emergencies is very weak," and describing the need for
an interagency national emergency response plan, to include

the NRC, FEMA, the Environmental Protection Agency, the Depart-
ment of Defense, the Department of Fnercy, and the Department
of Health, Education and Welfare).

See alsc, "Staff Report to the President's Commission on
the Accident at Three Mile Island: Report of the Office of
Chief Counsel on Emergency Preparedness," at p. 5 ("a federal
response plan * * * has spent years in bureaucratic limbe"),
and at pp. 22-25.

Se¢ also, "Staff Report to the President's Commission on
the Accident at Three Mile Island: Report of the Office of
Chief Counsel on Emergency Response," particularly pp. 81-84,
ep. 126-34, pp. 147-55, pp. 176-77, pp. 187-90, and pp. 192-93,

See also, "Staff Repc+ %t to the President's Commission on
the Accident at Three Mile Island: Report cf the 0ffice of
Chief Counsel on the Nuclear Regulatory Commission," at pp.
32-34, and pp. 132-39.




Even the various plans and guidelines which NSOC reviewed
as a basis for its January 5, 1981 letter were available more
than thirty days before ANGRY's January 27, 1981 filing of its
proposed Contention VII. For exam;le, the NRC Incident Re-
sponse Plan (NUREG-0728) was released in September 1980; NUREG-
0730, "Report to Congress on the Acquisition of Reactor Data
for the Nuc'H ar Regulatory Commission Cperations Center”,
was published in September 1980; NUREG-0610, "Draft Emer-

. -

ency Action Level Guidelines" was released in September 1s79;

1)

FEMA's "preliminary master plan" is dated September 30, 1980:
and the emergency exercise at llorth Anna Unit 2 was conducted
in August 1980.

Only NSOC's six-page letter to the President -- based on
its review of documents which were themselves prepared in
response to concerns such as those expressed in the findings
and recommendations ¢of croups such as the Kemeny Commission and
the Rogovin Group =-=- became "available" to ANGRY within the
thirty days prior to its January 27, 1981 filing.i/ Therefcre,
because the information on which ANGRY's proposed Contention VII
was available to ANGRY much more than 30 days prior to the £il-

ing of the contention, the contention must be considered as a

late Ziled contention.

4/

~ Assuming, arguendo, that ANGRY had timely raised, with its
other emergency planning contentions, an admissible contention
generally alleging the inadequacy of federal emergency planning,
the NSOC le4ter might have served as a basis for revising or
further specifyving that ~ontention. However, ANGRY raised no
such contention, and should not at this late date be permitted
to do so.



Late filed ccntentions are to be treated as late filines
to which the standards of 10 C.F.R. § 2.714(a) (1) must be
applied. "Memorandum and Order Ruling on Intervenors' Requests
for Extensions of Time to File Revised Emergency Planning Con-
tentions" (January 8, 1980), at p. 7. Section 2.714(a)(l) pro-
vides that ncntimely filings will nct be entertained unless it
is determined that the petition or reguest should ke granted

based upon a balancing of five ractors:

(1) Good cause, if any, for failure to fi.e on time.

(2) The availability of other means whereby the
petitioner's interest will be protected.

(3) The extent to which the petitioner's partici-
pation may reasocnably be expected to assist in
developing a sound record.

‘4) The extent to which the petitioner's interest
will be represented by 2xistinc parties.

(5) The extent tc which the petitioner's partici-
pation will broader the issues or delay the pro-
ceeding.

The first criterion, gocod cause for failure to file on time,

is generally the most important factor, thouch the others must

alsc be considered. Duke Power Co. {(Perkins Nuclear Station,

Units 1, 2 and 3), ALAB~-431, 6 N.R.C, 460, 462 (1977). 1In its
January 27 filing, ANGRY offereé no explanation whatsocever for
its fdilure to timely file the proffered ceneral contention on
faderal emercency plarnning. ANGRY's failure to show good cause
€or its late filing requires ANGRY to shoulder a heavier burden

with respect to the other factors. 8See, e.g., Virginia Electric

& Power Co. (North Anna Station, Units 1 & 2), ALAB-289, ? N.R.C.




395, 398 (197S5).

Though no other intervenors have raised contentions directly
challenging the adecuacy of federal emercency planning, ANGRY
has demonstrated ac particular technical expertise in federal
emergercy planning. Rather, ANGRY .elies upon its knowledge of
local conditions as its basis for interventicn on state and
local emergency planning issues. Further, the verv general
languace ¢f the crcopcsed contention and the fact that ANGRY has
apparently only recently become aware of the alleged inadeguacy
of federal emergency planning revealed by the federal response
to the TMI-2 accident undermine ~- to some extent =-- any claim
that ANGRY's litication of its proposed Contention VII would be
a sitnificant factor in develcping a sound record on the issue
in this proceeding.

Moreover, admission of ANGRY's propused Contention VII wculd
necessarily result in delay in the already prot-icted emercency
planning phase of the hearings in this proceeZ‘.g. The conten-
tion is broadly framed, includes a sweering reference to "all
NRC Incident Response Planning guidelines" (without specifying
wnat those "guidelines" are), and completely fails to indicate
the specific inadecquacies which ANGRY alleges exist. Such a
general contention is wholly inappropriate at this late date
in the proceeding, long after the discovery period has ended.
If the contention we.- =~dritted, the parties would be entitled
to at least one round ¢of discovery on the contenticn, though

ANGRY's broad brush approach to its contention does not sucgest

a familiarity with the federal plans. After discovery, a period
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Radioclogical Emercency Preparedness/Response Plan
For Commercial Nuclear Power Plant Accidents.

The second step is the preparation of detailed
agency implementation plans describing the pro-
cedures, organizations, capabilities and inter-
faces each Federal agency intends tc use to ful-
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Thus, ANGRY may == if

rlanning throuch comments on those plans,

review by FEMA -~ the agency which has

an

it desires -~ properly address its generic

the course of their

lead responsikility for



all federal nuclear emergency planning and response (except

the NRC onsite operational response), including responsibility

for coordination of NRC onsite response with offsite response.
Accordingly, since ANGRY's proposed contention is not based

upon "new informatio. " lich i ‘came available within the thirty

day pericd immediately preceding its filing with the Board, and

siace ANGRy has failed to meet the recuirements of 10 C.F.R.

%

.714(a) (1) applicable to late filings, ANGRY's prcposed Con-

SO . : - ¥4
tention VIT should be rejected.>
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Respectfully submitted,

SHAW, PITTMAN, POTTS & TROWBRIDGE

Dated: February 6, 1981

o
“

Licensee alsc has strong reservations as to whether ANGRY's
roposed Contention VII : within the scope of this proceeding.
he concern raised is obviously generic to all operating nuclear
lants and to all ongoing licensing proceedings; the status
cf federal emergency planning clearly was not a basis upon
which the Commission ordered the shutdown of TMI-1.

™ 30
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