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MEMORANDUM AND CRIER
’G*au-ing Motien for Summa:y
Disposicion of Contencicn 3)

Contention 3, spenscred by Dr. David Fankhauser, an
interveneor in this operating license proceeding, asserts tihatc
~here ars ''mo plams to provide knowledge and training of the

scpulace in communities through whic icactive materials

T

will be transported sufficient £o allow them
sommunicies] =c be able to cope with tramsportaticn accidents.”
The Applicants (Cincimmati Gas & Zlectric Co., et al.) have

soved for summary disposicion of this contention. CUpon con-

3y sutlined helow, we conclude that there is no requirement
=hat an applicant or licensee provide knoewledge or training

=5 the populace in communities chrough which irvadiated
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materials will be shipped; that there also is no obvious
reason whv a plan for the provision of such knowledge or
training need be regquired prior o the gx-2ut of an operating
1icense; anc, accordingly, that the Applicants wmoticn should

be zZranted.

A. Backiround

original moticn for summary disposicion

LR Y

-
-
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Contencicn 5 was filed on April 6, 1979 r was essentiallvy
founded on three premises: firstc, that quescions related to

rhe safetv aspects of fuel sransporzation are cutside the

scope of matters before this Boari: second, that safety in

she transportation of radicactive material is provided primarily
5v the use of containers designed and comstructed in accordance

th 10 CFR Part 711/ ro withstani severse transportation

accidents without leakage, thus minimizing the danger or

-hreat from radiation and making the ikelihocod of a release

£ any radiocactive marerial in a transpertation accident so
small as to be considered negligible; and, finmally, that in any
avent, it would be impracticable for an apolicant to provide the
suggested training inasmuch as spent fuel rransportacion which
i3 sarried out under ac?licable NRC, Devarcment of Transportation,

and scace regulacions, may encompass areas wtich are presently

Y "Packaging oz Radicactive Material for Transport and Trams-

portation of Radiocactive Matzcial Under Cercain Condicions.’



not ascertainable and which may be far removed from the plant
sire, and anv releases which might occur would be highlvy localized

and subject to adequate control through local emergency forces.

In his May 1, 1979 responmse, Dr. Fankhauser stated
zerely that, by their own admission, the Applicants had no
plans for or knowledge of the shipping of waste material and, in
addirion, that safety in transportation is "sartially dependant”
upen transportarion routes which as of that tizme had nct teen
shosen. The Sctaff asked che 3card = defer ruling on th

'

Applicants' zmoction pencing she consideraticn of new sctandards in
che wake of the then-recent Three Mile Island (TMI) accident.

No other party respondel tc tle Applicants' mcticn (insofar as

it dealt with Contention 3).
We discussed the Applicants' moticn £or summaryv dispositicn
2% Contentcion 5 with the sarties at the orehearing conference on

May 23, 1979 (Tr. 434-41). We determined that, because the

Commission was in the process of developing new regulations
dealing with the tramnsportation of radicactive material, we would
defar action on the motion (Tr. 460). Thereafter, on June 13,
1979, the Commission published a proposed interia rule, to t ..ome
effacsive on July 16, 1379. 44 Fed. Reg. 34466 (June 15, 1979).
During the hearing on June 26, 1979, we invited the Applicants
airher to reconsider or ©o supp.ement thelir summary disposiction
sorion in light of chis rule (Tr. 1437-38). The apvlicancs

did so bv f£iling a ""Renewed Motion" on July 25, 1979.



In their renewed motion, the Applicants asserted that,

although the new rule covered shipments of irradiated reactor

el ir focused on the prevention of sabotage of such shipments.

The Applicants interpreted Contenticn 5 as not encompassing sabotage.
Although imposing additional requirements for spent fuel shipments,
rhe rule, according to the Applicants, made no reference o0 providing
knowledge and training to the populace in communities through which
irradiated fuel will be transported. urther, thev noted cthat the
coverage of the rule was limited to irradiated £:el shipments and
iid not extend to shiomentcs of all tvpes of radicactive material.
The Applicants rherefore claimed that their motion should de ranted
far che rsascns -hey originally had advanced.

Dr. Fankhauser's response, dated August 1, 1979, took the
position that the new rule required the Applicants to make plans
for the routing of spent fuel, that the Applicants had not made
any such plans, o4 that the renewed meticn should b2 denied as
2 result of the lack of compliance with the new rule.

Dr. Fankhauser added that his contention encompasses (although is

a0t limired £o) a concern with the threat of sabotage. No other

party respcnded to che renewe motion.

In our Memorandum and Order Denying Motion to Delav

Delivery of Fuel To The Site, L3P-79-24, 10 NRC 226, 232

(August 15, 1979), we held that, ""as a matter of law, there are 2o



requirements for training of the populace in the communities

through which [unirradiated] fuel will be saipped.” 3y virtue
of that ruling, the thrust of Contention 5 was for all intents
and purposes confined to shipments of irradiated fuel.;/ Some
cime later, in our Memorandum and Order dated July 14, 1980, we

announced cur tentative conclusion that, under the proposed

Al
O
"

interim rule, ""there * ¥ * is no requirement Or even warranc

sroviding kncwledge or training of zhe gene~al populace in
sommuniszies through which spentc (irradiatec) Zfuel is oo ce
sransported.”’ We noted that we had deferred ruling on the

applicancs’ summary dispesition action because cf the interim

mature of the proposed rule and the expect acion of its
S.reher modification. We also pointed ocut that the Commission

-

"fimal" interim rule, 45 Fed. Reg. 373%9

had adopted a
(June 3, 1330), together with interim guidance omn the rule's
implementation (NUREG-0361, Revision 1). This "final" interim
rule Secame effective onm July 3, 1980. 3y our Memorandum and
Arder of July 14, 1980, we invited all parties 0 submit
addirional comments cn the Applicants’' meticm, taking into
account che new rule (as well as several matters wnhich we

-hb

wished to have acddressed).

| o

Neirher the contenticn itself nor any of Dr. Fankhauser's
:aoers filed or statemencs madc conce“ﬂ.ng the contention
ince any incerest in radicactcive material other than

.--ad-a*cd or unirradiaced fuel.



Responses to our invitation were filed by the Applicants,
she NRC Staff, Dr. Fankhauser, intervenor Zimmer Area Citizens-
Zimmer Area Citizens of Kentucky (ZAC-ZACK), intervenor Miami
Valley Power Project (MVPP), the City of Menter, Kentucky, and th

’

Commonwealzh of Kcncuck?.i’ The spnlicants reiterated their argu-

- |
e

men: thar consideracion of the safecy aspects of spent fuel ship-
ments is bevond our jurisdiction. They also claimed that there is
no requiremen:z for a spent fuel shipment plan as a or requisice for

» - s - = » < 0 . -
an operating license. The Staff isined them in this latter argu-

—ens. Tue other parties all expressed the view that Teasures for
~me securisy of spent fuel shicments (including craining of the

sopulace along routes of shipment) should be considered in =his

B. Discussion

1. At the outset, we t reject the Applicants’
argument that we do not have jurisdiction to consider whether the
spent fuel shipment measures proposed DY Dr. Fankhauser should be

applied in this proceeding.-" In theiz original motion, the

3/ Ressonses of the WRC Staff and Dr. Fankhauser were dated
August 1, 1380. ZAC-ZACK's comments were £iled August 7,
1980, MUPP's comments were filed August 8, 1930, T
Applicants and the City of Mentor responded on Auzust li,
1330, Kentuckv resoonded con Septamber <, 1980. DOr. Tankhauser
£ilad a response co comments of ocher parties on August 26, 1930.

(s

The Applicants correctly pointed out that the provisions

of 10 CFR § 2.717(b) upon which we premised our jurisdiction

c5 sonsider new fuel shipmencs (see L3P-79-24, 10 NRC 226,228-

230 (1979)) do not provide us authority to consider spenc fuel

shipmentcs at this time. We are noc relving on those srovisioms
here



Applicants pointed to the circumstance that the primary safety
rules governing shipment of radicactive macterial appear in

10 CFR Par:c 71 and the regulations of agencies such as th
Deparzment of Transportation, and accordingly are not enbraced
5v the requirements Zoverning the granc of cperating licenses,
which appear in 10 CFR Part 50.2’ As for the Commission's new
security plan requirements, the Asplicants advance much the saxe

argment: the requirements appear in Part 73 and hence are net

As a lozal wmatter, the Applicants are correct in their
claim chat requirements of Pars 7l or 73 are not automatically
subject to litigation in an cperating license proceeding. But,
as should have bSeen apparent from the guestions posed by our

Memorandum and Order of July 14, 1380, cextain recuirements of

o

are 73 have been incorporated into the operating license

"

squirements of Part 50. See 10 CFR § 50.34(c). Alchough we
mav7 not have authorit? go impose on an applicant requirements
(if any) cf Parss 71 or 73 not incorperated imte Part 50, we
clearly have authority to consider which requirements are inccerT-

scrated into Parc 30 and whether an appizcant nas sacisfied

sacse requirements. (Z. Duke Power CO. (Perkins Nuclear
2/ 7me Applicancs concede that the envirommental impacts of

cransportation of .ad;oac:ive nacter ial may be considerad
under 10 CFR Par:s 51; but they c. ~ain chat uon:cn:-on 3
focuses on safecvy rather than environmental consi iorac ons
and chat it raises no gquestions govermed Y the requirements
sf Part 51. We agTee.



Scation, Units 1, 2 and 3), ALAB-591, 11 NRC 741 (1380). For
shat reason, we conclude that we have jurisdiction to consider
whether there are any operating license requirements which
comprehend the matters raised Dy Contention.5 and, if so, whether

those requirements have been satisfied.

2. Under the Commission's Rules of Practice, a

motion for summary disposition should be granted if

the
licensing board determines, with respect O the issue in question,

that ""there i

w

N0 gzenuine 15sue as CO any matert 1 facrt and * ¢ %

‘--

LA

the moving party is entitcled to a decision as a zactcter of law.
10 CFR § 2.743(d). However, in an cperating license proceeding
such as this one, where significant health and safety or environ-
mental issues are involved, a licensing board should only grant
such a motion if it is comvinced from the material filed chat the
public uealth and safety or the environment (as applicable)

will be sacisfactorily protected. Cleveland Electric Illumina-

e 2 -

ting Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-443,

6§ NRC 741, 753-54 (1977); 10 CFR § 2.760a.

For che purposes of this discussion, we will read
Contencicn 5 in the light most faverable to its proponent (see

Wlis Servize Co. of Yew Hampshire (Seabrock Staticnm, Units 1

and 2), L3P-74-36, 7 AEC 877, 87% (1974)). Even choug: iz is not

shar clear on ics face, we will assume rhat Contencion 3 enccm-

-

passes the protection of spent fuel shipments Irom sabotage as



well as from tramsportation accidents. See Dr. Fankhauser's
filings dated August 1, 1379 and August 1, 1980. Even when read
in thatc light, it is clear that chere is no factual disagreement
with respect to any material £fact. Dr. Fankhauser ccntends that
-here is no plan for che shipment of spent fuel, and all parties
agree. The only questions extant are legal in nature: whether

rhere is any requirement for such a plan and, if so, whether a plan

would have =0 include the training features scught ¥
-~/
Dr. Fankhauser.=- We —urn now to those guestions.

- .- - 0 - . - » 3 : * -~ A?
3 Ne interoret the recentcly amended proVisions oL ¥ CFR
- - - - : -
Part 73 as requiring licensees tO prepare a plan I0T tle parysscac

orotection of spent fuel shipments against sabotage. 10 CFR
§ 73.37. There is no requirement, nowever, that such a plan be
submiczed and reviewed prior to (and as a condition of) the grant

of an operating license. Indeed, the physical 2srotection plan

h

sr speat fuel shipments, by virtue of the expreass Cterms of Pare
72, need only be submitted to NYRC 7 davs prior to a olarned

spent fuel shipment. 10 CFR § 73.72 (incorporated into 10 CFR

- e & o L .
§ 73.37(3)(D).= Such shipments would not -ake place

jo
.
“

e mote mhaz, if there were a legal *ecu;:emeu. for the tvre
of plan envisagec by Contencicn 5 (as we ar here inceroreting
i=). Dr. Fankhauser mizht well be entitlec =5 summary <isdo-
si=ion of the comtenzion in his favor.

_' Tne Sraff incerprets § 73.72 as requiring notificacicon 1O davs

-

imn advance oI a shipgment, .at“e' chan ?. ""e are unaware cf
=me source of this incerprecaction; aue, for surposes 2f thls

discussion, the difference is noc ma:er-a-.




uncil long after issuance of an operating license--at least

eight years, according to beth the Applicants and S:aff.é/

4. Tne absence of any requirement for a plan for the
shipment of spent fuel pricr ©o the issuance of an operating
license is diposicive of Comtantion 5  We might add, however.

hat, as the Applicants and Staff point out, the current lack of

any facilicies for the storage orT reprocessing of spent fuel
would make anv near-term evaluation DV NRC of prospective

-~ - v s - b 4 4 - Y .
routes--as provided by 10 CFR § 73.37(%)(7)--speculative at best.

-

Jishout identification of specific routes, it would be impossible
=5 derermine whzre the training sought by Dr. Fankhauser should

be carried out--even assuming we found that such training weTe
/

warranted.= Moreover, with respect to requirements of 10 CFR

o

§ 73.37 other than concerning shipment routes, the extended

eriod hefore which shipments could take place is a persuasive

O

reason for the Applicants' not being required to develop a plan

] Although these assertioms are not under affidavic, we take
offizial notica that spent fuel will not 3Se created--and hence
cannot be shipped--until after issuance of an operating
license and operation of the reactor.

- "

The specific routes thact Dr. Fankhauser and the City o
Mentor suggest be examined do neot {aclude a destination for
she spent fuel shipments but merelv encompass varicus egTress

routes from the site area.

-
e

Needless =o sav, given our rationale for dismissing Conten-
cion 3, we express nc cpinion as ©O whether, assuming thcr’e

were a requiremeat for a plan, the training sought by
3r. Fanmkhauser should be included in such plan.



at this time, for any current review

O

£ cthat plan--involving
such matters as the qualificazion of a shipper's employees--

- ‘ Q. . . - - >
would also cercainly have to be redonme. CZ. Potomac Slectric

Power Co. (Douglas Pcint Nuclear Generating Statiom, Unics 1
and 2), ALAB-277, 1 NRC 539, 544-47 (1973). For that reascn
we find little warrant for, a review at this time of a proposed

shipment securicy plan.

Y- hmsel 4 W m—mmaa wmlhaw N T amlslaaci o oo Fan veal®
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assert that Contencion 5 includes protection Irom transpertation
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accidents generally an
ZAC-ZACK would zead 10 CFR § 73.37 as including this subject,
whereas Dr. Fankhauser, the City of Mentor, and the City of

-

Cincinnati rely on generalized "public healch and
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indings
required under 10 CFR § 50.40 and § 30.57 as auchoricy o0 consider

this matte

b ]

In issuing its 1930 amendmentcs to the final interim rule,

the Commission made it very clear that 10 CFR § 73.37 is limiced

:o a plan for the prevention of

sabotage in spent fuel shipment

ot

The Sratement of Considerations explicitly indicates that the

-

zctencially serious conseguences analyzed in the iépors upon

o i~ ; temd 10 CFR & 2 1Y §g B § € 3ida T ab -myd
whicn the Tevised LU (X 3 3.37 is based (Sancia .adtoracoT.es

Reporst SAND-77-1327, May, 1378) could cceur 2niv in the avent of

sabotage in or near a heavily porulated area and gplv if th



sabotage were to be carried out "throcugh the skillful use of

explosives." 45 Fed. Reg. 37399, 37402 (June 3, 1980).

Insofar as public health and safecy issues are concerned,
in mormal .ircumstances an applicant which demonstrates that it
mas complied with applicable regulations would be granted an
operating licemse. Only in unusual circumstances, where possibly
i demonstrable threat to the public health and safety had been
shown to exist, could a licensing board consider and impose, iZ
necessary, corrective measures addicional to those prescribed

or at least ccmprehended by the rules. See Maine Yankee Actcmic

Power Co. (Maine Yankae Atomic Power Sration), ALAB~<161, 6 AZC

‘

1003, 1004-1010 (1973), remanded on other grounds, CLI-74-2,
7 AEC 2, 3-5 (1974). As indicated abcve, tle Commissic lready

hat

.3
Ny
w
.
(1]
o1
}
i
o
o
0.
o

o

= orration accidents generally do not pose
a significant risk to the public healch and safety sufficient to
warrant the consideration of protective measures beyond those
orescribed in 10 CFR Parcs 71 and 73. And nothing provided by
3¢ . Fankhauser or the other intervenors has convinced us that
~here is anv unusual circumstance whic h suggests that the 2ro-
recrion of spent fuel transportation aga:l inst either sabotage oOT

accidencs need be comsidered in this sroceeding. Thus, we
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iecline to consider Conter xt of the generalized

findings required by 10 CFR §§ 50.40 and 50.5



5. Our holding here will necessarily put the
consideration of che adequacy of a plan for the transportation
of spent fuel submitted under 10 CFR § 73.37 beyond the purview
of this operatcing license proceeding. In our Memorandum and
Order of July 14, 1980, we asked the parcies whether there is
anv other procedure by which compliance with Part 73 can be
questioned by a member of the public prior to the occurrence of
a shipment. Taking into account the limited, 7-dav period for

caview of a oropcsed plan, the answer Is obviously negative.

The Applicants and Stafl suggest a recuesc for a show-cause order
under 10 CFR § 2.206. lthough we agree that such mechanisa is

che only cne available, it is sbvious chat, at best, that route
can, provide only after-the-facs review. We suggest that furcher
review, affording the opportunity for public participation, might
well be war:an:ed.ig/ But the decision as to that matter is

not in our hands. It has already been made bv the Commission

and can only be changed by the Commission.

=
(&}

- Indeed, the 7-day review period for each shipmentC seems
inadequate, even Ior Srafs review; it would seem that a
caview of ar least an initial shipment would require a
longer period if the review is £ be completed prior <o
shipment. Moreover review of such matters as the adecuacy
sf rhe training of escorts or of a licensee's communization

-

senter (see L0 CFR §§ 73.37(5)(4) and (10)) couls likely be
affectively undertaken well in acdvance of the initial
shipment. However, tle 7-day pericd is currently author-
ized bv 10 CFR § 73.72 for notification of beoth inicial

and subsequent shipment: ani cannct be modified by this
3card, even were we =0 favor such modification.

That public participation might prove useful is suggested
by the recent decision in Duke Power Co. (Qccnee-McGuire),
L3P-80-28, 12 NRC (Qet. 34, & ;
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For the foregoing reasons,
of January, 1981

ORDERED

That the Applicants' motion for summary <isposi-
rion of Contention 5 be granted.

FOR THE ATOMIC SAFETY Al

LICENSING 3CARD

o

FTirles Jechhoecer, Cha.rman
ADMINISTRATIVE JUDGE
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