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UNITED STATES OF AMERICA
NUCLEAR REGULATORY CCMMISSICN
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In the Matter of: )
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O /k-TEXAS UTILITIES GENERATING ) Docket Nos.

COMPANY, et al. ) 50-445
) 50-446

(Comanche Peak Steam Electric )
Station, Units 1 and 2) ) December 31, 1980

)
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MEMORANDUM AND ORDER - ' -

(Rulings on Consolidation of Parties, Appointments of Lead
Party-Intervenors, Miscellaneous Motions and Other Matters)

. _ _ . - . . . .- -
-- - --

1. On October 31, 1980, the Board filed " Announcement

of Plans for Consolidation of Parties." In this filing, the

Board invited each of the intervenors to submit its choice

for the lead party among the intervenors for each contention

| and it welcomed ccmments by the Applicants and the NRC Staff

l
with respect to the proposed consolidation.t

2. On November 20, 1980, each of the parties filed

its own response to the Board's announced plans for consoli-

dation. Applicants presented reasons to show that the proposed

consolidation of the intervenors was within the Board's authority,

that CFUR, CASE and ACORN were granted intervenor status on the
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basis of the same interest that may be affecred by the proceed-

ing, that is , interest flowing from proximity to the ccmanchit

Peak facility, and that consolidation would not prejudice the
_

''

rights of any intervunor. Applicants identified contentions

where two or more intervenors raised substantially the same

issues and Applicants offered their recommendations for the lead

~ parties for such contentions should the intervenors not agree on
'

the lead parties Emong themselves. According to Applicants, the

lead party to be designated by the Board should be the lead party

for all purposes. With respect to any contention sponsored by only

one intervenor, Applicants proposed that the Board should desig-

nate the single sponsor as the lead party for such contention.

In addition, Applicants recommended that. Contention 9 and Conten-

tion 23 be consolidated pursuant to 10 CFR 52.715a.

3. In its filing, entitled, "NRC Staff's Comments on

Plans for Consolidation of Parties," NRC Staff favored the desig-

nation of a lead intervenor by the Board for certain limited

purposes, namely, for purposes of conducting further discovery,

presenting direct evidence and conducting cross-examination.

NRC Staff suggested that the question of consolidating proposedi

findings of fact, conclusions of law and argument be deferred

until later in the proceeding.

4. In " ACORN's Response to Plans for Consolidation of

Parties," ACORN expressed the view that the Board's announcement

of plans for consolidation is premature. According to ACORN,

insufficient data have emerged to enable the Board to determine
J
'

that the intervening parties have substantially the same interests.
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ACORN requested that the Scard defer any consideration of consoli-

dation until after the completion of discovery and asserted that

consolidation at this time would prejudice the rights of ACORN'

by forcing it to work with unwilling participants. Without

waiving its objection to the proposed consolidation, ACORN re-

quested that it he selected as lead party for each contention in

which it has an interest.

5. In its filing, " Plans for Consolidation of Parties,"

' FUR argued that consolidation of the parties with respect to
Contention 4 and Contention 5, in both which CTUR had manifested

an interest, would be improper and prejudicial to CFUR. CFUR

stated that CFUR does not have the same interest in the conten-
,

tions as the other intervenors concerned with the two contentions
and that consolidation would prejudice CFUR's rights as the other

intervenors are unf amiliar with the technical basis of CFUR's
interest and undue burden upon CFUR would result. CFUR also

held that a clearer more concise record would be produced by

separate representatio.ns of differing interests. If there is

consolidation, CFUR believed it should be the lead party for

Contention 4 and Contention 5 for the reasons, as CFUR maintained,

that CFUR's could be protected only if it were the lead party,

that CFUR is equidistant from the other two intervenors being

15 miles from each in opposite directions, and that CFUR has

the assistance of attorneys.

6. Reflecting its opposition to the announced plans for

consolidation, CASE filed two motions, namely, " Motion To Grant

CASE Separate Intervenor Starus" and " Motion To Appoint CASE

as Lead Party for Consolidated Contentions." In its motion for

. . . _ _ . _. , - . , _ . _ . . . , _ _ _ _ . _ , _ . _ _ _ . . . . _ _ _ _ _ . . ___ _ -_.
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separate intervenor status, CASE listed seventeen reasons for

its opposition to consolidation. They are generally classified

as follows: burden, in terms of greater time and work and in-

creased financial expenses expected to be placed upon CASE as

a result of necessary coordination wiLL other intervenors; con-

cern about the adequacy of representation of its interests by

others not familiar with CASE's positions,wno, moreover, might

be expected to favor their own viewpoints; lack of counter-

weighing benefits; personal safety factor affecting CASE's

principal representative; and discrimination involved in a
consolidation of CASE with its principal representative not

being an attorney and any other intervenor with an attorney as

its representative. In its alternative motion, CASE sought to

be appointed the lead party for Contention 5, Contention 22,
Contention 23 and Contention 24,

7. On December 5, 1980, Applicants filed " Applicants'

Answer to CASE's Motions (1) for Separate Intervenor Status and

(2) Alternatively for Appointment as Lead Party for Consolidated

Contentions." Applicants opposed CASE's motion for separate

intervenor status and opposed in part CASE's alternative motion

for appointment as 3 sad party for four named contentions, rely-

ing on the reasons set forth in their " Comments on Consolidation."

Frcm Applicant's standpoint, while CASE claimed some inconven-

iences involved in consolidation, CASE did not show that it

would be impossible or even inordinately taxing for the inter-

venors to coordinate their consolidation. In support of their

position, Applicants cited Portland General Electric Co. (Trojan

_ - . _ _ _ . . . - _ - . . . _ _ . . _ ._- _ _ _ .- _ .__ ._ . . _ _ _ . . _ . . _ _ ._ _. _ . _ _ _ _
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Nuclear Plant), ALAB-496, 8 NRC 308, 310 (1978). Further, accord-

ing to Applicants, CASE did not demonstrate that consolidation

would be improper under the tests at 10 CFR 52.715a. Applicants

also noted that CASE has substantially the same interest as the '

other intervenors and has raised substantially the same questions

in the fo;;r named contentions as had one or both of the other

intervenors. Moreover, in the Applicants' thinking, consolida-'

tion should lead to considerable savings of resources of all

parties and would promote efficient administrative proceedings.

! 8. On December 9,1980, the NRC Staff filed "NRC Staff's

Response to ' Motion To Grant CASE Separate Intervenors Status'

and ' Motion To Appoint CASE as Lead Party for Consolidated Con-

tentions"' (NRC Staff 's Response) . The NRC Staff opposed CASE's

motion for separate intervenor status and consistent with its

position commenting on the announced plans for consolidation, the

NRC Staff took no position as to whom the Board should appoint

lead intervenor for each of the contentions involving the sponsor-

ship of two or more intervenors. Repeating the previously stated

position in its comments on plans for consolidation of the parties,
the NRC Staff expressed the view that consolidation of intervencrs

with respect to contentions involving two or more parties "is

merely the additional step of consolidating the presentation
,

of the intervenors' evidence and argument as permitted by

10 CFR S2.715a" and "will serve to reduce the presentation of

i duplicative and repetitive evidence and argument while, at the
same time, it will preserve the rights of the intervening

r
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parties to obtain full adjudication of their contentions."
NRC Staff 's Response, 2. In the NRC Staff's view, "such con-

solidation will serve the interests of all parties in that it

will result in a more orderly and expeditious proceeding."

Id., 2.

9. The NRC Staff maintained that CASE did not demon-

strate the planned consolidation will result in any significant

prejudice to its interests, that any extra effort on the part
of intervenors occasioned by consolidation "will clearly result

in a more orderly and expeditious proceeding, to the benefit

of all the parties." Id., 4. Extra financial burden as a result
of the coordination necessitated in consolidation is likely to

be insignificant and is certainly outweighed by reduction in
costs associated savings in time, according to the NRC Staff.

CASE's expression of concern over time and risks associated

with driving to meet others, particularly when the driving
at night, is basically regarded by the NRC Staff as speculative.
The NRC Staff compared the present case with the Troian case,

supra. In the latter case, the Appeal Board rejected an appeal

from a consolidation order by an intervenor living 200 miles

from the facility while the other two intervenors lived within
40 miles of the f acility. The Appeal Board in the Troian case

turned down the intervenor's claim of prejudice founded on t's

fact that he did not live close to the other two intervenors.
In the present case, all three intervenors evidently live
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within a radius of 30 miles. Similarly, CASE's concerns over

receiving poor quality of copies of documents and over risking

trip accidents, in the judgment of the NRC Staff, fail to demen-
strate any substantial risk of prejudice to CASE's interests.

10. On December 23, 1990, CASE filed a reply to NRC
,

Staff's answer to CASE's motion for separate intervenor status

and to CASE's motion for appointment as lead party. This reply

was entitled, " CASE's Answer to NRC Staff's Response to ' Motion

to Grant CASE Separate Intervenor Status' and ' Motion to Appoint

CASE as Lead Party for Consolidated Contentions' and Clarifying

Statements." CASE's filing was out of order, being a breach

of the Commission's Rules of Practice at 10 CFR 52.730(c).

f There, after providing that a party may file an answer in support
of or in opposition to a motion, it is expressly stated as

follows: "The moving party shall have no right to reply, except
i

as permitted by the presiding officer ..." Permission to replyl

to the NRC Staff's answers to CASE's two motions' was neither

sought nor granted. CASE's filing in reply to the NRC Staff's

answer to CASE's above-noted motions is disregarded.

11. By its Order of June 16, 1980, the Board accepted

25 contentions of the three intervenors, ACORN, CASE and CFUR.

By its Rulings of October 31, 1980, the Board struck down one
of the 25 contentions, namely, contention 11, placed a special

construction uic$ Contention 5, and affirmed, in effect, its~

acceptance of all of the other contentions and of the Board's

three questions to the Applicants and NRC Staff for their

_ ._ _ _ -._-._,_ __ _ _ _. _ _ _ _ ,_ ._ _ _ .. _ _.- _ _ . ._.. _ . _ _ . _ _ , _ _ . _ . _ . _ . . _ _
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consideration at the anticipated evidentiary hearing. Of the

existing 24 accepted contentions,* the following five have

sponsorships of more than one of the intervenors, as fcilows:

Contentions Sponsorship

4 ACORN, CFUR
ACORN, CASE, CFUR5 -

;

22 ACORN, CASE

|
23 ACORN, CASE
24 ACORN, CASE

,

l

| 12. The remaining 19 accepted contentions, for each of
;

'
which there is only a single intervenor as sponsor, are listed

below according to their respective sponsors:

| ACORN Contentions 10, 12, 13, 14, 15, 16,
l 17, 18, 19, 20 and 21. Total: 11

CASE Contention 25. Total: 1
!

! CFUR Contentions 1, 2, 3, 6, 7, 8 and 9.

| Total: 7
l

13. In the interest of an orderly, fair and expedi-

tious conduct of the hearing, the Board announced plans to con-

solidate the three intervening parties under 10 CFR 52.715a.

1

i Such consolidation would be applicable where two or three of
|

the intervenors sponsored in whole or in part a particular con-

tention. The regulatory requirements for consolidation that

the parties had raised substantially the same question is thus

=et. The more general requirement that the parties have sub-

stantially the same interest as may be affected by the procceding

is satisfied by the fact that the interest by which ACORN, CASE

i

i
-

*The numbering of the accepted contentions follows the

|
numbers used by the Board in its Order of June 16, 1980.

|
,

i
-
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and CFUR were all admitted as intervenors was their proximity

to the Ccmanche Peak facility.

14. The Ccemission's regulation on consolidation is

limited by the prohibition that any consolidation that would

prejudice the rights of any party may not be ordered. This

prohibition raises the question of when is a right prejudiced.
Clearly, prejudicing a right does not mean causing a mere incon-

venience or a financial burden or a time burden of limited con-

sequence. Nor does the possibility of failure of an intervenor to

cooperate or coordinate with other intervenors nor do differences

of viewpoints among intervenors nor does additional effort required

for pulling together spell out a case of prejudice of a right.

The objections by the intervenors to proposed consolidation in

the mais add up to a variety of inconveniences of no major account,

speculative contingencies, lack of confidence in fellow inter-

venors by comparison to oneself, and disregard of 'tdue advantages

of consolidation. CASE made the additional point that it is the

only intervenor not represented by counsel and consolidation of
CASE and another one or two intervenors which are represented by

counsel "would be discriminatory and prejudicial in effect if

not in intent." CASE's Motion To Grant CASE Separate Intervenor

Status, 4. The Board is satisfied on the basis of filings to

date that CASE has the capacity to represent an interest ol'

either one or both of the other intervenors in a contention in
which CASE has an interest, and similarly, either of the two
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intervenors represented by lawyers has the capacity of repre-
1

senting CASZ's interest in a contention where it and CASI have

a =utual interest. The Board has cencluded that a case of

prejudice en account of censolidation has not been =ade and that

consolidation is apprcpriate to the end of an orderly, fair and

expediticus cenduct of the hearing.

15. The Scard regards the designation of a lead party for

each contentien sponscred by two er three of the intervenors as a

=atter of its discretion and gced judg=ent. In the Scard's view,

none of the intervenors has any right to be se designated. Fur-

ther, vbe Scard invited the three intervenors cc inform the

Scard of their choice of a lead party for each centention, and

the 3 card received no replies that any agreement en a lead party
for any cententien had been reached. Applicants offered their

suggestions of lead parties; NRC Staff refrained frcs offering

any. Scme of the censiderations which the Scard took into
account in designating the lead party-intervenors among

the censolidated parties for the follcwing five cententions

include:

CONTIN"' ION 4 : Both ACORN and CFUR centend that
accident sequences such as cccurred at TMI-2 should
be considered " credible" cr " probable" and thus
should be evaluated in the Cesanche Peak operating
license proceeding. CFUR's concern includes a
specific question about a hydrogen explosion acci-
dent, which is included in Cententien 4. ACCRN did
not raise this particular matter.

~

,

CONTIN"' ION 5 : There is a similarity of questiens
about quality centrol and quality assurance raised by
the intervanors. The Board decided to ecnstrue Centen-
tien 5 to include issues raised by NRC Inspection and
Info rcement Repor s submitted by ACORN in its August
29, 1980 Offer of Proof.

- - - - _ _
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CONTENTION 22: Of parts (a) through (f) of
this contention, CASE was involved in all of them.
ACORN was concerned with (f) alone.

Contention 23: ACORN and CASE each recognized the
key issue of Applicants' compliance with the Commission's
AI2RA standard. But CASE also associated with the con-
tention an issue questioning the sufficiency of the ALARA
standard -- an issue which the Board rejected and ACORD,
specifically avoided.

CONTENTION 24: CASE raised issues (a) through
(d) of this contention. ACORN raised issue (a)-
only.

16. The Applicants suggested the appointment of the sole

party which sponsored an individual contention as the lead party

for such contention. In the Board's view, the suggestion is

well-taken as parties which had not sponsored a contentien would

have a regular way through the lead party-intervenor for present-

ing to the Board whatever ideas or evidence they mighu later come

upon with respect to such contention; the possibility of confu-

sion or surprise at the hearing would tend to be minimized and

the possibility of a better record would be ~ expanded. Pertinent

to the Board's authority to designate lead parties for particular

contentions is the Commission's regulation at 10 CFR S2.718,

" Power of presiding otticer," especitily at (e) thereof. The

Commission's regulation in "Interver. tion" at 10 CFR 52.714 (e) is

also noted. These regulations are in addition, of course, to

the Commission's requiation at 10 CFR $2.715a on consolidation

of parties.

17. The Board is disposed to designate lead intervenors

for all purposes rather than for limited purposes at this stage

of the proceeding. An element of uncertainty about the future

- - . _ . . . - -. -. - -, __ - .- , . . - . .- . . - , . . .- --
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agenda is removed. If unforeseen circumstances arise to nullify

the advantages of lead party-intervenors for all purposes, such

circumstances can be dealt with later.

ORDER

For the foregoing reasons and in consideration of the

record in this matter, it is on this 31st day of December, 1980

ORDERED

That Case's motion for separate intervenor status

is denied;

That CASE's motion for appointment as lead party

for certain consolidated contentions is granted in

part and denied in part as indicared below;

That CASE's reply of December 23, 1980 to the NRC

Staff's response to CASE's motions for separate inter-

venor status and for appointment as lead party for

certain consolidated contentions is disregarded;

That the parties for certain contentions are

consolidated, with the lead party-intervenors as

follows:

Contentions Lead Partv-Intervenors

4 CFUR
5 ACORN

22 CASE
23 ACORN
24 CASE

That sole sponsors of individual contentions

are designated the lead party-intervenors as follows:

.
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Lead party-intervenor ACORN for Conten-

tions 10, 12, 13, 14, 15,.16, 17, 18, 19, 20

and 21,

Lead party-intervenor CASE for Contention 25,

ad
_

Lead party-intervenor CFUR for Contentions 1,

2, 3, 6, 7, 8 c.nd 9;

That the lead party-intervenor for a particular con-

tention is for all purposes in this proceeding unless

specifically provided otherwise by the Boa:d; and
That consideration of Applicants' suggestion of

consolidating Contention 9 and Contention 23 is

deferred.

For ATOMIC SAFETY AND LI " SING BOARD

A .,,

~ fh, l/ .k-

! Valentine B. Deale, Chairman
.
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