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MEMORANDUM FOR:  Chairinan Hendric
Commissioner Gilinsky
Commissioner Kennedy
Cemmissioner lradford

FROM: Howard K. Shapar
Executive Legal Director

THRU: Lee V. Gousick
Executive Director for Operations

SUBJECT: OGC COMMENTS ON SECY-78-44 CONCERNING
EMERGENCY PLANNING KEQUIKEIMENTS OUTSIDE A
REACTOR'S LOW POPULATION ZONE

Backyround

At Policy Session 77-4€ on October 25, 1977, the Commission discussed SECY-
77-461 dealing with emergency planning policy, and approved the rule change

to 10 CFR Part 50, Appendix E recommended by the Staff. Some additional
guidance to the Staff on this matter wa.. set forth in a memorandum from the
Secretary of the Commission dated November 3, 1977. SECY-75-44 was then
prepared by the Staff in accordance with the Commission's directions and
forwarded to the Commission on January 25, 1978, SECY-78-44 merely requested
final Cemmission approval of the rule change previously approved in principle by
the Commiszion at Policy Session 77-48. However, in 2 memorandum to the Com-
mission dated February 14, 1978, the Office of the General Counsel (OGC) raised
several objections to the rule changce recommended in SECY-78-44 by the Office of
Standards Development (SD). The purpose of this memorandum is to set forth
OELD's views on OGC's objections to SD's proposal.

(1) The Assertion that the Staff's Proposal Is Misleading

OCC asserts that the SD recommendation in SECY-78-44 is "packaged mislcad-~
ingly as a 'clarification’' of the rules" and that it is, in fact, a substantive rule
change.
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SD pointed out specifically in both STCY 77-46) and SECY  78- 44 that the
recommended rule change would Lave the offcct of reversing the decision by

the Atomic Safety and Licensing Appe o] Board in New Enplaosd Power Company
tzl__ul_.'_.'mfi _".ll!)l!" .‘v'_!.-l"\/_xra' Conngps o y «f Rew | g -|_n_» *; ALAIY 390, § NRC 7334
(J977).  Indeed, the recomnyensod prreamble to the rule set forth in

SECY- 78- 44 would specifically point out for the henefit of those affected Ly the
rule that the Appeal Board's decicion i ALADL- 390 iy being reversed by the

rule. Thus, there can be no serious claim that SECY-78-44 does not adequately
inform the Commission and the public that a prior adjudicatory decision would

be affected by the rule change. What remains is a disagreement between OGC

and the Siaff as to the nature of present and past Commission policy on emergency
planning. As reflected in SECY-77-46] and SECY-78-44, the S-aff believes that
s recommendod rule change is in accord with Staff emervgency planning licensing
reviews as they are now conducted and hive been conducted over the past several
years. OGC, relying on ALAB- 290 and the adjudicatory decisions cited therein,
argucs to the contrary. 1/

The subject of past and present Comiasicon « mergency planning licensing review

pelicy voas dealt with at length in SECY 77-40) and was discussed at length by

the Stall with the Commission at Policy Sessiom 77-48.2/ OGC has not heen

decply invelved in the emergency plnning hieensing reviews that have Leen

conducted over the years by the St /0 ~thi- perbaps explains some errors in the memo-

randum.3/ As indicated above, OGC relics on ALAB-390 for its conclusion that the

j?_-ff.;.:.nnt clear what one should malke of OGC's reference in footnote 4 of its
memorandum to ALAB-390 as, in effcct, an "en banc" decision. The Commis-
sion's rules malie no mention of an "en banc" decision and such a decision
is not entitled o any specia) weight ur. ler the Commission's rules. In any
event, a decision by the Appeal Board cin always be reversed by the
Commicsion, either on review or (15 hore recommended by the Staff) by rule.
For example, after consideration of SECY-77-226 and 76-528, the Commission
decided to reverse the Appeal Board's decision in Consumers Power Company,
ALAD-283 and ALAB-315, by rule. Sc¢. 42 FR 37406 (July 21, 1977).

2/ OGC did not diagree with the de«c ript on by the Staff of its emergency

planning policy when SECY-77-461 was discussed at Policy Session 77-48.

3/ For example, OGC 15 incorrect in acserting that NRC regulations assume that
the guideline doses in 10 CFR Part 100 arc "safe” doses. See 10 CFR §100.11
(a), footnote 2. It is fundamental to the Commission approach to
siting under 10 CFR Part 100 and emergency planning under 10 CFR Part 50,
Appendix E, that the dose guidcline va'ues in Part 100 not be regarded as
"safe” or "acceptable" doses under acc:dent conditions. Also, throughout
the memo, OGC confuses the broader terms "emergency plan" with the nar-
rower terms "evacuation plan". An evacuation plan is but one element an
emergency plan. Both the Appeal Board (ALAB-390, § NRC 733, 736, note 5)
and the Staff are in agreement that some facets of emergency planning (e.g.,
arrangements with local hospitals) can and must extend beyond the low popula-
tion zone. The issue in ALAB-390, and the subject of the recommended

rule change, are confined to the rarrower issue of evacuation of persons
beyond the low population zone. e
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recommendation in SECY-78-44 is a substantive departure from present and past
review practice. The discussion in SECY-77-461 indicates that ALAD-390 was
not in accord with Staff review policics concerning one clement of emergency
plenning --evacuation of persoas out-ide of the low population zone. Unfortunately,
as reflected in SECY-77-461, Staff liconsing review practices under 10 CFR

Part 50, Appendix F and Appeal Poud adjudicatory decisions on evacuation of
persont outside of the low population zoae cvolved along different lines in the
last several years without the St.0f becoming fully aware of the extent of the
divergence until the issve wiis jJoinad in ALAY 390, The Appeal Donrd does

not cxaercloe Staff licensing review fonctions, and muat deal with prior adjudi-
catory decizions construing the Comminann's regulation: #e it finds them.
Viewed in this light, the decision in ALATL 390 40 a reasomable one. But ALAB- 390
15 not di pasitive on the question of the Lature of the Stafl review practices. The
Staff itselfl is in the best position te inform the Comission on this matter.4/

If, after cvaluation, it turns out thzt the Connnission's regulations as construed
in adjudicatory decisions are not in tune with the actual nature of Staff revicws,
then cither the reviews or the regulations must be changed. In SECY-77-46)

the Staflf recommended that the regulations be changed to conform to the Staff
review practices. 'n preparing the recommended rule change in SECY-78-44
following Policy Session 77-42, the Stalf reasonably assumed that the Commis=
sion agreed with it vic ws on this maiter

Itis true, as OGC siates, that "if the Commnission wants to change those regula-
tions [lU CFR Part 50, Appendix E] now, it must do so by rulemaking.” But
thiz is lirdly @ novel thought-- SFCY -77-4€1 and SLCY-78-44 recommended pre-
ci,-.cly that. OGC also argucs that of 4 repulation change is desired, "the 80207
should explicitly articulate why it believes such a change is necessary .
SECY-77-461 did just that,

(2) The Need For Public Comment

.
OGC asserts that "unless some legitimate reason exists fer haste, the public
should have an opportunity to comment o the [rule] change before it is
made effective.” The Administrative Procedure Act (APA) makes specific pro-
vis.on for an effective rule change without prior opportunity for public comment.

4/ The discussion of Staff + “~rgency pli nning licensing review policy in
SECY-77-46l is consist ith the discussion in NRC Reculatory Guide
1.101, Section 6.4.3.2.
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Under AT'A woction 4, priov opgeon ity for public comment necd not e oo dhedd
in the cave of imterpretative roale " o "whaon the apreney for poval ewnee i

Cane mncorporate:s the finding od o Lol Camtement of roo o thevefor i the yales
1asued) that notice and pubhic poror edure thereon lwould Le) ... conmrary ta the
pPublic interest." "The vecommarnds o notice of ruleiiaking in SECY - 78-44 fully
complies with the APA in this r gard by stating:

The amendment i« interpretat e in nature, and is intended to more
clearly reflect the current 1.0- tice of the Commission in its licensing
review of emergency planc, There is al-a need for prompt action
Leeaoe the cited docivion (ALAT, 39 ) havthe effect of improperly
resteicting the seope of Couont aon revicw of emovpency plans. For
theoo reasons the amcndisont 10 1 e wede effective upon nublicn

ton without prior notice of projpeccc rulamaking wand public pro-
cedure thercon, However, th Comai o wion is providing an opportunity
for public comment upan the coaondisent with & view to penssible
changes,

The recommendation *hat the rule be mac » effective without prior public comment i«
legally supportable both because the ral manterpretetive in nature and because
prior public comment would be contriry to the public interest in view of the
health and safety considerations de eribed below.

On the first point, 10 CFR Part 50, Appendix B, s not clear on its face reparding
evacuation plans beyond the LPP7. Indeed, the decision in ALAL- 390 is not
based un the "clear® language of the regulations in 10 CI'R Parts 50 or 100,
Rather, the decision in ALAB- 390 rosted sritn wily on a veview of prior adju-
dicatory decisions on evacuation plans T, ot s reasonable to conclude that
the recommended rule change i« "int. rprotative” in nature.5/ On the second
point, certairly the nced for adequate lie nuing reviews of evacuation plans to
protect the public health and safety is su? icient public mterest justification

for dispensing with prior opportun'ty for sublic comment under the APA. ¢/

The fact that substantial time has pa<sed -ince ALAB-390 was issucd is unfortu-
nate but does not legally disablc the Comr ission irom now acting promptly. Nor
18 the fact, cited by OGC, that "inductry :nd other interests” might object to the
rule, dispositive on the matter of requestiag prior public comment.

5/ As another example of an immediately effective "interpretative” rule, see
the amendment to 10 CFR §110.11(¢a)(") promulgated by the Commission
in response to Porter County Chapter v. AEC. 515 F.2d 513 (7th Cir.
1975) reversed and remanded sub nom. Public Service Co. v. Porter
County Chapter, 423 U.S. 12 (1975).
6/ As another example of an immediately effective rule change grounded on the
public interest, see the ALC's ECCS Interim Acceptance Criteria, 36 F.R.
17747 (Zune 29, 1971), upheld in Uiion of Concerncd Scientists v. AFC,
499 F.2d 1069 (D.C. Cir. 1974).




Finally, it should be noted that SLCY -78-44 rcemrmends that public comment be
solicited on the effective rule with a view to possible changes.

(3) The Relation Netween Part. 50 and 100

S — - ———— —

OGC states that the "Supplement vy Information” material, from the last paragraph
on page 2 through page 4 of the ve commmended potice of rulemaking in SECY- 78-44,
is not part of the material approved Ly the Commission and i confusing. In fact,
the material, with several eassentially ed tomal changes, is included on poages J-2
of Enclorure D 1o SECY-77-46]1. OGC's : suertion that the language is confusing
cunnot be addressod without }novein, vaactly how and where OGC finds the
banpiagpe confusing,

OGC alio cxpresses doubt whethor 1V Conmic: ion's dire tion 1o the Stafl at

Policy Secsion 77-48 1o distinga’ b betweoen "oite suitahility™ and Part 50
emergency planning reviews is “appocopr e, This matter, and the proc and cons
of the option of amending both It %0 and 100 to de.l with emergency planuing,,
are diccussed in detail in SECY-77- 461, We apree thoet in some cases evacuation
measures {or persons beyond the Jow population zone will logically be a factor

In site evaluation. The recommended ruic change will not preclude this, On the
other hand, there is no legal reicon why this factor must now be included speci-
fically in 10 CFR Purt 100, Indce?, »s the Coramission lias been informed in past
papurs and briefings on the generd!  ubject of reactor site suitability, Part 100
has for years been merely the "tip of the ceberg” oa reactor site suitability
Licensing reviews, The time he . lonir pact when Part 100 was regarded as the
definitive Commicsion policy statencit or it suitability questions=- even guaes-
tions dealing with population den ity ot v 7/ Specific inclusion of the matter
of evacuation of percons beyond the low population zoenc in Part 100 will contribute
very little 1o the goal of a comprehen v iting regulation. Of course, what is
needed i a wholesale evalvation of wid rovivion to Part 100 that would address
emergency planning and other site < ues in a comprchensive fashion. Such an
effortis presently under way by the Staff.

(4) Consequences of the Rule Change

We agree that publication of the rule change recommended in SECY-78-44 will
likely give rise to requests to rcopen proceedings in which there was a con-
troversy regarding need to evacuate perscns beyond the low population zone,
The principal difficulty would be that actual Staff evaluation of the nced for evac-
uation measures outside the low populatior zone may not be documented in many
cases. OGC makes no suggestion how this difficulty may be avoided. One could

7/ An extensive discussion of reactor sitc evaluation policy and practice is sct
forth in SECY-76-286, May 25, 1976. Additional views by OFLD on the
deficiencies in Part 100, focusing spec . fically on accident evaluation and
population density, are sct forth in enclosure E to that document,
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add Language to the veconmnende o s tice of rulonmakamg ook elear it the « IRTITIEE
fonly to be applicd prospe tively, Hovaover, this will be duficult v ueaify i e
bt of the Staff' bedief il the o) e retlectcemrrent sd pact proactice,

Under the proposal in SECY o1t fegprests oo reconsidor the matter of cvaes
tion plan beyond the how popntat o cone i el caser ao Y_':,”.-'.'E,‘- l’;!u_.l
Beach, & i Orofre, and Lierie) weonld be pdrecsed withim the framewor!: of
10 Cin Zé.f‘)é;ﬁ;lnnn 1o 'r.cﬁc}uv. - fry enforecivent aetion or where related jrro-
cecdings ure still pending before the Liconsing Moards, Appeal Doard, oy
Commission, addressed us motie ne 1o Fac en the vecord .,

(5) Need for Stagdnrdr.

OFC vrges that more precise ex e be ¢ o cloped for dacrmining vhen evaeva-

tion pLav hould inelude mei o S r eVt persons beyond the low
populition sone, This ica matt -y on: 00 o in ALAB-390 (vited by

OF0) baat a1 SECY 77-40) { e lo ure D, pries T 8), The "Sipple

ment vy Information” in the yeeos vidied notior of rulen cking in SECY -74-44
poroscdes cunbstantial additional jo e on this matter thin could be cited Ly the
Licensing Boavde and Appeal P 0 o ae hoen Uves We sgree as a general
mattey th ! more cpecificity woul! iy wthle, £/ but 047« svpgested Taimguage=
L

reisonsLle assurance’ that pees b on b evare pated frov: populous arcas elose
to the yewtor"-=add. very litth heity, Wo imd it hiard to believe that a
reviewing court, trovhled by a loc of stz 3darde, would find wolace in OGC's
suppected regulatory language,

I any event, OGC cites no Judiciel ¢ einie ne o Support its concern that & review-
g court "might be inelined to give Tttle elivenee to the Coummission's decision”
on cvacustion plans because unds r 1) ¢ vo e nded rule change it "will be
presentad with the appearance of a5 angu. ded exercise of diseretion”. An exain
ination of ‘.':«‘n'.n:'r)";_;_{.ljlg___}lc_ﬂgg.’-.'_nj Lomiil v AFC, 482 F.2d 234 (2d Cir. 1973),
cert, denind, 417 U.S7951 (1974) would liave been instructive on this point.
Theve Commission leensing of & v. 5o «wreh reactor in a densely populated arca

n the total absence of any Commi- ion sith e regulations was upheld in the face

of petitioner's argument that objective erit ria wore lepally reguived,

8/ During its review of the draft SECY-7"-461, OELD expressed concern to the
Staff regarding the lack of speciic eriweria for determining when evacuntion
plans should extend beyond the low pepulation zone. The Staff was not then
in a position to suggest more speeific criteria,



IRIGINAL

-

Finally, the Staff has under way o revicion to it Standard Roview Plan on the
insue of public evacuation (Section 13.3). OXLD believes that if more specificity
s devived, then consideration conld bae given to incorpoyation of some or all

of the concopts of the Standard Review Pln inio the repulations. Of courae,
some consideration could aluo be given 1o ceconanendations of the NRC/EDPA
Emergency Planning Toark Force ro-oumaendetions,
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ENCLOSURE 8

ELD Note on additional language in rule



Tie Office of the Executive Legzsl Director has nd ley2) objiction Lo ihc

proposed rule chenge to Appendiz £, bul belicves that Yitigation in
individual cases could be lossenad by adding a substentive standerd Lo

the proposcd vule that vould define the circuwsltances whan mrotective
actions may be vequired beyond the LPZ, Such a suuétantive standard would
also provida some helpful gquidanc” to industry and the public vegarding the
BRC's emcrgency planning policy. The folloring language, which is accep-

table to ONER, is suggested:

Provisions for protective actions hayond the LPZ wil)

only be required when the expocted conditions following

2 postulated accident excead the apnlicahle protective (:::T\\ e

action criteria. Furihor, whenover these conditions
are such that protective ection criteria are excecded,
provisions for proteclive cctions will only bz required
after consideration of hoth the expocted benefits to
the public of reduced radiological exposures and the
probable risks to the public associated with the imple-

mentation of protective aciions.

s Enclosure
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ENCLOSURE 9

Standards Development Evaluation of ELD comment
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Standards Development's Evaluation of the Comments

Received from the Office of the Executive Legal Director

ELD noted that they have no legal objection to the proposed amendment
but suggested adding additional wording (presented in Enclosure 8 to this
paper) to the proposed rule change in the hope that “,..litigation in indi-
vidual cases could be lessened by adding a substantive standard to the pro-
posed rule that would define the circumstances when protective actions may
be required beyond the LPZ."

0SD concurs with ELD's suggestion that adding a "substantive standard"”
to the proposed rule change would be beneficial to industry, the public
and the staff by limiting litigation but considers that the specific wording
suggested falls short of providing this "substantive standard." It is neither
clear nor specific enough to enable industry, the public or the staff to
make a valid judgement as to when protective actions may be required beyond
the LPZ.

0S50 doubts that it is possible to develop definite wording that would
accomplish this objective and 5til’ be brief enough to de appropriate for
inclusion in the proposed rule. More imgortartiy, however, 0SD believes
that any such additional wording woulc oe contrary tc the intent of the
guidance that the Commission providec 10 Li€ --a*€ ‘- the November 3, 1977,
memo from Chilk o Gossick which state? a.:

"The statement of considerations shcu'c de imited to necessary

explanation and perspective for tne ~ule cr: "t should be
carefully drafted to avoid piacing €5si3’ .° . 1n€ way of pos-
sible broader changes in emergercr z ann.* . and relevant siting
po] icy. "

£-zlosure 9



Nonetheless, in an attempt to be responsive to ELD's suggestion and
to try to resolve other Office differences that surface as a result of
ELD's request for adding Enclosure 8, @ meeting was held on May 11, 1978,
with representatives from NRR, OPE, OGC, ELD & SD. At the meeting a com-
promise was agreed upon in that the following words, which are a modification
of ELD's suggested words, would be added to the already existing oroposed
rule change.

“pProvisions for protective actions beyond the LPZ will only be

required when the anticipated conditions following an accident

may exceed the applicable protective action criteria. Further,

whenever these conditions are such that protective action

criteria may be exceeded, provisions for protective actions

beyond the LPZ will only be required after consideration of

both the expected benefits to the public of reduced radiological

exposures and the probable risks to the public associated with

the implementation of protective actions.”

The primary change from ELD's suggested wording was the deletion of
the word "postulated" modifying the word "accident". This coipromise was
thought to be in accordance with the Novemver 3, 1977 Chilk memo to
“...avoid placing obstacles in the way of possible broader changes in
emergency planning and relevant siting policy." The compromise was to
provide some additional guidance on when protective actions may be required
beyond the LPZ and would allow possible future consideration of Class 9
accidents rather than the current policy of limiting consideration to
Class 8 accidents.

Subsequent to the meeting, notice of nonconcurrence to the compromise

wording was received from OPE & OGC.

2 Enclosure 9



As a result, the final situation is as follows: NRR and SD have no
technical objection to the compromise wording but believe that it does not
provide significant additional guidance and would prefer that it not be
added to the wording ¢ the rule change already approved by the Commission.
ELD has no legal objection to the proposed amendment without the compromise
words but suggests that they be added and OPE and 0OGC do not want the
compromise words added.

SD is therefore sending this paper forward with the proposed rule
change to 10 CFR Part 50 Appendix E (Enclosure 1) as proposed in the
original paper, SECY-77-461, which wa< discussed and approved by the

Commission in Policy Session 77-48 (October 25, 1977).

3 Enclosure 9



