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[UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION .;

BEFORE THE COMMISSION ,

.

)I Docket Nos. 50-443 OL [In the Matter of
' 50-444 OLPUBLIC SERVICE COMPANY OF
)l Off-site Emergency Planning |

*

1NEW HAMPSHIRE, 11,1..

f(Seabrook Station Units 1 and 2) ')'

'

NRC STAFF RESPONSE TO INTERVENORS'
APPLICATION FOR A STAY OF LBP-89-32

The NRC Staff opposes the December 1,1989 application for a stay of :

LBP-89-32, 30 NRC (Nov. 9, 1989), the Licensing Board's decision

authorizing the issuance of the Seabroek Station full power operating |

! license, filed by the Massachusetts Attorney General (MAG), Seacoast

Anti-Pollution League (SAPL), the New England Coalition on Nuclear Pollution
L

(NECNP) and the Town of Hampton (" Int (rvenors") 1/ As discussed below,

app'fcation of the criteria governing stay applications militates against

granting the reyuested stay.

DISCUSSION,

| I. Legal Standards

Section 2.788(e) of the Commission's regulations lists four factors to

be considered in determining whether a stay application should be granted.
,

Those factors are: (1) whether the moving party has made a strong showing

L' that it is likely to prevail on the merits; (2) whether the party will be

! irreparably injured unless a stay is granted; (3) the harm to other parties

1/ Intervenors' Application for a Stay of LBP-89-32 (" Stay").

-. -. . . -- . . . .-_ _. .-_____ _____ _ _ _ _
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if a stay is granted; and (4) where the public interest lies. 10 C.F.R. ;

i2.788(e). The Staff will address each of these factors in turn.

II. Likelihood of Success on the Merits }
.

A. ALAB-922-Certified Question. Intervenors assert that the Licensing |
.

Board lacked Nrisdiction to rule that the Seabrook emergency plans met the

reasonable assurance standard because the Commission has not ruled on the*

question certified by the Appeal Board in ALAB-922, 30 NRC _, (Oct.11,

1989). Stay'at 2. That question is before the Comission and is fully

briefed. U Although the Appeal Board has asked for further guidance from

the Commission on the relevance and admissibility of MAG's testimony on dose

reduction / dose consequences, the Commission's regulations at 10 C.F.R. .

E 50.47, administrative history and prior interpretations of the regulation

indicate that evaluation of emergency plans is to be based on planning

i- standards and not on dose analyses. There is no likelihood that Intervenors
!

will prevail on the merits. Notwithstanding the certified question, the

Licensing Board's decisions concerning on the NHRERP, the SPMC and the June

1988 exercise, LBP-88-32, 28 NRC 667 (1988) and LBP-89-32, are valid unless

|
and until reversed.

;

I B. ALAB-924 Intervenors claim that the Licensing Board acted without

jurisdiction, disregarded ALAB-924, 30 NRC (Nov.7,1989),andviolated

.

2/ NRC Staff's Brief on the Dose Reduction Issue as Certified to the.

Commission in ALAB-922 November 13, 1989; Applicants' Brief with-

Respect to Issue Certified to the Commission by the Appeal Board on
October 11, 1989, November 2, 1989; Brief of the Massachusetts Attorney
General on the Issues Certified to tae Comission by the Appeal Board in
ALAB-922 Concerning the Emergency Planning Regulations, October 27,
1989; New England Coalition on Nuclear Pollution's Brief on Certifica-
tion of ALAB-922 or, in the Alternative, Intervenor's Petition for
Review of ALAB-922, October 27, 1989.

= ' ' - - - -
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the Atomic Energy Act by denying Intervanors a hearing on certain remanded
Iissues in its issuance of LBP-89-32. Stay at 3. ALAB-924 remanded four
*

issues for appropriate . resolution by the Licensing Board. Intervenors fail

to acknowledge that the Licensing Board did consider the issues remanded by
*

ALAB-924 in LBP-89-33, 30 NRC , in its Memorandum Supplementing LBP-89-32,
'

(slipop.,Nov. 20,1989) and that, although the Appeal Board was aware that*

the Licensing Board's decision was imminent ALAB-924 is silent as to its t

effect on LBP-89-32. Based on the NRC Staff's analysis, there is no

likelihood that Intervenors will prevail on the merits of their argument. M I

C. Letters of Agreement (LOAs) and Estimated Evacuation Times (ETEs).

Intervenors contend that the Licensing Board ignored the purported need for

teacher LOAs and failed to require accurate, individual special facility -

ETEs. The documents on which they rely do not provide facts or analyses that

undermine the Licensing Board's reasoning justifying its license authoriza-

tion in LBP-89-32. See Staff Response to Supplement at 19-27. Thus, there"

1s no basis for Intervenors' claim that they will prevail on the merits on
|

these issues.

D. Low Power Testing. Intervenors assert that Licensing Board erred in

LBP-89-28, 30 NRC _,(slip op., Oct. 12,1989) in rejecting their proffered

contentions arising from low power testing. M The only basis for this claim

is that the Licensing Board improperly applied 10 C.F.R. I 2.734. Stay at 4.
.

.

3/ See NRC Staff Response to Intervenors' Motion to Vacate LBP-89-32
.

~
| EEense Authorization and Supplemental Motion and Memorandum,

December 12, 1989 (" Staff Response to Supplement").

4/ Intervenors have the opportunity to fully brief this matter on appeal.
Pursuant to the Appeal Board's Order of December 5,1989, their brief is
due to be filed by December 19, 1989.

. _ ___ - _ . .
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In Mothers for Peace v. NRC, 751 F.2d 1287,1317-18 (D.C.- Cir.1984), the i

Court stated that a party must show that a particular issue is "significant"

and " material" in order to require that it be considered at a hearing under
'

section 189(a) of the Atomic Energy Act, as amended, citing Union of
.

Concerned Scientists v. NRC, 735 F.2d 1437, 1443 (D.C. Cir. 1984) (",UC.S,").S

The Licensing Board addressed Intervenors' argument "that the successful'

completion of low power testing is a prerequisite to the issuance of a full

powerlicense[i.e.,' material'),"andthattheyhave"arabsoluterighttoa

hearing under UCS by virtue of that concept alone." LBP-89-28, 29 NRC at 15.

The Licensing Board specifically ruled that low power testing is not a pre-

requisite to full power licensing, and that a full power license may issue

without that testing. M.at16. The Licensing Board also recognized that ,

"the only regulation U$ addressed was 10 C.F.R. l 2.206 which the Court

noted is a rule of ' unfettered discrethwi' which is to be compared with

reasonable procedural rules for accepting issues for NRC litigation such as

| Sections 2.714 and 2.734." LBP-89-28, 29 NRC at 15. The Licensing Board

further observed that Mothers for Peace discussed prior case & standards

for reopening, and that the current 10 C.F.R. l 2.734 "was adopted after, and

with cognizance of that case." M.

The Commission has held that 10 C.F.R. l 2.734 standards apply for

|* reopening a record on matters arising after a record has closed. M

Island Lighting Co. (Shoreham Nuclear Power Station Unit 1), CLI-88-3, 28 NRC
\ ,

1,3(1988); see also Oystershell Alliance v. NRC, 800 F.2d 1201,1207 (D.C.

Cir. 1986). Intervenors are not likely to succeed on a claim that a regula-

tion that the Commission and courts have said is applicable to attempts to

reopen a record on matters arising after the record has been closed should

not have been applied here.

. -- . -. . .. --. .- _. - . _-__ _ _ . ._.
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E. Monitoring. Contrary to the suggestion of the Intervenors, the ;

validity of the 20 percent planning basis for ascertaining the population

which would require monitoring was litigated during the New Hampshire

proceeding. LBP-88-32, 28 NRC at 724. As the Appeal Board observed,
,

Intervenors specifically put into issue the adequacy of the moriitoring

capacity of the reception centers and Applicants responded by offering the
'

Krimm memorandum to establish that it could properly be assumed tnat

20 percent of the population would seek monitoring at reception facilities.

ALAB-924 slip op, at 33. Intervenors lost on the merits because they did

not effectively challenge the foundation of the memorandum despite their

cross examination of the Applicants' witness. Id. at 34, see Tr.

15332-33.El

F. Public Alert and Notification. Intervenors argue that the public

alert and notification system must be tested by exercise prior to issuance of

alicense.-Stayat5.5/ Intervenors ignore the regulations and have

confused onsite and offsite exercise requirements. There is no requirement

that sirens be audibly tested before a license is authorized. LBP-89-33,I

5/ It should be noted that a " judgment on the merits" as the phrase is
commonly used with regard to res judicata does not necessarily refer to-

a judgment based upon a trial 67 contested facts. 18. Moore's Federal
Practice 0.409[1.-2](2ded.1985). Indeed, res judicata applies even -

-

though a judgment is by default, on stipulation or agreement, or on
motion for sumary judgment. Id. Thus, the question of whether the
Licensing Board properly applie'd the doctrine of res judicata does not*

turn on whether Intervenors did all they could have~to advance their
position during the hearing, but whether the Licensing Bocrd reached a
decision on the substantive matters involved. Unquestionably, that was
the case with regard to the 20 percent monitoring basis. See LBP-88-32,
28 NRC at 724,

6/ The vehicular alert notification system (VANS) has been found to meet
Commission regulations and guidance. LBP-89-17, 29 NRC 519 (1989).'

. = . . - - - .-. - . _ . . _ _ _ _ _ _ _ _ _ _ _ _ _
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slip op, at 2, November 20, 1989, citinj Carolina Power and Light Co. .

(Shearon Harris Nuclear Power Plant). ALAB-852, 24 NRC 532, 546 (1986). .

Moreover, during the full participation exercise June 28-29, 1988. FEMA

found that the State of New Hampshire and the Offsite Response Organization :

.

(ORO) demonstrated the ability to provide early notification, develop public

instructions, deliver the public instructions to the notification system, and'

simulatetheactivationofthealertsystem.1/ Significantly, Intervenors

did not challenge the failure to test the sirens audibly with regard to this

full participation exercise. 8/

As for the onsite exercise, Intervenors allege the scope of the exercise

| was deficient for failure to include a VANS test as part of that exercise. .

I However, this was not appropriate for an exercise of an onsite plan as the

Applicants' capability to alert and notify the public is an activity that

|
reouf res involvement of offsite response organizations. Thus, Intervenors' +

claim that they are entitled to a hearing on this issue is plainly without
'

any regulatory basis. El

i 1/ Findings and Determination for the Seabrook Nuclear Power Station, FEMA,
December 1988 at 16, 33 (" FEMA findings").

8/ Intervenors also miscite ALAB-900 where the Appeal Board was concerned
with the EBS system and the failure to include WALK radio in the~

Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1)alon
exercise and not the failure to test the siren system. See

, ALAB-900,
.

28 NRC 275, 294 (1988).

| 9/ FEMA found the Seabrook alert and notification system design is in-

accordhnce with the guidance criteria FEMA-REP-10. " Guide for the' ~

Evaluation of Alert and Notification Systems for Nuclear Power Plants."
FEMA findings at 16, 33. FEMA has concluded that when the alert and
notification systems are operable, it will find the Seabrook alert and
notification system adequate. See also, Testimony of Falk Kantor of the
NRC Staff, ff. Tr. 344, at 5-6. The Board concluded that the VANS

(Footnotecontinuedonnextpage)

. - -- . -- ..- . . _- _-
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Intervenors' claim that the EBS capacity in the Massachusetts EPZ has

been lost (Stay at 5) is groundless. The existing EBS in Massachusetts can

provide adequate public notification, see Long Island Lighting Co. (Shoreham

Nuclear Power Station, Unit 1), ALAB-911, 29 NRC 247, 254-55 (1989), and, in

.the event of a radiological emergency, would be activated by State officials
.

exercising their "best efforts" to protect the public. Long Island Lighting-

Co. (Shoreham Nuclear Power Station Unit 1), CLI-86-13, 24 NRC 22, 31

(1986).

G. School Personnel . Intervenors disagree with the conclusions of the

Licensing Board and claim that only 3 of 113 scnools participated in the June

1988 exercise. Intervenors fail to acknowledge that FEMA found that

applicable Objective 19 was met, thus ignoring the Board's Findings

12.62-12.70 which addressed the notification and coordination for schools and

specifically distinguished the facts in the Shoreham exercise. LBP-89-32 at

544-48.
.

II. Intervenors Will Not Suffer Irreparable Harm if the Stay is not
Granted

The most crucial factor in determining whether a stay should be granted

is the question of irreparable injury to the movant. Alabama Power Co.

i

(Footnotecontinuedfrompreviouspage)

system meets the requirements of the Comission's regulations and'

guidance. LBP-89-17, 29 NRC at 537-38. The NRC will require that the
systems be be installed and operational prior to the plant receiving
full power authorization. This is precisely the post hearing

,

verification of matters regarding emergency planning that is properly
left to the staff. See Philadelohia Electric Co. (Limerick Generating
Station. Units 1 and 77, ALAB-803, 21 NRC 1595,1600,1601 (1985); Id. ,
ALAB-836,23NRC479,494-95(1986). The pendency of this type of1

confirmatory analyses regarding litigated issues does not foreclose
Board resolution of those issues. See Long Isiand Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-788, 20 NRC 1102,1171
(1984). The Board had ample information regarding the sirens on which
to base its decision.
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(Joseph M. Farley Nuclear Plant, Units 1 and 2), CLI-81-27,14 NRC 795 t

(1981). In order to prevail on this factor, the movant rust reasonably

demonstrate, and not merely allege, irreparable harm. Philadelphia Electric

Co. (Limerick Generating Station, Units 1 and 2), ALAB-814, 22 NRC 191, 196
.

(1985). As detailed below, Intervenors have made no showing that irreparable

harm would result from full-power operation of Seabrook.-

A. Intervenors Have Not Been Denied Due Process. As discussed above, ,

the Licensing Board acted properly in applying the reopening standards in

10 C.F.R. 5 2.734 to Intervenors' late-filed contentions. The Court of

Appeals specifically stated in Mothers for Peace v. NRC, supra at 1318, that

the Commission's standards of timeliness, safety significance and materiality

could be applied to contentions submitted after the time to file contentions

had passed, Cognizant of that decision, the Commission adopted section 2.734

.in consonance with the Court's opinion. " Criteria for Reopening Records in

Formal Licensing Proceedings", 51 Fed. Reg. 19535, 19539 (May 30, 1986). ,

,

B. Lack of Competence of Plant Operators. Intervenors claim that

Applicants have not demonstrated that the Seabrook reactor operator

proficiency is satisfactory and therefore. " full-power operation poses a

substantially increased risk of an accident with irreparable consequences to

the surrounding population." 9tay at 8, and attached affidavit from Gregory

C. Minor and Steven C. Sholly. In LBP-89-28, the Licensing Board evaluated
,

other Minor /Sho11y affidavits containing much the same information, and
.

concluded that Intervenors had not shown that there was safety significance

to their allegations. 29 NRC at 28-43. There is no showing why the Board's

conclusions are wrong.

More importantly, Intervenors have simply failed to show irreparable

harm even if their premise were correct. "[A) party must demonstrate, not

merely allege, such harm." Limerick, supra, 22 NRC at 196 (1985), citing

-

- -
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Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-794, 20 NRC
l

1630,1633-35(1984). The Commission has stated:

It is well-established that speculation about a nuclear |
!accident does not, as a matter of law, constitute the iminent,

irreparable injury required for staying a licensing decision.
.

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and

2), CL1-84-5, 19 NRC 953, 96a /1984) (citations omitted).-

C. The Commitment of Resources to Begin Full Power Operation Would

Not Constitute Irreparable Harm. Intervenors' claim that the additional

costs and financial waste that would result from decommissioning the plant

once operation begins would prevent any fair hearing on remanded issues

constitutes an unfounded attack on the Comission's adjudicatory process.

See 10 C.F.R. 2.788(f). The implication that Conanission proceedings are

" skewed" by financial expediency is devoid of support and does not merit

further discussion.

Intervenors also argue that the Comission will not be informed whether
,

I decommissioning funding is available until a report under 10 C.F.R.

| 950.33(rs)(2)issubmitted. Section (k)(1) of that regulation specifically
|

| provides that an application for an operating license will include infonna-
|

|
tion indicating how reasonable assurance will be provided that funds will be

f available to decomission the facility. The Comission has explicitly stated

|, that the Applicant i~s expected to ccmply with this regulation before

full-pcwer comercial operation cemences, gb1,fcServiceCompanyofNew
'

i Hampshire (Seabrook Station, Units 1 and 2), CL!-88-10, 28 NRC 573, 585

(1988); See also Public Service Company of New Hampshire (Seabrook Station

Units 1 and 2), CLI-89-20, 29 NRC _, slip op, at 21 (Oct.19,1989).
i

III. Harm to Other Parties.

In view of the bantruptcy of New Hampshire Yankee, occasioned by the

i

- - _. _ _ _ _ - . . _ - - _ . _ _ _ _ _ _ . . - - - .
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delayed operation of Seabrook, the ham to others posed by further delay is |

not de rinimus in tems of economic effect on the Applicant and its

ratepayers. E

i- IV. Public Interest Considerations.
.

' w issues whose imediate resolution the LicensingIn focusing on ,t -

Board has rationally found not to be significant to public health and safety.*

| Intervenors have failed to satisfy the first two factors for a stay.

Accordingly, the public interest coes not favor issuance of a stay even if |

New England can survive without the power from Seabrook based on conservation |

programs and a slowing economy as Intervenors allege, b

CONCLUSION

|
For the reasons discussed above, a reasonable application of Comission

regulations and precedent to the evidence in this proceeding indicates that
'

Intervenors' application for a stay is unsuoported by the record and should

| be denied. In sum, the public interest is best served by the expeditious
i
'

issuance of the Seabrook full power operating license within the confines of

the regulations intended to protect public health and safety.

Respectfully submitted,

A,

Elaine I. Chan
Richard G. Bachmann
Lisa B. Clark,.

| Counsel for NRC Staff

Dated in Rockville, Maryland-

this 12th day of December, 1989'

-10/ See Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
U5Tts 1 and 2), CLI-85-14, 22 NRC 177, 180 (1985).

11/ See Southern California Edison Co., et al. (San Onofre Nuclear
Tei.erating Station, Units 2 and 3). ALAB-673, 15 NRC 688, 692 (1982).-

.
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Docket Nos. 50-443'0L ,
PUBLIC SERVICE COMPANY OF 50-444 OL'

NEW HAMPSHIRE, g a_1,. Off-site Emergency Planning

(Seabrook Station, Units 1 and 2)'

CERTIFICATE OF SERVICE
,

I hereby certify that copies of "NRC STAFF RESPONSE TO INTERVENORS' APPLICATION
FOR A STAY OF LBP-89-32" in the above-captioned proceeding have been served on
the following by deposit in the United States mail, first class or, as indicated
by an asterisk, by deposit in the Nuclear Regulatory Comission's internal mail ''

! system, or as indicated by double asterisks, by express mail this 12th day of
L December 1989: -

I
IvanW. Smith, Chairman (2)* Thomas G. Dignan, Jr. , Esq.**
Administrative Judge Robert K. Gad, III, Esq.
Atomic Safety and Licensing Board Ropes & Gray |

! U.S. Nuclear Regulatory Commission One International Place
Boston, MA 02110

Richard F. Cole *
,

Administrative Judge Geoffrey Huntington, Esq.**

|
Atomic Safety and Licensing Board Assistant Attorney General
U.S. Nuclear Regulatory Commission Office of the Attorney General'

Washington, DC 20555 25 Capitol Street
Concord, NH 03301

Kenneth A. McCollom**
Administrative Judge Mrs. Anne E. Goodman, Chairman

|
1107 West Knapp Street Board of Selectmen
Stillwater, OK 74075 13-15 Newmarket Road

, Durham, NH 03824
.

Judith H. Mizner, Esq,Philip Ahrens, Esq.
Assistant Attorney General 79 State Street

,

Office of the Attorney General Newburyport, MA 01950
State House Station
Augusta, ME 04333 Robert Carrigg, Chairman

, . .

Board of Selectmen
John Traficonte, Esq ** Town Office
Assistant Attorney General Atlantic Avenue
Office of the Attorney General North Hampton, NH 03862
One Ashburton Place, 19th Floor
Boston, MA 02108
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Diane Curran, Esq
Harmon, Curran & Tousley
2001 5 Street, NW Hon. Gordon J. Humphrey

Suite 430 United States Senate
Washington, DC 20009 531 Hart Senate Office Building

Washington, DC 20510
Calvin A. Canney'

City Hall Peter J. Matthews, Mayor

126 Daniel Street City Hall
Portsmouth, NH 03801 Newburyport, MN 01950'

Michael Santosucsso, ChairmanAllen Lampert
Civil Defense Director Board of Selectmen
Town of Brentwood South Hanipton, NH 03827

20 Franklin
Exeter, NH 03833 Ashod N. Amirian, Esq.

Town Counsel for Merrimac
William Armstrong 145 South Main Street
Civil Defense Director P.O. Box 38
Town of Exeter Bradford, MA 01835

10 Front Street
Exeter, NH 03833 Robert A. Backus, Esq.**

Backus, Meyer & Solomon

Gary W. Holmes, Esq. 116 Lcwell Street
Holmes & Ellis Manchester, NH 03106

47 Winnacunnet Road
Hampton, NH 03842

Paul McEachern Esq.**
Barbara J. Saint Andre Esq. Shaines & McEachern
Kopelman & Paige, P.C. 25 Maplewood Avenue

77 Franklin Street P.O. Box 360
Boston, MA 02110 Portsmouth, NH 03801

R. Scott Hill-Whilton, Esq. Sandra Gavutis, Chairman

Lagoulis, Clark, Hill-Whilton Board of Selectmen
& McGuire' RFD#1, Box 1154

75 State Street Kensington, NH 03827

Newburyport, MA 01950

,- H.J. Flynn, Esq.
Assistant General Counsel
Federal Emergency Management Agency
500 C Street, S.W.-

Washington, DC 20555
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William S. Lord George Hahn Esq.
Board of Selectmen Attorney for the Examiner
Town Hall - Friend Street Hahn & Hesson
Amesbury, MA 01913 350 5th Ave, Suite 3700

New York, NY 10118 j

e Atomic Safety and Licensing Board Atomic Safety and Licensing 1

|
Panel (1)* Appeal Panel (6)*

U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission i

Washington, DC 20555 Washington, DC 20555' .

1Office of the Secretary (16)*
U.S. Nuclear Regulatory Commission

7Washington, DC 20555 l
'

jd 4o
Attn: Docketing.and Service Section ggy,,_,_, A, . ;

Elaine I. Chan
Counsel for NRC Staff
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