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MEMORANDUM AND ORDER
(Concerning Variou-s Pending Motions)

In this Memorandum and Order, we will consider several motions which

are pending before us and on which we believe a ruling should be rendered

prior to the comencement of evidentiary hearings.

1. On April 21, 1981, Barbara Stamiris, an intervenor in the OM

proceeding, filed a motion for sumary disposition against Consumers Power

Co. (CPC or Applicant). Through that motion, the Intervenor seeks to

preclude the consideration in this proceeding of " plans and promises" by the

Applicant with respect to its quality assurance (QA) program. Ms. Stamiris

asserts that future QA activities and performance can best be predicted on

the basis of past performance (a " broad overview of actions that have

already occurred, up to and including the present"). She also cites several

past reviews of CPC's QA performance in which, she claims, the Applicant has
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f ailed to abide by commitments it had earlier made. Ms. Stami.ris concludes

that the Applicant's " promises, connitments, intentions, and plans for the

future regarding Quality Assurance, does not constitute genuine issues to be

heard in this soil settlement proceeding."

On May 1,1981, the NRC Staff filed a response opposing

Ms. Stamiris' motion. The Staff interpreted the motion not as one for sum-

mary disposition but, rather, as an atterapt to exclude from the hearing any

evidence of the Applicant's new QA plans. Thus, it points out that the

Intervenor does not seek summary disposition of the issue of CPC's QA imple-

mentation after the December 6,1979 modification order but instead seeks to

have us not consider certain information when deciding that issue. For that

reason, the Staff asserts that the Intervenor's argument is not appropriate

for a motion for summary disposition but should more appropriately be set

forth as a motion for the exclusion of certain evidence. In that context,

the Staff regards the motion as premature; it observes that a motion of this

sort should not be entertained until the Applicant seeks to introduce its QA

plans into the record. The Staff urges us to dismiss the motion without

prejudice to Ms. Stamiris' raising her concerns as evidentiary objections to

the admission of evidence of CPC's intent and plans with respect to QA

implementation. On May 5,1981, the Applicant filed a response which

analyzed the motion in much the same manner but sought denial of the
.

motion.

We agree that Ms. Sta.nirls' motion can not be considered as a

motion for summary disposition. It does not establish the absence of a

.
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genuine issue of material fact; indeed, on its face, it recognizes

differences between her position and that of CPC. That being so, the

sumnary disposition requirements of 10 CFR 2.749 have not been satisified.

Ms. Stm.aris' motion is therefore denied.

Such denial is, of course, without prejudice to'the submission of

evidentiary motions at an appropriate time. In that connection, however, we

note that the Connission's rules permit the introduction of relevant,

material and reliable evidence which is not unduly repetitious. 10 CFR

2.743(c). Questions as to the weight particular evidence is to be accorded

are normally not decided by evidentiary motions seeking to exclude testimony

but instead must await a ruling on the merits of the particular

question.
_

2. In our Memorandum and Order dated May 8,1981, we dealt with all

outstanding discovery requests which had been filed by Ms. Stamiris against

the Applicant. We granted certain requests and denied the remainder. We
.

also left open the Applicant's request for a protective order with respect

to all future discovery, pending receipt of responses from other parties.

We noted, additionally, that we considered discovery to be essentially

closed and that we would be most reluctant to permit any further discovery

except as specifically required by that ruling or by 10 CFR 2.740(e)

(dealing with supplementation of prior responses).

On May 20, 1981, Barbara Stamiris filed a " response" both to our
,

May 8,1981 Memorandu'm and Order and to the Applicar.c's motion for a

.
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protective order on future discovery. Insofar as our Order was concenned,

Ms. Stamiris offered certain connents and advanced certain additional

requests for information. In response to the Applicant's motion, she sought

certain additional documents pursuant to 10 CFR s2.740(e).
'

On June 3,1981, the Applicant responded to Ms. Stamiris' requests.

It pointed out that the additional requests for information had already been

dealt with by our May 8,1981 Memorandum and Order, and that her request for

additional documents pursuant to 10 CFR 2.740(e) was not seeking

supplementation, as contemplated by that subsection, but rather was seeking

a new ruling on a matter dealt with in our earlier ruling.

We agree. We note that with respect to the " missing number" docu-

ments concerning the Administration Building, the Applicant stated that it

had supplied all documents previously requested and that the documents now

sought " bearing certain Bechtel number stamps * * * are not within the scope

of a previous request and * * * have no necessary relevance (other than
!

proximity of numbering in Bec,htel's numbering system) to [Ms., Stamiris']

previous questions." We have been given no reason to question those repre-

|
sentations. We also note that our May 8,1981 ruling provided that

Ms. Stamiris should receive answers to certain interrogatories regarding the
1

Administration Building. (The Applicant has since responded to those inter-'

rogatories.)

Upon consideration of the various submittals concerning discovery,

we have concluded that no further discovery concerning the soils settlement
|

| questions is appropriate at this time. Discovery must be terminated at some

-
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time prior to hearing, and that time has come. Prepared direct testimony

for the forthcoming hearing sessions has already been filed. For those

reasons, Ms. Stamiris further_ requests-.are denied and the_ Applicant's motion

for a protective order against further dIscoveNy requests is
'

granted.1I

3. On May 27, 1981, the Chairman of the Licensing Board participated

in a telephone conference call with certain parties. (The other Board mem-

bers were not available.) The participants were Messrs. Miller, Zamarin and

Farnell for the Applicant, Ms. Brown for the NRC Staff, Ms. Stamiris and Mr.

Marshall. The call was initiated by Mr. Miller and involved a report to the

Board concerning a stipulation between the Applicant and Staff, and schedul-

ing revisions necessitated by the negotiations for such a stipulation. The

Board Chairman had not intended to record the substance of the conference

call, except to specify the new hearing dates which were agreed to by every-

one particip ating. (Those dates are included in the Notice of Evidentiary

Hearing dated May 29,1981.) By a filing dated May 29, 1981, however,

Ms. Stamiris described the call as an ex parte communics. tion and asked us to

record the conversation.

-1/ On June 3,1981, Ms. Stamiris called our attention to the fact that her
name was not added to the distribution list for some documents,
' including those prepared in accordance with 10 CFR 50.55(e) and
distributed _tomsome-parties Apparently this omission was the result of
a clerical error. We request the Applicant to correct this oversight in
the future, if it has not already done so. We understand that all past
documents of this type are available in the local public document room.

.
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Inasmuch as all interested parties were included in the. conference

call, the communication was not an ex parte contact. It is sufficient to

-record-here-thatrthe-Chairmart-was-advised of the details of the stipulation
-- f; m_g ,__

being negotiated only insofar as was necessary to set the evidentiary hear-

ing schedules. Suffice it to say that differing topics were scheduled for

,

July and August hearings, respectively, and that Ms. Stamiris' contentions
|

| 1(d), 2(e) (together with certain " additional" examples), 4 and 5 were

scheduled for August. (Contentions 2(e) and 5 ha've since been withdrawn.)

The Board did not approve any stipulation and has not yet done so; the

details as provided to the Chairman are thus unimportant. The Chairman also

| explained to Ms. Stamiris that the Board would assure that her rights were

not prejudiced by an agreement between the Applicant and Staff; and that,

j notwithstanding any agreement between those parties, her contentions would

be addressed at the evidentiary hearing.

4. On June 5,1981, Ms. Stamiris file'd a request for clarification

concerning certain standardized language in the Notice of Evidentiary

Hearing, dated May 29, 1981. In a telephone conference call on June 12,

1981, the Board Chairman explained such language to Ms. Stamiris.

5. On May 14, 1981, the NRC Staff filed a motion to clarify the

discussion of TMI-related contentions at the April 27, 1981 prehearing

l conference. The Board had outlined certain requirements for raising Three
y_ _ _.

Mile Island (TMI) related contentions in the OL proceeding, and it indicated

I that contentions beyond those originally accepted might be based on "new"

information. According to the Staff, however, the Board neglected to point

*
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specifically to the Commission's Statement of Policy on this subject,

CLI-80-42,12 NRC 654 (1980) . The Staff seeks clarification in this regard,

in particular with respect to the showing of good cause and the calancing of

the factors in 10 CFR 2.714(a)(1) which the Policy Statement requires.
_ _

Moreover, the Staff indicated that TMI-related information is currently

available to intervenors, that it might already be too late to demonstrate

good cause at this time, and that in any event the intervenors should file

new contentions as promptly as possible and should not await issuance of the

SER.

Only the Applicant responded. It agreed with the Staff and in

addition asked us to set a date--no later than July 15, 1981--for filing

TMI-related contentions.

The Board did not intend to suggest that TMI-related contentions

could be accepted without regard to the Policy Statement; and we hereby

stress that, as contemplated by the Policy Statement, we will expect strict

adherence to the Commission's requirements in this. regard, including a
i

| showing of good cause and a balancing of the factors specified in 10 CFR

2.714(a)(1). Cf. South Carolina Electric and Gas Co. (Virgil C. Summer

! Nuclear Station, Unit 1), ALAB-642, 13 tRC (June 1, 1981).
|
| We also agree with the Applicant that a date certain should be set

for filing TMI-related contentions based on information available at this

time. However, to avoid a conflict with the hearings scheduled for the
|

| first two weeks in July, we will permit the intervenors to file TMI-related

contentions based on information currently available by July 31, 1981.

.
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6. For the foregoing reasons, it is, this 12th day of June,1981

ORDERED

1. That Barbara Stamiris' motion for sumary disposition is

denied;
~

2. That Barbara Stamiris' requests for additional discovery are

denied;

3. That the Applicant's motion for a protective order with respect

to further discovery requests (concerning issues to be heard in the soils

settlement proceeding) is granted; and

4. That the Staff's request for clarification with respect to the

i filing of TMI-related contentions is granted. Any TMI-related contentions

based on information. currently available must be filed by July 31, 1981.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

}bab,,L bitk|ve.|%
| Charles Bechhoefer, Chairman
| ADMINISTRATIVE JUDGE
|
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