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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSIONt
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In the Matter of )
)

SOUTH CAROLINA ELECTRIC AND GAS ) Docket No. 50-395 OL
COMPANY ET AL. )

PC JUN 151981(Virgil C. Summar Nuclear Station, ) :
Unit 1) )

)

i

| Dr. John C. Ruoff, Jenkinsville, South Carolina, for
| the movant Fairfield United Action.

Messrs. Joseph 3. Knotts, Jr., and Dal~e E. Hollar,

Washington, D. C., for the South Carolina Electric
| and Gas Company et al.

! Mr. Steven C. Goldberg for the Nuclear Regulatory
Commission staff.

[
MEMORANDUM AND ORDER

June 15, 1981

(ALAB-64 3 )

In ALAB-642, 13 NRC (June 1,1981) , we reversed the

|
April 30, 1981 Licensing Board orderd! which granted the un-

| timely petition of Fairfield United Action (FUA) for leave to
intervene in this operating license proceeding. FUA now applies
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under 10 CFR 2.788 for a stay of the effectiveness of ALAB-642
j

pending the filing and disposition of T. petition for Commission~

review of that decision. Applying the four criteriarset=forth~} ;-
'-

in Section 2.788 (e) , 2,,/ we deny the applica : ion. Because, how-

r ever, the evidentiary hearing is due to commence one week from

today (June 22) , as an accommodation to FUA we are transmitting

its papers, together with the responses filed by other parties, 3 /
!
\

!

i

|
2/ That subsection reads:

In determining whether to grant or deny an ap- |
|
! plication for a stay, the Commission, Atomic

Safety and Licensing Appeal Board, or presiding i

officer will consider:

(1) Whether the moving party has made a
strong showing that it is likely to prevail on
the merits;

|
(2) Whether the party will be irreparably1

injured unless a stay is granted;'

|
(3) Whether the granting of a stay would

harm other parties; and

(4) Where the public interest lies.
~

! *hese are the same factors which have long governed the'

Seegrant or denial of stays in the federal courts.
Virginia Petroleum Jobbers Ass'n. v. FPC, 259 F.2d 921,

925 (D.C. Cir. 1958).

3/ Both the operating license'~ applicants and the NRC staff
Nu- .

|
oppose the grant of a stay.-

I
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to the Commission for such action, if any , as it may deem appro-

priate. b/

1. In ALAB-642, we noted that the appellate review of li-

censing board action on belated intervention petitions is gov-

erned by the " abuse of discretion" standard. 13 NRC at

(slip opinion, p. 5) . Asserting that it is likely to succeed

on the merits of its petition for Commission review, FUA urges

that we nevertheless f ailed to apply that standard. This is

1/ We wish to make clear that our rf.ing on the stay appli-
cation is not being referred to the Commission; i.e. , we
are not af?I"imatively calling upon the Commission to re-
view that ruling. Rather, we are simply giving recogni-

j
tien to the imminence of the evidentiary hearing. It
would be difficult, if not impossible, for FUA formally
to renew its stay application before the Commission in
time to enable full consideration and disposition by
that body.

,

In this connection, 10 CFR 2.788 (f) provides that " [a]n
application to the Commission for a stay of a decision
or action by an * * * Appeal Board will be denied if a
stay was not, but could have been, sought before the
Appeal Board". It was doubtless this provision which
prompted the filing of the stay application with us in
the first instance. Unfortunately, subsection (f) sheds
no illumination on what might constitute circumstances
in which a stay need not be sought initially from this
Bo ard. Presumably, however, the urgency of the perceived
need for a stay was not thought by the Commission to be
such a circumstance; had it been, the subsection likely
would have so indicated.

.
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said to follow from the absence of a finding by us that the Li-

censing Board abused its discretion in granting the FUA petition.

_ Z 5t W appII~ cation 7 ppr 2 7 5 7:-
-- ,n: ; - . . _ _ . _

True enough, ALAB-642 does not contain an explicit finding

to that effect. But it leaves no room for reasonabla doubt re-

garding our conclusion that, on the record before it, the Li-

censing Board could not allow FUA's eleventh hour intervention

as a discretionary matter. See, e.g., 13 NRC at (slip opin-

ion, pp. 6, 24). Put another way, a licensing board simply has

no latitude to admit a new party to a proceeding as the hearing
|

date approaches in circumstances where (1) the extreme tardin ass;

|
in seeking intervention is unjustified; (2) the certain or Jikely

consequence would be. prejudice to echer parties as well ac delay

in the progress of the proceeding, particularly attributable to

| the broadening of issues; and (3) the substantiality of the con-
tribution to the development of the record which might be made

| by that party is problematic.
_

;

We need not rehearse the bases assigned in ALAB-642 for our

determination that each of those circumstances is here present.

Suffice it to note that nothing now offered by FUA prompts our
1

~

reassessment of the matter.

|

|
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The stay application is silent with regard to our finding

of a lack of good cause for the tardiness of the intervention

petition. Nor does it address the considerations' which under-
.

lay our conclusions regarding prejudice to other parties and

delay. 5 / Rather, FUA focuses almost exclusively (stay appli--

cation, pp. 3, 4) upon its claimed ability to contribute to the

development of the record.

On that score, FUA relies in large measure on events sub-

sequent to its admission to the proceeding on, April 30 -- most
particularly, the submission of the prepared testimony of its

two proposed witnesses (Dr. Greenhut and Ms. Andrews) 6 / and-

the filing of responses in opposition to motions for summary

; _5/ It appears from the stay application (at pp. 3-4) that
FUA took our statament (13 NRC at ; slip opinion, p.

,

! 10) that " delay in the progress of the proceeding [was]
a very likely proximate result of the belated interven-
tion" as resting solely on the then pending FUA " motion
for continuance" discussed in accompanying footnote 6.
In this connection, we are told that the South Carolina
Public Service Commission has now changed the date of
its proceeding, with the consequence that the continu-
ance motion has become moot.

l
In actuality, however, the conclusion respecting delay|

was founded principally upon other considerations: that
i

I the FUA intervention would broaden the issues signifi-
cantly and, because of its lateness, would foreclose re-
sort to summary disposition procedures on those issues.
See 13 NRC at (slip opinion, pp. 13-16). The stay
application does not dispute that this is so.

_6 / See ALAB-642, 13 NRC at (slip opinion, p. 21).

:
'

|
|
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disposition directed to contentions of intervenor Brett Allen

Bursey. 7 / But even if it were proper for us to take account--

of this new material for present purposes, 8 / the result reached-

in ALAB-642 necessarily would remain unchanged. Although FUA's'

recent filings may well bear out the observation in the concur-

ring opinion regarding the quality of its earlier pleadings, 9 /-

we are left unpersuaded that its contribution at the evidentiary

hearing would be of such magnitude as to tip the overall balance,

in favor of permitting it to enter the proceeding at this junc-

ture.

2. Turning to the second stay criterion, it is plain that

FUA will not be irreparably injured if a stay is denied. Were

the Commission ultimately to reverse ALAB-642 and order FUA re-

instated as a party, the necessary consequence would be that the

evidentiary record (if closed by then) would have to be reopened

to enable FUA's participation. FUA opines (stay application,

_7 ,/ Mr. Bursey was admitted to the proceeding in 1978. See
LBP-78-6, 7 NRC 209.

_8 / Our appraisal of the correctness of a licensing beard's
determination on the various factors to be considared in
passing upon a late petition (see ALAB-642, 13 NRC at ;

slip opinion, p. 4) perforce must be founded upon what
was before that board when the determination was made.

j9,/ 13 NRC at (slip opinion, p. 26).
_

,
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| p. 5) that the Commission likely would be loath to grant that

i relief. We decline to indulge in any such conjecture. No mat-

ter what might be the posture of the proceeding at the time, we

must and do assume that the petition for review will receive a

fair appraisal and that, should the Commission disagree with

our decision, it will have no hesitancy to provide FUA with the

full remedy to which it would thereupon become entitled.

2 3. FUA maintains (stay application, pp. 6-7) that the

grant of a stay would occasion "little" harm to other parties.

We think otherwise. Among other things, it would require those

parties to devote time and resources at the hearing to the new
and numerous issues which FUA seeks to inject into the proceed-

ing. Should the Commission not disturb ALAB-642, this expendi-

ture .uld be irretrievable.

4. FUA's argument on the final criterion (public interest)

is founded on the premise that its full participation in the

proceeding is required in order to assure a fully-developed
record "on important issues of health and safety". Stay appli-

cation, p. 8. We have previously noted our nonacceptance of

that premise. 13 NRC at (slip opinion, pp. 18-22, 24).

Further, as the concurring opinion points out ( M. at ;

.

O
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slip opinion, p. 27) , FUA can contribute to this proceeding"

without being afforded party status" by furnishing " financial,

technical, legal, or o,ther assistance" to intervenor Bursey.

Although the stay application does not allude to that fact,

FUA may yet elect to " grasp this opportunity enthusiastically"

(ibid.).

Application for a stay-of-ALAB 642- denied ___ __1__
,

It is so ORDERED.

FOR THE APPEAL SOARD
.

O. O--8 A h d
C. J Q Bishop i

Secretary to the
Appeal Board

,
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