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In the Matter of ) Docket Nos. 50-445
) 50-446

TEXAS UTILITIES GENERATING )
COMPANY, et al. ) (Application for

) Operating License)
(Comanche Peak Steam Electric )
Station, Units 1 and 2) ) April 13, 1981 -

Memorandum and Order
(Grant of Applicants' Modified Motions to Compel CFUR

to Respond to and to Supplement Responses to Applicants'
First Set of Interrogatories to CFUR and Requests to Produce)

1. On August 13, 1980, Applicants served " Applicants' First

Set of Interrogatories to CFUR and Requests to Produce." CFUR

filed on September 2, 1980 a motion for an extension of time to

respond to Applicants' discovery requests. The Applicants and

the NRC Staff responded to that motion without opposing CFUR's

request for an extension of time, their filing dates being

September 9 and September 11, respectively. In accordance with

its request for an extension of time, CFUR served on September 15,

1980 its response to Applicants' first set of interrogatories to

CFUR and rsquests to produce.

2. On September.. 18, 1980, CFUR filed "CFUR's Motion for

Protection." Upon consideration of CFUR's motion for protection
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and the Applicants' and the NRC Staff's opposition to it by

their responses of October 3 and October 9, respectively, the
3

Board issued on December 5, 1980 its ' Denial of CFUR's Motion"

for Protection."

3. On September 30, 1980, Applicants filed " Applicants'

(1) Motions to Compel and to Require Supplementation of CFUR's

Answers to Applicants'' Interrogatories and Requests to Produce,

and (2) Clarification of Certain Interrogatories." The NRC Staff

filed on October 20, 1980 "NRC Staff's Answer to Applicants' Motions

to Compel and to Require Supplementation." In that answer, the NRC

Staff supported Applicants' motion to compel, except with respect

to Interrogatory 6 and also supported Applicants' motion to re-

quire supplementation, except with respect to Interrogatories

'7 6a and b , 81, 82 and ll2e. CFUR made no response to

Applicants' motions of September 30, 1980.

4. Following Applicants' motion to compel CFUR and motion

to require CFUR to supplement its answers, the Board issued on
.

December 31, 1980 its memorandum and order consolidating party-

intervenors and appointing lead party-intervenors for the out-

standing 24 contentions. The Board indicated that the lead

party-intervenor for a particular contention is for all purposes

in the proceeding unless specifically provided otherwise by the

Board. In the same memorandum and order, the Board specified

that of the 24 contentions, CFUR was the lead party intervenor

for the following eight contentions, namely Contentions 1, 2, 3,

4, 6, 7, 8 and 9. Accordingly, Applicants' interrogatories bear-

ing on these contentions are the only ones relevant for CFUR's

l
attention. .-
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5. The Board generally approves Applicants' summary discus-

sion on Discovery at Section I of their filing of September 30,

1980 and co.mmends the discussion to CFUR. The main points of,the

discussion on discovery will not be repeated here. Reference is

also made to Pennsylvania Power & Light Company, et al. (Susque-

hanna Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC 317

(1980), the recent important decision on discovery by the Atomic

Safety and Licensing Appeal Board. At the request of the present

Board Chairman, copies of this decision have been forwarded to

representatives of each of the intervenors on November 17, 1980

by the Docketing and Service Branch, Office of the Secretary.

6. Applicants' motion to compel is directed at the follow-

ing six groups of interrogatories (subparagraph a) through sub-

paragraph f)) and the Board's views thereon are stated below:

a) Interrogatories 1, 64, 73, 88, 89, 93 and 133. Inter-

rogatories 1, 93 and 133 concern Contentions 2, 7 and 8 respec-

tively, and are therefore relevant to Applicants' motion to
compel CFUR as CFUR is the lead party-intervenor for each of the

three contentions. Interrogatories 64, 73, 88 and 89 concern

Contention 5, for which ACORN is the lead party-intervenor, and

are therefore not relevant to Applicants' motion to compel CFUR.I

t

! In fact, at Attachment B of Applicants' filing of January 30, 1981,

Applicants dismissed their interrogatories pertaining to Contention 5.
By Interrogatories 1, 93 and 133, Applicants requested CFUR

to explain in its own words the meaning of Contentions 2, 7 and
i

8 respectively. CFUR replied that the contentions were in its
|

|
t

|

!
|
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own words. The Board agrees with the Applicants that they are

entitled to specification or refinement of the broadly identified

issues of the contentions. .

b)* Interrogatories 12, 15, 17, 20, 23, 26, 29, 32, 35, 39,

40c, 46, 49, 52, 54, 56 and 62 (pertaining to Contention 2);

Interrogatories 72c, 75r, 76c, 78, 80, 81, 82, 85, 87 and 91

(pertaining to Contention 5); Interrogatories 105, 108, 111, 112e

and f, 114, 116, 118, 121, 123, 125, 127, 129 and 132 (pertaining

to Contention 7); Interrogatories 143c, 145, 347, 151, 155, 160,

163, 165 and 167 (pertaining to Contention 8). The referenced in-

terrogatories adhered to the following pattern of question:

Whab is your basis (legal and/or other) for your
response to Interrogatory ?

In turn, CFUR followed a pattern of answers by referring to its

answer to Interrogatory 12. That answer which was CFUR's response

to the first of the above type of interrogatories stated:

"Since Interrogatory 12 is ambiguous and confusing,
CFUR is unable to understand it and is therefore unable
to respond. Should Applicants be inquiring about legal
theories of CFUR, such inquiry is clearly improper under
10 CFR S2.740 (b) (2) . "

*This group of interrogatories in Applicants' filing of
September 30, 1980 and in Attachment B'of Applicants' filing of
January 30, 1981 was designated as " Interrogatory 12, et al." and
" Interrogatory 12, etc.," respectively, and is assumed from
the description of the group to consist of the interrogatories
identified herein. Of these interrogatories, only those per-
taining to Contentions 2, 7 and 8 are relevant to Applicants'
motion to compel CFUR as CFUR is the lead party-intervenor for
those contentions. The other interrogatories pertain to Conten-
tion 5 for which ACORN, not CFUR, is the lead party-intervenor
and so the interrogatories pertaining to contention 5 are not
relevant to Applicants' motion to compel CFUR.

'

I
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CFUR's above response is worthless. Applicants are clearly

'
entitled to seek the legal or technical bases for a CFUR claim-

and the information available to CFUR to support its positions.

Such bases or information may be in the form of technical infor-

mation to support a particular technical position, or in the form

; of regulatory or statutory requirements which CFUR claims Appli-

cants have not, but must, satisfy. CFUR's allegation that

Interrogatory 12 is " ambiguous and confusing" is without merit

and CFUR's claims of not being able to understand Interrogatory

12, as well as a' host of other similar interrogatories, point to

evasion. CFUR's suggestion that 10 CFR S2.740 (b) (2) might come
I

'

into play amounts to a meaningless reference affording no jus -
T

; tification for CFUR's failure to answer legitimate interrogatories.
.

The Board agrees with Applicants that the interrogatories

listed at the beginning of subparagraph b)herein deserve direct,

straighforward answers by CFUR.

c) Interrogatories 5, 67, 97 a:.,* 137. At Attachment B to
,

_

" Applicants' Renewal of Motion to Compel ACORN and Motion to Require

Supplementation of Responses to Applicants' First Set of Inter-

rogatories to ACORN and Requests to Produce," Applicants stated
i

that in view of the Board's Order consolidating intervenors for,

all purposes with respect to each contention, including discovery,,

Applicants' need for the information sought by Interrogatories

5, 97 and 137 no longer exists and CFUR need not respond to those

interrogatories. With respect to Interrogatory 67, the Board notes
<

that CFUR need not respond to that interrogatory since it is

keyed to Contention 5 for which ACORN, not CFUR, is the lead

party-intervenor.
,
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d) Interrogatories 6, 68, 98 and 138. These four inter-

'rogatories pertain to Contentions 2, 5, 7 and 8, respectively.

Except for Contention 5, all of the contentions are within the

scope of interest of CFUR as the lead party-intervenor; ACORN is

the lead party-for Contention 5. Accordingly, Interrogatory 68

is not relevant to Applicants' motion to compel CFUR. At Attach-

ment B to " Applicants' Renewal of Motion to Compel ACORN," etc.,

Applicants dropped the inclusion of Interrogatory 6 in their
,

motion to compel CFUR -- evidently acceding to the NRC Staff's

view at the NRC Staff's filing of October 20, 1980, that Inter .

rogatory 6 had been answered. -

With respect to the remaining Interrogatories 98 and-138,

the two are the same except that the former relates to Contention

7 and the latter to Contention 8. Each interrogatory reads as

follows:

"What are the dates of the meetings or contacts
you have had with persons other than the intervening,

j parties with respect to Contention ? Please
: specify the purpose and dates of those meetings
: or contacts, the other persons involved, and the

results of such meetings or contacts."

CFUR's response to each of the two interrogatories, which were

both set forth in CFUR's answer to Interrogatory 68, states in

,prirt as follows:

"CFUR has had one or more contacts with one or
more individuals with respect to Contention 5, 7 and
8. Certain impressions and/or conclusions were reached
as a result of these contacts which have contributed
to the position that CFUR has taken. CFUR intends to
make available the names of individuals who first of
all have been determined to have substantive informa-
tion and second of all agree to present direct testimony.

|
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CFUR also states that "some disquieting events have taken

place in the lives of individuals who have expressed opposition

to CPSES." CFUR proceeds to describe "one example," which is,

alleged to have happened in 1975. CFUR. objects to identifying

any individuals it has contacted with respect to the referenced
contentions, on the grounds that the names of "non-testifying

individuals are not discoverable." According to CFUR, " blanket

disclosure of the names of persons who have met with CFUR would

subject those persons to a potential unjustified invasion of
their right to privacy."

CFUR's answers to Interrogatories 98 and 138 are not respon-

sive. CFUR does not identify any individual or group with whom

it has met, nor does CFUR indicate the reasons for those meetings

or contacts or the results. Applicants are entitled to such in-.

formation under 10 CFR 52.740 (b) (1) . CFUR's objections to these

interrogatories are insufficient. The interrogatories are within
the regulatory permission of seeking information that will enable

Applicants to determine whether other persons may play a role in

the presentation, or preparation of CFUR's position on its con-
tentions so that Applicants can decide whether to pursue discovery

against these persons. In this context, the information sought
,

'

by these interrogatories is not privileged and does not appear to
involve an invasion of privacy.

The Board agrees with Applicants and the NRC Staff that the

former's motion to compel CFUR to answer Interrogatories 98 and

138 is well grounded.

___ - _ _ _ . _ - .-- - - - - _ . _ - - __- _ , - _ _ - . - . . . .- . - - . .
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e) Interrogatories 24, 25, 27, 28, 30, 31, 63, 74, 76a

and b, 80, 81, 82, 85 and 90. Interrogatories 24, 25, 27, 28,

30, 31 and 63 relate to Contention 2, for which CFUR is the lead

party-intervenor, and are relevant to Applicants' motion to

compel CFUR. Interrogatories 74, 76a and b, 80, 81, 82,

'

85 and 90 relate to Contention 5 for which ACORN, not CFUR, is

the lead party-intervenor, and they are not relevant to Appli-

cants' motion to compel CFUR in view of the Board's memorandum

and order of December 31, 1980.
,

The relevant interrogatories request that CFUR identify the

particular licensing requirements which CFUR contends Applicants

have not met with respect to Contention 2. CFUR responds that

Applicants must comply with " applicable statutes and regulations,"

'

or that the interrogatory is ambiguous (Interrogatory 63).

Applicants assert that CFUR's responses are insufficient and the

| NRC Staff believe they are inadequate. The Board agrees, and finds

that the interrogatories are proper and that Applicants are en-

|
titled to information specifying the claims raised in Contention

2 Pennsylvania Power & Light Company, et al . , supra at 322,
1
1 331.

f) Interrogatories 33, 77, 104, ll2e, 115; 120, 122,

149 and 150. These interrogatories related to four contentions,

namely, Contention 2 (Interrogatory 33), Contention 5 (Inter-

rogatory 77), Contention 7 (Interrogatory 104, ll2e, 115, 120,

and 122), and Contention 8 (Interrogatories 149 and 150).

t

--_ .___---_
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By Interrogatory 33, Applicants seek to discover the par-

ticular " conclusions" based upon the computer codes (which CFUR

challenges in Contention 2) which CFUR claims are " invalid." .

CFUR responds by referring to answers to two previous interroga-
tories, which do not answer Interrogatory 33. The Board finds

that the Applicants are entitled to a clear, direct answer to

Interrogatory 33,

since Interrogatory 77 relates to Contention 5 for which

ACORN, not CFUR, is the lead party-intervenor, CFUR need not

concern itself with Interrogatory 77.

With respect to Interrogatories 104, 112 e , 115, 120 and
.

122, Applicants are seeking information, bearing on Contention 7,
,

regarding the actions or evaluations CFUR contends Applicants

should undertake, or whether CFUR contends certain actions or

evaluations already completed are inadequate. CFUR's only re-

sponses are that further seismic analysis should be done and CFUR

believes " loose rock material" was thrown into the excavation.
The NRC Staff supports Applicants' position that CFUR answers

are incomplete. The Board believes, too, that CFUR's answers

t

are insufficient or incomplete and CFUR should specify the nature

of the seismic analysis called for and the basis and impact claimed

with regard to the loose rock material.

Interrogatories 149 and 150 seek specification of the sub-
stance of CFUR's clains in Contention 8 with regard to the

drawdown of groundwater. Interrogatory 149 seeks the effects

CFUR claims will be caused by the drawdown of groundwater and

. - . - _ . - . . . - , - . - - . .-. ._ -_ __ ._.
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i the Board is of the view that CFUR's answer of " undesirable con-
!

sequences" is not sufficient. Interrogatory 150 wants to know

how CFUR believes drawdown should be measured so that Applicants

i can determine whether improper measurements are part of CFUR's

I claim of inadequate evaluation. CFUR merely responds generally

as to the effects measurements should not have without regard to
I

how the measurements should be conducted. The Board believes

!that CFUR's response fails to respond satisfactorily to the

interrogatory.

7. Many of CFUR's responses to interrogatories merely sta.te

that the information is not available "at this time," the answer
!

to the interrogatory is unknown "at this time" or CFUR must con-

duct discovery in order to supply an answer. CFUR does not

otherwise object to the interrogatories and Applicants are entitled

to receive the information requested of CFUR in a timely manner.

An order directing CFUR to supplement its answers to certain in-

! terrogatories as soon as supplemental information becomes avail-

able to CFUR is in proper order. Such an order would obviate,

!
' needless work by rendering unnecessary further submissions of

interrogatories from time to time to CFUR. The Board notes its

authority at 10 CFR SZ740 (e) (3) , which Applicants call upon the

Board to exercise.
I

8. The interrogatories which Applicants moved for supple-

mentation of the already presented answers consist of the follow-

ing two groups (subparagraph a) and subparagraph b)):

; a) Interrogatories 2, 65, 94 and 134. These interrogatories

i

relate to Contentions 2, 5, 7 and 8, respectively. As ACORN, not

._-. - - . _ . _ - - - . . _ - - . . _ - . . - . . . . . - - - - . . - . . . - . - - - - . _ . - . - . . - . . . , _
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CFUR, is the lead party-intervenor of Contention 5 by virtue of

the Board's memorandum and order of December 31, 1980, Interroga-

tory 65 is not now relevant to Applicants' motion to supplement.

The interrogatories involve the following question:

What is your basis for contention ?
Please list all documents not elsewhere identified
upon which you intend to rely with respect to Con-
tantion Please provide copies of all such.

documents for inspection and copying.

CFUR responds to these interrogatories by claiming that in the

absence of discovery from Applicants, CFUR is not able to respond

fully at this time. CFUR lists as documents upon which it intends
~

to rely: CFUR's Supplement to Petition for Leave to Intervene,

May 7,1979; its Report of CFUR's Position on Each Contention,

April 10, 1980; and the Transcript, Pre-Hearing Conference,

April 30, 1980. CFUR does not object to the interrogatories.

CFUR's answers to the interrogatories are incomplete and

insufficient responses. Applicants are entitled to obtain

the information on which CFUR relies for its position on conten-

tions. Accordingly an order requiring supplementation of CFUR's

answers to Interrogatories 2, 94 and 134 when CFUR obtains the

requested information is appropriate.

b) Interrogatories 3, 4, 7, 11, 13, 16, 18, 21, 34, 37,,

38, 4'O b , 50, 51, 57, 61, 66, 72a, 76a and b, 79, 81, 82,

84, 92, 95, 96, 99, 103, 106, 109, 112a and e, 113, 117, 119,

124, 128, 130, 131, 135, 136, 139, 143a, 144, 146, 148, 153, 154,
;

158, 161 and 164. Interrogatories 1 through 63 pertain to Con-

tantion 2; Interrogatories 64 through 92 pertain to Contention 5;

i

|
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Interrogatories 93 through 132 pertain to Contention 7; and In-

terrogatories 133 through 167 pertain to contention 8. Of this

group of interrogatories, those pertaining to Contention 5, for

which ACORN, not CFUR, is the lead party-intervenor, are not

relevant to Applicants' motion; the rest of the above interroga-

tories are relevant to Applicants' motion, except Interrogatory

112e which is already subject to Applicants' motion to compel.

CFUR does not object to any of the above interrogatories

except to the extent the interrogatories seek a basis for re-

sponses. As has been noted earlier, objecting to an interrogatory

seeking the basis of a response is without merit. CFUR has

responded to the relevant interrogatories by indicating that

it does not have the information requested, its answer is un-

known or not dete_ mined (in whole or in part) at this time, the

information requested is being developed but is not yet completed,

or that it must conduct discovery before it will be able to

supply an answer.

Each of the interrogatories seek information necessary to

enable Applicants to refine the issues, prepare adequately for

the hearing and to ascertain the facts upon which CFUR's con-

| tentions are based, Boston Edison Company (Pilgrim Nuclear Gen-

| e' rating Station, Unit 2), LBP-75-30, 1 NRC 579, 582 (1975);

Pacific Gas and Electric Company (Stanislaus Nuclear Project

j Unit 1), LBP-78-20, 7 NRC 1038, 1040 (1978). Applicants are

|
merely seeking to inquire effectively into positions of CFUR,

l

!

. __ _ _ . _ .~._ _ . _ _ - . . __ . _ _ _ _ _ _ . _ _ _ _ __ . _ _ _ _ . _ _ ___ _ . _ _
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on CFUR's own contentions. Northern States Power Company, et al.

(Tyrone Energy Park, Unit 1), LBP-77-37, 5 NRC 1298, 1300-01

(1977). .

'
ORDER

For the foregoing reasons and in consideration of the record

in this matter, it'is on this 13th day of April 1981

ORDERED

That Applicants' motions to compel and to require supple-

mentation of responses with regard to Applicants' First Set of

Interrogatorier to CFUR and Request to Produce are hereby

granted, as fa.:llows: ,

1) CFUR shall file complete responses by

April 30, 1981 to the following interrogatories in

" Applicants' First Set of Interrogatories to CFUR

and Requests to Produce", namely, Interrogatories 1,

93, 133; Interrogatories 12, 15, 17, 20, 23, 26, 29,

32, 35, 39, 40c, 46, 49, 52, 54, 56, 62, 105, 108,

111, ll2e and f, 114, 116, 118, 121, 123, 125, 127,
;

129, 132, 143c, 145, 147, 151, 155, 160, 163, 165

and 167; Interrogatories 98 and 138; Interrogatories

| 24, 25, 27, 28, 30, 31 and 63; Interrogatories 33,

104, ll2e, 115, 120, 122, 149 and 150;

|

5,
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2) CFUR shall supplement its responses to the

following interrogatories in " Applicants' First Set

of Interrogaties to CFUR and Requests to Produce" as; ,

| soon as the information requested is developed or '

obtained, namely, Interrogatories 2, 94 and 134; and!

Interrogatories 3, 4, 7, 11, 13, 16, 18, 21, 34, 37,

38, 40b, 50, 51, 57, 61, 95, 96, 99, 103, 106, ll2a,

113, 117, 119, 124, 128, 130, 131, 135, 136, 139, 143a,
,

144, 146, 148, 153, 154, 158, 161 and 164.

For Atomic Safety and Licensing Board

By $a L2. f2
Valentine B. Deale ' ' ' ' ''

Chairman

|

|

|

|

,

|

|
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