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Pursuant to the Nuclear Regularory Commission's

Notice of Proposed Rulemaking, 44 Fed. Reg. 61372 (October 25,

1979) (hereinafter referred to as "the Notice") and its own
Notice of Intent to Participate of November 26, 1979,

Consumers Power Company (" Consumers") is a full participant

in the instant proceeding. Consumers hereby adopts the

comments of the Utility Nuclear Waste Management Group-

Edison Electric Institute ("UNWMG") regarding the Working

Group Summary of the Record which was served on all parties

to this proceeding on January 29, 1981. However, Consumers

also wishes to supplement the UNWMG comments with the follow-

ing additional material related to its particular interest

in this proceeding.

As it has in past submissions in this proceeding,

Consumers confines its comments to the subject of storage of

spent fuel at the reactor site. The working group summary

sets forth four issues, one procedural, and three technical, y

ohwhich are relevant to this interest. The three technical
L

810810 0 W



.. - __

.
.

.

-2-

issues with respect to spent fuel are:

4.1 Do the properties of spent fuel allow
it to be safely stored for extended periods
without significant safety, health, and
environmental effects?

4.2 Can the structure of spent fuel storage
basins and associated basin components safely
sustain extended periods of operation, per-
haps for many decades?

4.3 How important are the risks imposed by
accidents and acts of sabotage at spent fuel
storage facilities?

Report of the Working Group on the Proposed Rulemaking on the

Storage and Disposal of Nuclear Waste, Part 3, at 9-11.

Because of the' overriding importance of one issue ,

which the working group describes as procedural, however,

Consumers believes that these issues have been misstated.

Under procedural issues, the working group sets forth the

question of what should be the appropriate legal standard

for decision making, i.e., the standard for finding con-

fidence, as follows:

1.2 Is the " reasonable assurance" standard
appropriate for finding confidence in this
proceeding or should some other standard such as
"beyond a reasonable doubt," "more likely than

,

not," " substantial evidence," " extraordinarily
high degree-of assurance" be applied?

Id. at 2. Consumers believes that the legal standard for

decisio.1 making should'not be open to question in this

proceeding._ Moreover, the correct legal standard does not

require definitive answers to the three technical issues

as stated above.*

Although Consumers' specific-interest is confined to*

the issues relating to spent fuel storage, the substance
of the comments herein regarding the standard of decision
applies equally to all technical issues in this proceeding.
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Neither the Atomic Energy Act, the National Environ-

mental Policy Act (NEPA), the Cc= mission's regulations, the

Notice, nor the judicial decisions giving rise to this

proceeding suggest anything other than that a standard of

" reasonable probability" should be applied to this pro-

ceeding. Moreover, the Commission does not have legal

authority to apply a different standard.* In the Notice,

the Commission stated:

If the Commission finds from this preceeding
reasonable assurance that radioactive waste from' nuclear facilities will be safely stored or dis-
posed of off-site prior to the expiration of the
license for the facility, it will promulgate a
rule providing that the safety and environmental
implications of radioactive waste remaining on
site after the anticipated expiration of the
facility licenses involved need not be censidered
in individual facility licensing proceedings. In
the event the Commission determines that on-site
storage after license expiration may be necessary
or appropriate, it will issue a proposed rule
providing how that question will be addressed.

44 Fed. Reg. at 61373 (emphasis added). In the Notice the

Commission also stated that "this proceeding is not designed

to reach quantitative conclusions about waste repository

impacts or performance." Id.

Section 103 of the Atomic Energy Act prohibits the*

Commission from issuing licenses for production or utili-
zation facilities "if in the opinion of the Commission,
the issuance of a license to such person would be inimical
to . the health and safety of_the public." _42 U.S.C.. .

S 2133 (1976). -The Commission's interpretation of this
requirement has always been.that-it must find " reasonable
assurance" that the facility can be constructed and operated
without undue. risk to the public. 10 C.F.R. SS 50. 35 (a) (4) ,
50. 57 (a) (3) . Since determination as to " confidence" arises
in a licensing context, there is no justification from a
safety standpoint ~for applying a basic standard other than
" reasonable assurance." In addition, it is by now hornbock
law that NEPA incorporates a " rule of reason." E.c., Vermont
Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 551 (1978).
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Indeed, the two court cases which prompted the
'

Commission to institute this proceeding support very strongly
the notion that the only proper standard is that of "rea-

sonable probability." In Natural Resources Defense Counsel,

Inc. v. NRC, 582 F.2d 166 (2d Cir. 1978), the court held

that the Atomic Energy Act did not require the NRC to make a

definitive determination on the disposability of nuclear
waste. The Court there rejected NRDC's contentions that

because means for dealing with nuclear waste were not com-

pletely proven, the Commission could not satisfy its sta-
tutory responsibility:

It is our conclusion that NRDC simply reads
too much into.tha AEA. Indeed, if the AEC had
interpreted the statute to require the affirmative
determination regarding permanent disposal of
high-level waste sought by NRDC, no commercial
production or utilization facilities would be in
operation today. We are satisfied that Congress
did not intend such a condition.

:582 F.2d at 171..

Moreover, in State of Minnesota v. NRC, 602 F.2d

412 (D.C. Cir.1979) , .the Court stated the issue which

prompted the instant proceeding as follows:

No one disputes-that solutions to the com-
mercial waste dilemma are not currently available.
The critical issue is the likelihood (or pro-
bability) . that solutions, either ultimate or
interim, will be reached in time.

602 F.2d at 416. This' case involved contentions.that the

Commission had satisfied neither its safety nor its NEPA

. respcnsibility with. respect to determining the potential

availability.of solutions-to the nuclear waste. problem.
> ,
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The Court indicated that a finding of " reasonable probability"

would satisfy both statutory responsibilities. Indeed, the

application of a more severe test was never at issue in that

case: " Petitioners do not take issue with the Appeal Board's

conclusion that all that is required is a reasonable proba-

bility that a >olution will be available when needed." 602

F.ed at 416 (emphasis added).

Judge Tamm, although he concurred in the Court's

opinion, felt compelled in his concurring opinion to restate

for emphasis the key issues:

Specifically, there must be a determination
whether it is reasonably probable that an
off-site fuel repository will be available
when the operating license of the nuclear
plant in question expires. . . .

. . . .

In addition, if the Commission deter-. . .

mines it is not reasonably probable that
an off-site waste disposal solution will
be available when the licenses of the.

plants in question expire, it then must
determine whether it is reasonably probable
that the spent fuel can be stored safely
on-site for an indefinite period.

602 F.2d at 419 (concurring opinion) (emphasis added).

With respect to the technical issues for spent fuel

storage, DOE and others have cited ample evidence showing that

(1) there have been decades of successful experience with

spent fuel storage without'any significant degradation of

-fuel, cladding,'or associated hardware; (2) thatfthere

'are no known mechanisms which would indicate either that the

_ _ _ _ _ _ _ _ _ . _ _ _ _ _
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experience cannot be extrapolated to five or ten decades or

that the experience cannot be extrapolated to higher burn-

up fuel; a: 1 (3) that the likelihood of catastrophic con-

sequence, from accident or sabotage is small because of

preventive measures which have been taken and because of the

ability to repair most components of spent fuel pools. In

opposition, others urge that current data does not show

long-tern fuel storage to be conclusively safe because it

has not yet been conducted, that there is a possibility that

some unknown mechanism will be discovered which will under-

mine the extrapolation referred to above, that there is no

assurance.that the necessary research to resolve uncertain-

ties will be conducted, that there is no assurance that the

necessary human management to conduct spent fuel storage

facilities adequately will continue to be available, and

that the possibility of catastrophic accident or sabotage

cannot be altogether precluded. Report of the Working Group

on the Proposed Rulemaking on the Storage and Disposal of

Nuclear Waste, Part 2, at 82-103. The courts have, how-

ever, definitively rejected the assertion that all un-
_

certainties must be resolved in order for the NRC to make

a finding of confidence. Moreover, the courts have in-

dicated that the appropriate standard of decision is that

there is a reasonable probability that the questioned

events.will.take place. Given such a standard, given the

evidence that spent fuel storage has been successfully
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conducted for decades, and given the uncontroverted evidence

that there are no identified mechanisms which would under-

mine the conclusion that today's experience with spent fuel

storage can be extrapolated to many decades and to higher

burnup fuel, it is hard to understand how the Commission

could reach any conclusion other than that there is a rea-

sonable probability that (1) the properties of spent fuel

allow it to be safely stored for extended periods without

significant safety, health, and environmental effect; (2)

that the structure of spent fuel storage basins and associated

basin components can safely sustain extended periods of

operation, perhaps for many decades; and (3) that risks

posed by improbable accidents and improbable acts of sab-

otage at spent fuel storage facilities do not undermine the

basic conclusion that storage for many decades'is likely to

be safe.

CONCLUSION

-In view of the foregoing, the Commission should

find and indeed is required to find that it has con-

fidence on all of the technical issues which it has stated

with respect to spent fuel. storage. However, it appears
.,

that'the Working Group has actually misstated these issues

so that the implied standard for decision making is tooJ

severe. Rather,-the. Working. Group should restate issues 4.1

through 4.3_as follows:

,
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4.1 Is there reasonable probability that
the properties of spent fuel allow it to be
safely stored for extended pericds without
significant safety, health, and environ-
mental effects?

4.2 Is there reasonable probability that
the structure of spent fuel storage basins
and associated basin components can safely
sustain extended periods of operation, per-
haps for many decades?

4.3 Is there reasonable probability that
spent fuel storage facilities will withstand
risks imposed by accidents and acts of
sabotage?

Based on the evidence at hand, the Commission must find in

the affirmative on these three issues. However, we believe

that the process of decision will be facilitated in any event

by restating these issues in accordance with the proper legal

standard set forth by the courts which have considered this

irque.

Respectfully submitted,
.

CONSUMERS POWER COMPANY

Oe m,[ _ b
sepp /Gallo ,'

~
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Trederick C. Williams

Two of its Attorneys

'ISHAM, LINCOLN & BEALE
1120 Connecticut Avenue, N.W.
Suite 325
Washington, D.C. 20036
(202) 833-0730

March 5, 1981
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CERTIFICATE OF SERVICE

I hereby certify that pursuant to the Commission's

Order.of January 28, 1980 copies of the attached Comments of

Consumers Power Company Regarding Working Group Summary of

the Record have been served by first class mail, postage pre-

. paid, 5th day.of March, 1981, on the following persons:
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William Griffin, Esq. Mr. Ben C. Rusche
State of Vermont Executive Director
Office of the Attorney General South Carolina Energy
109 State Street Research Institute
Montpelier, Vermont 05602 Suite 670

First National Bank Building
Maine at Washington
Columbia, South Carolina 29201

Patrick Walsh, Esq. .

Honorable Lee Ann Wilson-ZalkoWisconsin Department of Justice -

114 East, State Capitol Assistant Attorneys General
Madison, Wisconsin 53702 112 State Capitol

Oklahoma City, Oklahoma 73105

R. Leonard Vance, Esq. Honorable Robert M. Lindholm
Commonwealth of Virginia Assistant Attorney General
Office of Attorney General Jefferson City, Missouri 65102
Supreme Court Building
1101 East Broad Street-
Richmond, Virginia 23219

Mr. John O'Neill, II Honorable Richard Troy
Route 2, Box 44 Assistant Attorney General
Maple City, Michigan 49664- Department of Justice

234 Loyola Building, 79th Floor
New Orleans, Louisiana 70112

i

Mr. Ashton J. O'Donnell Honorable Mary Jo Murray
Bechtel National, Inc. Assistant Attorney General-

P.O. Box 3965 188 West Randolph Street
-San. Francisco, Calif. 94119 Suite 2315

' Chicago, Illinois 60601
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Marshall E. Miller, Esq. Omer F. Brown, II, Esq.,

U.S. Nuclear Regulatory U.S. Department of Energy
Commission 1000 Independence Avenue, S.W.

Washington, D.C. 20555 Washington, D.C. 20545

Leo Slaggie, Esq. David Santee Miller, Esq.
Office of the General Counsel 213 Morgan Street, N.W.
U.S. Nuclear Regulatory Washington, D.C. 20001

Commission
Washington, D.C. 20555

~~
Mr. Eugene N. Cramer
Neighbors for the Environment
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lMF.-~Regis R. Boyle ~ ~~ '~~

- -

Hacienda Heights, Calif. 91745
Divisi'on of Wasts Management
U.S. Nuclear Regulatory

Commission
Washington, D.C. 20555

Dr. Jerry Lash ~ William $. Jordan, III
National. Resources. Defense Coun. Sheldon, Harmon & Weiss
25 Kearney Street 1725 I Street, N.W.
San Francisco, Calif. 94108 Suite 506

Washington, D.C. 20006

Mr. William J. Cahill, Jr. Mr. George DeBuchananne
Consolidated Edison Company Chief, Office of Radiohydrology

of New York, Inc. U.S. Department of Interior
Four Irving Place Geological Survey
.New York., New York 10003 Reston, Virginia 22092
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Mr. Thomas M. Lemberg, Esq. Mr. Orville Hill
Leva, Hawkes, Symington 2315 Camas Avenue
Martin & Oppenheimer Richland, Washington 99352

815 Connecticut Avenue, N.W.
.

Washington, D.C. 20008

Michael L. Bardrick, Esq. Frank W. Ostrander, Jr.
- Cffice of the Attorney General Assistant Attorney General
State of Oklahoma Dept. of Justice
112 State Capitol 500 Pacific Building
Oklahoma City, Oklahoma 73105 520 S.W. Yamhill

Portland, OR 97204

Sheldon Trubatch, Esq.
Office of the General Counsel John J. Kearney
U.S. Nuclear Regulatory Commission Senior Vice President
Washington, D.C. 20555 Edison Electric Institute

111 - 19th Street, N.W. *

- Washington, D.C. 20036

. .

. Dr. James A. Buckham Lawrence Coe Lanpher,-Esq.
P.-O. Box 847 Hill, Christopher & Phillips
Barnwell, SC 29812 1900 M St., N.W.

Washington, D.C. 20036

i

Honorable Douglas M. Costle -Stanelv R. Tupper, Esq.
Administrator .Tupper and Bradley
U.S.. Environmental' Protection Agency , 102 Townsend Avenue
Washington, D.C. '20460 -Boothbay Harbor, Maine 04538
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Mr. Ralph Stein Honorable Francis S. Wright
Office of Nuclear Waste Assistant Attorney General

Management Environmental Protection Division
Mail Stop B107' One Ashburn Place, 19th Floor
U.S. Department of Energy Boston, Massachusetts 02108
Washington, D.C. 20545

Mr. M. A. Glora Karen D.~Cyr, Esq.
i Site Qualification and Licensing Rulemaking and Enforcement

Department Division
Office of Nuclear Waste Office of the Executive Legal

Isolation Director
Department of Energy U.S. Nuclear Regulatory Commissio:
505 King Avenue Washington, D.C. 20555
Columbus, Ohio 43201

Mr. Phillip Warburg Michael I. Miller, Esq.
State of Connecticut Peter Thornton, Esq.
444 North Capitol Street Isham, Lincoln & Beale
Suite 317 One First National Plaza
Washington, D.C. 20001 Suite 4200

Chicago, Illinois 60603

,

*

Samuel J. Chilk Wayne McDanal, Esq.
Secretary of the Commission Federal Energy Regulatory

CommissionU.S. Nuclear Regulatory .

North Building, Room 3408Commission"

Washington, D.C. 20555 Washington, D.C. 20426

Docketing and Service Section Mr. Ray K. Robinson
Office of .the Secretary Exxon Nuclear Company, Inc.
.U.S. Nuclear ~ Regulatory 777 106th Avenue, N.E.

Commission Bellevue, Washington 98009
Washington, D.C. 20555
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.



.

.

Richard W. Lowerre, Esq. Mr. Robert Halstead
Assistant Attorney General Department of Administration
Environmental Protection Division State of Wisconsin
P.O. Box 12548, Capitol Station One W. Wilson St.
Austin, TX 78711 Madison, WI 53702

Mr. David Berick R. Leonard Vance, Esq.
Envrionmental Policy Institute Anthony J. Gambardella, Jr., Esq.
317 Pennsylvania Ave., S.E. Assistant Attorneys General
Washington, DC 20003 715 Modison Blde.

109 Governor St.
Richmond, VA 23219

Christopher Ellison, Esq. James P. McGarnery, Jr., Esq.
California Energy Commission LeBoeuf, Lamb, Lieby and MacRae
1111 Howe Ave. 1333 New Hampshire Ave., N.W.
- Sacramento, CA 95825 Washington, DC 20036

,

Dr. Bertram Wolfe Dr. Miro M. Todorovich
Vice President and' General Manager Executive Secretary.
General ~ Electric Company Scientists and Engineers for
175 Curtner Ave. Secure Energy
San Jose,.CA .95125 . 410 Riverside Drive

New York, NY 10025

Mr. Ken Kramer George Freeman, Jr., Esq.
- Lone-Star Chapter of the Sierra Club Hunton' and Williams
JP.O. Box 1931 EP.O.' Box 1535
LAustin, TX- 78767 707 Main St.

Richmond, VA 23212
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Michael J. Scibinico, II, Esq. Herbert S. Sanger, Jr., Esq.
Department of Natural Resources Tennessee Valley Authority.

Tawes State Office Bldg. Knoxville, TN 37901
- Annapolis, MD 21401

Richard M. Hluchan, Esq. Mr. Bryan L. Baker
-36 W. State St. Mockingbird Alliance
Trenton, NJ 08625 900 Lovett Blvd.

J. Houston, TX 77006
I

1

Harry Voight, Esq. Michael I. Miller, Esq.
L Boeuf, Lamb,-Lieby and MacRae Isham, Lincoln & Beale

'1333-New Hampshire Ave., N.W. One First National Plaza
- Washington, DC 20036~ Suite 4200

Chicago, IL 60603
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Mr. Lorna Salzman
- - Judd Bacon, Esq.

Friends of the Earth Consumers Power Companyy

'2 Jane St. 212 W. Michigan Ave.7
. N;w York, NY , 10014 -Jackson, MI 49201

JJune D. McArtor,SEsq.
D:puty Attorney: General.- Ronald J. Wilson, Esq.

810 18th Street,'N.W.,

Tatnall-Bldg. Washington, D.C. 20006P.O.-Box 1401~
Dover, DE. '19901'
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I Mr. Marvin Lewis E. Dennis Muchnicki, Esq.
'6504 Bradford Terrace Assistant Attorney General
Philadelphia, PA 19149 Environmental Law Section

30 E. Broad St., 17th Floor
Columbus, OH 43215

:

Dr. Judith Johnsrud Jocelyn F. Olson, Esq.
433 Orlando Ave._ Marlene E. Senechal, Esq.
State College, PA 16801 Special Asst. Attorney General

1935 W. County Road B2
Roseville, MN 55113

'Keith A. Onsdorff, Esq.- E. Tupper Kinder,.Esq.
' Assistant Deputy Public Advocate Assistant Attorney General.
Div.Lof Public Interest Advocacy Environmental' Protection Division
P.O.' Box 141 Office of Attorney General

"

_ Trenton,ENJ 03625 State House Annex
Concord, NH 03301

J

-Mr.EW. M. Schaefer . Mr. Raymond H. Momboisse
3741-Koehler Dr.

:Sheboygan, WI-:53081.
Pacific Legal Foundation
1990 M St., N.W.-

_' ' Washington, DC_ 20036

.Maurice ' Axelrad, Esq.- Mr. James Ric ards,

Lowenstein, Newman, Reis,- Capital' Legal Foundation
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Ezra I. Bialik, Esq. Mr. Carl Walske, President
Envrionmental Protection Bureau Atomic Industrial Forum, Inc.
Two World Trade Center 7101 Wisconsin Ave.
New York, NY 10047 Washington, DC 20014

Mr. Michael-H. Raudenbush Mr. Creg Darby
The S.M. Stoller Corporatin Hanford Conversion Project
1919 14th St., Suite 500 1817 N.E. 17th
Boulder, CO 80302 Portland, OR 97212

Dr. William A. Lochstet Ms. Priscilla C. Grew
'119 E. Aaron Dr. Director, Department of Conservation
State. College, PA 16801 State of California
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Richard P. Wilson, Esq. Joyce P. Davis, Esq.
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