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REQCEER1I3G3

CHAIRMAN ROSENTHAL: This Court is hearing oral
argument this morning on the appeals of the City cf Gary,
Indiana, et al, George Schultz., Sc much of the Licensing
Board's August 7, 1980, prehearing conference order has
denied their petitions for leave to intervene in this
construction permit extension proceeding. The arcument is
governed by the terms of our September 17 order. As
indicated therain, a total of one hour is allotted to each
side for the presentation of argument. The agpellants and
those supporting their position will be heard first, and may
resarve 3 portion of their time for rebuttal.

As counsel may or may not be awvare, on September
30, ve granted the motion of the Gary appellants to file a
reply brief addressed to the standing guestion which had
been raised by the applicant. That reply has been =-- wvwas
rather attached to the moticne.

I will now request counsel to identify themselves
formally for the racord, and we will start with the
appellant, City of Gary, et al. Y¥s. Cohn?

¥S. CCHN: Good acrning.

¥y name is Diane Cohn. With me is Willian
Schultz, and ve represent the City of Gary, et al.

CHAIRMAN ROSENTHAL: Thank you, ¥s. Cohin. And the

Porter County Chapter Interven2rse. Mr. Vollen?

ALDERSON REPORTING COMPANY, INC.
400 VIRGINIA AVE, S.\" . WASHINGTON, D.C. 20024 (202) 554-2345
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MR. VOLLEN: Thank you, ¥r. Chairman. My name is
Robert J. Vollen., I represent the grcocup of organizations
and individuals identified as the Porter County Chapter
Intervenors, who participate here in support of the appeals
of the City of Gary petitioners anil Dr. Gecrge Schultz.

CHAIR®AN ROSENTHAL: I understand, 2r. Vollen,
that you have a brief statement that wvwas prepared by Dr.
Schultz that you intend to present cn his behalf in the
course of your argument.

MR. VOLLEN: That is correct, ¥r. Chairman.

CHAIRMAN ROSENTHAL: Thank you.

Let me ask you this. Either 4s. Cohn or ¥fr.
Vollen, hav2 you ajreed upon a division of the time allotted
to your side of the case?

¥S. COKN: VYes, we have agreed that I will spend
40 minutes presenting 3y argument, Ar. Vollen 20 presenting
his, and th2 stateament of ¥r. Schultz.

CHAIRMAN R0SENTHAL: Thank ycu, ¥s. Cchn.

For the applicant, ¥r. Eichhorn?

MR. EICHHORN: My name is William Eichhorn,
represeniing the applicant, Northern Indiiana Public Service
Company. With me this morning are Kathleen Sthea and Steven
Frantz.

CHAIRMAN ROSENTHAL: Thank you, ¥r. Eichhorne.

For the YRC staff, Mr. Goldberg?

ALDERSON REPORTING COMPANY. INC.

400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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MR. GOLDRERGs Good mcraing, ¥r. Chairman.

¥y name is Stephen C. Goldber3, and I represent
the NRC stafZ in this matter.

CHAIRMAN ROSENTHAL:s All right. I will ask the
same guestiosn that I posed to the other side. Has there
been agreement between applicant and the staff on division
of the one hour allotted to that side?

MR . GOLDBERGs We will divide that hour equally.

CHAIRYAN ROSENTHAL: Egually? All right.

¥s. Cohn, I presume ycu are proceeding first on
your side of the case.

ORAL ARGUMENT
ON BEHALF OF GARY PETITICNERS
BY ¥S. COHN

S, CCHNs Yes. Thank you. I would like to
reserve ten minutes of my time for rebuttal.

The issue in this appeal is whether the lLicensing
Board properly denied intervention to the City of Gary,
Indiana, United Steelworkers of America Local 6787, and to
~itizen groups representing individuals who live or work or
visit the National Lake Shore located very near the Bailly
Nuclear Plant.

T> ansvar this gquesticn, the Board has to decide
vhether the scope of this proceeding encompasses the one

contentisn that the Gary petitioners have raised, namely,

ALDERSON REPORTING COMPANY, INC.
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that an extension should not be granted unlass NIPSCO
demonstrates that it is building Bailly at 2 site where
surrounding populations can be evacuatad in the case of a
nuclear accident.

In determining the scope of this proceeding, ve
would like to emphasize that this extension proceeding is
unlike any sther which has been or is soon likely to be
presented to> this B8ocard. This case is essentially one of
first impression, precisely because of the unigue
circumstances presanted by Zailly.

CHAIRMAN ROSENTHAL: Are you arguing that the test
that was laid down in the Cook case is inapplicable here?

M3. COHN: No, we are arguing that the reasoning
applied in the Cook case is contrclling here, and supports
the result which w2 urge, that is, namely, that we have a
right to intervene in this proceeding. It is simply that
this case is different than Ccok, because unlike Cook, ve
have not raised an environmental issue that is related to
the reasons for delavy.

That was the only issue that the Board had teo
address in Cook. This is a different case. We are raising
a new guestion.

CHAIR¥AN ROSENTHAL: Didn‘t the Cook case heold
that the issues in the construction permit 2xtension

proceeding must be related to the reasons underlying need

ALDERSON REPORTING COMPANY, INC.
400 VIRGINIA AVE, 5.W., WASHINGTON, D.C. 20024 (202) 554-2345
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for the extansion?

MS, COEN: I belie¢ve that that =-- the language in
Cook concerned safety issues related to the reasons for
delay, but that was because that was the only issue
presented there.

CHAIRMAN ROSENTHAL: But the Board d4id, did it
not, lay down the standard that governed the scope of the
construction permit extension proceeding?

MS. COHN: That is correct. The standard laid
down was one which directed licensing boards to determine
the scope of the goud cause findiny in each case based on
the fact of that particular case.

CHAIKMAN ROSENTHAL: Do you have a copy ¢f the
Cook opinion at hand?

MS. COHN: Yes.

CHAIRMAN ROSENTHAL: Would you be so kind as to
turn to Page 420, if you have a copy from the volume of the
AEC reports, and if you would go down to a little more than
halfway through th2 page, to where there is Number Two,
beginning in the finer analysis? Do you see what I am
referrcing t2?

MT. COHN: Yes.

CHAISMAN ROSENTHAL: All right. And follow that,
if you will, with me. "In the £inal analysis, then, the

gquestion here comes down to whether the reasons assigned for

ALDERSON REPORTING COMPANY, INC.
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the extension give rise to health and safety cor
environmental issues which cannot appropriately albide the
event of th2 environmental review facility operating license
hearing.

"Put another way, vwe must decide whether the
present consideration of any such issue or issues is
necessary t> protect the interest of intervenors of the
public interest.”

Now, why is that nct a deteramaination, right or
wrong, cn the part of this 2oard, that 1n a construction
perait extension proceeding the issues are confined to those
vhich are related to the reasons which have been assigned
for the extension?

MS. COHNs Well, in reading the language that you
have just guot2i1, I would emphasi.e the language which says,
"The guestisn here comes dcwn to.” In other words, in Cock,
the gquestion presented related to safety issues, a
consideration of safety issus relating to the reason f%r
delay, and the whole discussion immediately preceding the
particular language which you have 3just read indicates gquite
clearly that, and I guote:

"It seems to us that the factors which the-
adjudicator should take into account in making its ‘gocd
cause determination®' should be influenced Lty the totality of

the circumnstances which confront it, and as a result of this

ALDERSON REPORTING COMPANY, INC.
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sort of comaon sense approach that this Board tock in Cook,
it rejected the NRC staff's argument in that case that the
only consideration that would weaken the scope was the
consideratisn of whether there was good cause for the delay,
vhether the excus2s for non-completicn gave rise to good
cause determination.”

This Bcard said no, that where there are health
and safety issues involved which the public interest
requires » determination of at this point =-- in other words,
vhere these health and safety issues cannot abide with you
at the operating license stage -- the scope of the good
cause finding will include those health and safety issues.

CHAIRMAN ROSENTHAL: Do you distinguish Cook from
this case, the factual situation, solely on the basis that
in this cas2 the facility is only 1 percent or so completed,
vhereas in Cook it was considerably farther down the line
towards completion? That is the basis of the factual
distinction?

¥S. CCHN: That is one factual distinction.

CHAIRMAN ROSENTHAL: What is another?

¥S. COEN: Okay. GCn that point, I would point out
that Cook clearly indicates itself, though the operating
license hearing had already been noticed, we are certainly
novhere at the staja, the advanced stage that that plant was

at in Cooke.

ALDERSON REPORTING COMPANY, INC.
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CHAIEYAN RCSENTHAL: Just following that for a
aoment, even if we might agree with you that it makes little
sense to defer cocnsideration of =-- consideration at the
operating license stage, the staff has pointed to the fact
that there is pending before the Director of Nuclear Reactor
Ragulation a petition for a show cause order under 2.206 of
the Commission's regulations.

Now, if I recall correctly, your clients have,
shall we say, joined in that petition, even though, as I
recall, it vas the State of Illinois, was it not, that vas
the initiator. Now, assuming that you are right, that this
should not wvait until the operating license hearings some
years off when the plant presusably will be much farther
along the rsad to completion, and I would say, speaking for
myself, I think on that score you have a very sgacd point,
vhy isn't tane staff right in its suggestion that there is
another forum available for the consideracion of this
jquestion?

4S. COENs Well, I think I have tvo ansvers to
that guestion, the first being that if we have a right to
intervene here, which we contend we do, under Section 185 of
the Atomic Snergy Act, the mere possibility that there aight
be another forum ospen for raising the issue should not
preclude the Gary petitioners from being permitted to

intarvene.

ALDERSON REPORTING COMPANY, INC.
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CHAIRMAN ROSENTHAL: I would agree with that, but
you are asking us to adopt 2 common sense apprecach, you
see. That is what Cook was all about. And you say common
sense dictates that this issue be admitted to this
proceeding, ani I am ra2spondinjy that maybe common sense
dictates it be heard at c¢hs Jjuncture rather than waiting
gyntil the operating license level, but why isn't the common
sense approach to leave it to the 2.206 remedy rather than
load this proceeding on with an issue which is extraneous to
the reasons why th2 construction permit extension is being
sought?

¥S. COHN: Certainly, as we have indicated, ve
have tried various routes for having this issue raised, but
the reason why the possibility of a 2.206 proceeding is not
adegaute here is mainly the fact we have no assurance that a
2.206 procea2ding will be initiated.

The only response the State 2f Illinois has
receiv~d thus far was from Mr. Denton, Directocr of Nuclear
Reactor Regulation, indicating that it would not be sooner
than next spring before basic preliminary analyses would be
prepared to give the staff an initial i1ndication of whether
they would take action on that petitionm.

In addition, we kXnow on the other hand that we
have an ongsing proceeding here. We know there is going to

be a hearing held. We know the hearing is going tec entail

ALDERSON REPORTING COMPANY, INC.
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other environmental and safety issues. Other intervenors
have been admitted whose contentions raise other
environmental and safety issues, and those issues will be
heard. This proce2diny is going to detarmine whether an
extension for construction is gcing to be granted, and ve
think it is not 2nly an appropriate but a necessary forum in
vhich emergency evacuation should be ccnsidered.

I would alsc point out that we do not believe that
a 2.206 proceeding provides the same kinds of procedural
protections to our rights as this procszeding affords us.

CHAIRMAN ROSENTHAL: Wry is that?

MS. CCHN; Because of the limited nature cof
appeal, limited cross examination opportunities. Here ve
have an ong2ing proceeding in which we feel that this issue
can appropriately be raised.

CHAIRMAN POSENTHAL: If the 2.206 petition wvere
granted, ani there was a show cause groceeding instituted,
why wouldn't you have the same adjudicatory rights in that
proceeding as you #ould have in this one?

¥S. COHN: Assuming a show cause order is not
issued, that is our primary concern.

CHAIRMAN R0SENTHAL: That has ncthing to do with
cross examinatione.

¥3. COHN: No, I am sorrye.

CYAIRMAN ROSENTHAL: You are saying, I take it, 1if

ALDERSON REPORTING COMPANY, INC.

400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 (202! 554-2345



MICROCOPY RESOLUTION TEST CHART

- e |

A\
4 N
4 IMAGE EVALUATION |
TEST TARGET (MT-3)
10
1 2
L2 [lLL e
| |



Y

Y ., .
Vo7

N)
o, 3 2 =) of
<= 1333 =
w e s
w SEE
< n»

=W

MICROCOPY RESOLUTION TEST CHART




13
1 the director were to turn ycu down, you would not have a%
2 least within the Commission, any appellant rights. You are
3 4dependent upon the Commission on its own initiative

4 reviewing the Director's determination to raverse it.

5 S, COHN: That is exactly right.
6 CHAIRYAN ROSENTHAL: Okay.
7 ¥S. COKKs You had asked just a couple of minutes

8 ago about what other factual distinctions can be made

9 petween Bailly and Cook. We have already identitifed the
0 fact that Bailly is only 1 percant complete.

n ¥R. ¥OORE: You use the figure 1 percent

12 ¢raguently in your brief. What is the origin of that figure?
13 4S. COHNs To tell you the truth, I know that the
'4: only amount of construction that has been undertaken is

5 pasically the digging of the hole in the ground, and that

6 sinze the time zoastruction has been suspended because of

17 difficulties encountered in driving pilings and the fact

18 that NIP3CO has had to apply to the NRC staff for a change
9 in its piling construction, I at this point =-=- This figure
2 has been accepted, and without challenge, by NIPSCO

21 throughout this entire proceeding.

=2 It escapes me right now where that figure

2 orizinated, but I have not heard anything from NIPSCO to the
24 contrary.

pat MR, MOCRE: It would bc suspect. It is a suspect

ALDERSON REPORTING COMPANY, INC.
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figure, though. It is one that you are not =--

¥S. COHNs Perhaps it wJould ke more accurate to
say that Bailly is simply a hole in " hYe ground than to say
it is 1 percent complete.

DR. BUCX: Are you talking about the construction
progress or the amount of money spent?

MS. CCHN: I am referring solely tc the amount of
construction undertaken.

DR. BUCX: And you might think there would be
considerably more money spent on this preject to this point
percentagewise.

4S. COHN: Certainly, but of course there would bde
a considerable amount ¢f additional outlay =--

DR. BUCK: I was trying to find out 2xactly what
vyou are talking about.

CHAIRNAN ROSENTHAL: I take it you point is
vhether it is 1 percent or some other percent, that it is
clear they have a long way to 3o before they finish.

MS. COHN: That is exactly right. That is exactly
right. And our point is here, the issue =-- the contention
ve raised which related (o the guestion of whether
evacuation of Bailly is £f2asible is not, as in Cook, the
kind of routine design change that would ordinarily occur
aring construction of a plant. In fact, which the Appeal

Board found was inevitable during the construction of a

ALDERSON REPORTING COMPANY. INC.
400 VIRGINIA AVE, S.W., WASHINGTON. D.C. 20024 1202) 554-2345
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plant which hacs historically been fcund to be capable of
resolution at the sperating license stiage without prejudice
to the intervenors in the pukblic, in contrast to that
situation in Cook, what we raised here is the fundamental
question of whether this plant is being built in the right
place, whether surrounding populations under the
Coamission's new emergency evacuation peolicies within a
ten-mile radius of this plant can be evacuated within a
reasonable period 2f time.

DR. BUCK: Where do you get the idea that the
population aas to be evacuated under the new regulations?

MS. COBNs The policy underlying the new
regulations is that feasible evacuation plans will be a
condition for operation of a plant.

DR. BUCX: 3ut does that say that 2verybody within
ten miles has to be evacuated? They have to be protected, I
believe, is the way the policy statement reads.

Now, how do you connect protected with mandatory
evacuation?

MS. COHN: Well, I read the nev regulations as
indicating tha* a zlass -- in light of the possibility of a
class mine accident, that evacuation has now attained new
importance in terms of protection of the public.

DR. BUCK: Can you show me where the pc.icy

statement requires the evacuaticon out to ten miles?

ALDERSON REPORTING COMPANY. INC.
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MS. COHN: I do have the ragulations here. I do
not believe we have to deternmine in this pruceeding whether
every singla2 parson within‘ten miles of the Bailly plant can
be evacuated, and how they will be. That is what we are
trying to raise. The only question here --

DR. BUCK: Isn't the policy statement one that
requires a means of protecting people?

¥S. COHN: I 40 not iisagree with that, if that is
-=- the point here really is that =--

DR. BUCX: Wait a minute. I% isn't. You are
addressing in your brief that everybocdy has to Le evacuated,
not protectad. You have not used the word "protected” in
your brief at all, as far as I can see. It is always
"evacuated.”

As I recall, this plant went through a site
evaluation hearing in which the evacuation and the low
population zcne and protection of people and so on was
considered. Now, I know of nothing which says that the
Commission now says that the whole ten miles has to be
evacuated, or the pecople are in any more danger now %than
they vere when we went through the site hearing lefore.

¥S. COHN: There was one fundamental difference
between what we think now and what ve thought when EBailly
vas evaluatad at the construction permit hearing, and that

difference is as a result of the accident at TMI. The NRC

ALDERSON REPORTING COMPANY, INC.
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staff now racognizas that Class 9 accidents are a real
possibility, and should be acccunted for in emergency
planning and proccedures, and as a result, whereas back in
1974 the only thiny considered was an initial analysis for
protection 2f people within a 1.5 mile low population zone.

Now, everybody unanimously agrees that that kind
of analysis is not sufficient in terms of adeguate
protection o2f the public.

DR. BUCK: Granted. I can grant that argument,
but where in that policy change does it say that everybody
has to be evacuated? There are other aeans cf protection,
are there nat?

MS. COHN: If there ara other means of protecticn,
ve 40 not knov -- Our contention is that there are not
adegquate means of protection for the pcopulation surrounding
Bailly. ‘

DR. BUCX: What 240 you base that on?

¥S. COHEN: We base that on the demcgraphics of the
site, th= fact that it is located 800 feet from a steel
plant which cannot be totally shut down sooner than six
days. We base it on the fact that it is located 700 feet
from a national lake shore, where we could have up to 40,0C0
visitors per day, and we base it on the fact that within a
ten-mile radius of this site, there is a population in

excass 2f 100,000 or so.

ALDERSON REPORTING COMPANY, INC.
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W2 basa2 it on the fact that Eailly has been
identified by the siting task force as being the only
nuclear power rlant in this country to fail every one of its
criteria for siting of nuclear power plants.

So, we say there is a siting problem with Bailly,
yes.

DR. BUCKs Now, wvhen this plant went through is
site reviev, wasn't the steel plant thare?

¥S. COHNs Yes, sir.

DR. BUCKX: All right. Wasn't the lake shore there?

MS. COHNs Yes, but =--

DR. BUCXs Now, let me finish my gquestions,
please. Weran't those things considered in the site review?

MS. COHNs What has changed is not the
demographics. What has changed is the way we account for
them or think about them, or our whole emphasis on emergency
planning, what is new, what has arisen really in the last
covple of years and since the accident at Three Mile Island.

DR. BUOCX: Is the stzel plant within the low
population zone?

¥S. COHN: Yes.

DR. BUCK: Was that fully considered as far as
evacuation is conca2rned?

MS. COKNs No. I would say on the basis of

present knowledge, it wvas not fully considered.

ALDERSON REPORTING COMPANY, INC.
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DR. BUCK: Then you are challenging what has
already been decided on this plant?

MS. COHN: We are saying -- we are not seeking
relitigation of every sit in issue raised in the
construction permit hearing. W2 are saying that on the
basis of new knowledge of new Connission regulations, new
Commission pelicy on emergency planning, all =-- every study
in the last couple of years which has indicated that you do
not site a nuclear power plant in areas of high population
density, support a2 nev determinaticn now and before Bailly
is built, and not after, as to wvhether the public will be
ajleguately protactad.

CHAIRMAN ROSENTHAL: Isn’t that the fifth
candidate for a Secticn 2.206 proceeding? There is a
construction permit proceeding -- thers was 7 construction
permit proc2eding, as Dr. 2uck noted. Certain issues vere
litigated, including the suitability of the site from the
standpoint of population, distribution, demographics, and
certainly conclusions were reached.

Now, you are telling us now that the situation has
changed, not with respect, perhaps, to the site itself, but
with respect to the approach that is taken. Assuming you
are right, isn't that e2xactly what the rules of practice
contemplate are to be litigated if at all prior to the

operating license level through the vehicle cf a 2.206?

ALDERSON REPORTING COMPANY, INC.
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¥S., CCHN: A 2.206 prcceeding, the initiation of
one, lies in the discretion of the Director of Nuclear
Reactor Regulations.

CHAIRMAN R20SENTHAL: It alvays does. That is the
way the Comaission has had it. Mavbe the Commission is
vrong about that. ¥Yaybe the pos- 1l1ity of new developments
having a crucial iapact on whether a plant should be built
is such that the Director's decisions on 2.206 petitioms
should be automatically reviewed by the Commission, but the
Commission chose to do it diffzrent.

Now, why shouldn't we respect both, one, the
Coamission's judgment that a show cause proceeding or the
request for an initiation of a show cause proceeding is the
manaer in which or2 brings to the Commission’s attention new
developments, and two, that the Director's decision is not
subject t> -- is not to be subject to appeal, but rather, it
is up to ‘h2 Commission on its own initiative to decide
vhether to review it.

OCne 2ay agree or disagree with that, but that
seess to me offhand to be the policy that the Commission has
seen fit to adopt.

MS. COHEN: Well, I guess I go back again to the
fact that ve read the Atomic Znergy Act as also indicating
that this applicant must show 3jood cause for an extension,

and ve feel -~

ALDERSON REPORTING COMPANY, INC.
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CHAIRYAN ROSENTHAL: Whatever that means.

MS. COHN: Whatever that means, and we £2el =-- and
if wve have raised an issue that is apgropriate to
determining whethar good cause for an extension exists, that
ve should be able tc participate in this proceedinge.

CHYAIRMAN ROSENTHAL: That is the guestion that is
before us, whether this is an issue which is appropriate to
be considered in an extension proceeding.

May I ask you this? Do you regard there as being
any limits on the safety or environmental issues which are
appropriately raised in a construction permit extension
proceeding? Any kind of new development bearing upon some
det2raination that was made in the construction pernit
pcoceeding is fair game? Cr is there some test that you
vould have us adopt that would put your evaluation
contention on one side of the line and leave the bulk of the
changed circumstances on the other?

¥S. COHNs: We agree there is a 1liait, and ve think
there should be a threshold requirement made in the nature
of the kind of ~tandard that the licensing board set out in
its order, which is that there be -- that we are required to
make a prima facie showing that there has been a significant
intervening health or safety or envircnme :al issue which
the public health and safety r2gquir2 be determined nowv.

CHAIRMAN ROSENTHAL:

"y
"

ima facie showing?

ALDERSON REPORTING COMPANY. INC.
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Evidentiary showing? ®hat kind of showing?

MS. COHN: I believe simply that we show as a
matter -- I don't believe an evidentiary showing is
required, but simply that an allegation be macde that a
significant health and safety issue has arisen since the
constructicn permit was granted, and which cannot abide with
you at the operating license stage.

CHAIRMAN ROSENTHAL: These are volatile times. I
vould suppose an astute lawyer would have not the slightest
difficulty in coming up with an allegation addressed to
virtually every £inding that wvas made in the construction
permit level.

MS. COHN: I think again you have to lcok at the
circumstances of every case. Here we are clearly not
raising a rancoply 2f health and safey issues already
litigated at the construction permit stage. We are raising
an issue which 3oa2s to a fundamental guestion that ve subnmit
cannot be resolved after the plant is built.

It is based upon changes in policies and
approaches which have arisen since the construction permait
vas granted, and we think that the combination of all the
factors surrounding 2ailly, all the factors I have already
indicated, iemonstrate that if there is a set of
cirzumstances in which a health and safety issue of this

kind is within the scope of an extension proceeding, this
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evacuation contention is that set of circumstances.

¥R, ¥YOOREs Assume for the moment that the
contention were admitted. 2y what standard would the
evacuation problem then be judzed in an adjudicatory hearing
on that matter?

¥S. CCHN: Well --

M2, MOJRE: What regulations would be applicable?

S, COHN: Well, again -- Well, first, I would
like to indicate that there is already in progress a number
of 4ifferent studiss concerninjy evacuation timas for Bailly,
so we do not have to start £rom Ground Zero. NIPSCO has
just recently subamitted a report to the NRC staff on
evacuation times compiled by its contractor. FEMA has hired
another contractosr to prepare a report on evacuation times
at 3ailly, and I am referring now to evacuation within a
ten-mile radius.

So, we do not have to start at Ground Zeroc. We at
least have some informatiosn already being compiled and
already being subaitted to the NRC.

M2, MOORE: What is the ultimate standard by which
the evacuation would have to be Jjudged?

¥S, COHN: Well, we think that all presently
operative regulatisns, includiag the Commission's new
emergency planning regulations, should serve2 as a juide, and

a determinaticn should te made on the Lbasis of all of this

ALDERSON REPORTING COMPANY, INC.
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information whether evacuation is feasiltle.

That is merely a threshold datermination about
vhether -- we do not have to see the absolute details of an
ev=:yation plan prasented, but the threshold finding should
be made about whether evacuation is feasible.

DR. 3UCX: In what length of time?

¥S. COFNs We have not yet determined what length
of time.

DR. BUCKX: Has anybody?

MS. CCHN: I am not sure. I don't know. I think
it would again vary within the circumstances of every plant,
but these ar staniards and tests that we believe wve can
vork cut before the Licensing Bcard. The only issue, here
again, is whether we have the right to intervene to attempt
to 1o that.

DR. 30CKs Well, barring the fortuitous
circumstances of having a hearing coming along on a
different matter, what would you have done about this?

MS. COHN: We will -- What we would have done is
to try vhat we are doing right now. We are trying every
opportunity which has presented itself to try and have this
issue raised.

DR BUCX: Wwhat opportunity 2o you have? I anm
asking you, what would you have done specifically?

S+ COHN: Well, we have joined in the State of

ALDERSON REPORTING COMPANY. INC.
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DR. BUCKX: Ckay.
MS. COHN: But the po

fact is not bdeiny assured of a
CHAIRNAN ROSENTHAL:
of a 2.206 insofar as the patit
think what Dr. Buck is getting
pernit deadline -- completion d

instead ¢of being, as I think it

25
roceeding.
int is -- the frustrating
forum to raise this issue in.
We understand the limitations
ioner is concerned, but I
at is, if the construction
eadline in the Bailly permit,
1879,

was, had been in 1998,

so that this proceeding would not have been necessary, at

least not at this time, I take

altarnative but to pursue the 2

you may feel it is. Isn't that

¥S. COEN: That is no

CHAIRMAN ROSENTHAL:
her2 to seize on the fact that
was 1979, in order to get your
different proceeding?

MS. COHN: Yes, that

Atomic Energy Act gives us the

Ener~ Act sets out the latest

extraordinary case like this,

construction has ULU2en begun for

is an appropriate time, the 1nos

&~
-

determine Whather 30¢cd cause
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so?
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T plant exists, and ¢e believe emargency evacuation is

2 relative ts that.

3 CHAIRMAN ROSENTHAL: The other distinctiors you
4 had botveen this case and Cook, aside from the plant, this
5 plant is not very far along the road to completion, what

8 yers the other distinctions?

7 MS. COHN: The other distinction I made was that
8 as opposed tc Cook, where what was being raised was a design
9 change which the Board £ound could be acco'nted for at the
0 operating license stage, we believe that our contention

1 raises a health and safety issue that is fundamentally

12 4ifferent.

13 CHAIRMAN ROSENTHAL: If vyou vant to save ten

4 msinutes for rebuttal =--

15 MS. COHN: I beliave I have already run over.

8 Thank you.

17 CHAIRYAN 20SENTHAL: Mr. Vollen?
18 It is good to see you again, ¥r. Vollen.
19 In this proceeding, which, alang with one or two

2 others, I would suppose, notably Seabrook, never seems to
21 come to an end. Granting, as I do, that it is up here this

2 time in a somewhat * _zerent posture.

z ORAL ARGUMZINT
24 ON 3EHALF OF PORTER COUNTY CHAFTER INTERVENORS
P 8Y ROBERT J. VOLLEN
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¥F ., VULLEN: Thank you, Mr. Chairman. It is good
to see you again in this proceeding. I hope some day this
pcoceeding, the Bailly proceeding, will come to an end.

As the Chairman indicated, I have been asked Dby
Dr. George Schultz, one of the appellants, to read a
statement t> the Appeal Bocard. With the PFoard's indulgence,
I will do that at this tire.

"To the Atomic Licensing Appeal Board from George
E. Schultz. I regret being unable to attend this hearing
since I believe I have information concerning the
evacuability of the Indiana State Prison, Michigan City,
Iniiana, which the Appeals Board should be awvare of when
considering the legitimacy of ay opposition "o the Bailly
site.

"I have many serious concerns about the
suitability of the Bailly site, but in the interest of
bravity, I #ill list only some of the concerns I have
regarding the men in the Indiana State Priscn.

"The prison houses over 1,700 men currently. It
is a maximum security facility vhere the most serious
offenders i the state are sent for mostly long-ternm
incarceration.”"Over one-third of the man ar2 ‘'lifers,’' one
of the very highest percentages of any priscn in the world.

The prison is over 1.C years old, and in my

opinion, overcrowda2d and understaffed. Along with some nice
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guys, the prison houses some of the most vicious, deceitful,
an¢ da.gerous men imaginable. The security provisions there
are necessarily rizid and extreme. The thought of
evacuating this population in a safc fashion is staggering,
even under the most ideal conditions. The thought of
evacuating these men under conditicns when the rest of the
area's population is also being evacuated seems like a
criminal Jjoke.

"As a psychologist, I am tfained to observe how
people do bshave rather than how they should behave. It
seems clear to me that under the conditions of an
evacuation, it is very likely that the following is how
pecple will behave, no matter what the established policy or
‘official plan.’

"One, there will undoubtedly be a goodly number of
inmates who w*ll view the evacuation as a pos<.ble chance to
escape the alaost intolerable conditions of incarceration.
It is not iaconca2ivable that cohorts of inmates may attempt
to precipitate a nuclear crisis in order to provide an
opportunity for escape ducring 2vacuation. The 200 or so men
on ‘'lockup’ in the prison will be especially difficult to
ieal with safely.

“Two, the area's communities will be concerned and
presoccupied with the evacuation of its citizens in schools,

hospitals, nursing homes, et cetera. The priorities of the
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community will pre-empt the personnel needed tc do any
reasonable a2vacuation of the prison. ity and state police
will be busy, as will National Guard, et cetera.

"Three, the prison is usually undermanned, with
relatively poorly paid staff members. It is inconca2ivable
that they by themselves could effect an evacuation,
especially under conditions when their own families and they
theaselves should be escaping to safer environments.

"Four, safety may demand that evacuation be
completed within hours, whether human factors may cause the
evacuation to take days. Can anyone show me an evacuation
plan at all for these men? Has an evacuation of this size
prison population 2ver bee~ tried under nuclear emergency
conditions anyvher2? To me, it is inconceivable to wait
until after the plant is built to broach this most serious
issue of evacuation of the area's people and the prison
population.

“"The public has a right to thoroughly examine any
evacuation plan which affects their life and safety before
the need arises ani before §1 billion of their utilities
moneys are spent.

"Please require public hearings on evacuation and
sther serious issues before the plant i1s built.

“Thank you for seriously considering these

matters. Dr. George Schultz, 807 East Cool Spring, ¥ichigan

ALDERSON REPORTING COMPANY, INC.
400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 (202) 554-2345



10
n
12

13

14

15
16
17
18

19

21

M

24

30
City, Indiana, 46360."

CHAIRMAN ROSENTEAL: Thank you, ¥r. Vollen, for
having brought Dr. Schultz's statement to us.

MR. VOLLEN: You are welcome, Nr. Chairman.

The organizations and individuals which I
represent, which have been referred to in the pleadings as
the Porter County Chapter Intervenors, support the appeals
of the GCary petitioners and of Dr. Schultz. We think that
this Board zught to reverse the determination of the
licensing board and adait them and direct they be admitted
1s parties, and their contentions concerning the feasibilit
of an evacuation plan be considered in this hearing.

It seems to me it cught to be emphasized that such
a de*termination by this Board to reverse the Licensing Board
does not mean that an emergency plan must be developed now.
It ices not mean that an emergency plan cannct be developed
or can be developed. All it means ~-- I think it needs to e
emphasized -- is that the juestion of leveloping an
evacuation plan, whether such a plan can be developed some
time prior to operation of the plant, gets addressed now
rather than after the plant is built.

We are only talking about what can be heard, not
any determination o5n the merits.

CHAIRMAN ROSENTHAL: W“hat is your view as to *hir

proceeding vis-a-vis the 2.206 route?

ALDERSON REPORTING COMPANY. INC.
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¥R. VOLLEN: I think that 2.206 petition is a wvay
to raise the guestion. It is not, however, it seeams to me,
a fortuitous circumstance that this proceeding is here. It
is a circumstance that arises in the language of the Cook
case out of the totality of the circumstances. The fact is,
in the over 60 months that NIPSCO had a construction permit
for Bailly, it did not get it built. That is not
fortuitous. That is a result of all the circumstances, not
the least 2f which, if you read *“e applicaticn, is the fact
of the TMI accident.

So, it all does fit together, and the point is
that to say that there is a 2.206 proceeding is to beg the
question of whether or not a good cause for extension
proceeding needs to consider this kind of issue, or indeed
this particular issue.

CHAIRMAN ROSENTHAL: As I suggested to ¥s. Cchn,
it seems to me that what the appellants have to rely on :s
the proposition that it makes 300d sense to consider the
site suitability issue nov as opposed to later, and
therefore it should be brought into this proceeding even
though site suitability is really extraneous to the reasons
#hy the utility needs this extension, and if that is really
vhat it does come down to, it seems to me that in crder to
astablish the good sense it requires the inclusion of the

issue in this proceeding, and you have to establish that
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there is not another vehicle available fcr pressing the
issuv~ at this point.

¥SR. VOLLEN: I think, Mr. Chairman, that to
characterize the appellants as having to rely on good sense
is really to> understate vastly the support for their
pos.tion. What the appellants rely on chiefly, I think, is
the language of the Atomic Energy Act, which says that
NIPSCO has to show goocd cause for the extension. We know
that there is precious little data 2vailable as to wvhat good
cause means, and I think we all know =-- all the parties seen
to have agreed in their briefs -- that the acst leartning on
the subject is this Board's decision in the Cook case.

CHAIRMAN ROSENTHAL: In the Cook case, if I can
quote one senwence, "Section 185 deces not purport to define
‘good cause,’' and moreover, there is nothing in its teras
vhich permits the drawing of any parcticular inference as to
what Congress may htave thought should be the bounds of the
Commission’'s good cause ingquiry.”

Now, we thought in Cook that one got no assistance
at all from the Act or its legislative history, and now you
are telling us that the Act is the fount of the appellant's
claim of entitlement to have this issus includad in the
proceeding.

MR. VOLLEN: If I may read two additional

sentences from this Board's decision in Cook, talking about
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the phrase "good cause® which appears in the statute, I
gquote:

*Whether good causes exists in a particular case
obviously is depanient upon the facts of that case. A
corollary to that axiomatic preposition, it seems to us, 1is
that the factors which the adjudicator should take into
account in making its good cause determinaticn should also
be influenced by the totality of the circumstan '‘es which
confront it."”

And later on in that same paragraph =-- on that
same page, the Board referr2ad to the propriety of using a
comson sens2 approach.

So, what wvwe are saying is, it is not simply good
sense, it is common sense based on the specific facts of the
Bailly situation and the particular circumstances here, and
all of those together.

CHAIRMAN ROSENTHALs Cne of those circumstances is
that there is a 2.206 remedy available which has been
invoked by the State of Illincis and now by the appellants.

MR. VOLLEN: 1t has been invoked. I suspect -- I
suspect that if that petition were granted, and if a show
cause proce2ding ware initiated there, it mizht be a far
different case than this, althocugh I think it is true that
the standari is differant in a show =-- tha substantive

standard is different in a show cause case than i‘ is in a
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good cause case, but without reaching that guestion, ve do
not have the situation where you have two different hearings
considering the same issue.

In ax exercise of administrative discretion and
sound policy, this Board or the Commission or even the
Licensing Board aight say, vell, wait a second. We ought
not to be considering the same issue at the same -=- in two
different proceedings at the same time. 2ut in point of
fact, where we are now is that the issue is not being
considered in either hearing. #We cannot be put in the Catch
22 situatica where you say there is another one possible,
and you cananot litigat2 it here.

CHAIRMAN ROSENTHAL: Do you think that a
construction permit extension proceeding is open to the
litigation 2f any issue previcusly litigated so long as
there is an allegation of chan324 circumstances?

MR. VOLLZN: No, and I do not believe, ¥Nr.
Chairman, that anyone in this Bailly goccd cause for
extension proceeding is seeking to relitigate issues that
have been litigated Ddefore.

CHAIRSAN ROSENTHAL: You are seeking to relitigate
site suitability. If I recall correctly, this Becard gave
its blessing to the Pailly site in teras of Part 100. As I
anderstand it, it wvwas in the Seventh Circuit. It was in the

Supreme Court. It was back in the Seventh Circuit.
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MR. VCLLENs And then back in the Surpreme Court
again.

CHAIRMAN ROSENTHAL: Back in the Supreme Court
againe. Why isn‘'t this perhaps perfactly justifiably an
endeavor to relitigate site suitability based upon
developments which occurred after the construction perait
proceeding came to an end?

¥R. VOLLEN: Because none of those proceedings or
decisions by Boards or the Commission or the Courts dealt
with the issue of whether a feasible evacuation plan in
light of 1980 events and in lijht of the Commission’'s
reyulations which beccme effective in 1980, whether such a
plan can feasibly be developed for the Bailly site.

CHAIRYAN ROSENTHAL: You say there have been
chauged circumstances which reguire a3 reccnsideration of the
suitability cf this site frcm an evacuation standpeint.
Isn't that it? The changad circumstances being the ones
that you just enumerated.

MR. VYOLLEN: When you say reconsideration, it
implijes, I think, that there has been --

CHAIRMAN ROSENTHAL: Re onsideration of the
conclusions reached. There was a conclusiocn reached in the
Bailly construction permit proceeding that this site vas
suitable. Now, what is being scught is a reconsideration of

that ultimate conclusion based upcon alleged changed
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circumstances. Isn't that right?

M3. VOLLEN: 1In that broad sense of
reconsideration, vyes. I aust agree with you. In the same
sense, of course, this proceeding seeks a reconsideration of
the determination as to whether or not the Bailly plant
should be built, bacause if the construction permit
extension is not granted, then the Bailly plant cannot be
built.

Now, it is true, it was determined in 1974, when
the construction permit was issued, that the plant can be
built, so in that broad sense, yes, we are seeking =-- the
proceeding seeks a reconsideration of that.

CHAIRMAN ROSCNTHAL: And that is what 2.206 vas

. put in the regulations to accommodate, wasn't it?

MR. VOLLENs I do not think so. I do not think
2.206 vas designed to accommodate an alternative to vitiate
the statutory purpose of having a good cause £for extension
proceeding when a latest completion date has expired.

It seems to me, ¥r. Chairman, that the premise of
your gquestion is that the real scope of a 3cod cause
proceeding is the reasons why construction was not
completed, and as Y“s. Cohn said, there isn't any law or
theory, I suggest, to support that reading.

Cook d3id no say that, and indeed, if Cocok had said

that because of the clear statement in the opinion that the
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?here is going to te 2 hearing that will consider
a number of issues. It seens t2 12 that conmon sense under
the totality of these circu-stances jictates that that
hearing considsr whether in lignt of everything that has

happened since 1574, a fcasible evacuatiocn plan can be

davaloped £or Zaillv.

23. 3UCXs May I ask one rore guestion? You mnacde
tha2 statama2nt, thace is iiscovery g2ins on nocw, and plans
macde to look at the feasibility of the evacuation plans and

arincg

89 2n. »hy 1ces putting the situation into this

m

advance that czuse at all? Do you still not have to wait
until the disccvery is done, until the criteria that are to
be set up £or emaczency plans ar2 finalized, and all of the

study done on the 2ailly plant tefcre this can -e answvered?

discovery, wi*h all the plans being made? Ycu stilil have to
have thcse, 2ven to do it under this hearinge.

HRe YOLLEY: I think, Dre EZuck, that there may Dle
some confusion abcut the facts. There is not, to my

knowledsce, any 2.208 proceeding cocncerning Zailly =--

LDERSON REPCRTING COMPANY, INC.
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garcties, s5 tha* thrare is 7o0iny to e a1 hearzring on zhe
construction permit extension precceeding. It is in that

proceeding now addressing other issues in evacuation or

emergency planning in connection with which discovery is

(2l

o add e the guesticn of

]

going on. That heacing is gcing

(2
"

e

why NIPSCO 2id not the plant complatesd.,

i
w
o
®

Tt is in that hearing, sir, that the discovery is

going on on those already adamitted contentions.

O
.
"
ot
-
o
b |
w

H W"hat does that have %o 3

+

«Q
]
r
w
o
w
18]
o
O

stydy and the 1iscovery and that sort 2f thin

g0 2n ¢on evacuation?
#R. VOLLEYe¢ As c¢f right now, that dces not deal

#ith evacuation glanning.

u
.
w
3
0

~

-
.y
w
<
Y
ot
o
@
(3]
"
.l
(2l
n
8]
"
[
'
()
"
W
o9
D
ry

wl

1]

1cYy plans
been set up b5y +he Commissicn? Is that cne ¢f the reasons
Wwhy You cannot 30 3head #ith a hearing on emersency plans at
th2 presant acment?

€. YOLLEMNs The reason, as I understand it, why a
hearing on amergency planning or the f2asitility of

emergency planning fcr Zailly cannot gc 2head is because the

Licensing 2oard said it was oiutsids ¢he scoge 3f the
hearing that is going on which this Zozrid is teing asked %o

reverse, anil bdecause also the Pirector of Faclear Feactor

-
.

egulations has not seen £it t2 act updon == te graat the

"

setition?

-~
* L

r
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DR. 27CXs Has he givan you any staterent why he
has not act2d ugon that?

¥R, YCLLENe To 3y %nowladge, no. VYs. Cchn can
answer that mors directly than I can. £Eut I think he has
sail, it is nct tine yet.,

DR. 2UCXs Tha. is my goint. They son’'t kaow
gntil next soring what the critsria ares going %o be and what
the requirsrents are necessary Zor zn emergency plan. Then

haw can you hold 3 hearing? You can hold a hearing, but how

do you mnaxe a decisiecn?
¥9, VYCOLLENs I think, Dre. Buck, that as of

Novamber 3, whap Commissionn resulations as tc smercency
planninc 30 into effect, everyone, the ZBcards and the
parties, #ill Xnow that mv :he The guestion of w“hether or

10%, as ¢f now, when a hearing sghould be held in our view,

appears that they will e atle tz satisfy them scme seven OF
ei3zat vears from now, when, 2s, and if it ever builds the
plant and seeks an cperating liceanse, that can Ce

addressed. Those ragulations are there. The parties can do
1iscovery ahout what the damograghics are, vhat the physical
features are, +4hers gpeople are located, how loag it

takes ta ==
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M3, VOLLEN: In the discr2tion of the Director of
Nuclear feacztor Rezulatiosn, a chow cauce hearing coulld =e

heli. In our view, thst Xind sf issue where a plant afte:

more than five years has not gotten tnilt, 3and where you

have had the encormous auaber of siznificant 2vents since it

reczived a construction permit, it is exactly what osught to

be considered.
e« SUCXs What you are saying is, you den't
believe that a mattaer such as this should re left to the
discretion 2¢ the Jirector of ®egulation.

¥R VOLLENe I am not really saying anything
negative with respect to the DJirector. T an saying
prsitively with resgect to <hat sught %9 bhe considered in
3¢9% cause proceecding, that is a parallel line. It seens

ne that this %5273 really need a0t reach the guesticn of

grant the 2.206 getition.

0%, ZUCXs If there was no 35cd cause proceeding

i

going on, ycu wculd have tc go to 2.2C%. “E0't that correct?

contention is not admitted in the Zsonstruction pecsanlt

extznsion sroczeiiac, 3ad assuaing further that the 2,206

X

api e 3 £ilad Wi ;
patition tiat nas Jeen I..8C Jy the

ALDERSCN REPORTING COMPANY. INC.
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4pnied, are thera any other rensdies available tc bring this
= t0 liticzate this matter or ¢s have it looked at?

2. VO

..

I am not aware cf any availarle to

-5
.-

[
[

patitioners, tnat is to say, interveners, City of Gary, or
Dr. Schultz, available within the Conaissicn. I think the
Dirsctor of Nuclear 2eactor 2egulation could always on nils
own institute 2 proceeding, but I think cther than
petiticning under 2.206 or this existing good cause
proceeding, I 2m not aware of any.

CHAIEZYAN ROSENTHE3IL: Thank yo2u, “te Vecllen.

#2 will take a ten-mingte recess, and then we will

hear, I assure, first from “r, Eichhora. 1Is that correct?

(“heraupsn, 3 brizf recess was tiken,.)

€l
i
i
L}
)
-
A=
-
e

OSENTHAL

-
N
"

icahorn, before you

commence your acgument, I would ask your indulgence.

s

would raguest Yr. Goldder, to provide 2 brisf statement as

b
n
W
8]
a4
& ]
la}
n
0O
O
9
4]
=
e
D
"
w
ad
-
O
b=
Q
"

to why the presznt status cf the
the 2,206 petitian and <2, assuming that that peticion has
net 3s vyet been acted upon by the Diractor, what is the

staff's present hest estimate as tu now it will progress?

L2
"
O
[ o
-
O
3
e
(9]
o
S )
1]
o
bt |
-
™
3
(o9
Y
i
13
-
v

oliderg, L
vant is the =taztement at this goiat, and .f there is anvy

. 5 . we 19 E * . - +
dis=yesion sbsut it, we will wait _ntil your turn far
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arsutent cCoOmas urv.

I am agthorized t> represent a2n baehalf of the

e
"
w
0
o
O
"
-
“u

Cffice »f Nuclear Feactor S2gulation that a D
decision cn the pending J.20€ retiticn will re issuved Lty th2
end of this calendar year.

CHAIZYAN BOSENTHAL: End of this calendar year.
All rizht. Thank 7cu.

111 risht, ¥Yr. Eichhornes 1Ycou mMay now pcoceed.

I mizht say at the outset that it is alsc a
pleasure to have ysu once again before us,
ORAL ARGUMENT
ON BEHALF OF NI2SCTO
EY WILLIAZ LZICHRORN
YR, ZICHHCEN:z Thank you, ¥r. Chairaan, It is a

pleasures to see you. 2 cer%tainly wish it were under

NIPSC2 agrees

-
[
e |
(a4
r
o
Lo
9]
=
b
ot
Q
[~
ot
r
b=
b
r
0
W
"
it
Y
} e
5]
[
)

ith the ultimate conclusisn cf the Licensing Eoard in this

proc2eding J4ith respect to intervention getition £iled bty

r
-

- —p it - =
ary ret.tlioners anc +Tfe SCaULLZ.
i

the group Xnown as the

A2 {iadicated in our briefs that it is ocur position

that while ve agre2 with that gosition 2¢ the Zcarcd, we 40
have slicghtly 4iffazent reasons £or reaching that sane
canclusian. xhile the Licansinz zoard Jiad develcr a

ALDERSON REPORTING COMPANY, NC.
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discussicn of scecre of such a proceeding, ané found that the
guestion =f amerzeacy planning 2nd svacuaticn d4id not Zfall
vithin that scoce, we thiax the scope ¢f such a prcceeding
is nore appropriately determined £first, of course, from the
notice issu2d %y the Commissicn for ths copportunity of

hearing and for discussion of the guestion cf scope and the

findincs sa2t forth in the Cook decision.

I ne2d not repeat the language that I telieve to
be the Aefinition »f scope of such a proceeding as the Zoard
has previocusly “one so in earl.esr =-- dyring earlierc

argunentse.

CHAIAVAN 2CSENTEAL:s Do you, 2z. Eickhorn, dispute

the suggestion yocur adversaries that it makes precious

little sensa £for this 2vacuaticn issye to abide the event of
the operating license proceedins by which time the plant
presumably wouli b2 auch farther along the road teo
completion with considerably sr=ater anounts of money

invested ina it.

2, ZICHHCRN: I <o indeed.

CHAITYAN RCSZYTHEAL: I wculd be interested in
hearine you on +hat, *ecause zfrankly, znd I sgeak only for
my self, that to me is a very strong point in favor of yeur
advarsarias. ihether it leads to the conclusion that tliis
is the approrriate forum to consider the issue is ajnotler
matter, but I found it very difficult to understand the

ALDERSON REPORTING COMPANY. INC,

400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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arsument ¢f yourself 2nd I think it was alsc the staff's
argument that thiz should atide the evant ©of the crerating
license proceeding. Tris is 3 sits sultalility gquestion.

It seeas to ae if in fact -- I d2a't know whether
this is trus 2r not, dut this is what your adversaries wish
t2 litizate == in fact, thera is reascn t2 believe that this
site is not suitable fcr the locaticn of a nuclear pover
plant that shoul? Se determined now an. not the fact of a 70
or 80 cr 3C or 100 sercent completa? plan .

So, I would e very interest2d in Xnowing right
novw why you think ostherwissz.

¥3, ZICHHCRN: I concur in what you are s=aying,

but let me say that I think the Commission has estakblished 2

(3%

method of regulatisn, hearing,

W

néd reviav that adeguately

protects th=2 pgubliz health 2nd safety

"

in all instances.

]

Now, the gquestion is whether 2r not w2 want to do

an ianjustics to tha guesticn of scope in this particular
hearing in order %0 get to 2 23latter that, if ycu will, for

CoOmMMON ©enss r=2asons vwe think we shoull zet to, we then have

ey

to assume, lumber Zne, that the staff will not do its Job of

continuyally reviewing =-

that? &®e can assuze that the staff will continue to do its
Jo05 properly, *ut ander your thasis, the fruite of the staff

iaguiry will nct come to lisht until the orerating license.

ALDERSUON REPORTING COMPANY, INC.
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Coaxission through its sta

then to

granted

ven direction to the staff to macke certain s+tuddl

'.J.

2stablished the mesthed of ~comm:

8+ SICHHORYN: Not nescessarci

' »
5<
-

R
"
"
- g
D
"
D
'.
n
Y

substantial safety involved, certainly the

e
ey,

gnder 2.202 or 2.208 raquest

have the opportunity to lock into that, make thair

investization, and if necessary conduct a hearing.

CYAIIVYAN ROSENTHAL: You would leave it entirely

the staff?

"9, ETCHHORN:s No. There is another point, if I
these particular guestions of site suitadbility, and

there are changed circuastances -- no one is arzuing
about that =-- I am just saying that changed circumstances
don't necessarily chanse the principles o¢f scope in a
particular groceeding, the Commission has loocked into the
juestions 2f siting, the juesticn of emergancy zlanning, and

taken certain action with respect to those nmatters, and

Soe

prepare cectain repcrts, and to report »ack to the

Commission, and =9 the Commissicn has spoken on thise.

It is not a matter that is being neglectz24d. It is

not something that is necessarily ccing to be left for seven

y21rs 4ovwn ths roai £for heariang in th

)
(]
o
&
lal
ot
s
o
[+
[
W
"

Thers are many ongoing studies. There ar2 criteria

baing daveloped for signing, and ~- but tha Commission has

.

nication and decisicn-maxing

c

i3

instances. That i3, the Commissisn has directed

r
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the staff

to raporet

are neces

we d¢ hav

t> mak2 studies, %o review plans, if you will, and

Back to the Commission.

They havs not dirsctzd that they =-- such issues
sarily crizsht for =2very ongoiny hearing. o, I think

@ 3 scope guestion, and if wve are coing to do an

injvstice to5 it =--

natad ear

statute provided precizsus little guidance 2

scope of
this vas
a nase -y

circunsta

standarid
vas made
decision

provided

statement

casa2, tha

refarring, 2£ cours=e, to 2

CHAIVYAN =0OSENTHAL:s A scope gquestion. We, as I
li2r this morning, ha2 concluied in Cook that the

to <hat the

w

a construcstisn pernit extension prcceeding vas, and
essertially left by the statute tc Le determined on
case basis, taking into account the totality of
ncas.

MYow, where do you £ind any rtigid starndard laid

“

he Congress or the Coamission or anyone else with
the scope 0f one »f these proceedings?

42, EICHHORN: Well, we do not £ind that rigiad
laid down, and obviously and clearly such a search
in the Jcok case, and I think a wvell-reasconed
vas arrivad at, and a definiticon ¢f scecpe vwas

in that d2cisicen.

I would like t= call vour attanticn to a specific
ina that case <hich I think holds true in this

t the funiamental curpose of that hearing,

P sxtension hearinc, is, after

ALDERSON REPORTING COMPANY, INC.
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all, not tc ..termine the safety or environmental aspects of
the reactor in Juestion.

Now, if we say, well, common sense says that ve
ought to look at emergency plans and site suitability in
4etermining good cause, then why not look at every other
issue that is safety related? I think it broadens the scope
of such a h2aring beyond that vhich would -- this Board
specifically found not to be the scope of such a hearing in
the Cook case, and it does an injustice to any precedent
that is establishai as far as scope is concerned in these
proceedings.

CHAIRMAN ROSENTHAL: Your opponents argue that
Cook presented guite a different situation, in that in Cook,
unlike he->», the plant way ~urh farther along the way to
completion, and here, you are dealing with a plant =-- I
realize the 1 percent figure has been bandiad about =-- but
let's agree, a plant in the early stages of consiruction,
and wvhere the issue that is sought to be litigated .s one
that goes to site suitability, now, why aren't your
adversaries correct vhen they say that that is gquite a
different situation than the one %that is present here, and
given the observations in the Cook opinion about taking into
account the totality of circumstances, et cetera, a
different result should obtain?

MR. SICHHCRN: All right. Well, my adversaries

ALDERSON REPORTING COMPANY, INC.
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are saying, Number One, that there is a small amount of
constructisn done, and Number Two, there have been changed
circumstances, and therefore the scope should be broader in
this case than :n Cook, but if you will look =-- well, let nme
start that over ajain.

If you are looking for changed circumstances,
there are going to be more changed circuastances as the
completion 2f the plant nears its end. That is, a plant
that is almost complete in construction is going to have
several design changes that the Bailly plant dces not have,
and so you are 32in3 to have an opportunity for more changed
circumstances closer to the time of completion of a plant,
and certainly that argues towvard a broader scope of hearing
the nearer the plant is to completion than it does in this
instance.

S2condly, I think that if you are going to look
tovard the amount of constructicon to determine the scope of
such a hearing, you are in 2ffa2°t saying, vhy should ve not
relitigate all matters that vere considered during the
construc+ion permit hearing, because in effect there has not
been a lot >f construction going on, and ve ought to start
all over again?

CHAIRMAN ROSENTHAL: Maybe it could be narrowed
down to say that you open it up to further consideration of

issues going to site suitability in circumstances where

ALDERSON REPORTING COMPANY, INC.
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there are alleged and I take it from what you say conceded
changed cirumstances. Couldn't it be narroved at least to
that extent?

MR. EICHHCFN: Well, even if you say that you can
astablish a principle of scope that is -- that talks
specifically about issues, these particular issues, I think
the Commission has spcken to and has determined hov they
vill be handled, at least for the time being, and that it is
not within the jurisdiction of tne Licensing Board at this
point in tiaze to eschew the Commission's clear mandate in
these proceedings, these matters, and broaden its own
jurisdiction to decide it on its own for a particular case.

CHAIRMAN ROSENTHAL: Are you saying that these
issues are not justiciable at this point because the
Commission has left them for later determinaticn?

MR. EICHHORN: No, the Commission is in the
process of naking determinations with respect to site
studies, if you will.

CHAI.YAN ROSENTHAL: That may be right, but I do
not know that trat goes to the Juestion as to whether the
contention is adi issible or not. That may gc to whether the
contention -an be litijata2d in the sanse that there is a
standard against which it can be measured. I don't see how
that goes to the guestion of admissibility as being withir

or without the scope of the proceedinge.

ALDERSON REPORTING COMPANY, INC.
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¥R. EICHHORNs: Well, yes. Are we talking about the
site suitability issue?

CHAIRMAN RQSENTHAL: I am talking about -- Let nme
try to put ay problem in concrate terms? Here ve have a
petitioner -- petitioners contending that this site is not
suitable for the placement of a nuclear power plant. Now,
their contention may be meritorious or it maybe totally
lacking in any substance. The guestion, of course, before
us 4ces not go to the merits of the contention, but simply
goes to whether it is within the scope of the proceedinge.

Hare is the contention. Let's assume for present
purposes that it is meritorious. In point of fact, this 1is
an unsuitable site. Now, one might say that there is no
good cause to extend the completion date and to allow the
plant to go forwvard in circumstances where that plant is
going forwvard on a site which is unsuitable for the
placement 2f a nuclear power plant.

Now, if one viewed it that way, one would )he
compellted to conclude, would one not, that this contention
is a proper ingredient of a good cause determination? So,
tell me where I have =-- I know I have 70one astray. I can
see it frem your smile, and I am sure you are abcut to tell
me wvhere it is.

MR. EICHHORN: I certainly cannot agree with you.

I will accept your assumptions for the sake cf argument, but

ALDERSON REPORTING COMPANY, INC.
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I would like to point out that the site was found tc Dbe
suitable in a hearing. Now we have changed circumstances.
The Commission is looking to the chang2d circumstances, if
you will, and re-evaluation of siting criteria, and has
1irscted how that determination and investigation will be
conducted, and the lines of communication for achieving that
joal, and that is that the staff has been directed to make
reports and to report to the Commission.

There has been nothing in any of the current
siting regulations that indicates that ongoing hearings
should consider these issues at this time, that holders of
construction permits should consider these matters at this
time. The Commission just simply has not made that
determination yet.

CHAIRMAN ROSENTHAL: You are saying the issue is
not Jjusticiable.

MR. EICHHORN: That is correct.

CHAIRMAN ROSENTHAL: If I understand you
co-rectly, you are advocating -- you are saying it doces not
make any difference whether an issue of thi. kind 1is or is
not within the scope of this kind of proceeding. This
particular issue, in or out of the scope of the proceeding,
is not justiciable for the reasons you just stated.

MR. EICHHCRNs That is correct, and I think that

is true with r=2spact to> emergency plans.

A/.DERSON RFPORTING COMPANY, INC.
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CHAIRMAN RUSENTHAL: All right. That is what you
vere saying.

MR. EICHHORN: The Commission has 2stablished
regulations that will be effective in November with respect
to emerjency planning, but they did not indicate that any
additional acticn should be taken at this time vith respect
t> holders of construction permits.

MR. “OCRE: Did they indicate that any additional
action should not be taken?

¥R. EICHHORNs VNo, but they indicated the
necassary a-tion, and certainly their treatment of the
various stages of aprlicability of the regulations wWwas very
thorough, and their silence wvwith respect to current holders
of construction peraits is rather persuasive in ay mind,
that they did not intend 2dditional action to be taken by
holders of construction permits at this time. Ther2 is a
statement of what should be obtained in.an application for
construction permit. There is a statement which should bde
contained in the application for the operating license
perait, and hov those will be reviewed, and alsc how
operating plants will be reviewed against these new
regulations.

CHAIRMAN ROSENTHAL: I am having some trouble in
determining to what extent this argument rests on the fact

that we ar2 talkin3 about evacuation rather than some other

ALDERSON REPORTING COMPANY, INC.
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safaty issuz.

Suprosing, for example, that instead of the
contention being that ther= is an evacuation problem with
this site, the contention was that three months age there
vas an Intensity 9 earthquake at the site which rendered
that site totally unsuitable for a nuclear pover plant.

Make it Intensity 11, just to make tne example extrenme.

We wil assume that has nothing to do with the
reasons assigned £>3r needing the extension. Would ou in
that circumstance argue that this new seismic development
could not b2 the basis of a contention in a construction
permit extension proceeding?

MR. EICHHORN: Yes. Again, I think that type of
thing again does an injustice to the guestion of scope, of
vhat originally I think and this Board at one time thought
under Cook was to be a rather limited hearing. Now, this is
not to say that thare is going to be any jeopardy to the
public health and safety. We still have the Commission
staff, ve have the Inspection and Enforcement Divisions,
that are going to see that plants are safely built, and you
nave the operating license perait, which requires a rewview
2f all safety issu2s before the plant is allowed to operate.

CHAIRMAN ROSENTHAL: You would have no trouble
about a board holding that there was goocd cause to grant a

construction permit extension and allow the plant to go
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forvard in circumstances where there remained undeteremined
the impact of site suitabilitvy, of a Class 11 earthquake =--
Intensity 11 earthguake. Do you think the Board could 3o
ahead and make that determination on the basis that ve ire
going to leave that to the staff and to the operating
license proceeding?

M8, EICHHORNs Yes, I think there is an argument
for that, and the 2xample you use makes it relatively easy,
I mean, for the reason that it is very difficult for me to
conceive any possibilicy that the staff could turn their
back on such a situation and not investiga*e it.

CHAIRMAN ROSENTHAL: I know, but as you well know,
you test out theories with hypotheticals that are extreme.

¥R. EICHHORN: Yes. But as this Board again noted
in Cook, but for the fortuitous circumstances of a hearing
being conducted because of a regquested extension, these
matters would not be the basis of -- for a hearing except
through an action by the staff, and why should a different
result obtain siamply because this hearing is going on?

MR. ¥CORE: To some extent, isn't that alvays the
case whenever there is a hearing? An event takes place that
can be labeled fortuitous, and that argument be made. For
instance, if the operating license proceeding vere going on,
a hearing were going on, and it happened during the pendency

of that hearing, that the Intensity 1l sarthquake took
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place, and there ware no seismic contentions in the hearing,
isn't it, according to your line of reasoning, as I see it,
you would label that fortuitous and say, but why consider
ic?

MR. EICHHORNs No, but certainly not in that
instance, Mr. Noore, because the operating license is indeed
a safety reviev of the plant and its facilitles.

MR. YOOREs But only those contentions that are
put into issue.

MR. EICHHORN: Not under 2.760A., I think the
Commission certainly has the right, cpportunity, and duty,
if y_.u will, to look at issues of safety even when they are
not contestad.

MR. MOORE: We bring them up ourselves.

MR. EICHHORNs So I think your acalogy is not the
same in that instance, as we are talking about here. I
think we have jot to remember that wve are looking at a
limited hearing that may or may not take place during the
course of construction of a facility, and the fact that it
does occur should not be the basis for relitigating » whole
host of issues that wvould othervise nct have been litigated
until tae operating license permit proceedings.

I think that does an injustice to the regulatory
scheme which had been established and developed by the

Commission over a period of years, and creates needless
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vaste of resources on the part 2f all concecrned.
CHAIRMAN ROSENTHAL: You, I take it, have opposed
the 2,206 petitoin that was filed by Illinois?
MR. EICHHORN: That is correct.
CHAIRMAN ROSENTHAL: Did you oppose it simply on

the merits that there was no basis for their concerns about

.the suitability of the site, or did you argue that this was

an i1nappropriate time to consider suitability?

4R, EICHHORNs Well, I guess [ am not prepared to
fully respoad to that, ¥r. Rosenthal.

CHAIRMAN ROSENTHALs: I can get, I assume, your
papers.

¥R. EICHHORNs: I have been advised that ve have
not yet £ila2d that.

CHAIRNAN ROSENTHAL: You have not filed it?

¥R, EICHHORN: No.

CHAIRMAN ROSENTHAL: Did you hav. any opportunity
to 1o that? Refresh me on the rule.

MR. EICEHORN: I think we have the opportunity.

CHAIRMAN ROSENTHAL: The petition was filed last
December, vasn't it?

¥R. EICHHORN: That is correct.

CHAIRNAN ROSENTHAL: No response has been filed up
to this point by your client?

MR. EICHHORN: That is ccrrecte.
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CHAIRMAN R0OSENTHAL: Do you think that it would be
a good response to the director that irrespective of the
merits of the allegations on the part of the State of
Illinois, that, Director, you shcoculd not invoke your show

cause authocrity, but leave it for the operating license

proceeding?
MR. EICHHOPY: Nr. Chairsan, I would hate to make
that commitment here. It has been some time since I have

looked at tie reguest.

CAAIRMAN ROSENTHAL: ,eierically. I am trying
really to get to the foundatior f the argurent that you are
advancing. It seeamas to me to 31:, if I had not misunderstcod
you, that it is quite appropri te to leave all of these
matters, all of these new 4 ve_opments, to either, one, the
staff doing something a'out them on its own initiative, or
two, the OL proc=2edi.g.

It seews to me to follow from that that you are
really suggesting that it should not be open to someone at
this point t> file a request, as did Illinois, for a 2.206.

MR. EICHHORN: No, I am not saying that the
opportunity to file a 2.206 request is not present.

CHAIRMAN ROSENTHEAL: The opportunity is clearly
present. The regulation allows that. But really what you
are saying is that that kind of petition in these

circumstanc2s should be summarily deni=2d by the Director.
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MR, EICHHORNs Well, I do not want tc make that
statement either, ¥r. Rosenthal. I don't think that is ay
position. #We would have to look at the merits of that, and
I would be glad to address it on the merits.

MR. MOOREs 1Is it your position that there are no
circumstancas in a construction permit 2xtension proceeding
under which an issue may be raised other than the reasons
for the extension?

MR. EICHHORN: No. We accept the position stated
in the Cook decision as being the accurate statement of
scope, and I £ind that definition of scope, if you will, to
be the same as Mr. Rosenthal pcinted out earlier, that being
that in the final analysis, then, the juestion here comes
down to wvhether the reasons assigned for the extension give
ris2 to health and safety or environmental issues which
cannot appropriately abide the event of the environiental
reviev facility operating license hearing.

MR . MOOREs Then is it your position if you adopt
that that it is within the sole pover of the Permit E £filing
for the extension to limit in his application the assigned
reasons for the delay, ar’ henc2 the liait -~ limit the
inquiry?

¥R. EICHHORN: No, not necessarily. Certainly if
other reasons for idelay or for the 2xtension are adduced

through evidence at the hearing, and there are safety or
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environmental guestions arrising from those reasons, I think
that they are appropriate.

¥R. MCORE: Can you tell me what your client's
present projections are as to resusmption of construction or
is that more appropriately addressed to staff?

M3 . EICHHORN: Well, to a certain extent it is.

We are in a posture wvhere we are avaiting completion of
staff revievw, and ve have been in that pcsture for some time.

MR. YOORE: You have no projections, optimistic
projections as to when you might like to resume construction?

¥R. EICHHORN: Well, ve are also involved in a
proceeding here for a construction permit amendment. The
company position as stated in its financial prospectuses
with respect to that, and I believe that position is, and
don't held se to “hat, but I believe that positicon is that
upon releas2 of th2 piles, and dependiny on the conditions
that are set forth in that release, and a review of the
status of this proceeding at that time, if it should cone
before termination of this proceeding, the company will make
a decision as to what it will do at that time.

CHAIRMAN ROSENTHAL: You are not legally precluded
from going ahead with construction prior to the resolution
of the exteasion proceeding?

¥R. EICHHORN: Certainly not.

I see my time has expired. The Board did ask for

ALDERSON REFORTING COMPANY. INC.
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a couple =-- very brief statement with respect to standing.

CHAIBMAN ROSENTHALs We did not ask for it. We
indicat=d you vere free to make cne if you wish. You can,
if you w'sh.

MR. EICHHORN: I only wvant to urge that ve are
looking toward a common sense approach, if you will, to use
the vords of my adversaries, with respect to standing. That
is, when a petitioner is seeking to take part in a hearing,
that demonstrates interest that could be harmed by that
hearing before the standing is determined.

CHAIRMAN ROSENTHAL: Thank you.

DR. BUCX: May I ask a question? I ask it now so
that intervenors can ansver the same question in rebuttal.

The Licensing Board in one of its orders brought
up the fact that the Congress in passing the appropriations
bill amended the Atomic Energy Act, particularly Section
108, and tb-  108B incluiad a clause which says, except that
regulations promuljgated under this section shall not apply
to any facility for which an application for a construction
perait vas filed on or before O-tober 1, 1979.

Now, what in your opinica or how in your opinion
dcoes the supply to the Commission's regulations, rules and
regulations which they put out on August 19, 1980, and to
this case in particular?

MR . EICHHORNs I am vaguely familiar with what you
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are referriang to, Dr. Buck. I don't know the details of
that legislation.

DR. EUCKXs This is an amendment to Section 108.
Let me reai th2 whole paragraph for you. It says the
regulations promulgated pursuant to this section =-- No, this
is particularly concerned vith the demographic requirements
and so on -- shall provide that no constructoin peramit =may
be issued for a utilization facility t> which this section
applies aftar the iate of such promulgation unless the
facility complies vith the requirenzents set forth in such
regulations, and then .t goes on to say, except that
regulations promulgated under this section shall not apply
to any facility for which an application for a construction
persit vas filed on or before October 1, 1979,

MR. EICHHORNe¢ I understand, and I expect that,
yes, in general, that clearly it wvould not apply.

DR. BUCK: Do you consider that this in a sense
grandfathers this, and vhat does it jrandfather it £for?

MR. EICHHORN: With respect to site suitability --
vith respect to that particualr thing, perhaps that 1is
correct. It does not prevent the Commission as they are
doing from looking into site suitability and seeking
cacommendations from staff with respect to changes in
operating plants that may make them safer, locking at sites

of other plants, and making recommendations with respect to
A

ALDERSON REPORTING COMPANY. INC.
400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 1202) 554-2345



L3} -

w

10
n
12
13

1

»

15

16

17

1

19

2

—

2

&

65
operating procedures or proposed operating procedures.

DR. 3UCX: It does not hold up construction, in
other words. Is that what you are saying?

MR, EICHHORNs No, I do not think so.

DR. BUCK:s Thank you.

CHAIRMAN ROSENTHAL: Thanrk you, Mr. Eickhorn.

¥c. Goldberg?

ORAL ARGUMENT
ON BEHALF OF THE NUCLEAR REGULATORY CONMISSIOR
BY STEPHEN GGLDBERG

¥R. GOLDBERG: Good a>rning, Mr. Chairman.

The staff submits that the disposition of the
present appeals turns 2n the ansver to a single question,
nasely, vhat is the nature of 31 construction permit
extension proceeding? In order to arrive at an ansver to
that gquestion, the staff believes that it is informative to
loock £irst at what it is not. It is clearly nct a new
construction permit proceeding, nor is it the 2quivalent of
an 2ventual operating license proceeding.

Rather, under the Commission's regulations which
appear at Section 50.55B, it is solely a determination of
vhether there are valid reasons for nct completing a
particular facility on a timely basis. As has already been
noted, the single issue raised in appellant's petitiors,

namaly, emergency planning and evacuation, is unrelated to
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any of the r2asons assigned by the applicant for
non-completion of this facility.

CHAIRMAN RGSENTEAL: That is true, but it may le
related to whether it is good cause to permit the utility to
3o ahead and finish the plant.

YR. GOLDBERG:s I would submit, ¥r. Chairman, that
that is not the pappropriate focus for a construction perait
extension proceeding. Section 50.535B of the regulations
provides that a construction permit extensio. can be granted
upon a shoving of good cause. It then goes on to identify
certain factors- vhich could provide the basis for the grant
of such an axtansion.

All of these factors provide reasans for not
coepleting the facility. They do not introduce reasons why
the facility should be completed. If ve were to adopt the
position of the appellants, namely, that a construction
permit extension proceeding should in zffect be a proceeding
to reconsider the grant of a construction permit at the
outset, we wvould be doing violence to the Commission's
tvo-stage licensing process, which has been endorsed by this
Commission and the Courts on numerous occasions included in
the cited authority in the staff's appeal bdrief by
introducing a third substantive safety proceeding into the
process. which is not contemplated by the ra2gulations, nor

is it borne out by the Commission pr.ctice over time in
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vhich there have been dozens of construction permit
extension proceedings.

CHAIR“AN ROSENTHALs Do you accept, ¥r. Goldberg,
the Licensing Board's formulation of the Cook standard as
being that health and safety issues may be litigated in an
extansion proceeding even though they 40 not directly relate
to the delay in construction and do net arise from the
reasons assigned for the extension if the Board wvece to
detaraine preliminarily that they aust be heard in order to
protect the interests of the intervenors of the public.

I ask that question bacause ¥s. Cohn relies very
heavily on that Licensing Bcard characterization of Cook,
and ¥r. Eichhorn, >n the other hand, in his brief attacked
this standard as being a misapplication or misinterpretation
of Cook, and the staff, if my memory serves me correctly,
did not attack the Licensing Board standari, and therefore
possibly by implication accepted it.

The Licensiny Board again clearly indicates in its
view, in order to be within the scope, the issue need not
arise from tha2 reasons assigned for the extension.

MR. GOLDBERG: ¥r. Chairman, the staff does not
accept that foraulation of the score of an extension
proceeding, and sade its views tv.ce known to the Licenmsing
Board in exceptions to their first provision ' and later

final special preh2aring conference orier which designated
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the parties to be admitted in this proceeding.

It heliaves first that that is an inappropriate
nxpansion of the scope designated by this Appeal Board in
Cock, so that the safety issue no longer must bear some
nexus 2 th2 grounis for the extension. And as I wvould
further note, the staff, of course, did not urge the Appeal
Board in Coosk to adopt the standard that it ultimately did
devise, ard ve would submit that this aight be an occasion
to reconsider in light of experienhe with construction
permit extensions vhat the propar scope of a construction
permit exteasion should be.

CHAIRMAN ROSENTHAL: You are asking for
reconsideration of Cook and the adoption of the position the
staff advanced in Cook? Did ve there reject it?

MR. GOLDBERG: We don't believe it is necessary to
re2ach that juestion here, because ve do not have an issue
that is related to a reason assigned for the extension, so
even the Cook standard for the scope for admission of safety
issues comes into play, but wve would submit that if in the
consideration of the present appeals, this Appeal Board is
to be persuaded that an extensicon proceeding should be
something moie than an inquiry intc whether or not there are
valid grounds for not completing the facility, that it take
this occasion to articulate such a standard.

We would contrast the provisions of S0.55B which
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simply require 9224 cause for non-completion with the
requirements of S50.35 relative to the 3rant of a
construction permit and 50.57 relative to the grant of an
operating license where the Commission did prescribe
substantive safety findings that must be met in order for
the grant of those respective licenses.

There is not a similar specification of
substantive safety issues for the grant of a construction
perait extension.

CHAIRMAN ROSENTHAL: All I cza say is this, that
if the staff was 1issatisfied with the Cook articulation, it
seeas to me that it should have sought to have us overrule
legislatively. You have a rula2making division in the office
of the Executive Legal Director which as far as I can see
has no hesitancy when it 1isagrees or the head of that
office disagrees with Appeal Board decisions to ccme up with
a charitable or uncharitable amendment, as the case may be.

S22, speaking again just for myself, the suggastion
made this morning that we might wish to reconsider Coock and
confine the inquiry to how jood, bad, or indifferent the
reasons assigned for the extension aight be, falls on quite
deaf ears.

MR. GOLDBERG: I will not press that matter
further. I do not believe, given the nature of the issues

soucht to be introduced, that #e have tc reach a
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re-exposition of the scope thecry.

Turning now to 'h“e specific issuve raised in the
app2llant’'s petitions, namely, the subject of emergency
planning, I would ncte that that is, as has lteen pointed
out, the subject of a pending request for action under
Section 2.206, and if the Director of Nuclear Reactor
Regulations finds there is meri to that petition, he will
initiate appropriate proc=2dures.

CHAIRMAN ROSENTHAL: Your adversaries indicate
that that is all well and good, but it is a half locaf,
because the Director in his wvisdoa, if he chooses not to
institute the 2.206 =-- grant the reguest, they have no
appellant remedy.

MR. GOLDBERG:s It is only half a loaf if you
accept the propositica, which I would submit cerctainly if
the petition is not granted, there is the risk that there
vill not be present evidentiary hearings to explore this
question.

However, the terms of Section 2.206 assure
Comm ission consideration of any ultimate Director's
detarmination, and the Commission is free to fashion scme
sort of proceeding 'f it believes it is wvarranted, but this
avenue for sbtaining consideration of issues during the
course of construction of a facility has been endcrsed by

the Commission very recentiye.
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CHAIRMAN ROSENTHAL: 1Is it the contemplation of
the Commission that the Director is going to take a year to
act on 1 2.206 petition? As I understand it, Illinois filed
this petition last lCeceaber, did it not?

¥R. GOLDBERGs Correct.

CHAIR¥AN ROSENTHALs: You told us earlier this
morning that the Director will act on it according to the
latest information by the end of the year. That translates
itsa2lf into a full calendar year. Is that standard for the
Director, or is there some special consideration here that
varranted -- on the face of things seems to have been an
unduly long period of time under consiieration?

MR. GOLDBERG: The applicable regulation dces a0t
specify an 2xpress time period within which the disposition
of Section 2.206 requests must be arrived at, and in fact,
without apologizing for the length of time it has taken the
Dirsactor to formulate a position here, there have Lleen
instances when requests have r=mained sutstanding for longer
than this period of time, but I think importantly,
obviously, this is an important issue. It is an issue which
the staff has attempted to enlist the support of the Federal
Energy Management Agency in giving consideration to this
issue.

The relationship between the NRC and FEMA is one

of recent origin, and the relationship can be expected tc »
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mor2 cooperative and iaprove over time. Also, ther is some
recognition that this is a plant that is in the early stages
of construction. It does not pose any risk to the health
and safety of the public, and ve do not look at it as an
unreasonable length of time to take to determine the merits
of that particular action.

If there are any further proceedings or
requirements that are necessary as a result of that, there
is ample time to implement those without affecting the
public health and safety.

I would 2lsc submit that this extension proceeding
should not be lookad at in isclation from the entire Bailly
process. As noted in our appeal brief, Bailly has been
marked >y a particularly litigious history, both during the
course of construction permit hearings and including at
least two unsuccassful attampts to initiate
post-construction permit hearings on a variety of issues.

While I have the utmost respect for opposing
counsel in this argument, I would submit that what wve have
is 2n additional effort by many of the same litigants to
litigat2 many of the same issues in yet another forum, and I
feel that due process and reasonable administrative practice
would commeni thit there has to be an 2nd at some point to
the litigation of whether or not Bailly should receive a

construction peramit.
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CHAIRMAN ROSENTHAL: Do you deny that there have
been changed circumstances which might apply to the guestion
of the suitability of the site?

MR. GOLD2ERGs The only circumstances I am avare
of is the possible implementation of new siting criteria
which as Dr. Buck has indicated with ragard to the NRC
appropriation authority and indeed the Commission's advanced
notice of proposed rulemaking may or may not be applied to a
facility such as Bailly for which a construction permit was
subaitted ia Octobar -- before October, 1975 =-- 1979.

CHAIRMAN ROSENTHAL: Yocur opponents point to the
Three ¥ile accident and different, if I may put it this vay,
focus upon a2vacuation that resulted therefroz, whether they
are right or wrong about that. They have not had a chance
to litigate it up to this point, have they? And tc talk
about this -- tha Bailly case having been in a number of
different forums and subject to a wide variety of papers
hither and yon which I think we are all familiar with, but
this particular question which they seek to litigate in this
proceeding, they have not had prior opportunity to do so,
have they?

MR, GOLDPERGs Of course, the entire matter of
nuclear lic2nsing and regulation, as the courts and tnis
Commission have acknowvledged, a dynamic process. There are

alvways 30in3 to be developing criteria during the course of
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plant construction. There is alwvays going to be new
information. The staff is committed to factor in all ¢° ‘he
considerations whizh have been advanced here this morning,
and in the various petition papers filed before this --
before the Atomic Safety and Licensing Board in arriving at
a reasonable deteraination in connection with Secticn 2.206
petition, vhether or not these would suggest that a
proceeding should be instituted to suspend construction of
the Bailly facility.

That provides a present real avenue to obtain
consideration of those issues, and it ultimately will Dde
revievwed by the Commission should it differ with the
Director's decision on that sccre.

CHAIRMAN POSENTHALs If that remedy wWwere not
available, would you still rest on the two-step licensing
process?

¥R. GOLDBERG: I do not think, given the Court
decisions, many of which have arisen in connection with
aspects of the Bailly project, including the pile foundation
matter, whic " think can be analogized tc emergency
planning considerations. Certainly, the guestion of the
aleguacy of a pile foundation is one that is central to the
issue of whether or not a plan can be safely built and
operated at the Bailly facility, and y=t the Commission took

the position that the risk that the pile fcundation will not
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prove satisfactory at the operating license stage is lorne
by the applicant.

I see no basis for ageparting from that sanme
rationale in this instance, particularly given the lcnguage
of 50.55B, which does not seem to require that we embark on
a fresh assassment of whether or not a previously licensed
facility shovid be built.

CHAIRNMAN ROSENTHAL: In the final analysis, your
position, then, I take it, is this, that if there wvere not a
vehicle for exploring into site suitability at this point,
and it had to wait until the opa2rating license proceeding
commenced, and it were then determined that the site were
not suitabl2, andi the plant was then 9C percent complete and
had to be scrubbed, so be it.

Is that really what it comes down to?

MR. GOLDBERG: Yes. Of course, that assumes the
unavailability of the 2.206 avenue.

CHAIRMAN ROSENTHAL: That is why I asked you if
that wvere unavailable, you would still be pressing the
two-step licensing process concept, and you ansver was yes.

MR . GOLDBERG: Yes, I would, because the staff has
been given the responsibility which it takes very seriously
as evidence in the Bailly project by its cocwn imposition of a
stay of construction while it 2xamines the ideguacy of the

pile installation proposal. It takes very seriously its

ALDERSON REPORTING COMPANY, INC.
400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 (202} 554-2345



10
n
12
13
14
15
16
17
18

19

21

24

77
Commission implementation of the instruction in the 1980
Authorization Act, is in its publication of advance notice
of proposed rulemaking on reactor siting, and not in the
Commission's implementation of new emergency planning
requirements, but as to the applicadility of the new
requirement on emergency planning, I would note that they
impose requirements upon a construction permit, and
operating license applicant, but do ncot impose requirements
upon plants under construction.

In other words, there is no present requirement
that a plant uader construction must be presently upgraded
to satisfy operating license level requirements in the area
of emergency planning, which could be the net effect of
litigating the present adequacy of the emergency planning in
this proceeding.

CHAIRMAN ROSENTHAL: Supposing that we were to
agr2e with your adversaries that the contentions under
consideration are within the scope of this proceeding, and
vere to instruct the Licensing Board to admit the
petitioners as intervenors and also to accept the
contentions for litigation, what do ycu perceive would e
the standari against which those contentions would be
measured?

MR. GOLDBERGs Frankly, I think there would be

considerabls doubt. It seems to me we have criteria that
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are applicadble for a construction permit applicant, and ve
have certain criteria that are applicable for an operating
license applicant, and it really is uncertain what criteria
ve would apply in terms of judging the present sufficiency
of the Railly emergency planse.

CHAIRMAN ROSENTHAL: It coull be. Just to give a
concrete example of this, you heard ¥r. Vollen deliver Dr.
Schult.'s prepared statement. Dr. Schultz focused on the
problems that would be attendant upon 2vacuating the Indiana
State Prison. Now, is it clear as you understand it under
the existing regulations that might apply to Bailly that tle
evacuation sr the 2vacuability of the prison population
would have to be considered?

MR. GOLDRBRERGe¢ My understanding, Mr. Chairman, is
that Indiana State Prison lies approximately 12 or so miles
from the Bailly facility.

CAAIRMAN ROSENTHAL: That is my understandina.

MR. GOLDBERG: The newvw rules require at the
construction permit stage preliminary consideration and at
the operating license stage final consideration for plans
that will ensure that protective measures can be im_lemented
in the event of an emergency to protect a population within
a ten-mile cadius.

Those rules also indicate that the precise area of

the emerjency prot2ction zone is not fixed in any given
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instance, so it could be that certain demographic
consideratisns or other particular considerations that are
peculiar to a site could be taken into account, and the
staff has invited Dr. Schultz and has used this forua again
today to invite hia to participate with us in the course of
our deliberation over the merits of the 2.206 petition in
trying to see whether or not th2re is any reason that ve
hav2 to believe “hat effective emergency plans cannot be
implemented for the Bailly facility.

DR. BUCX:s Mr. Goldderg, going back to my gquestion
that I asked Ms. Cohn, effective emergency plans do not
necessarily requir2 2vacuation of any particular person
within any particular range. They require protection. Is
that not correct?

MR. GOLDBERG: That is correct, .c. Buck.

DR. BUCK: Thank you.

MR. GOLDBERGs Evacuation is an :(xtreme form of
protective action that could be requir=ad in the event of a
nuclear accident.

DR. BUCX: The thing that bothered .e about the
hearing and the PL 96-295 is that the Federal R.zister
notice of the rules and regulations issued on August 19
specifically states that they are in conformance with PL
295. I do not see how they can be in conformance with PL

295 and really insist that this plant meet some unknown
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emergency plans at this particular moment.

Am I correct in that iaterpretation?

¥R. GOLDBERG: Not being the architect of those
regulations, I =--

DR. BUCX: I am not a lawyer. I only know what I
read here.

MR. GOLDBERG: I am, unfortunately, but have no
more insight into the intention of the Commission in
structuring the nev rule along thoses lines than you aight
have.

CHAIRMAN ROSENTHAL: Did you indicate might or
aight not be that the Illinois =-- Indiana prison would have
to be taken into account? I thought you said, well, it is
basically a ten-mile provision, but that on a case to case
basis it might be nore than ten miles.

M?. GOLDBERG: It is certainly conceivable,
although I am by no means indicating that it will, that
consideration will be given to vhat measure of protective
action is necessary in the 2vent of an emergeny.

CHAIRMAN ROSENTHAL: B2y regulation or =--

MR. GOLDBERG: In context of the staff's
consideration of the adegquacy of emergency planning at the
Bailly facility.

CHAIRMAN ROSENTHAL: Do rou envisage that in a =--

let's move this on to the operating license proceeding.
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Assume it was coming up today rather than this construction
permit extension proceeding. As you see it, could there be
litigated in that operating license proceeding whether
adequate protective measures have been taken for the prison
populaticen?

MR. GOLDBERG: Yes, I could conceive an issue that
vould allege that the emergency planning should encompass
this particular fazility. I am not committing the staff
here today »s to wvhat its position would be, or in fact it
would regjuire an ea2rgency plan that might include actions
up to and including the evacuation of that particular
facility.

MR. MOOREs: What is the staff's present best
es imate as to when construction could resume at Bailly if
the applicant vant2d it to go forward?

MR. GOLDBERG: We indicated to the Licensing
Board, Mr. Moore, that we will issue all evaluat.on of the
pile foundation proposal on or about October 15 of 198C,
this month. Assuming that that report is favorable, there
is no longer any bar to proceeding with construction.

Precisely what period of time might be regquired to
remobilize the construction force, I cannot answer, but
there would be nothing from proceeding with plant
construction.

The point has also been made by the appellants and
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a party in support of their appeal that the dispoesition of
the present appeal will have a limited impact on the scope
of the present extension proceeding. In fact, the staff
vould submit that that is not the case at present. The
Ilcensing Board has not found that there is any necessity to
dait for present litigation any safety issue.

I would suggest that if the Appeal Board wvere to
reach the conclusion that emergency planning was the kind of
issue that reguires present adjudication in this extension
proceeding, that the scope cf the existing proceeding would
be substantially expanded with the considerable additional
expenditure of resources on behalf of all parties.

It would, moreover, perhaps 2ven have nore
profound implications for the practice of treating
construction perait extensions which, as I alluded to
earlier, there have been dozens in the past and several
pending. In fact, in one case, nine separate extensions
vere granted, and that is in the Diablo Canyon facility
which, as this App2al Board may be aware also was and is a
highly contested project, with issues including seismicity
being among the matters that are in controversy.

S22, we would just like to take the view that this
appeal should not be seen as merely affecting the interest
of the Gary and Dr. Schultz petitioners alone.

I have nothing further.
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MR. MCCORE: You earlier indicated you wvere
authorized to state that it was the Director ‘s present
intantion to> determir. whether the 2.206 petition would be
granted or ienied by the end of this year. In the
Director's letter of uuly 31, 1980, to the Assistant
Attorney genaral of the State of Illinois which is :ppended
to the brief of the appellants, it was the Director's
intantion t> undertake certain risk studies in deteraining
-= to help him determine the status of the Bailly petition,
and that those would not be completed until the spring of
1981.

Do you know whether those risk studies will be
completed bafore the Diretor's decision, or wvhether in
reaching his decision those will be dispensed with?

MR. GCLDBERG: Mr. YHoore, nmy ansver to Chairman
Rosenthal earlier is on -- would resplace the representations
made in the July letter to M¥r. Hansel. The decision has not
been reached whethar or not to require those additional
studies.

CHAIRMAN ROSENTHAL: Thank you, Mr. Goldberg.

¥s. Cohn, you have ten minutes.

MS. COHN: Going back to the Chairman's
observation that the statute provides precious little
guidance as to what good cause means, I would like to try

-

and explain one more time why I believe that whatever we
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think good zause means, the availability of another
proceeding, nar-ly, a 2.206 proceeding, should have nothing
to do with it, and that is basically becauce whenever wve
have a safety or environmental issue raised with respect to
an exteasion proce2ding, the arjument can de raised in every
case that there is alwvays this alternative forum in wvhich
the safety issue can be raised.

Therefore, if we deny our contentiopr con the
availability of a 2.206 proceeding in this case, one would
assume that the same would hold true for every other
proceeding, and I believe that in Cook this Board already
determined that that should not be the ultimate result, and
instead, that the juestion of what good cause means is one
that should be datarmined on the basis of the facts and
purticularly vhether common sense tells us that the issue
being raised is one that cannot avait review at the
operating license stage.

In this respect, ve think that this case is not
too far afi2ld £com the Chairman's hypothetical about Class
1l earthquake, and that is because we have here very recent
recognition about the possibility of Class 9 accidents
coupled with the iientification of Bailly as being perhaps
the worst site in the whole country £from a population and
therefore emergency planning perspective.

Therafore, we would suggest that what the Bcard
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proceeding is and what the scope of a 3ocod cause finding
requires.

One last point with respect to the 2.206

proceeding, aside from the fact that we have no assurance as

to how the Director of Nuclear Reactor Regulation will
exercise his discretion as to whether to institute one or

not, we would also like to point out that in this

pcoceeding, NIPSCO has the burden of demonstrating that good

cause for an extension exists, whereas in a 2.206
proceeding, the staff or the Gary petitio rs, if
participating in that proceeaing, would in f£act have the
burden of demomnstrating that circumstances warrant
suspension or relejgation of a construction perait.

I believe that on the burden of procf, the
substantive standard may be somewhat different.

With respect to Dr. Buck's gquestion =--

CHAIRMAA ROSENTHAL: I am not so sure ycu are so
right on your view of where the burden of proocf lies in a
show cause proceeding. Are you familiar with our M¥idland
decisicn?

MS. CCHN: I have to confess I am not.

CHAIRMAN ROSENTHALs To the consternation of the
applicants and genarally and I think the staff as well, wve

held that con certain matters the burden in a show cause
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proceeding rested with the licensee.

¥S. COHN: That is reassuring. Thank you for
pointing that out.

CHAIR¥AN ROSENTHAL: I don't think that as yet has
been overturned by the Commission, although an effort vas
made to get the Commission to do so.

MS. COHNs With respect to Dr. Buck's gquestion, in
which he raised th2 effect on our position of the
appropriate -- the HRC appropriations bill, we agreed that
new regulations that will be promulgated some time in the
future have not been promulgated thus far. Those are not
vhat should determine the outcome here.

What w2 are srying is that we have to apply
whateve riteria, standards, or policies are in effect
today, and that under these criteria, for example, if Bailly
ver2 to be the subject of a new construction permit hearing
on the guestion of site suitability, it is our position that
this site wouldi not be approved, and applying those
standards, we beliave that the licensing Board can
appropriately make a determination aldout, as a threshold
matter, as to whether avacuation is feasible.

DR. 3UCX: Even though it was essentially
gran 'fatherad by the Act?

MS. CCHNs It wvas grandfathered with respect to

vhatever new specific criteria are adopted some time in the
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future. Ve don't even know what those criteria will be, but
ve 40 know that the Commission has indicated that the fact
that new siting criteria will not apply to existina
construction peraits, does not mean there is not a public
health and safety issues raised by the fact that there are
existing plants located in areas of high population density,
and that something has to be done about them.

Finally, wvith respect to Mr. Goldbterg's last point
about what the scope 9f the hearing which the liconsing
board will be conducting is, hs indicated that the Board has
not admitted any other safety issues, and therefore the
aimission of the Gary contention would significantly expand
the scope of the hearing already going on.

I would just like to point out that that depends
oan what you call a safzty issue. There have in fact already
been contentions admitted, for example, which relate to the
juestions of wheth2r the re2asons for not getting Bailly
built indicate that NIPSCO dces not have the proper
competence for completing the plant in a safe manner.

The issues of the pilings proposal wvhich raises
som2 safety matters is also still under consideration, and
there are environmental contentions that have already been
admitted.

DR. BUCX: Was there a1 contention on competence?

MS. COHEN: I am not exactly sure of the wording.
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I believe Mr. Vollan can mavbe specify if what I have said
is not clear.

DR. BYCK: Maybe I just don't remember it. It
does not mean there is not one there.

MS. COHN: But I believe that to be the case.

Unless there are further juestions, I am through.

CHAIR¥AN ROSENTHAL: Thank you very auch, ¥s. Cohn.

As I indicated before, it is nice in a csense to
have the Bailly case and some of its participants back with
us.

On behalf of the entire Board, I would like to
thank couns2l for their informative and helpful arguments.

On that note, the appeals of the City of Gary, et
al., and George Schultz, will stand submitted.

(dhereuposn, at 12:25 p.m., the hearing vas

conclud=d as da2scribad above.)
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