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ASLBP No. 10-898-02-MLA-BD01 

December 13, 2019 

MEMORANDUM AND ORDER 
(Providing Parties’ Proposed Questions for the Official Record) 

The documents attached to this Memorandum and Order are the proposed witness 

questions submitted to this Licensing Board by the NRC Staff and licensee Powertech (USA) 

Inc. prior to the evidentiary hearing in this proceeding held on August 28 and 29, 2019, at the 

Hotel Alex Johnson in Rapid City, South Dakota.1  The Board issued its final initial decision in 

this proceeding on December 12, 2019, see LBP-19-10, 90 NRC __ (2019).  In accord with 10 

C.F.R. § 2.1207(a)(3)(iii) the attached questions are transmitted to the Office of the Secretary

and are to be included in the official record of this proceeding. 

It is so ORDERED. 

FOR THE ATOMIC SAFETY 
  AND LICENSING BOARD 

William J. Froehlich, Chairman 
ADMINISTRATIVE JUDGE 

Rockville, Maryland 
December 13, 2019 

1 The Oglala Sioux Tribe and Consolidated Intervenors did not submit any proposed questions 
prior to the evidentiary hearing.  No parties submitted proposed questions during the hearing. 
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NRC Staff Proposed Questions 
  



 
 

August 2, 2019 
UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 
 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
In the Matter of     ) 
      ) 
POWERTECH (USA) INC.,    )   Docket No. 40-9075-MLA 
      ) 
(Dewey-Burdock In Situ Uranium Recovery)  
Facility)      ) 
 

NRC STAFF’S PROPOSED QUESTIONS 

 Pursuant to 10 C.F.R. § 2.1207(a)(3) and the Board's scheduling order in this 

proceeding,21 the NRC Staff submits, in camera, its proposed questions for the Board’s 

consideration. The NRC Staff’s proposed questions are directed to the response testimony of 

the witnesses appearing on behalf of the Oglala Sioux Tribe (Tribe).3 The answers to these 

questions will help the Board build a sound record and will further demonstrate that the final 

Supplemental Environmental Impact Statement (FSEIS), together with the information on the 

record of this proceeding, satisfies the National Environmental Policy Act (NEPA).4 

  

                                                
2 Order (Granting NRC Staff Motion and Scheduling Evidentiary Hearing) (Apr. 29, 2019) 
(ADAMS Accession No. ML19119A322).   
3 As discussed during the August 1, 2019 teleconference call with the Board and parties, the 
Consolidated Intervenors do not intend to call witnesses. As such, the NRC Staff does not 
propose any questions for the Consolidated Intervenors.   
4 The NRC Staff’s proposed questions relate solely to the issues that the Board stated were 
material to the resolution of Contention 1A. 



 
 

PROPOSED QUESTIONS 
 

I. THE REASONABLENESS OF THE STAFF’S PROPOSED DRAFT METHODOLOGY  
 

A. Issue/Objective: In criticizing the Staff’s proposed draft methodology, the Tribe claims 
that the Staff and its contractor have insufficient “background in Lakota culture” (RSOP 
at 2). The objective of the following questions is to establish that the Staff’s proposed 
draft methodology is reasonable because it provided ample opportunities to obtain and 
integrate the Tribe’s perspective and input.  

 
 Proposed Questions for Mr. White:  
 

1. You state that the Staff’s proposed draft methodology is a “narrow archeology 
approach” (White declaration ¶ 13). Isn’t it correct that the draft methodology 
specifically provides opportunities for tribal input and perspectives, both for the 
identification of TCPs and then for assessing their significance?  

 
2. The Tribe’s position is that NRC contractors must have “background in Lakota culture 

necessary to correctly identify and locate cultural features of great importance” 
(RSOP at 2). But as long as a survey methodology is designed with features that 
directly incorporate input and expertise from the participating tribes, isn’t it 
unnecessary for an agency to be expert in the specific culture of each individual tribe?  

 
B. Issue/Objective: The Tribe claims that even if the NRC Staff did not implement a new 

site survey, it should have conducted oral interviews based on existing information from 
previous site surveys. The objective of the following questions is to establish that 
conducting oral interviews without a site survey is contrary to the Tribe’s longstanding 
position regarding what is needed to resolve the asserted NEPA deficiency.  

 
 Proposed Questions for Mr. White:  
 

1. The Tribe stated in this proceeding that the “only level of effort sufficient for identifying 
historic properties would be an on-the-ground 100-percent survey of the entire 
licensed boundary by tribal personnel from participating tribes” (Tr. at 814-815). The 
Staff and parties subsequently focused on negotiating an approach to resolve the 
contention that was built fundamentally on a site survey. The Tribe now asserts that 
the Staff should have pursued oral interviews regardless of whether a site survey was 
implemented. For example, in your declaration, you state that “Conducting oral 
interviews would be an important source of information to characterize and protect the 
already-identified cultural resources, with or without the additional pedestrian survey” 
(White declaration ¶ 74). Is it now your position that oral interviews alone, without an 
additional site survey, could reasonably obtain the cultural resources information the 
Tribe contends is missing from the FSEIS?  

 
• If so, why has the Tribe insisted throughout this proceeding on the fundamental 
importance of an additional site survey (underscored by the Tribe’s invocation of 
the Makoche Wowapi survey approach and the Tribe’s June 2018 proposal)?  
• And if not, why would it have been reasonable for the Staff to pursue oral 
interviews separately when doing so would not ultimately resolve the deficiency 
that the Tribe itself has asserted?  



 
 

2. You also stated in your declaration that the existing archeological surveys are not 
sufficient to identify, characterize, and protect cultural resources of any Lakota Tribe 
(White declaration ¶ 4). If you contend that the previously conducted surveys were not 
sufficient to satisfy NEPA, wouldn’t oral interviews regarding the results of those 
surveys also be insufficient to obtain the cultural resources information the Tribe 
believes is missing from the FSEIS?  

 
II. THE REASONABLENESS OF THE STAFF’S DETERMINATION THAT THE 

INFORMATION IT SEEKS IS INCOMPLETE OR UNAVAILABLE  
 

A. Issue/Objective: The Tribe disputes that the compensation and timelines of the March 
2018 Approach are acceptable. The objective of the following questions is to 
demonstrate that the Tribe has repudiated the March 2018 Approach and the Board’s 
direction in LBP-18-5.  

 
 Proposed Questions for Mr. White:  
 

1. Regarding compensation to the Tribe for its participation in a site survey, the Tribe’s 
counsel previously stated that “The Tribe would anticipate that an amount on the 
order of what was proposed previously would be appropriate” (Ex. NRC-194 at 
unnumbered page 5). That statement was referring to the compensation previously 
proposed by Powertech which, after the parties agreed was reasonable, was 
integrated into the March 2018 Approach. Is it your position that the Tribe’s June 15, 
2018 proposal, with costs of over $2 million, was “on the order of what was proposed 
previously”?  

 
2. The Tribe’s statement of position further asserts that the honorarium defined in the 

March 2018 Approach would be “untenable” compensation for the Tribe’s effort (RSOP 
at 12). Doesn’t that confirm the Staff’s understanding that the Tribe was unwilling to 
participate in the survey with compensation as proposed in the March 2018 Approach 
and the Staff’s proposed draft methodology?  

 
3. In your Statement of Position as well as in discussions with the parties before the 

Board well after the Staff sought to implement the March 2018 Approach, the Tribe 
stated that the “timeline must remain flexible” (RSOP at 14), described the March 2018 
Approach timeline as only “preliminary” (RSOP at 15), and asserted that the parties 
should not “fit the methodology in the predetermined…somewhat arbitrary timelines” 
(Tr. at 1531-32). Doesn’t that confirm the Staff’s understanding that the Tribe declined 
to work within the parameters of the two two-week periods for a survey as specified by 
the Board?  

 
4. Is it your position that it was unreasonable for the NRC Staff to have followed the 

Board’s direction in LBP-18-5 and kept its negotiations regarding the site survey 
methodology focused within the specific time and cost parameters of the March 2018 
Approach?  

 
5. In sum, your testimony expresses the Tribe’s dissatisfaction with the basic cost and 

time parameters of the March 2018 Approach, which was negotiated over the course 
of several years and which the Tribe previously agreed was reasonable, as the Board 
described in LBP-18-5. Doesn’t the Tribe’s repudiation of those agreed-upon terms 



 
 

confirm the Staff’s conclusion that further negotiations with the Tribe were unlikely to 
result in timely implementation of a site survey methodology?  

 
 
 

 
        Respectfully submitted,  
        /Signed (electronically) by/  
        Lorraine J. Baer  
        Robert Carpenter  
        Counsel for the NRC Staff  
Dated at Rockville, Maryland  
This 2nd day of August 2019 
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Powertech (USA) Inc. Proposed Questions 
  



 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
      ) 

In the Matter of:    ) 
      )   Docket No.: 40-9075-MLA 

POWERTECH (USA) INC.  ) 
      )   Date: August 2, 2019 
(Dewey-Burdock In Situ Uranium  ) 
Recovery Facility)    ) 

 
POWERTECH (USA), INC. PROPOSED CROSS-EXAMINATION QUESTIONS FOR 

CONSOLIDATED INTERVENORS AND THE OGLALA SIOUX TRIBE 
WITNESSES 

 
I. INTRODUCTION 

 Pursuant to 10 CFR § 2.1207(a) and the Atomic Safety and Licensing Board’s (Licensing 

Board) Scheduling Order dated April 29, 2019 (and subsequent modifying Orders), Powertech 

(USA) Inc. (Powertech) hereby submits its Proposed Cross-Examination Questions for the 

Licensing Board to ask the parties to this limited scope hearing and its experts to the extent 

appropriate. This proceeding involves consideration of initial and rebuttal position statements, 

written initial and rebuttal testimony, and exhibits for now only one (1) remaining admitted 

contention proffered on behalf of CI and the Tribe regarding United States Nuclear Regulatory 

Commission (NRC) Staff’s proposed completion of the National Environmental Policy Act of 

1969 (NEPA) with respect to assessment of historic and cultural resources. As directed by the 

Licensing Board, these proposed cross-examination questions have been submitted in camera. 

Powertech respectfully requests that the Licensing Board strongly consider asking the parties 

and their expert witnesses the following questions. 

  



 
 

II. PROPOSED CROSS-EXAMINATION QUESTIONS 

 As stated above, there remains only one (1) admitted contention to be addressed by the 

Licensing Board in this proceeding. The Licensing Board granted this evidentiary hearing at the 

request of NRC Staff and narrowly construed the scope of this hearing to the issues identified it 

is its Order (LBP-18-05). As such, Powertech’s proposed questions are strictly limited in scope 

to matters associated with the subject-matter of this evidentiary hearing. Given that the NEPA 

process is an agency function and not one for the licensee, these proposed questions also 

directly pertain to Powertech’s limited role and participation in this process from the date of the 

initial Order and running to the date of this evidentiary hearing (August 28, 2019). 

Based on this, Powertech respectfully requests that the Licensing Board consider asking the 

following questions of the parties to this proceeding and their expert witnesses to the extent 

appropriate: 

 1. For NRC Staff, has Powertech posed any impediment to the process of 
implementing the March, 2018 approach since it began? 

 2. To the best of NRC Staff’s knowledge, has Powertech engaged in any on-site 
 development activities since the issuance of the DC Circuit’s opinion? 
 
III. CONCLUSION 

 Powertech respectfully requests that the Licensing Board strongly consider asking each 

of the aforementioned questions of the parties to this proceeding and their expert witnesses to 

the extent appropriate. 

        Respectfully Submitted, 
 
                 /Executed (electronically) by and in 
        accord with 10 C.F.R. § 2.304(d)/ 
        Christopher S. Pugsley, Esq. 
        _____________________________ 
        Anthony J. Thompson, Esq. 
        Christopher S. Pugsley, Esq. 
Dated: August 2, 2019      Thompson & Pugsley, PLLC 
        1225 19th Street, NW 
        Suite 300 
        Washington, DC 20036 
        COUNSEL TO POWERTECH 
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CERTIFICATE OF SERVICE 
 
I hereby certify that copies of the foregoing MEMORANDUM AND ORDER (Providing Parties’ 
Proposed Questions for the Official Record) have been served upon the following persons 
by Electronic Information Exchange, and by electronic mail as indicated by an asterisk (*). 
 
 
U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board (ASLB) 
Mail Stop T-3F23 
Washington, DC  20555-0001 
 
William J. Froehlich, Chair 
Administrative Judge 
william.froehlich@nrc.gov  
 
Mark O. Barnett 
Administrative Judge 
mark.barnett@nrc.gov  
 
G. Paul Bollwerk, III 
Administrative Judge 
paul.bollwerk@nrc.gov 
 
Taylor Mayhall, Law Clerk 
Taylor.Mayhall@nrc.gov 
 
Molly Mattison, Law Clerk 
Molly.Mattison@nrc.gov 
 
Ian R. Curry, Law Clerk 
Ian.curry@nrc.gov 
 
Stephanie B. Fishman, Law Clert 
Stephanie.Fishman@nrc.gov 
 
 

 
U.S. Nuclear Regulatory Commission 
Office of Commission Appellate Adjudication 
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Washington, DC  20555-0001 
OCAA Mail Center 
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U.S. Nuclear Regulatory Commission 
Office of the Secretary of the Commission 
Rulemakings & Adjudications Staff 
Mail Stop O-16B33 
Washington, DC  20555-0001 
hearingdocket@nrc.gov 
 
U.S. Nuclear Regulatory Commission 
Office of the General Counsel 
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Washington, DC  20555-0001 
Lorraine Baer, Esq. 
Lorraine.Baer@nrc.gov 
Robert Carpenter, Esq. 
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Esther Houseman, Esq.  
Esther.Houseman@nrc.gov 
Carrie Safford, Esq. 
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       [Original signed by Herald M. Speiser      ] 
       Office of the Secretary of the Commission 

 
Dated at Rockville, Maryland, 
this 13th day of December 2019. 
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