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ABSTRACT

Financial repercussions of the accident at Three Mile Island Unit 2 on the
ability of the Licensee, detropolitan Edison Co., to complete cleanup of the4

facility are examined. Potential impacts of licensee default on cleanup and
,

alternatives to minimize the potential of bankruptcy are discussed. Specific
recommendations are made regarding steps the Nuclear Regulatory Commission
might take in keeping with its regulatory functions and its mission to protect

;
' the public health and safety.
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POTENTIAL IMPACT
OF LICENSEE DEFAULT
ON CLEANUP OF THI-2

OCTOBER 19P0

1.0 INTRODUCTION
1.1 Purpose and Scope of Study

The impact of the March 28, 1979 accident at Three Mile Island Unit 2 (TMI-2)
on the financial capability of the Metropolitan Edison Company (Met-Ed) to
meet its responsibility for the long-term protection of public health and
safety has been a topic of concern. ~ 's concern was specifically expressed
in a report by the Special Task Force on Three Mile Island Cleanup (Ref. 1).
As a result, the Nuclear' Regulatory Commission (NRC) staff was asked to eval-
uate the potential impact on NRC resources if Met-Ed should declare bankrupt y
before TMI cleanup is completed (Ref. 2).

This study examines the impact, if any, of possible bankruptcy on NRC resources
in terms of a number of scenarios and provides information bearing on the finan-
cial aspects of Met-Ed's cleanup of TMI. In parforming the study, the staff
attempted to place both possible bankruptcy ano the response to it in a broad
context. The study describes what responses to financial distress besides
bankruptcy are available and the different organizations that might respond to
such distress and financial failure. Consideration is given not only to how
Federal agencies (including the NRC) might respond to the burden of continuing
cleanup in the event of Met-Ed bankruptcy, but also whether-- and through what
means---it might be possible to avoid or mitigate having the responsibility for
cleanup fall on some party other than Met-Ed. Consideration is given also to
direct involvement by NRC in the management of TMI-2 cleanup as a "last resort"
that should occur only if no other reasonable alternative is available.

Section 1 is based on material in Appendices A through E and discusses briefly
(1) the current (August 1980) status of the cleanup activities at THI-2; (2) the

'nancial status of the operator and 50 percent owner of TMI-2, Met-Ed; of the
other two owners of TMI-2, Pennsylvania Electric Company (Penelec) and Jersey
Central Power and Light Company (Jersey Central); and of their parent company,
General Public Utilities (GPU)*; and (3) the institutional relationships

^GPU is a public utility holding company. It has three wholly owned subsidi-
aries involved in the generation, transmission, and distribution of electricity.
These are Met-Ed and Penelec, both chartered under the laws of the Commonwealth
of Pennsylvania, and Jersey Central, chartered under the laws of the State of
New Jersey. GPU owns all common equity of the three subsidiaries. Its shares
are publicly held. GPU provides overall management services for the three
subsidiaries. Met-Ed owns 50 percent of the Three Mile Island Nuclear Gener-
ating Station; each of the other two subsidiaries owns 25 percent. Unless
otherwise noted, GPU and its subsidiaries are referred to collectively as GPU

,

in this report. In terms of response to financial distress, Met-Ed, the most'

severely impacted entity involved, and GPU are treated almost synonymously
because in most cases default by Met-Ed could lead to a cascading effect on
GPU. However, where calculations are made, or financial figures are used and
the reference is to Met-Ed, numbers involving only Met-Ed are used.!

l
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pertaining to the financial ability of Met-Ed to decontaminate the TMI-2
facility. The subsection on institutional relationships (Section 1.7) sum-
marizes the authority and possible actions of other Federal agencies, the GPU
companies themselves, and state bodies, including state agencies having
regulatory authority over electric utilities, as well as the NRC's existing
statutory authority to ensure the public health and safety in this context.
Bankruptcy and its potential effects on the licensees' ability to continue
cleanup are also summarized in this section and described more fully in
Appendix D. Finally, this section considers the impaci. of TMI on ratepayers
and on the power supplies for the GPU utilities and the general region in
which they operate.

,

Section 2 examines three possible combinations of events with respect to the
financial ability of Met-Ed to continue the cleanup. One of these postulations

| would culminate in bankruptcy by the utility and diract involvement in the
cleanup by the Federal government, a state agency, or another utility. The
impacts on the NRC brought about by the management of cleanup by other non-GPU
organizations-- private or government---as well as by the NRC itself are
examined. The study postulates a situation wherein the Congress directs the
NRC, in an extension of its present statutory authority in controlling the
licensee's cleanup activities, to manage the cleanup itself *

;

In a situation of financial distress for Met-Ed, public policy might suggest
that solutions other than assumption of cleanup activities by a new entity be
considered. Therefore, Section 3 identifies a number of alternatives that
could reduce the potential for bankruptcy or independently ensure a source of
funds for TMI cleanup. One alternative would be Federal loan guarantees,
possibly with state participation. Another alternative would involve Federal '

legislation providing for an assessment on utilities for all nuclear power
produced. The funds collected through this assessment could be used for TMI-2
cleanup and for cleanup of other nuclear facilities af ter any future accident
that qualified for the use of such resources.**

Other alternatives include voluntary action programs by electric utilities,
Federal research and development funding, and defraying of taxes by states.
NRC approval to restart TMI-1 would also substantially reduce the chances of
bankruptcy.!

The appendices included with this report range from an analysis of bankruptcy:

law as it applies to electric utilities, particularly in the present case, to
copies of rr. cent legislation which provided Federal assistance to ailing
companies, as well as a detailed account of the cleanup of the TMI-2 facility.;

The list of references includes some of the documents reviewed by the staff.
Significant material used in preparing this report inc;udes testimony prepared
for, and orders rendered by, the Pennsylvania Public Utility Commission (PAPUC),

and the New Jersey Board of Public Utilities (NJBPU); transcripts from hearings
before the Congressional nuclear oversight committees; legislation for the

*See NRC Plan fE Cleanup Operations at Three Mile Island Unit 2 (NUREG-06'J8),
July 1980, for a description of the NRC's current role in cleanup operations.

**A proposal such as this is reported to be favored by GPU (Washington Post,
August 10, 1980; Wall Street Journal, August 11,1980).

1-2
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Lockheed, Chrysler, and West Valley Demonstration Project Federal assistance
programs; legislation to establish a "superfund" to clean up hazardous
substances; and the General Accounting Office (GAO) report, "Three Mile Island:
The Financial Fallout."

The staff had discussions, mostly by 15 m 1one, with the staffs of other
Federal agencies such as the Federal Energy Regulatory Commission (FERC) and
Economic Regulatory Administration (ERA) of the Department of Energy (DOE),
Environmental Protection Agency (EPA), and Office of Management and Budget
(OMB), as well as with the staffs of GPU, Edison Electric Institute (EEI),
Electric Power Research Institute (EPRI), and the nuclear insurance pools.

1.2 Summary of Current Status of C1 m up

The TMI-2 reactor is in a stable shutdown condition std poses no immediate
health and safety problems. However, cleanup of the TMI-2 facility must
proceed and must eventually be completed, regardless of whether the facility
is returned to operation or decommissioned. The facility cannot be abandoned
or left indefinitely in its present condition. The TMI site is not satisfactory
for long-term waste disposal. The radioactive material in the plant must be
removed and properly disposed of; otherwise, over a long period of time, it
could reach the environment (Ref. 3).

The key areas involved in the TMI-2 decontamination and defueling are (1)
maintaining reactor core cooling, (2) decontamination of auxill ry arid fuel
handling buildings, (3) decontamination of containment and reactor coolant
system, (4) reactor inspection and defueling, (5) radioactive-waste process-
ing, (6) solid-radioactive-waste maragement, (7) support facilities, and (8)
radiolog{'al controls. Work in most of these areas is in progress; work in
areas 3 aid 4, except for some preliminary planning, has not yet begun. A

more comp.ete description of the accident and plans for cleaning up the site
can be fo md in Apper. dix A.

In regard to costs of cleanup, for this study, the staff assumed a cleanup
,

cost of $900 millici. Because the plant was insured for $300 million, the net
cost to GPU would b $600 million. The $900 million figure was based on
figures in a recent 1A0 report (Ref. 4), and August 1980 figures from GPU con-
firmed the reasonableness of this estimate. (The GPU estimates range from
$690 million to $1150 million, depending on which components of cost are
included. If GPU's estimated restoration cost of $260 million is subtracted
from the $1150 figure, the remainder is $890. (See Appendix A, Section 3, for
details.))

1.3 Summary of Present Financial Condition of Met-Ed/GPU

The accident at TMI-2 had severe financial consequences for the owners of TMI.
GPU's present cash resources are dependent on two external constraints---
aiailability of bank borrowing and revenues set'through rate regulation---
matters over which the utility has some influence but little control. Unlike
many businesses that can immediately reflect productico costs and a profit
margin when the product is sold, electric utilities can increase rates only

1-3
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upon approval by the appropriate utility comission. Such approvals are<

generally preceded by a -nulatory time lag that delays recovery of current,

Costs.

! GPU incurred substantially higher fuel costs following the accident in order
to meet the energy demands of its service areas. Because these costs were not

,

immediately recovered through rates charged to customers, the companies made i
'

up the cash deficit by issuing bonds and borrowing from banks. On June 15, i
; 1979, GPU officials negotiated a revolving credit agreement (RCA) with a

consortium of banks to provide short-term borrowing for the GPU syste=. It
- was not until May 1980 that the coepanies received authorizations from the

state utility comissions to bill customers for the bulk of these additional

costs. Without this rate relief, Met-Ed and Jersey Central possibly would not
have been able to meet cash obligations as they arose.;

The rate relief granted in May allows the utilities to cover current fuel
costs and to recover from customers, over an 18-month period, most of the

i earlier fuel costs. The net deferred energy balance *, as of July 1980, is
about $240 million; by the end of 1980, the deferred energy balance will have
been reduced to about $200 million; and by the end of 1981, to about $50
million.

These utilities have other financial problems. Substantial fixed costs are4

; not recovered through revenues; thus they continue to be funded by shareholders
for TMI-1 and -2 because neither unit is now in the rate base of any of the
three utilities. Costs of servicing the cebt and preferred stock, depreciation
expense, and fixed operation and maintenance expenses related to these two s

; units are about $150 million per year. In addition, the utilities are not
allo.ed to earn a rate of return on their TMI investment. Therefore, GPU does
not receive any raurn on its comon equity investment in the TMI station.
Funds ger; rated by non-THI property do not cover the Met-Ed's total fixed'

operation ano maintenance costs. Prior to September 1980, it was projected
that, in regard to Met-Ed's finances, the next critical time would come early

; in 1981 when Met-Ed's need for cash vot.!d exceed its borrowing limit. -(See
i Table 5-1 of Appendix B for rate making assumptions and Figures 5-1 through
i 5-5 of the same Appendix for a forecast of short-term debt and deferred energy

balance.)

! On July 29, 1980, Met-Ed filed a request with the PAPUC for an emergency rate
j increase of $35 million to go into effect on Sept aber 1, 1980 and a $76.5
| million permanent increase in revenues. On August 20, 1980 the Administrative

Law Judge issued his recomendations denying the interim increase (Ref. 5).
4, On August 28, 1980 the PAPUC adopted this recomendation into its interim
; order (Ref. 6). In response to this action, the consortium of banks partici-
| pating in the RCA reduced Met-Ed's credit limit from $105 million to $91

million. Met-Ed presently has $83 million of borrowings outstanding under the
|
.

; rDeferred energy balance refers to the energy costs incurred by the utilities
but not recovered when incurred.

+

,
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RCA (Ref. 7). Because of its inability to finance, GPU announced expense
cutbacks, including the layoff of 3000 personnel, some of whom are employees
at TMI (Refs. 7, 8). On September 18, 1980 the PAPUC issued its Prehearing
Statement and Order and reiterated: "These cleanup costs and expenditures not
covered by insurance ultimately are the responsibility of the company's stock-
holders and/or Federal Government; however they are not the responsibility of
the ratepayers." Discussions regarding the September 18th order were taking
place among the parties involved at the time this report was being written.
(See Section 6 of Appendix B for more details about Met-Ed's financial
situation.)

Of particular concern to the NRC is the apparent lack of provision for obtaining
funds to clean up unit 2. GPU will receive total insurance proceeds of up to
1300 million. Of this, $150 million has already been received, and the remaining
'nsurance money is expected to be used in the next 2 or 3 years. However, a
cortion of the costs attributable to TMI cleanup and safe-shutdown maintenance
my not be covered by insurance. In addition, reimbursement of the insurance
available is subject to delays in recovery caused by the need for documentation
of expenses incurred and its audit and approval by the insurers. Met-Ed must
first spend funds for cleanup before it can provide the documentation for
reinbursement. Because insurance proceeds are not available as cleanup expenses
accrue, other sources of funds are required. These sources have not been
identified.

The consortium of banks providing the short-term credit under the RCA is
; monitoring the cash position of the three subsidiaries, as well as of GPU.

l.

The banks carefully weigh requests to increase borrowing, even for temporary
increases within the contracted credit ceiling. They have expressed serious
concern over removal of TMI-1 from the rate base and over any other modifica-
tions which adversely affect earnings and thus impede the capacity of the
borrowers to raise funds in the public securities market (Ref. 8). The pro-
ceeds of the sales of long-term securities must eventually be used to repay ,

the short-term RCA credit.

GOU is vulnerable to a number of external events including (1) increased
costs, particularly increased fuel costs, not covered in customer charges; (2)
an extended time period without TMI-1 in the rate base; (3) loss of confidence
by the bank consortium; (4) delays in receiving rate increases; and (5) delays
in receiving insurance payments. Thus, the GPU financial situation is uncertain
and is not expected to improve unless TMI-1 is restarted and the financial
repercussions from the TMI accident begin to subside.

.

Alt. hough the TMI accident had a great impact on GPU and its subsidiaries, its
cost is only one of several major expenditures required over the next several
years. The postulated $600 million cost of TMI-2 cleanup (net of insurance
proceeds) is about 15 percent of GPU's total major capital investments through
1986. Table 5-2 of Appendix B shows these projects and cost. A more complete
discussion of GPU's financial situation can be found-in Appendix B and in the
GAO Report (Ref. 4), as well as in a report of the Subcommittee on Nuclear
Regulation of the Senate Committee a Environment and Public Works, " Nuclear
Accident and Recovery at Three Mile Island --- a Special Investigation."

1-5
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1.4 Impact of the TMI Accident on Ratepayers

i This section assuaes no bankruptcy. If bankruptcy occurs, the following
analysis is not va;id. The apportioning of cleanup costs between ratepayers
and equity holders w1uld depend ca the decisions of tie bankruptcy court,
which cannot be predi-ted at this time.

Unless external assistance in the financing of cleanup costs is provided, the
cost of the cleanup must eventually be passed on to either current or future
ratepayers in one form or another (i.e., passed through to the current rate-
payers as cleanup costs accrue, or to future ratepayers in the form of fixed
charges on the debt incurred as a result of cleanup costs or in the form of
higher cost for future capital).*

The average cost of electricity to ratepaye/s in 1979 ranged from 42 mills per
kilewatt-hour (42 mills /kWh)** for Met-Ed to 52 mills /kWh for Jersey Central.
If the cleanup costs are passed through as they accrue over a 5 year period,
these unit costs for this period would increase by about 7.4 mills /kWh for
Met-Ed and about 2.5 mills /kWh for Jercey Central and Penelec***. The higher
unit cost for Met-Ed results from its bearing the larger portion of cleanup
cost and its having lower electric sales. (5:e Appendix C, Table 2-1.)

For the scenario where cleanup costs plus interest are accumulated over the
cleanup period, capitalized at the end of cleanup, and put in the rate base,
the 1st year unit cost is slightly less than the costs calculated in the
example above, and the unit cost would decrease each succeeding year as sales
of electricity grew. The 30th year unit cost would be about 20 percent of the
1st year cost. Different assumptions would, of course, produce different unit
c ats, but the relative order of magnitude would remain about the same. A
more complete appreciation of the relative magnitude of the cleanup cost and
th? impact of this cost on ratepayers may be obtained by comparing the average
cost of electricity for a number of utilities in the region. (See Appendix C,
Table 2-2). In 1978, only 3 utilities had lower average costs than Penelec '

and Met-Ed; Jersey Central's costs were the 5th highest of 13 utilities.
Following the accident, the cost of electricity to GPU system customers has
remained in the range of other utilities in the region, even though the system
purchased substantial amounts of power to replace the lost generating capacity:

| of THI-1 and -2. The cost has remained in this range primarily because the

"Cf. PAPUC Oroer of June 19, 1979, which stated: "The Commission is of the
view that none of the costs of responding to the [TMI] incident, including
repairs, disposal of wastes, or decontamination are recoverable from
ratepayers."

**: mill /kWh = 1 S/MWh.
,

***These calculations are based on cleanup costs (net of insurance) of $600
million (see Section 1.2). If ultimate restart of TMI-2 is assumed to be
ruled out, savings in cleanup costs in addition to the $260 million for
restoration identified by GPU might also be possible. Such savings would<

affect these calculations.

:
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utilities were not allowed to pass on to their customers immediately the full
cost of replacement power. The rate increases granted by the state commissions
prior to April 1,1980 have largely reflected energy clause adjustments that
were not TMI-related or that were offset by the removal of TMI-2 from the rate
base. Figure 2-1 of Appendix C compares typical electric bills for a residen-
tial customer purchasing 500 kWh of electricity per month from various neighbor-
ing utilities in April 1, 1979 and Jur.e 1, 1980. The chart also shows what
costs would be if rate increases filed by the utilities as of June 1, 1980
(and July 29, 1980 for Met-Ed) are approved. Although Jersey Central's rates
are among the highest in the region, rates for Met-Ed and Penelec are still
favorable when compared to most other utilities.

Another perspective can be gained from the comparison of the estimated cost of
generating electricity at TMI-2 before the accident with the estimated cost
after cleanup and restart. (This, of course, assumes restari of THI-2 which
is an issue to be resolved in the future.) The cost of cleanup plus the
interest cost on capital invested in TMI-2 during the cleanup period will more
than double the cost of generating electricity from TMI-2. The total cost,

including cleanup, is about 72 mills /kWh (See Appendix C, Table 2-3), which is
in the range of the estimated cost of generation (65 to 74 mills /kWh) from new
coal-fired units coming on line in the late 1980s in the New Jersey /New York
and Middle Atlantic region, and about 20 percent higher than the estimated
cost of generation from new nuclear units (57 to 64 mills /kWh) coming on line
in the same timi period and region (Ref. 9). The above analysis assumes TMI-2
will be put back into service. For the situation where THI-2 is not restarted,

it is assumed that the tr 1 cost of about $1.9 billion---including initial
investment in TMI-2, cleanup cost and interest, (see Section 2.0, Appendix C)---
is passed through to the ratepayers in the proportion of the utilities' owner-
ship of TMI-2. It is also assumed that this cost would be capitalized and
amortized over 30 years at 12 percent per year. This would amount to an
annual cost in millions of $57, $114, and $57 for Jersey Central, Met-Ed, and
Penelec respectively. If these costs are divided by the 1979 electric sales,
the unit cost would be 4.46 mills /kWh, 14.10 mills /kWh, and 5.16 mills /kWh
respectively for the 1st year. The 30th year cost would be about 20 percent
of 1st year cost. The Pennsylvania and New Jersey gross-revenue taxes would
increase these amounts about 15 percent. A more complete discussion of the
impact on ratepayers can be found in Appendix C.

~

1.5 Power Supply Considerations Associated with the Unavailability of the
TMI Nuclear Station

The GPU subsidiary utilities are members of the Pennsylvania-New Jersey-Maryland
Interconnection (PJM). Through its member companies, the PJM controls the
generation, transnission, and interchange of electric power within its control,

area. Subject to flow constraints imposed by system reliability, the PJM
system draws upon all the resources available to member companies and minimizes
the incremental cost of electricity to all parties. Because of the high ,

degree of coordination among member utilities and because electricity from the
PJM system is centrally dispatched (i.e., from a single point), reliability is
determined primarily at the regional level.

i
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The nonavailability of the TMI units (with generation capacity totalling 1656
MWe) is not expected to create reliability problems for the PJM system for at
least the next 2 years.* PJM's planned reserve margins during the summers of
1981 and 1982, without the TMI nuclear station, are es'.: mated at 27.9 percent
and 27.8 percent respectively. PJM has established 22 percent as adequate to
maintain minimum acceptable reliability; therefore, the PJM system should have
adequate capacity to meet peak demand during this period. (See Appendix C, ,

Section 3, for a more complete discussion of this topic.) I

1.6 Bankruptcy

Relevant bankruptcy law and the effect of its possible application to the
affairs of GPU and the TMI-2 cleanup are examined in detail in Appendix D. As
indicated in this Appendix, the problems which led to the licensee's financial
distress---the need to buy power from outside sources and the costs of the
TMI-2 cleanup---would continue. Bankruptcy experts who have considered the
subject agree that although bankruptcy is an option available to a company
that is undergoing financial difficulties, bankruptcy would not be a desirable
solution to accomplish the cleanup of TMI-2. (See specifically Section 2.4 of
Appendix D).

Further, it is not possible to predict with certainty how much, if any, of the
licensee's assets wouh* be available for cleanup and how much would be distri-
buted to the licer.see's creditors. If sufficient funds were not available to
finish cleanup, an entity other than the current licensee would have to assume
the responsibility for cleaning up the site.

The potential for bankruptcy by GPU is affected by a number of organizations:
principo:1y, the Pennsylvania Public Utilities Commission (PAPUC) and the New
Jersey Board of Public Utilities (NJBPU), which authorize rates and arrnings;
the consortium of banks, which decides on short-term credit limits fr r each
company; and the NRC, which will decide if and when TMI-1 will be authorized
to restart.

1. 7 Institutional Considerations

The primary responsibility for the safe operation of a nuclear power plant
rests with the utility that is licensed to operate the plant. This includes
the responsibility to properly decontaminate, safely shutdown, or decommission
the facility under a plan approved by the NRC. While the responsibilities of
a licensee may be terminated only with NRC approval, as a practical matter,
the ability of a bankrupt licensee to carry out these responsibilities is
questionable.

Appendix E de - ibes what statutory authority exists to enable government
(Federal and/u. state) to take actions necessary to protect public health and
safety. The conclusions of this analysis are discussed in the following
paragraphs.

'

*TMI-1 is currently scheduled to be back in operation by 1982. Thus, TMI's
negative impact on power supply will ba substantially reduced in subsequent
years.

.
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At this time, neither the Federal government nor the states have a general
program for the government itself to clean up potentially hazardous substances
involving a threat to the public health and safety. While the Faderal govern-
ment has made specific provisions for funds to assist states in cleanup in
certain instances such as the West Valley Demonstration Project Act of 1980
and legislation with respect to abandoned uranium mills in Colorado, for the
most part, existing authority at the Federal level is narrowly focused (on oil
spills and certain hazardous substances), and, even in the areas covered, the
funds available for governmental action are modest. At the state level,

governmental action relies heavily on law suits and enforcement actions in the
form of civil penalties or criminal prosecution or on injunctive action in the
event certain statutes are violated. These remedies would not aprar to be
adequate, however, if the responsible party is bankrupt and funds are needed
for steps to be taken by someone to protect the public health and safety. In
view of the inadequacies in existing law on such matters, the Congress has
been considering "superfund" legislation which would provide for Federal and
state roles, with funds made available so that emergency measures could be
taken to protect the public health and safety from certain hazardous materials
which are spilled or which are located in inactive waste dumps. It is not

known whether this legislation will be enacted during the 96th Congress, and,
if it is, whether it would cover any cleanup expenses at a disabled nuclear
power plant. From the information available, however, it would appear that
the superfund legislation is not intended to cover a site-specific situation
where a potential health and safety problem is presented by a disabled nuclear
power plant licensed and regulated by the NRC. The studies associated with
the superfund legislation do confirm the conclusion reached by the staff's
independent research, i.e., that existing statutory authority does not provide
a basis for governmental assistance to GPU (see Appendix E).

The NRC, under existing law, has the authority to act to ensure thu the
public health and safety will be protected should the utility be unable finan-
cially to carry out its responsibilities as a licensee Except in a sittation
of extreme importance to the health and safety of the public, direct NRC
involvement in and assumption of cleanup activitier --which would be without
precedent in exercising regulatory functions---are not clearly authorized
under existing law. Nonetheless, as discussed fully in Appendix E, the NRC
has statutory authority to revoke licenses, take pcssession of special nuclear
material, and operate a facility. In addition, the NRC does have the final
say as to who may assume the responsibility of a license.

The state laws relating to the functions and authority of PAPUC and NJBPU
provide a means, within reason (considering the economic burden on the con-
sumers), for ensuring that the utility is not placed in a financially perilous
position, so long as the utility is prudently managed. The PAPUC and NJBPU
exercise the traditional state authority to fix the rates so that an electric
generating utility is able to obtain the revenues needed to carry out its
responsibilities.

i

=
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2.0 POTENTIAL IMPACTS OF LICENSEE DEFAULT ON CLEANUP

As discussed below, several different organizations might possibly continue
the cleanup of TMI-2 in the event of default by Met-Ed. This section examines
events leading up to poss mle assumption of cleanup duties by another organi-
zation, the resource requirements of the organization assuming cleanup responsi-
bilities, and the different possible impacts on the NRC, depending on the
organization that assumes the cleanup responsibilities if Met-Ed (and its
parent company, GPU) goes into bankruptcy or otherwise defaults on its obliga-
tions to decontaminate TMI-2. In order to determine the range of impacts,
including those on the NRC's essential responsibilities to protect the public
health and safety with respect to licensed nuclear activii.ies, this section
also examines a situation in which |o gress directs NRC to complete the
decontamination of the facility.

2.1 Possible scenarios

Over the next few years, events relating to TMI-2 cleanup could follow any one
of three scenarios. Each of these scenarios may occur by itself, or events
may force one scenario to end and another to begin.

(1) The state public utility commissions provide rate relief to enable the
licensee to meet all of its financial requirements. It is assumed in
this scenario that GPU will demonstrate the initiative and ability to

recover frcm the TMI accident and that PAPUC and NJBPU will set rates
sufficient to allow GPU to remain solvent and to finance TMI-2 cleanup.
Under this scenario, NRC's role would be essentially to monitor GPU's
financial condition, as well as to exercise its present regulatory over-
sight responsibilities to ensure protection of public health and safety.
This financial monitoring role should be comprehensive enough to provide
advance notice of increased financial distress or default.

(2) GPU and/or the state public utility commissions request and receive
Federal financial assistance. It is assumed in this scenario that the
Federal government extends loan guarantees, establishes a system for

; assessment of other utilities, or provides grants or other forms of
financial aid at the request of GPU or PAPUC and NJ5PU. (See Section 3).
As under scenario (1), the NRC would monitor both GPU's ability to finance
TMI-2 cleanup and those activities related to obtaining financial assist-
ance Once financing were obtained, it is expected that periodic reports
would Je requested on the status of cleanup, including cost estimates,
schedules, problem areas, standards, etc.

(3) Met-Ed defaults on cleanup. Default * could occur if, f,r example, the
state public utility commissions deny rate increases adequate to cover
cleanup, banks refuse to extend short-term credit, there is extended

*In this report, " default" is used to mean an inability of the utility to
meet ongoing expenses.
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uncertainty as to the eventual restart of THI-1, or other relief is not forth-
coming. One result of such default could be bankruptcy. If bankruptcy occurred,
funds might not be available to clean up THI-2. Default or bankruptcy would
create a perplexing state of affairs that would probably evolve into one of
the following alternatives:

(a) The utility in receivership, another utility, or a state agency that
assumes from Met-Ed the responsibility to provide electric service
would also take over the TMI facility and assume responsibility for
cleaning up TMI-2. In this situation, NRC's role (aside from the
licensing of the new entity as discussed below) would be to continue
to monitor developments and to evaluate the ability of the new
company or agency to finance the cleanup.

(b) The utility in receivership, another utility, or a stue agency that
assumes responsibility to provide electric service, but does not
assume the responsibility for the cleanup of the TMI-2 facility,
thus requiring governmental action (e.g., by state agencies, an
agency of the Federal government, or both) to protect the public
health and safety. If an organization that was not part of the
Federal government assumed cleanup responsibility, NRC's role, in
addition to licensing, would be to conitor cleanup. If Congress
gave the responsibility and the funds for cleanup of TMI-2 to a
Federal agency other than NRC (such as DOE or EPA), NRC's role wou;d
be unchanged. It is only in the event that the lead role for clean;p
is given to NRC that the impact on NRC would be drastically different.

2.2 Options Available to Federal Agencies for Managing Cleanup

Two basic approaches are available with respect to cleaning up THI-2. Con-
ceivably, either could take place without any major interruption of the
cleanup process. Alternatively, if necessary and possible, cleanup of the
facility might be suspended for a short time. Euen if the cleanup of TMI-2
were suspended, signific * surveillance and maintenance activities would be
required on a continuing basis to ensure continuation of the safe-shutdown
status.

The first option assumes that a Federal agency would contract with some other
party or parties, possibly (a) former employees of Met-Ed or GPU, their con-
tractors, or other private contractors; (b) other Federal agencies (or national
laboratories); or (c) state agencies. The second cption assumes that an
agency would do all of the work itself, with its own employees.

No matter which option were chosen, as indicated earlier, financial and man-
power resources required to complete cleanup would be substantial. Currently,
GPU and its contractors have approximately 1250 people at the THI-2 site for
cleanup operations. It is estimated that a maximum of 2500 people could be
involved at any one time during cleanup. (Normal operation of the total TMI
site required 250 people.) Keeping TMI-2 in a safe-shutdown mode pending
cleanup would require an esticated 100 or 150 people to run the electrical,
coolant, and other necessary systems, and to maintain proper radiological and
security controls.

!
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The resources needed for cleanup would be used over a period of several years.
Although an agency might have to take over the cleanup process at any stage,

(depending on when, if ever, Met-Ed and GPU were to default), the more difficult
and more costly cleanup operations are projected to come late in the cleanup;

process.*

! This suggests that an agency could be responsible for large expenditures, even
if it were to take over cleanup several years from now after cleanup had been
proceeding.** If Congress authorized an agency to provide only for cleanup
and not for possible future restart of the unit, different schedules and less
expensive destructive, rather than nondestructive, cleanup techniques might be
utilized.

The cleanup steps described in Appendix A have three major implications for
any cleanup activities that might be assumed. First, because of uncertainties

j about the condition of some of the plant it is difficult to predict the total
csources needed for cleanup until additional steps in the cleanup process

have been completed. Second, the timing of each step of the cleanup process
must be considered. If an agency were to take over management of cleanup in
the middle of a particular step, it would be important for it to have adequate

' resources and staff in place to complete that step. (For certain steps, it
will be particularly important to complete that step so that cleanup does not

,

actually retrogress). Third, regardless of the organization that carries out I

the cleanup, neither the sequence of cleanup steps nor the total resources
required for that sequence should be significantly affecteC.

2.2.1 Funding Considerations

Funding of the magnitude required for completing TMI cleanup would retstre
special consideration. An agency protably would require Congressional approval
for all funding activ' ties initiating new programs. (It may be assumed that
TMI-2 cleanup would be considered a new program and thus would be subject to
Congressional approval from the first dollar.)

.
^The report of the NRC special task force on Three Mile Island cleanup identi-

1 fied the procedure of first cleaning areas of lesser contamination and working
toward cleaning areas of higher contamination. The stoff report (Ref. 1)
further indicated

...neither the precise decontamination sequence nor the precise radio-
logical impact of any of these individual steps of the process can be

,

predicted with certainty at this time. Generally each major step of<

] the decontamination process will require the previous step to be
; completed before specific detailed plans for the next step can be
'

made. This is because each major decontamination operation requires
data that ustilly cannot be obtained until the previous step of the'

process [is) essentially completed and personnel access is possible.
4

| ** Note cashflow projections prepared by Bechtel (Rei. 10) and Theodore Barry
4 & Associates (Ref. 11). Both estimates indicate that cleanup costs would
j probably begin to slacken after the second year after entry into containment.

However, if cleanup is delayed or unforeseen problems are encountered, the1

requirement for funds would be extended to later years.
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Part of the cleanup costs to be assumed by the Federal government might be
! offset by the remainder of the proceeds from the $300 million in property

insurance held by Met-Ed for TMI-2. However, if these funds were availr51e,'

| they would not be credited to the particular agency but would be paid directly
| to the Federal treasury. Because of the complex relationships entailed in

most bankruptcy proceedings or defaults, such remuneration to the government
is uncertain. Moreover, Met-Ed has already collected over $150 million in

; property insurance proceeds and would probabiy collect considerably more
before a Federal agency were to take over cleanup.+

It is also possible for the Executive branch to request, well in advance, a
continge..cy authorization and appropriation from Congress to begin to fund
cleanup in case of Met-Ed/GPU default. This approach would give the Executive
branch increased flexibility to obtain necessary funding on an interim basis
until Congress could consider and enact full-funding requirements. But any
funding enacted prior ~to actual need could be difficult to justify, unless the
financial collapse of the licensee were viewed as inevitable. Moreover, its

,

i very passage could be interpreted as a desire and encouragement for the Federal
government to assume more responsibility and become more actively involved in,

j TMI cleanup, rather tr.an as a contingent response to a potential problem.

| Once an agency received authorization from Congress for expenditures for
cleanup, either it would have to hire additional staff to continue cleacup or

! it would have to contract to have the work performed. As noted above, it
] could contract with other Federal agencies or national laboratories; state
| agencies; or private contractors, including GPU's present contractors and
I trustees for GPU.
I

2.2.2 Option A: A Federal Agency Is Responsible for Cleanup but Contracts
for Some or All Work

Even if a Federal agency were to contract for some or all work, the impact on
it would be substantial. If the agency were to monitor cleanup through a

;

; contractor, 50 to 75 managers would be required to oversee contractor cleanup
at the site for the duration of cleanup. These people would have to be'

i reassigned from current programs. If it became necessary to delay cleanup,
maintailing tha reactor in a stable condition would still require immediate y1~ action shen the agency took over cleanup. If overall contractor assistance
were not immediatiely avaliable, an interim requirement of at least 100 to 1504

contractor employees (or even agency staff members) would appear to be needed
i to manage the r,aintenance of the reactor in a stable :ondition for a short
i time until contracting for cleanup could be completed. Neither contracts with
! private parties nor letters of agreement with national laboratories or other

government agencies would be likely to cause any significant delay in, or'

present an administrative impediment to, assuming TMI-2 cleanup operations.
However, as previously discussed, the availability of adequate funding authority
is a major concern.

,
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2.2.3 Option B: A Federal Agency Is Responsible for Cleanup and Performs the
Work Itself

It is difficult to visualize how even a large Federal agency could assign from
its own staff the approximately 1250 to 2500 persons estimated to be required
to perform cleanup. Undoubtedly other essential work of the agency would have
to be curtailed, even if the agency had people with necessary operational or
cleanup skills and experience.

One way an agency could handle the cleanup would be to hire directly the
personnel necessary to do the job. Because of the need for continuity both in
terms of safety and cost, it might hire GPU licensee personnel or employees of
GPU contractors who were already involved in cleanup. This, of course, assumes
that these persons would be willing to join the agency and that adequate
funding were made available.

Such hiring in itself would be a massive undertaking. If the lead time were
sufficient, the agency could assimilate the requisite lumber of employees
relatively smoothly. Otherwise, problems with standard personnel procedures
and organizational structure could result. ior an agency to exceed its per-
sonnel ceiling on short notice, either prior granting of emergency authority
by the President or prior specific Congression u permission (since it is not
clear that the President presently has the power to grant such emergency
authority) would be required. Temporary positions could be established for
all cleanup personnel under a few broad functional statements; these temporary
appointments could be renewed indefinitely until cleanup was completed.

Two other complications of this approach should be mentioned. It would be
necessary to grant special waivers of security clearances where these were
required by the agency. Also, in many cases it might be necessary to waive
the conflict of interest provisions (e.g., stock ownership) of the agency's
regulations.
Another theoretically possible approach would be to hire cleanup employees as
"perscnal service consultants." However, while this method may be appropriate
to obtain certain skilled workers needed for the cleanup, it was not intended

4 to be used for the mass hiring envisioned here. Rather, the personal service
consultant program is designed to allow the hiring of a limited number of
special experts for limited periods of time who do not work under the normal
supervisory hierarchy.
2.3 Impact on NRC

In a letter to Ms. Susan Shanaman, Chairman of the PAPUC, NRC Chairman John
Ahearne stated:

...In the event of bankruptcy, we would expect that a receiver or
trustee would be appointed immediately to continue the essential
services being provided by Metropolitan Edison. We would expect the
receiver or trustee to assume Metropolitan Edison's responsibilities
as licensee for Three Mile Island, including continuation of cleanup

,

! operations at the site. The NRC would then exercise supervisory
control through the receiver.*

"See Appendix F for the full text of letters to Ms. Shanaman, from
Chairman Ahearne and Stuart E. Eisenstat, Assistant to the President for

j Domestic Affairs and Policy. See also Section 1.7.
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2.3.1 NRC Licensing Requirements i

The p.eceding sections have considered two options available to a Federal
agency that would be directed by Congress to undertake the cleanup of TMI-2.
A stati agency, GPU receiver, 2 Mstee for GPU under bankruptcy reorganization,
or another utility undertaking this responsibility would face much the same
requirements as those outlined above for Federal agencies, in terms of funding
and personnel resources. Options similar to those suggested for Federal
agencies---namely, contracting and direct hire---also suggest themselves as
possible alternatives for non-Federal agency entities. Regardless of the
non-Federal organization which would undertake to continue the cleanup, the
Atomic Energy Act requires that such an organization be licensed.*

Financial failure of a licensee would provide grounds for immediate revocation
of the license to operate under Section 186a of the Atomic Energy Act, 42
U.S.C. 2236a. Subsection 186c would then empower, but not require, the Commis-
sion to

... immediately retake possession of all special nuclear material
held by the licensee. In cases found by the Commission to be of
extreme importance to the national defense and security or to the
health and safety of the public, the Commission may recapture any
special nuclear material held by the licensee or may enter upon and
operate the facility....Just compensation shall be paid for the
use of the facility.

Under the circumstan:es being considered, Section 184 of the Atomic Energy
Act, 42 U.S.C 2234 is also relevant. This section provides that no license
granted under the Atomic Energy Act "shall be transferred, assigned or in any
manner disposed of, either voluntarily or involuntarily, directly, or indirectly,
through transfer of control of any license to any person, unless the Commission
shall, after securing full information, find that the transfer is in accordance
with the provisions of this Act, and shall give its consent in writing...."

This section simply means that no licensee may terminate its responsibility
under an NRC license without the prior approval of NRC-and that no other
person may assume the responsibility of an NRC licensee without prior NRC

'approval. This authority is applicable even though the impetus for such a
transfer is under another law, such as the Federal Bankruptcy Law (P.L. 95-598,
11 U.S.C. 5.101 et seq.) or an action by the state public utility commission i;

which could affect the role of the licensee as a public utility (see, for
example, 66 Pa. C.S. Chapter 15).

*Neither the Atomic Energy Act of 1954 nor the Energy Reorganization Act
gives the NRC general licensing jurisdiction over DOE's activities in the j

nuclear field. Section 202 of the Energy Reorganization Act does provide,
however, specifically for the NRC licensing of certain categories of DOE ,

nuclear facilities. Any direct DOE involvement in TMI-2 operation would not |

appear to fall under any of the categories listed in Section 202 for which )
NRC licensing is required. Therefore, any legislation which would assign
DOE a direct role in the TMI-2 cleanup should also provide for NRC, licensing,
or the equivalent, of such DOE activities.

!
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If Met-Ed or GPU were to default on its obligations for TMI cleanup, the NRC
/ is likely to have some warning between the time when default became inevitable
I and when it actually occurred. Conceivably, the NRC could begin the process

of license revocation and transfer before actual default, at'the time when it
first receives warning of imminent bankruptcy. To protect public health and
safety, the NRC would want to avoid the regulatory limbo---even if only for a
few days---of having the license in the name of a defunct licensee. If necessary,
appropriate Commission orders could be prepared for issuance in the event the

,

licensee becomes financially unable to carry out its responsibility to protect
the public health and safety.;

i - The impact on NRC on handling relicensing of a new entity-- private, state, or
Federal---to assume GPU's cleanup responsibili, ties would appear to be manage-4

| able and within its present manpower and funding resources.

2.3.2 Impact on the NRC Where It Is Required To Manage Cleanup
i

The NRC has discretionary authority to operate a nuclear fac'lity under ,

i Section 188 of the Atomic Energy Act, 42 U.S.C. 2238. This section provides
;

Whenever the Commission finds that the public convenience and necessity
... requires continued operation of a...facil_ity the license for which
has been revoked pursuant to section 186, the Commission may, after
consultation with the appropriate regulatory agency, State or Federal,
having jurisdiction, order that possession be taken of and such
facility be operated for such period of time as the public convenience
and necessity or the production program of the Commission may, in the
judgement of the Commission, require, or until a license for operation
of the facility shall become effective. Just compensation shall be' paid
for the use of the facility,

j The "take-over" sections (Sections 186 and 188 of the Atomic Energy Act) have
, never been invoked for a nuclear power plant. Further, no regulations, guides,

#

or policy statements specify how this authority is to be exercised. The
legislative history of these sections is similarly unenlightening. Neverthe-
less, on their face, these statutory provisions clearly give the Commission

j the authority to act if, in its judgment, action on its part is needed to
i protect the public health and safety. Moreover, it would be reasonable to

interpret this authority as being available for such actions as the Commission
1. deems necessary to repair or decontaminate a damaged nuclear power plant for

which the licensee is financially unable to carry out its license responsibility.

In general, the options, resources, and procedures available to Federal agencies
- described in Sections 2.2.1 though 2.2.3 are applicable to a certain degree to

the NRC if Congress were to direct NRC to undertake the management of the
cleanup it.self under the take-over section or under separate direction provided
through new legislation.

Neither the Atomic Energy Act nor current authorizations for the NRC include
any funds for the.NRC to use to ensure---either by direct government action or

2-7
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by indirect financial support to the licensee---tnat necessary actions other
than the traditional regulatory actions are taken to protect the public health
and safety. This is true even though it has been stated repeatedly that
public safety considerations are paramount in licensing activities under the
Atomic Energy Act (Ref. 12). Although this statement may be correct in the
context of the licensing process and a licensee's responsibilities, it does
not mean that the NRC itself has the resources to take whatever steps are
necessary to ensure public health and safety should a licensee be unable to
carry out its responsibilities under the license.

The NRC is a relatively small agency (a staff of slightly more than 3000
persons) which is charged with protecting the health and safety of the public
with respect to all operating licenses, as well as construction permit and
license applications. Any significant reassignment of personnel from these
tasks would seriously impair NRC's ability to continue these responsibilities.

Further, a survey conducted within the NRC by the Office of Inspection and
Enforcement in May 1980, albeit limited in scope, determined that there are
approximately 50 staff members with managerial experience at commercial or
military reactor facilities, 40 members with commercial operator experience,
125 members with military operator experience, and 50 members with health
physics / chemistry experience. Cleanup or decontamination experience was not
explicitly identified in the survey. It is doubtful that, even given these
personnel with their identified experience, the NRC would be able to assume
the burden of cleanup. Consequently, NRC could not consider taking over
cleanup responsibility without additional staffing or financial assistance.

In terms of relative size, staff experience, and impact on other necessary
duties to protect the health and safety of the public, the impact on the
NRC---in comparison with, for example, DOE and its civilian national
laboratories---would appear to be especially severe. Consideration cf the
public interest and the cleanup of TMI-2 in relation to the NRC's other
important health and safety regulatory responsibilities should be weighed
carefully before the NRC is given cleanup responsibilities.'

I
|

.
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3.0 ALTERNATIVES TO MINIMIZE THE POTENTIAL OF BANKRUPTCY
,

The potential impact of bankruptcy on TMI cleanup leads to the conclusion that
other alternatives should be examined to reduce the potential of bankruptcy or

i

to independently ensure cleanup funds. It may be that Federal and state
agencies and interested members of the financial community---while desiring to
foster the cleanup of TMI, continued electric service to customers, and repay-
ment of outstanding loans---do not want to give the appearance of assisting or
" bailing out" the licensee. The danger is that in attempting to be indifferent
to the health or survival of the entity known as Metropolitan Edison Co.---
through taking official actions or avoiding certain actions---the necessary
wherewithal to accomplish specific goals such as cleanup may be withheld.

Actions in protecting the public health and safety are more likely to be
successful if they are carried out by a financially healthy organization

! rather than by one facing continuous financial uncertainty. Further, ending
the company's existence or keeping it financially unsound would not appear to
be an objective of the agencies or organizations that affect the financial
viability of Met-Ed. Yet, a policy of official indifference to the overall
financial health or existence of the company could have a punitive result.
That result, in addition to harming management, stockholders, and creditors of
the company, would ultimately fall on the ratepayers and taxpayers.

Just as the state utility commissions do not wish to write a blank check on
j the ratepayers, Federal agencies are reluctant, and indeed have no authority,

to write a blank check on the U.S. Treasury, nor do the banks want to exceed
their fiduciary duties. Hearing orders, testimony, and the exchange of letters
between agencies demonstrate that each party is sensitive to the limits of
what it might do, as well as to what le other parties could do.

This section briefly discusses some alternatives to bankruptcy; others are
also possible. (For example, any funds that GPU might obtain from its law
suit against Babcock & Wilcox have not been considered here.) All of the
alternatives d', cussed are directed toward improving Met-Ed's cash flow or
makir.g additio funds available to clean up TMI-2. Some of the alternatives
would provide o. y limited assistance, while others could provide a substantial
part of the cle. Jp cost. All of the alternatives would require many months
to be put into op ration.

3.1 Availability of Federal Assistance

As described in Section 1.7, tnere are no established procedures or existing
Federal laws which could provide funds or other assistance to clean up TMI-2
in the event that the utility is unable to finance the cleanup cost.

,

New legislation would be required to make Federal funds or assistance available
to the utility, to a state agency, or to a Federal agency to clean up the
site. Legislation in recent years with res; % t to the Lockhead and Chrysler
loan guarantees and the high-level-liquid-waste demonstration program at West
Valley, New York, as well as the proposed "superfund" legislation, are examples3

of approaches of Federal assistance, if such assistance were considered
appropriate.
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! The prospect of obtaining Federal assistance for the TMI accident was addressed
in GPU testinany before the PAPUC in March 1980 in response to the question of '

! whether Met-Ed, Penelec, or GPU contacted any governmental agencies to obtain
financial help for the TMI accident and what the results or status of each
contact was. GPU officials stated that Federal or state assistance would

| require the enactment of new legislation, but they were .'ot optimistic that
'

support for such legislation could be obtained at tha+ time. Among the
reasons they cited for this view were:

* The ratepayers of the GPU companies are not currently bearing an
inordinately heavy burden in the form of high electric rates. (See

: Section 1.4 for a discussion of the impacts of TMI-2 cleanup cost on
ratepayers.)

It is unlikely that legislation coald be enacted which would have
the customers of other electric utilities or taxpayers in general
directly share the cost of the TMI-2 accident, while the GPU rate-4

i payers retained all the past anti anticipated future benefits of
_

nuclear generat'on.

*
.

It has not been national policy to equalize the electric rates of

| customers.

The average family income of the areas served by the GPU companies
is well above that of many other areas. Legislation which would
shift part of the burden of the TMI-2 accident from higher income
. milies to lower income families is unlikely.1

It is significant to note that on August 8, 1980, GPU announced that it would
i attempt to persuade other utilities and the Federal government to extend

financial aid for the cleanup. Wh,le letters from the White House and the NRC'

to the PAPUC Chairman (Appendix F) indicate that there is no statutory author-
ity for any form of direct financial aid to assist in the cleanup, the letters

,

also state that the financial well-being of Met-Ed and the needs of the statei

and the affected community will be monitored closely. If the PAPUC and NJBPU
i continue their present policy of not permitting.TMI costs to be passed through
| to the ratepayers, this could adversely affect Met-Ed's earnings---including
: stockholder dividends, available funds from cash flow, and bank lines of
: credit---and could lead to further financial distress for the companies.

! Conversely, one may envision a situation wherein the PAPUC and NJBPU put TMI-1
: and -2 into the rate base and pass all cleanup costs on to the ratepayers, and

the ratepayers might be considered to be bearing inordinately and inequitably-

1 high costs (see Section 1.4). In either case, Federal legislation to provide
public funds or other financial help might be sought.:

!

| The GA0 (Ref. 4) has suggested that the Secretary of Energy take the lead in
; conducting a detailed study of the GPU system as to its future role as a

provider of electric power, the financial considerations it will need to fill!

; such a role, how these finances can best be obtained, and the appropriate
; roles of the regulatory agencies. In its report on the finarcial fallout from

TMI, the GA0 lists several questions which the DOE study should address and
;

:
:
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suggests that a report (including any proposed legislation) be presented to
Congress no later than February 1, 1981.*'

5 In recent years two corporations under financial stress---Lockheed and
Chrysler---have received Federal financial assistance, and this year the-

Congress authorized DOE to carry out a high-level liquid nuclear waste manage-
'.

ment demonstration project at a nuclear fuei *eprocessing plant in West Valley,
New York which had been shut down d nce 1972. The Emergency Loan Guarantee
Act (Public Law 92-70), enacted in 19/1, authorized government guarantees of,

up to $250 million of private bank debt to private corporations which satisfied4

certain specified requirements. Although the loan guarantees hypotheticallya' were available to any qualified applicant, the guarantee program in effect was
authorized to assure Lockheed Corporation adequate credit to survive a-financial
liquidity crisis then being experienced and to give Lockheed the opportunity
to restore itself to a position in which it would have access to the normal,

crec"t markets. (See Appendix G for the text of this Act.)

The second example of Federal financial assistance is the Federal Aid to;

Chrysler Corporation Act (Public Law 96-185), approved January 7, 1980.*

Appendix H provides a copy of the text of this Act, while Appendix I gives a
chronology of events which led up to the signing. Note that the Chrysler
financing plan includes assistance from state, local, and other governments
and from dealers and suppliers, as well as deferred pension contributions. By
analogy, if new legislation provided for a loan guarantee for Met-Ed or GPU,
the affected states, local governments, nuclear suppliers, and other utilities,

might provide assistance in addition to that provided by the Federal government.
While a loan guarantee to accomplish TMI-2 cleanup may be successful in obtain-
ing funds for ensuring cash flow for this purpose, the cost would eventually
be borne by ratepayers (as discussed in Section 1.4). The loan guarantee
would primarily open up a source of additional credit not presently available
through usual sources. If the motivation is to relieve the ratepayer of some

' of the cleanup costs, loan guarantees are not the full answer.

"During consideration of the NRC FY 81 budget authorization on July 31, 1980,
the Senate unanimously accepted an amendment which calls for the Comptroller
General, in cooperation with the NRC, to conduct a detailed study of the finan-
cial viability of GPU. This study, which would be a direct result of the GA0;

report, would examine whether or not GPU will be able to provide system
reliability to its customers at reasonable rates, and, if not, what actions may
be necessary to rectify this situation.

' It should be noted, however, that Sections 209 or 311 of the Federal Power Act
might provide the mechanism for initiating Federal action in the Executive
Branch (see Appendix E). Section 209 authorizes the Federal Energy Regulatory
Commission (FERC) to refer any matter arising in the administration of the
Federal Power Act to a joint board of FERC and affected state entities for
further action. Section 311 authorizes DOE to conduct investigations to secure
information necessary or appropriate as a basis for recommending legislation
regarding any aspect of electric energy.
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The Western New York Nuclear Services Center in West Valley was a commercial,

reprocessing plant located on land owned by the State of New York. First
operated in 1966, the facility had been closed since 1972 because it could not

i be operated profitably in compliance with strengthened Federal standards
regarding the storage of liquid nuclear waste. However, 580,000 gallons of
high-level radioactive liquids remained at the site. The liquids were in two

;

carbon-steel tanks which could leak. The West Valley Demonstration Project
Act of 1980 (P.L. 96-368) obligates the Federal government to pay 90 percent
of the costs of waste removal, with the State of New York paying the remaining
10 percent. (It is estimated that the project could cost a total of $300
million and it is expected to take 10 years or longer.) The full text of this
act appears as Appendix J.

3.2 Federal Assessment of Utilities To Provide a Cleanup Fund

i

Congress is considering several "superfund" bills which would provide a system
i of response, liability, compensation, and cleanup for hazardous substances

released into the environment and for inactive hazardous waste disposal sites.,

1 While none of the versions of the superfund now proposed is likely to impact
I the cleanup of TMI-2, they suggest a possible solution for the TMI post-

accident situation to cover remaining expenses. If the funding concept under-.

i lying a superfund hid been in effect when the TMI accident occurred and if it
covered nuclear accidents, some additional funds would have been available to
cover the cleanup cost. Thus, the utility might not have had to be so dependent
on banks for short-term credit and on state commissions for rate increases to
improve cash flow to cover the cleanup cost.

Because a superfund is not now in existence and, moreover, is not likely to
cover a situation involving an accident at a ficensed nuclear power plant when
and if currently proposed legislation is enacted, a separate arrangement for a
nuclear " cleanup fund" might be considered. The fund could be administered by
the Federal government (with possibly some coordinating role played by affected
states) or by the private irsurance market; it could be financed by fees,

i collected from utilities or other segments of the nuclear industry. The
cleanup fund could provide immediate funds for cleanup or decommissioning of
abandoned facilities when the licensee is financially unable to do so.

.

The TMI accident could be the point of departure for initiating the necessary
Federal legislation and/or state agreements to establish a fund for both the.

TMI accident and any future accident. Both the PAPUC and the NJBPU contend'

; that the GPU ratepayers and investors should not have to bear the entire
i burden cf the TMI accident. They further state that this burden properly

belongs to all those who have benefited in the past and who will benefit in
the future from the lower cost nuclear energy. Because th federal government
has been a keystone in the development of commercial uses of nuclear energy,
it is argued that the Federal government has a parallel responsibility to act

,

in the event of an accident.

; As of April 1, 1980, there was 49,000-MWe (net) installed capacity in operating
reactors. Assuming a 65 percent capacity factor, this nuclear capacity produces
about 280 million MWh per year. Therefore, if, for example, a tax of 1.0
mill /kWh (1$/MWh) were levied on all electricity generated by nuclear power,;
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this tax would yield about $280 million per year. This revenue could provide
funds for TMI cleanup.

3.3 Voluntary Contributions from Other Utilities

At present, there are no known plans to provide a mechanism for contributions
to be made by cther utilities to the TMI owners to help clean up TMI-2.
Moreover, it is not clear that such assistance (if not part of some pre-
established mutually developed scheme like NEIL*) could be justified to the
state utility commissions involved as allowable expenses to ratepayers.

Possibly the charter for the insurance programs, once the programs become
fully established, could be expanded to include assistance for cleanup opera-
tions after an accident. On the other hand, a voluntary program of funding
assistance among utilities with nuclear power plants may fcce some of the
problems outlined in Section 3.1 above with respect to an involuntary, Federally
mandated program.

Utilities presently contribute voluntarily to the Electric Power Research
Institute (EPRI), which conducts a broad program of research and development
in technologies for electric power, including funds being provided for TMI-2
post-accident examinations (see Section 3.5 on the four party agreement,
NRC/D0E/EPRI/GPU). However, EPRI funds, by its charter, are not meant for use
in situations like TMI cleanup.

Also, personnel could be made available from other utilities or from nuclear
suppliers to assist in cleanup; this would give them valuable experience, not
otherwise obtainable, which might be useful in future decommissioning efforts
(even for undamaged reactors) or in the design of future reactors. However,
such assistance probably would not substantially reduce the cost of cleanup.

3.4 Indirect Tax Assistance

Pennsylvania imposes a 4.5 percent tax on the gross receipts of Pennsylvania
utilities and a 6 percent tax on the utilities' sales to commercial and indus-
trial customers. As a result of the TMI-2 accident, GPU revenues rose
unexpectedly (because of more expensive replacement power), and state tax
revenues also increased. State legislation could be enacted that would remove
sales and gross-receipts taxes from such increased utility revenues durii.g
extraordinary periods of this type. In the present instance the staff estimates **
that if oil is used to generate replacement power for TMI-1 and -2, this

^1ne nuclear industry's insurance pool (Nuclear Electric Insurance Limited -
"NEIL") is being established to help cover the cost of replacement power
requirad as a result of a nuclear. accident. As reported in Energy Daily
(August 26, 1980), the American Public Power Association (APPA) is develop-
ing a second insurance program of a similar nature.

**3ased on a split of 10 percent, 40 percent and 50 percent for Penelec, Met-Ed,
and Jersey Central, respectively; 1700 MWe, capacity factor of 0.65, differ-
ential between replacement fuel cost and nuclear fuel cost of 40 mills /kWh for
oil and 10 mills /kWh for coal. This split (10/40/50) represents the need for
replacement power among the three companies, rather than their ownership shares
of TMI.
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: incremental tax would amount to about $17 million per year. If coal is the

j replacement energy, the incremental tax would be about $4 million for Met-Ed
; and Penelec.

In New Jersey, all revenues (including energy-adjustment-charge revenues) from
the sale to ultimate customers are subject to a 14.5 percent gross-receipts
tax. This amounts to about $27 million per year if oil is the replacement

: fuel for TMI-1 and -2, and about $7 million if coal is the replacerant fuel.

j The state could enact legislation to eliminate this tax on TMI replacement
energy.

While these amounts could obviously not contribute significanctly to cleanup
funds, reduction of this tax would, in effect, give the state utility commis-

) sions more flexibility in setting rates (i.e., the state utility commissions
could let the utility retain part or all of the tax savings by not permitting ;>

' the savings to be passed through to the ratepayers, thus improving the utility's
cash flow). Alternately, state utility commissions could remove revenue
requirements on the utilities to cover these taxes and thereby ease some of
the burden on the ratepayers.

3.5 Research and Development Funding
!

Te achieve common goals in TMI-2 data gathering, a four party (NRC, DOE, EPRI,
,

and GPU) coordination agreement, signed on March 26, 1980, has been implemented.
.

Although not an " alternative" to portions of funds for GPU cleanup activities
! (no funds are provided under this agreement for cleanup operations), the

agreement does enable funding for critical data gathering operations during'

cleanup, which otherwise would likely be lost to the nuclear community.

Principal funding for the effort will be provided by DOE; as of the end of FY
80, DOE had spent about $3.5 million in staffing up the site office and in
initial data gathering. EPRI is considering expenditures of $6.5 million for
its sponsored efforts, scheduled to take several years, and the NRC had expended'

about $150,000 in data gathering efforts as of the end of FY 80.

A completely different kind of research and development program could evolve.
DOE could take over TMI-2 (through purchase or lease) and use it as a long-term,

research facility. Several areas could be investigated, such as the performance'

; of materials, instruments, and controls under accident and post-accident
conditions; cleanup methods; and the effects of the accident on the fuel, to
name some major ones. The financing of the cleanup would be part of the
funding for the research and deveivi, ent effort. The present owners would, of
course, have to adjust their future generation capacity to replace the power
that had been planned to be available (com TMI-2.

'

3.6 Restart of TMI-1

! Probably the most significant step toward financial rehabilitation of the
utility companies would be the restart of TMI-1 and the inclusica of the unit
in the rate base. Restart of TMI-1 is the subject of an adjudicatory hearing,
which is just now getting under way. The restart of TMI-1 would reduce the
amount of replacement power needed, thereby reducing directly the cost of
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electricity to the ratepayers and improving the utility's cashflow position
and its ability to obtain long-term financing for the cleanup of TMI-2. The'

savings to the ratepayers in fuel cost would be on the order of $200 million
.

! per year if oil is the replacement fuel, and $50 million per year if coal is !
the replacement fuel. The inclusion of the unit in the rate base would permit

j the utilities to recover fixed operation and maintenance costs and interest
charges on the nuclear fuel of about $26 million and fixed cost on investment'

i in TMI-l of about $70 million per year.
4
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4.0 RECOMENDATIONS

(1) The NRC should encourage the Executive branch to initiate discussions among
state and Federal agencies and representatives of the financial community
with regard to the financial ability of Met-Ed to continue cleanup. Direct
and frank consultations among these parties would seem far preferable to
indirect communications in hearing orders or in the exchange of correspond-
ence. Such discussions would undoubtedly disclose common goals in the
public interest and would suggest methods for working together toward these
goals. These discussions should also be helpful in defining what each
organization is trying to accomplish, what it is indifferent to, and what
it is willing to accept as a result of a desired action. The public's
interest is not served if each party considers only its specific interests
to the exclusion of any other duties or concerns.

(2) NRC shouid participate actively with whatever organizations are given the
authority to conduct further analyses of financing alternatives for TMI
cleanup.

(3) The NRC staff should continue, utilizing the Federal Energy Regulatory
Commission, to monitor GPU closely for its overall financial health and
its cashflow position throughout the cleanup process. GPU, Met-Ed, and
other TMI licensees should be required to submit to the NRC staff a
quarterly status report of their financial condition, including their
assessment of situations and pending rate hearings that could have an impact
on the companies' ability to continue cleanup. The Commission should be
apprised by the staff at least que.rterly of the overall financial condition
of GPU and should be informed imsediately if it appears likely that GPU
will not be able to meet its cNanup ' gations. This would provide as
early a warning as possible s , tnt NRC .ould alert the Executive branch
and Congress of situations that might call for another party to be prepared
to take over cleanup if necessary. The Federal Energy Regulatory Commis-
sion (and possibly the Securities and Exchange Commission) should be
requested to periodically advise the NRC on the financial ability of GPU
to continue cleanup.

(4) Information on all discrete stages of the cleanup process, including re-
quired manpower, timing, and cost, should be updated periodically by the
licensee so that the NRC will be able to determine whether a particular
cleanup step can be suspended or must continue if it becomes necessary to
revoke the current licenses and transfer the responsibility of the license
to another party.

(5) Procedures for transferring license responsibilities should be identified.
The Commission should consider rulemaking to develop more detailed proce-
dures for carrying out its responsibilities under Section 184, 186a, and
188 of the Act. In addition, a standby Commission order might be prepared
providing for transfer of license responsibility, to take effect immediately
if the licensee were to go bankrupt.

(6) A more comprehensive review should be made of technical and management
skills available within the NRC staff to develop an inventory of NRC per-
sonnel that could possibly be used, if it bectme necessary for the NRC,
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as an interim caretaking measure, to manage the cleanup in the event of
default. IndiJ duals with necessary skills in health physics; chemical4

processing; chemestry; radioactive-waste treatment, handling, and storage
systems; reactor operations; and reactor management should be identified.
Such review should include a statement of the staff members' present duties
and an appraisal of the health and safety impact of their being diverted
from their present duties to manage cleanup activities at THI-2. In
addition, the Commissir,n should consider recommending that DOE conduct a
similar review of the skilis of its staff and the staffs of its operating
contractors at its civilian national laboratories.

(7) NRC should consider recommending to the Executive branch that an appropri-
ate Federal agency-- preferably an agency such as DOE, that has a broad
resource capability-- seek a contingency authorization from Congress to
be used in the event of unexpectedly rapid Met-Ed/GPU default.
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APPENDIX A

TMI CLEANUP PLANS AND COST ESTIMATE

1.0 ACCIDENT BACKGROUND AND PRESENT STATE OF CLEANUP

On March 28, 1979, Three Mile Island Unit 2, a 177-fuel-assembly, pressurized-
water reactor, designed by Babcock and Wilcox and operated by Metropolitan
Edison, experienced a loss-of-main-feedwater transient which leo to a loss-of-
coolant accident, uncovering of the core, and subsequent core damage. (Detailed
descriptions of the accident sequence can be found in a number of reports.
See references 1, 2, and 3.) The accident left the plant with a heavily
damaged reactor core; extensive radioactive contarination in the reactor
coolant system and containment building; large amounts of liquid, solid, and
gaseous radioactive waste to be either processed or disposed of; and radio-
active contamination in the fuel handling and auxiliary buildings.

Soon after the initial phases of the accident, attention turned to the cleanup
of the significant amount of water which had been radioacti ely contaminated.
It was realized during the early planning stages after the au.ident that
additional liquid-storage capacity would be required. Space w s available in
the unit 2 fuel pool for 6 storage tanks with a combined volume of 110,000
gallons. A system called EPICOR-II was designed and constructed to decontami-
nate the water accumulated in the tanks in the unit 2 fuel handling and
auxiliary buildings.

An environmental assessment (EA) was prepared by the staff and issued for
public comment on August 20, 1979 regarding the use of EPICOR-II for the
processing of contaminated auxiliary-building water. A revised EA was issued
on October 3, 1979, and the Commission subsequently approved the use of
EPICOR-II. Disposition of the processed water is addressed in the draft
Programmatic Environmental Impact Statement (PEIS) prepared by the staff, and
a decision will be made following public comment on and completion of the
final PEIS.

As of the date of this report, cleanup and decontamination of the auxiliary
building is nearly complete, including processing of the contaminated water.
The purge of the containment-building atmosphere was completed July 11, 1980,
but actual containment-building cleanup and fuel removal have not been started.
Personnel have made two brief entries into the containment building to collect
data and conduct radiation surveys in preparation for containment cleanup and
fuel removal. Engineering and planning for facilities necessary for cleanup
have been in progress for the past year.<

2.0 CLEANUP MILESTONES AND SCHEDULE

The recently released General Public Utilities (GPU) TMI-2 Recovery Program
Estimate (Ref. 4) describes the critical path sequence for current cleanup
planning as follows:
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(1) processing and removal of contaminated water in the basement of the
containment building

(2) gross decontamination of the upper levels of containment to allow removal
of the reactor upper head

(3) planning for and subsequently removing the reactor-vessel head

(4) detailed examination of the reactor core and its ultimate removal

(5) chemical cleaning of the reactor pressure vessel and primary system

(6) completion of containment-building decontamination

Key cleanup milestones from this sequence are:

(1) initiation of processing of containment sump water March 1981

(2) completion of conta nment sump-water processing October 1981

(3) completion of cleanup of the auxiliary and fuel
handling buildings December 1981

(4) initiation of containment decontamination January 1982

(5) removal of the reactor-vessel head June 1982

(6) removal of the reactor fuel April 1983

(7) completion of containment decontamination December 1983

References 4 and 5 contain a more detailed cleanup. schedule and description of
the various phases of the cleanup. It should be noted, however, that these

,

scheduling estimates will be revised as cleanup progresses.

3.0 COST OF CLEANUP
:

'

The cost estimates in this Appendix were taken from reference 4 and depend on|
certain assumptions and qualifications. Most important among these are the
assumptions that the schedule milestones are met, that the current technical
understanding of the situation inside containment and the reactor primary
system is minimal, and that uncertainties associated with waste disposali

exist.j

!

|

!

'
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Summary of Cleanup Costs ($ millions)*e

- -

1979 costs not charged to expense $ 95

Cleanup and restoration

1980 to 1985 without escalation 690**
1 yr extension in schedule 50
Escalation (~ 8%/yr) 140
Replar.ement fuel core 70**
Allowince for construction on fuel core 13

Operation and maintenance costs charged to expense

1979 and 1980 17
1981 to 1985 75

Total $1150

A
THI-2 cleanup and restoration costs used in GPU presentation to NRC (8/14/80).

AA
These components make up the $760 million figure that has appeared in the
press.

The above costs include about $500 million for cleanup and $260 million for
restorat;on to a " pre-accident operating condition," including a new fuel
core. Estimates for schedule extension, escalation, operation and maintenance
costs, and allowance for construction on the fuel core raise the total cost to
$1150 million. The increases of $400 million over preliminary estimates (made
about 1 year ago) are attributed to higher estimates for many of the original
tasks, as well as the increascd costs associated with a longet time schedule.
A decision by the licensee to propose restoration to operation ir decommis-
sioning must await detailed inspection of the major plant comn90ents.
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APPENDIX B

FINANCIAL IMPLICATIONS OF THE ACCIDENT AT THI-2

1.0 INTRODUCTION

General Public Utilities (GPU) is a holding company for Metropolitan Edison
Co. (Met-Ed), Pennsylvania Electric Co. (Penelec), and Jersey Central Power
and Light Co. (Jersey Central). GPU owns all the common stock of the sub--

sidiaries. The costs of cleanup following the accident at Three Mlle Island
Unit 2 impact all three subsidiaries because they are joint owners of THI-2,
as well as THI-1.

The accident at TMI-2 had severe financial consequences for each of the three
subsidiaries and for GPU because of the additional cost of replacement power
(not recovered by rate increases until June 1, 1980), to0 ether with the removal
of TMI-1 from the rate base in May 1980.

Purchase of replacement power was a major factor in creating the utilities'
need to borrow heavily. This borrowing was principally short-term. GPU and
each of the three subsidiaries jointly entered into a revolving credit agreeme it.
(RCA) with a consortium of 43 banks, 2 of which (Chemical Bank and Citibank)
are acting as agent and co-agent for the consortium. The RCA was finalized
June 15, 1979, and its terms essentially preclude any other source of financing,
including the sale of property by any of the four borrowers. Among other
conditions, no new debt created by the borrowers can have a security pledge
that takes priority over the RCA. Limits are placed on the maximum amount
each may borrow.

The PAPUC order of May 23, 1980 allowed Met-Ed and Penelec to recover the
costs of replacement power for the period June 1 to the end of 1980. In
addition, the May 23rd order allowed Met-Ed to collect deferred energy costs
of $84.6 million and Penelec to collect deferred energy costs of $7.8 million
over the next 18 months. (Deferred energy costs refer to energy costs incurred
by these companies but not charged to their customers before the May 23rd
order. By the same order, TMI-1 was removed from the rate base because the
Commission found it was not "used and useful" at this time.) With regard to
energy costs, these two companies now appear to be in a more stable cashflow
position. On May 15, 1980, the New Jersey Board of Public Utilities (NJBPU)
allowed Jersey Central an interim rate increase of $60 million. This increase
countered a then-imminent threat to Jecsey Central's financial stability.
Whether this increase will allow Jersey Central sufficient stability to con-
tinue supplying service is subject to further investigation by the NJBPU.

Each of the arrangements for generating cash flow is conditional. It was
specifically noted by the PAPUC that an al'owance for fuel-cost recovery is
not a " blank check on customers," but rather that the companies must demon-
strate prudent manage.ent in incurring ene gy costs. The rate approval by the
NJBPU is interim and is subject to refund depending on final Board findings.
At the same time, the RCA calls for immeditte review and possible cancellation

B-1
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of the agreement, including an immediate demand for full payment of the balance,,

if current conditions worsen for the borrowers.

GPU and each of the subsidiaries are, therefore, essentially completely depen-'

dent on the continued financial stability of each of the other three. The
financial failure of one would almost certainly place the RCA in jeopardy.

4 This, in turn, would end short-term financing---the only type of financing
.

currently available from outside sources---for each borrower. !
1

| 2.0 FINANCIAL EFFECT OF THE TMI-2 ACCIDENT ON GPU AND ITS SUBSIDIARIES

| The consolidated preaccident financial condition of the GPU system was sound,
although the financial soundness of each of the three companies differed. An
official of the Securities and Exchange Commission (SEC) testified before
Senate subcommittee hearings (Ref. 1) and before the NJBPU that, prior to the

: TMI-2 accident, the GPU companies were soundly capitalized. During recent '

PAPUC hearings, witnesses from a management consulting firm engaged by the i

PAPUC to conduct a management audit of the GPU companies stated that, prior to,

j the accident, GPU was prudently capitalized and its financif position was
i strong and improving.
, ,

GPU's financial statements show that a steadily improving earnings picture
| existed, and increases in the GPU common stock dividend were paid in 1977 and

1978 (Pef. 2). In spite of slightly reduced earnings in 1978, GPU increased
dividends somewhat to improve its attractivenes: to investors. GPU's common,

; stock was selling for $18-7/8 per share on the New York Stock Exchange, and
its bond and preferred stock ratings were within industry norms. The $750 -

million investment in TMI-2 was completed, and the unit was placed into com-
mercial service on December 30, 1978. State utility commission approvals to
allow the TMI-2 costs in the companies' base rates were expected soon and
would further irrprove the earnings picture.

However, rete adjustments lagged costs in one instance. The cashflow reduc-
tion which resulted in a deferred energy balance began with the coal strike of
1977-1978. Met-Ed and Penelec had $46 inillion in their deferred energy account
on December 31, 1978. In its order of June 19, 1979, the PAPUC allowed Met-Ed
and Penelec to collect about $11 million of these costs per year (which would
require more than 4 years for recovering the $46 million). In 1979, the NJBPU

,

was allowing Jersey Central to collect $2.3 million per year to recover ai

' deferred energy balance of $52 million (Ref. 2). (This rate would require a
far greater period for cost recovery.)

The TMI-2 accident and subsequent regulatory actions worsened the comnanies',

i financial position. The commercial phase-in of TMI-2 on December ^20, 1978
offset '.he loss of generating capacity expected from the refueling shutdown of I

,

TMI-1 in early January 1979. This not only left GPU's generating capacity'

relatively unchanged during the first quarter of 1979, but also portended
increased earnings as the NJBPU and PAPUC took steps to include the TMI-2
costs in the companies' base rates. However, the March 28, 1979 accident at

: TMI-2 and the ccntinued regulatory shutdown of TMI-1 resulted in serious
! adverse changes to GPU's financial condition. Primarily, these changes lowered

cash flow, earnings posture, and interest coverage, which, in turn, limited
the firancing ability of the companies. The actions of the various regulatory

6
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agencies following the accident also influenced the financial status of the
companies.

The substantial reduction in GPU's cash flow and the incre ase in its short-
term debt have come principally from the need to buy the large quantities of
higher cost replacement power required as a result of the loss of the TMI
units. Immediately after the accident, GPU maintained continuous and reliable
service to its customers by purchasing replacement power through GPU's ties to
the Pennsylvania-New Jersey-Maryland (PJM) Interconnection. Subsequently,
supplies were also obtained from other utility companies under long- or short-
term contracts. This incremental replacement power cost far more than the
incremental revenue the companies were recovering through their rates. The
basic cause for the cost increase was the differential between the cost of
nuclear fuel and the cost of coal and oil. The cost of nuclear fuel for the
TMI units in 1979 was expected to be about 4 mills per kWh. In contrast, coal

costs are about 15 mills per kWh, and oil costs about 46 mills per kWh.

Within a few months after the accident, the companies arranged to purchase
power from coal-based generation outside the PJM powe.' pool; as a result
replacement power cost $45 million less in 1979 than it would have if all
replacement power had been purchased through PJM. Even with this savings, the
companies' net power purchases and power pool interchanges for 1979 increased
to about $258 million, or more than double the amount for 1978. Recovery of
fuel costs for 1980 is expected to be about $100 million (Ref. 3). These
costs are based on the cost of replacement power coming primarily from coal-
fired plants. The large quantity of power purchased, in combination with the
substantially higher amounts of costs that were not recovered, resulted in a
severe strain on the cash flow position of the companies.

Although the cost of replacement power has been the single largest cashflow
effect of the accident on GPU finances, other unanticipated cash demands were
triggered by the accident. Extensive cleanup costs at TMI-2 have already been
incurred by the companies. As of the date this report was written, about $165
million had been spent for cleanup. Significant portions of the cleanup
expenses have not been covered by insurance. Further, because of insurance
claim procedures there is a delay in recovering costs from the insurers. This
means that such amounts mast be borrowed until the insurance funds are received.
Safety-related changes for TMI-1 have also required cash resources which are
not covered by insurance proceeds and are not recovered in current rate
schedules. This, too, means more borrowing.

GPU's present cash resources are dependent on two external constraints---
availability of bank borrowing and revenues set through rate regulation---
matters over which the utility has little control. Unlike many businesses
that can immediately reflect production costs and a profit margin when the
product is sold, electric utilities can increase their rates only upon approval
by the appropriate utility commissio.n. Utility-rate-increase allowances are
generally preceded by a regulatory time lag that delays recovery of current

! costs. Because GPU was not able to recoup the higher costs of purchased power
! immediately through higher rates, the companies made up this cash deficit by

first borrowing from banks, then issuing bonds, and later by more bank borrowing.

! B-3
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3.0 POST-ACCIDENT FINANCING )

3.1 The Revolving C redit Agreement
.

On June 15, 1979, GPU officials negotiated the revolving credit agreement
(RCA) with a consortium of banks to provide a maximum of $412 million of
short-term borrowing for the GPU system. These funds were to finance tha
unrecovered cost of purchased replacement power and otler current cc 2 obli-
gations net met through revenues. These short-term RCA t,orrowti.c allowed the
companies to pay for the power necessary to continue providing serv.O to
customers and to avoid insolvency.

The banks have set an interim credit limit of $292 million. As of May 31,
1980, the outstanding borrowing under the RCA for each of the companies and
their respective sublimits were: GPU - $50 million borrowed, $75 million
limit; Jersey Central - $133 million borrowed, $139 million limit; Met-Ed
-$99* million borrowed, $105 million limit; and Penelec - no borrowing, $116
million limit. This totals $282 million of borrowing (Ref. 3).,

I
3.2 Other Financing

To reduce the rapidly increasing amount of ~oorrowing outstanding under the RCA
during the initial months after the accident and to provide needed working
capital, on June 28, 1979, Jersey Central and Penelec each privately placed

; $50 million of long-term (20 year) first mortgage bonds. To meet the impendng
required redemption of maturing bonds and further reduce borrowings under the'

RCA, Jersey Central privately placed an additional $47.5 million of first- k
mortgage bonds on October 22, 1979. Under the RCA and the bond purchase
agreements, the amounts outstanding may be called by the lenders if any material
and adverse change in circumstances occurs. (A summary of the rate increases
authorized to date may be found in the GPU System Cash and Earnings Report.)

4

4.0 ACTIONS TO RELIEVE PRESSURE ON CASH DEMAND

In addition to efforts to minimize the costs of purchased power, GPU and its
operating companies have taken a number of actions since the accident which
are designed to reduce expenditures, conserve their available financial
resources, and minimize the impact of the accident on consumcrs. Some of the
major actions taken include

GPU suspended work on two of its major construction programs, an 1120-MWo

nuclear plant at Forked River, New Jersey and a 625-MW coal-fired plant<

at the Seward Station near Johnstown, Pennsylvania.

; o GPU's formerly projected construction budget for 1979 was $455 million,
! but it was reduced to $351 million in actual expenditures, a savings of

$104.million.

o Capital expenditures for 1980 are now estimated to be about $200 million.

Some routine maintenance work has also been delayed, principally to helpo
alleviate current cash shortages. However, some of these delays, such as

-

* Includes $13 million of first-mortgage bonds issued and outstanding.
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tree trimming and other power-line maintenance, are only stop gap measures
because these functions must be done to maintain reliable service.

o Pursuant to State utility commission orders, the companies recently
initiated a load-conservation program in an effort to reduce projected
demand and sales of power.

5.0 PROJECTED FINANCIAL CONDITIONS

Figures 5-1 through 5-5 show the RCA limit for each company, as well as the
GPU system total in relation to the projected short-term debt through the end
of 1981. These figures are based on assumptions regarding actions by the two
utility commissions, as shown in Table 5-1. T'ie combination of the assumed
restart of TMI-1 with the estimated rate relie; sill allow Jersey Central to
work down its short-term credit over this period. These combined actions will
also increase earnings to the extent that Jersey Central expects to be able to
issue $50 million in bonds in July 1981. Because of its better cash flow,

Penelec will be substantially below its short-term borrowing ceiling during
this period. Based on a mid-1981 restart of THI-1, Penelec also contemplates
a sale of $50 million in bonds early in 1981. Met-Ed, on the other hand, will
have a continuing problem of short-term borrowing, even with a substantial
reduction in the deferred energy balance. Other costs (primarily fixed costs
of THI-1, which cannot be covered av customer charges unless it is restarted)
will be a major factor in the short-term debt going above the currently author-
ized RCA limit by March 1981. The specific immediate cause of the rise in
Met-Ed's short-term debt in March 1981 is the annual payment of state and
local taxes which are due in the spring (see Figure 5-4). Met-Ed cannot issue
bonds during the forecast period because its interest coverage is projected to
be below its mortgage-bond indenture requirements.

Note from Table 5-1 that Met-Ed has forecast that it will receive $52 million
in rate increases of the total of $73 million it requested. Met-Ed also has
forecast that TMI-1 will restart July 1,1981. For Met-Ed to avoid financial
difficulties in the first half of 1981, events more favorable than those being
forecast by GPU will have to occur. Three such favorable events would be a
higher rate adjustment, an earlier approval of TMI-1 restart (and earlier
placement into the rate base), and the allowing of an increase in its line of
credit.

By the same token, the situation for Met-Ed could be worse than forecast (see
Section 6.0 below on recent developments). It is not likely that additional
short-term credit will be made available to Met-Ed by the bank consortium. In
a letter to GPU dated May 15, 1980, Chemical Bank and Citibank urged that
PAPUC take favorable regulatory action and other steps which would bring the
utilities' earnings to a level to support long-term financing. Quoting from
this letter:

It is the expectation of the Banks that ME's Indebtedness under the
Credit Agreement will not exceed the levels outlined in our prior
letter. In addition, the Banks will carefully review the final
order of the PAPUC and, if still confronted with a reduction of base
rate revenues, may consider further limiting availability to ME on a
basis related to the reduction of ME's deferred energy easts account.

B-5
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Figure 5-4 Met-Ed: Forecasted short-term debt and deferred energy balance.

1



I I i 1 1 I i i I
- . -, s,

'

\ o' 4
e| 8:- -

- , .. ' %-
.

| *I L< .
- gr w i

m i/-. u

/ / a .|
g- .

i ~
'

,= cc
~ y

-

/ =
n s..

g- - -,

/ s ->.
cj @- . -

/ =i.
y

- e-

/g i =.

E

\
\=|* a.-

I! | 3: E
_

: s| e-
. .

\
- . _

, s y.

_4 til\-
--

' i o
:b $I 5

| Ed r|
'

-
'

( si}
y.

*
|

- -
-

: =. -- L ,
8=4 w i

17 ) ! -
- .

* m i *.

: I | e:-

a s5|, oo- -
.., * 7 CC u

: Ej ? *
- -

. s c>
| 2( c- . -

. c

. \ !-

E- m.
-

.-

f e i ms.
e i .

- -
.

\ E u
.

&
\- =c |i

J. --

d- C \
i l

--

1 ! I I I I I I I '' N

o o o o o o o o e o o
o a w e tu o a w v ru
N * * * * *8

zwaamez aoaasum
|

B-10
i

!

!



_ . . _ . _ _ . _ _ . __ _ _ - _ . _ _ _ _ . = _ ___ . _ -

1

Table 5-1 Ratemaking

Utility Rate Actions Assumed--Base Rates
.

j Jersey Central Filed for $173 million, of which (1) $51 million is to a ortize Forked
River over 10 years without return, (2) $22 million is ft TMI-1 opera-

! tion and maintenance expenses, based on a mid-1981 restart, and (3) $100
million is for higher operation and maintenance costs, incr tsed rate;

base, higher return allowance, and the like.
i

|
$60 m'? lion interim allowed June 1, 1980. $15 million additional
allowed Janutry 1, 1981. $51 million allowed July 1, 1981 to ame;tize
Forked hive". No increase in base rates for TMI-1 return to service,
but $16 nJ1 Hon amortization of deferred energy ends as of July 1,1981.

I Met-Ed Will file for $73 million, of which (1) $34 million will be for TMI-1
and (2) $39 million for non-TMI related cost increases. Will complain

,

against temporary rates and will ask for increased interim revenues.
1

i No change in rates from complaint against temporary rates or from
interim application. $25 million allowed January 1, 1981 for non-TMI
costs. $27 million allowed July 1, 1981 for TMI-1 return to service.

Penelec Will file for $63 million, of which (1) $15 million will be for TMI-1
and (2) $49 million will be for non-TMI related cost increases; will
also ask that there be no reduction of base rates for the expiration of
amortization on the pre-7/78 energy clause. Will complain against
temporary rates.

a

No change in rates from complaint against temporary rates. $30 million
allowed January 1, 1981 for non-TMI costs. $12 million allowed July 1

,

1981 for TMI-1 return to service.
,

Rate Actions Assumed--Energy Cost Recovery
i

Jersey Central September 1980: $73 million allowed; this is a judgmental estimate
between (a) full tariff implementation of $112 million and (b) recovery
of current cost only of $20 million.

March 1981: $80 million, representing full tariff implementation.

September " .: Reduction of $52 million, representing full tariff
implementat.on with TMI-1 savings reflected.

Met-Ed January 1981: No change in current billing factor, which is sufficient
to recover current cost in 1981 pending return of THI-1 to service.

July 1981: Reduction of $55 million, representing savings from TMI-1
generation.

January 1982: Reduction of $26 million, representing (a) a reduction
of $55 million from completion of 18-month TMI deferral recovery and
(b) an increase of $29 million representing 1982 energy cost estimate.

Penelec January 1981: $21 million increase to keep energy recovery approxi-
mately current, pending TMI-1 return to service without over-recovery.t

July 1981: No change with TMI-return.

.
January 1982: No change; end of amortization of TMI deferred costs is

! enough to offset 1982 cost increase.

Source: "GPU System. Cash and Earnings Forecast, June 1980 - December 1981," presented
to the GPU Board of Directors, June 5, 1980.

i
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,

Although the actions by PAPUC and RJBPU have eased the cashflow crisis regard-
ing energy cost, these revenues do not provide for financing the cleanup of

'

1 unit 2. Thus, while the financial stability of the companies could be main-
tained at least in the short run, the major concern of the NRC, the cleanup of
unit 2, may languish.

In addition to causing a loss of return on invested capital, the removal of
the TMI units from the rate bases precludes the companies from recovering any,

costs associated with serving debt and preferred stock, depreciation expense,
and station operation and maintenance (0&M) expense. Fixed O&M expenses and
interest on fuel costs for TMI-1 are about $?6 million,* and fixed costs on
invested capital are about $70** million per year.

,

Met-Ed has been particularly hard hit because of its 50 percent ownership of
TMI. Jersey Central, with its 25 percent share of THI, faces less difficulty
in this instance. However, it does have to pay fixed costs amounting to $30,

million per year on the $350 million invested in the Forked River project '(see|
Section 4.0, above).

| TMI-1 was removed from the rate base of the three utilities because it was not '

found to be "used and useful"; a restart of the unit would have a positive,
" triggering" effect on GPU's financial situation. It would allow the unit to
be put back into the rate base. This in turn, would reduce the expenses of

; purchasing power, while increasing cash flow, earnings, and iriterest
coverage of the three subsidiaries. It is likely to bt i signal to the banks
of favorable regulatory action and, therefore, justi'y t.e availability of
more credit.

Although the TMI accident had a great impact on GPU and its subsidiaries, cost
of cleanup and restoration is only one of several major capital expenditures
GPU must make over the next several years. The $600-million cost for TMI-2
cleanup and restoration (net of insurance proceeds) is about 15 percent of,

| GPU's total major capital investments projected through 1986. Table 5-2 shows
these projects and cost.

i * Based on 800 MWe and 3.7 mills /kWh for fixad O&M costs and for interest
| charges on nuclear fuel.

** Based on capital costs of $400 million and a fixed-charge rate of 17L

! B-12
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Table 5-2 Major capital expenditures proposed for the GPU system, 1931-1986.

Estimated cost
Expenditure ($ millions)

,

New power generation
Seward 7 coal plant $ 700
Other 250

Modify existing generation 430

Transmission system
Ontario Hydro Intertie 250
Other 450

Extend distribution system 730

Nuclear fuel 400

Other (including conservation and
load-management programs) 140

TMI-2 cleanup and restoration 600*

Total Propcsed Expenditures $3950

Source: "Three Mile Island: The Financial Fallout," General Accounting
Office, June 1980.

* Current estimate net cf $300 million insurance proceeds.

6.0 RECENT DEVELOPMENTS IN MET-ED'S FINANCIAL SITUATION

Before September 1980, it was projected that the next critical time in regard
to Met-Ed's finances would come in early 1981 when Met-Ed's need for cash
would exceed its borrowing limit. (See Table 5-1 of this appendix for rate-
making assumptions, and Figures 5-1 through 5-5 for a forecast of Met-Ed's
short-term debt and deferred energy balance.) Unless either Met-Ed's borrowing
limit or cash flow were increased, Met-Ed would experience a cash shortfall.

On July 29, 1980, Met-Ed filed a rate-increase petition with the PAPUC. This
filing sought both an emergency increase in base rates of $35 million on an
interim basis and a permanent increase in revenues of $76.5 million. Met-Ed
asked that the emergency increase be allowed to go into effect no later than
September 1, 1980. In testimony provided to the PAPUC, Mr. Herman Dieckamp,
President of GPU, stated that Met-Ed would hace to make service cutbacks if
the emergency rate relief were not granted. A scheoula of these cutbacks
listed layoffs of 1000 people, including employees of TMI-1 and -2.

| B-13
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On August 20, 1980, the Administrative Law Judge hearing the matter issued a
recommended decision (Ref. 4). Af ter finding that although Met-Ed's financial
condition is poor (Ref. 4, p. 18), the Administrative Law Judge found that r

Met-Ed did not meet the statutory burden for the granting of emergency rate
relief. As a result, he recommended that the PAPUC deny the company's request.
As part of the basis for denial, the Administrative Law Judge stated: "The
major thrust of the petition is to make available funds, directly or indirectly,
for cleanup of TMI." He further stated: "This is not a valid purpose for

extraordincry rate relief under the stringent requirements of the statute
(Ref. 4, p. 7). ,

On August 28, 1980, the PAPUC adopted the recornmendations of the Administrative
Law audge and issued an interim order denying Met-Ed's request for emergency
rate relief without prejudice (Ref. 5). (While the recommended decision of
the Administrative Law Judge stated that staff expedited treatment of the
permanent rate increase request, this was rejected in his opinion (Ref. 4, i

p 74-25).) The Pennsylvania Public Utility Code (66 Pa.C.5. Section 1308(e),
however, provides that the PAPUC may permit a company to file a second request
for an emergency rate increase. A final decision on the $76.5 million permanent
increase request is due by April 1981.

In response to the August 28th denial of rate relief, the bank consortium
participating in the RCA sent a letter to Met-Ed on September 8, 1980. This ;

letter, sent by the RCA agents, Citibank, N.A. and Chemical Bank, further
reduced the borrowing limit for Met-Ed. Among other thinas, the letter stated:

The absence of earnings - and, therefore the absence of prospects
for the refinancing of ME's obligations to the Banks - requires that
the Banks evaluate the assets supporting such obligations. Because
of the absence of earnings, the Banks do not believe that they can
prudently ascribe a specific value for this purpose to the ME Bonds
or the Borrowers' stock pledged to secure ME's obligations.
Accordingly, the relevant assets in the view of the Banks are those
which can be viewed as having reasonable short-term liquidity (" Liquid
Assets") - namely ME's uranium pledged to the Banks (to which the
Banks ascribe a value at $20,000,000 for this purpose) and ME's
deterred energy account (as of the date hereof, approximately
$71,000,000).

At this time, the Banks are of the view that borrowings by ME under
the Credit Agreement should not exceed the value of its Liquid
Assets. Accordingly, it is the expectation of the Banks that,
effective immediately, by not later than the tenth Business Day of
each month, ME will, to the extent necessary, prepay its Notes so
that the agg;egate amount of its borrowings does not exceed the
value of its Liquid Assets as at the last day of the immediately
preceding month.

The Banks are not unaware of the difficulty which ME may experience
in fulfilling this expectation, but ME's lack of earnings and the
other financial uncertainties facing it compel the keying of the )
Banks' exposure to ME's assets having short-term liquidity. The
Banks anticipate that this posture will be maintained indefinitely

B-14



. - __ _- - - -_. . - - - . ~ .__.- __ -= _- - --

:

until ME's financial viability can be projected with some assurance. ;

By the same token, however, the Banks are prepared to permit some
outstandings in addition to the value of Liquid Assets to the extent
that other acceptable short-term liquid assets are available to be

'

pledged to the Banks, such as ME's accounts receivable or its coal
.

inventory.

Confirming the provisions of the credit Agreement, it is also the
i expectation of the Banks that GPU will not borro.c under the Credit

Agreement so as to make funds available to ME inconsistently with
the foregoing.

In accordance with the revised terms imposed upon Met-Ed by the banks, Met-Ed
.

subsequently filed a petition with the PAPUC requesting approval to pledge its'

accounts receivable. From an accounting viewpoint, accounts receivable are
current assets which represent the claims against customers generated by

i credit sales for amounts still due to the company. Under any such pledge, the
~

banks will extend additional credit to approximately h&F. of the amount pledged,
or $20 million.

Met-Ed's credit limit was $105 million. It has $83 million of borrowings
outstanding under the RCA. Under the new arrangement, Met-Ed initially has a
limit of $91 million, which will decline to about $74 million over the next
6 months with the amortization of the company's deferred energy balance. i

,

: Because of these recent developments, Met-Ed proposed to put cost reduction
measures into action. These measures include the elimination of 280 jobs at

.
TMI-1, which Mr. "'eckamp said, will seriously handicap Met-Ed's ef forts to
return THI-1 to service. A further measure to reduce costs would eliminate.

approximately 350 jobs at THI-2 and cut back expenditures at THI-2 by
$73 million, thereby delaying the cleanup and decontamination efforts. None-
theless, Mr. Dieckamp emphasized that GPU's first priority is maintaining
TMI-2 in a safe condition.

On September 12, 1980, in response to the PAPUC's August 28, 1980 Order,
Met-Ed sent a letter to the PAPUC advising of Met-Ed's proposed service
cutbacks. These cutbacks included a reduction of one-half of THI-2 cleanup
costs, thereby reducing them from $100 million to $50 million. Without the
implementation of these cutbacks, the letter states, a shortfall of $1.3
million will occur in October 1980 for Met-Ed and increase to $19.8 million by
December 1980. With the costs saved from the service reductions and the added
credit available from the pledging of the accounts receivable, the letter
states that credit requirements will modestly exceed credit availabie only
through March 1981.

On September 18, 1980, the PAPUC issued its Prehearing Statement and Order in
' response to Met Ed's letter of September 12, 1980 (Ref. 6). In this order,

the PAPUC stated its interest "that in the resciution of the upcoming rate
i proceeding, some control over the prospective dispersal of revenues by Met-Ed
: will be exercised to assure that intrastate utility revenues are not used for

purposes that have not been authorized by this Commission for providing intra-
state utility service. These recoverable co'ts exclude cleanup costs and

,

;
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; restoration which are in excess of existing insurance coverage." The PAPUC
j reiterated: "These cleanup costs and expenditures not covered by insurance

ultimately are the responsibility of the company's stockholders and/or the;

i Federal Government; however, they are not the responsibility of ratepayers."
; In accordance with these statements, the Commission therefore ordered that

"the Metropolitan Edison Company cease and d si t from using any operatinge s3

j revenues for uninsured cleanup and restoration costs."
{
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APPENDIX C

IMPACT OF THE TMI ACCIDENT ON STATE
UTILITY COMMISSIONS, RATEPAYERS, AND POWER SUPPLY

1. 0 IMPACT ON STATE UTILITY COMMISSION

The Pennsylvania Public Utilities Commission (PAPUC) and the New Jersey Board
of Public Utilities (NJBPU) are responsible for ensuring that customers have a
reliable source of electricity at fair cost. These agencies must, therefore,
foster viable utility companies which can operate in ', efficient manner. The
financial difficulties of General Public Utilities (Idu), which were brought
on by the TMI accident, raise questions as to the ability of GPU to clean up
TMI-2; this places extensive burdens on the PAPUC and the NJBPU to protect
customers from high electricity rates, yet at the same time provide the
financial environment to ensure cleanup.

Various consultants (as well as the PAPUC and NJBPU) have concluded that
alternatives to having GPU supply service area needs would be even more
burdensome than continued operation by GPU (Refs. 1, 2, 3, 4, 5). However, if
GPU is financially unable to continue the cleanup, the PAPUC and the NJBPU
would be faced with certifying---and perhaps finding---another operator.
Because any new operator would have to be assured of eventual recovery of
costs, the state utility commissions would have to ensure a favorable
financial climate for the new operator.

The most likely operator to tr.Pe over would be another utility. Only a utility
with higher average costs tha'i those of Metropolitan Edison (Met-Ed), the
Pennsylvania Electric Light Co. (Fcnelec), and Jersey Central Power and Light
Co. (Jersey Central) would willingly step forward to replace the GPU subsidi-
aries. Any takeover-candidate utilities would have to be ensured of an
immediate rate adjustment to accommodate the additional responsibilities of
meeting the needs of the acquired service area. Because both TMI units are
not producing power, it is possible that the TMI station could be excluded<

from the new operator's responsibilities. Hypothetically, a public power
authority could take over the operation and cleanup. (New Jersey currently
has authorization for a public power authority; Penrsylvania does not.)
However, it seems quite unlikely that a public power authnrity will be arranged
to take over the cleanup of TMI-2, becatse neither New Jersey nor Pr.nnsylvania
has shown any inclination to use this mecnacism. Moreover, if c public power
authority were to assume ownership of TMI, it would then be responsible for
operatico and cleanup costs. The costs woula not be avoided, but would instead
merely be shifted to a broader segment of citizens (than the ratepayers).

2.0 IMPACT ON RATEPAYERS

This analysis assumes no bankruptcy. If bankruptcy occurs, the following
analysis is not valid. The apportioning of cleanup costs between ratepayers
and equity holders would depend on bankruptcy court decisions, which canr.st be
accurately predicted or rationally analyzed at this stage.
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Unless external assistance in the financing of cleanup costs is provided, the
; cost of cleanup must eventually be passed on to either current or future

ratepayers in one form or another (i.e., passed through to the current rate-
payers as cleanup costs accure, or to future ratepayers in the form of fixed
charges on the debt incurred as a result uf cleanup costs in the form of

; higher costs for future capital).

One at-least partial source of funds for cleanup is the money which would
normally be distributed to equity holders as dividends. While use of these
funds relieves the burden on current customers, it is not desirable for this
practice to continue. For buyers to be attracted to purchase stocks, they

, must be assured of a rate of return equivalent to that attainable from similar'

investments (with respect to risk, liquidity, etc.). Long-term reduction or
elimination of dividends would not offer investors this equivalent return.;

Moreover, prospective revenues must be sufficient to pay the equivalent return'

on outstanding shares. This revenue must come from customers.

! A second source of funds is short-term credit, which ultimately would be
refinanced with bonds and preferred and common stock. This debt would at some
time have to be capitalized into the rate base to pay off the bonds and

,

; accumulated interest. Again, revenue from customers is tne ultimate source
which would be used to retire these obligations. (It must be noted that
without complete financial recovery, any new obligations would have a higher
cost, reflecting their higher risk. Quite likely, the ratings of these
securities would be lowered, thereby raising the yield and lowering the price
which future securities would bear.),

.

A loan guarantee, Federal or from another source, would not materially reduce
the eventual impact on ratepayers, as compared to debt financing on the strictly
private market. Loan guarantees would provide for the accessibility of funds
and possibly lower the interest rates (because of the lower risk attendant
with a guarantee of payment of interest and repayment of principal; this, in
turn, raises the quality and ratings of a debt security), but the loans would>

have to be repaid eventually.

The third source of revenue is one which would incorporate TMI-2 cleanup costs
in current customer charges. This would be similar in concept to the practice
of allowing the cost of construction work in progress (CWIP) to be included in )
the rate base (that is, allowing additional revenues to be collected from
ratepayers to help finance construction as these costs accrue.) However,
other obligations must also be financed, such as the other construction
expenditures necessary for meeting service obligations.

Each of these options has policy and equity considerations which are beyond
the scope of this paper. They are presented here to show how and when the
cost impacts are likely to occur. The only payment arrangement which would
not impact the ratepayers---either now or later---is a situation in which a
grant would be given by a public agency (i.e., the state or Federal govunment).
In.this case, the costs would be spread over the people who pay the taxes from
which the grant was obtained.

This section considers the impacts on (1) current ratepayers, if cleanup costs
are passed directly through as costs accrue (with no interest charges necessary),

C-2
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and on (2) future ratepayers, if cleanup costs are accumulated and capitalized
at the end of the cleanup operation, and then amortized over a long period of
time. Mr.ny intermediate scenarios could be assumed, but these two approximate
the extremes. The exact values are not important to this study; the comparison
of the relative magnitude of cleanup costs (when expressed in unit cost of
generation (mills /kWh*) for the GPU subsidiaries) and the comparison of relative
cleanup cost to the average cost of electricity to the ratepayers are of
interest.

Some statistics from GPU's annual report and the staff's estimated unit cost
for cleanup are shown in Table 2-1. The average cost to ratepayers for elec-
tricity was obtained by dividing the revenues received from the sale of elec-
tricity by the amount of electricity (number of MWh) sold. Note that the
average cost of electricity to ratepayers in 1979 ranged from $42 per megawatt-
hour ($/MWh) for Met-Ed to 52 $/MWh for Jersey Central. If the cleanup costs
are passed through as they accrue over a 5 year period, these unit costs would
increase by about 7.4 $/MWh for Met-Ed and about 2.5 $/MWh for Jersey Central
and Penelec. If the cleanup costs are spread over 7 years, the unit cost of
electricity would be about 5.3 mills /kWh for Met-Ed and about 1.8 mills /kWh
for Jersey Central and Penelec. The higher unit cost for Met-Ed is the result
of its bearing the larger portion of c hanup cost and having lower electric
sales. (See footnotes 1 to 3 of Table 2-1 for the assumptions used in the
calculations, and footnote 4 for the conversion to customer cost in $ per
month.)

For the scenario where cleanup costs plus interest are accumulated over the
cleanup period and capitalized at the end of cleanup, included in the rate
base, and then amortized, the 1st year unit cost is slightly less than in the
first scenario, and the unit cost would decrease each succeeding year as
electric sales grew. At an assumed 5 percent growth in sales, the 30th year
unit cost would be abt percent of the 1st year cost. Different assump-
tions will not signif m.:ly alter these impacts.

A more complete appreciation of the relative magnitude of the cleanup cost and
the impact of this cost on ratepayers may be obtained by comparing the average
cost of electricity for a number of utilities in the region. This comparison
is shown in Table 2-2, which was taken from a GA0 report (Ref. 6). The costs
are for 1978 (preaccident). In 1978, Jersey Central's costs were 5th highest
of 13 utilities, and only 3 utilities had lower average costs than Penelec and
Met-Ed. Following the accident, the cost of electricity to GPU system customers
has remained in the range of other utilities in the region, even though the
system purchased substantial power to replace the loss of generating capacity
of THI-1 and -2. This cost remained low primarily because the utilities were
not allowed to pass on to their customers immediately the full cost of
replacement power. The rate increases qranted by the State commissions prior
to April 1,1980 have largely reflect a.ergy-clause adjustments that were
not TMI-related or that were offset by the removal of TMI-2 from the rate
base. Figure 2-1 compares typical electric bills for a residential customer
purchasing 500 kWh of electricity per month from various neighboring utilities
in April 1, 1979 and June 1, 1980. The chart also shows what costs would be
if rate increases filed by the utilities as of June 1, 1980 (and July 29, 1980
for Met-Ed) are approved. Although Jersey Central's rates are on the high

* mills /kWh = $/MWh
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Table 2-1 Selected 1979 statistics and cleanup costs.

Jersey
Item Central Met-Ed Penelec GPU

Total assets, $ million 2,114 1,327 1,497 4,992

Revenues, $ million 665 338 493 1,490

; umber of customers, thousands 691 358 509 1,558

Electric sales (MWh), thousands 12,771 8,084 11,140 31,995

Average cost, $/MWh 52 42 44 47

Average cost (in 1979 dollars)
of accident to:

current ratepayers where
cleanup costs are spread
over 5 years $/MWht.2 2.33 7.48 2.73 3.88

future ratepayers where
cleanup costs are capitalized:

2'4 1. 9 6.2 2.3 3.11st year, $/MWh

2,5 0.4 1.4 0.5 0.730th year, $/MWh

1 Assuming the net cost of cleanup is about $600 million, the shared cost in
proportion of ownership is $150 million, $300 million, and $150 million for
Jersey Central, Met-Ed and Penelec, respectively. The unit costs are based
on cleanup costs divided evenly over 5 years and divided by 1979 electric
sales (MWh). If electric sales grew at 5%, the 5th year unit cost for cleanup

; would be about 20% less. Gross revenue tax paid by the utilities would increase
this by about 15%.

2If a customer used 1000 kWh of electricity per month, the amounts shown would
be the cleanup cost in $ per month. For example, a Met-Ed customer using
1000 KWh per month would pay $7.4 per month for cleanup over a 5 year period.

i

3
| If the cleanup costs are spread over 7 years instead of 5 years, these costs
' would be 1.7, 5.3, 1.9 and 2.7 $/MWh, respectively.

4 Assuming the net cleanup cost of $600 million plus interest over the 5 year
period (at 10% per year on an average debt of $300 million over the 5 years,

; or about $150 million), or a total of $750 million, is capitalized at the
l end of 5 years and payment spread over 30 years. Based on a fixed charge

rate of 17%, the annual cost would be $32 million, $64 million, and $32 million
,

for Jersey Central, Met-Ed, and Penelec respectively. The 1st year unit cost
is the annual cost divided by the 1984 electric sales (MWh), assuming electric
sales grow at 5% per year. If cleanup extended over 7 years instead of 5 years,

| the capitalized cost would be about 8% higher. )
5 Assuming electric sales grow at 5% per year over the 30 year perio'd.
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Table 2-2 Average cost to customers.
(12 months ended December 1978)

Cost
Company (mills /kWh)*

Consolidated Edison Co. of New York 81.4

Rockland Electric Co. 68.5

Long Island Lighting Co. 57.3

Public Service Electric & Gas Co. 53.3

Atlantic Electric Co. 47.4

Jersey Central Power & Light Co. 47.2

Duquesne Light Co. 45.3

Philadelphia Electric Co. 44.7

Pennsylvania Electric Co. 38.3

Metropolitan Edison Co. 38.0

Pennsylv:nia Power & Light Co. 35.3

Pennsylvania Power Co. 33.1

West Penn Power Co. 31.8
Imills /kWh = $/MWh

side, rates for Met-Ed and Penelec are still favorable when compared to most
other utilities.>

Another perspective is the comparison of the estimated cost of generating
electricity at TMI-2 before the accident with the estimated cost after cleanup
and restart. These cost estimates are shown in Table 2-3, and the footnotes
explain the assumptions and source of data. The cost of cleanup plus the
interest cost on invested capital in TMI-2 during the cleanup period will more
than double the former cost of generating electricity from TMI-2. However,
the total cost, including cleanup, of about 72 mills /kWh, is in the range of
the estimated cost of generation (65 to 74 mills /kWh) from new coal-fired
units coming on line in the late 1980s in the New Jersey /New York and Middle
Atlantic region, and slightly higher than the estimated cost of generation
from new nuclear units (57 to 64 mills /kWh) coming on line in'the same time
period and region (Ref. 7).
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Figure 21

TYPICAL ELECTRIC BILL COMPARISONS RESIDENTIAL-NO WATER HEATING-500 KWH/ MONTH
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Table 2-3 TMI-2 Cost of Generation

$/MWh or
Item mills /kWh

Pre-1979 accident

Fixed costl 23.7

Operation and maintenance 2 1.8

Fuel 2 6.5

Subtotal 32.0

3Cleanup cost 24.9

Interest cost on
4THI-2 during cleanup 14.6

Total 71.5
--

tBased on 900 MWe, 17% fixed-charge rate and 65% capacity factor and
$715 million capital cost.

2From NUREG-0480: The 1990 cost for O&M and fuel were deescalated at
5% per year to 1979.

38ased on $750 million ($600 million net after insurance plus $150
million interest at 10% during recovery over 5 year period)
capitalized at end of the recovery period, 17% fixed-charge rate
and 65% capacity factor.

4 Based on 10% interest compounded and $715 million initial capital
cost for TMI-2, the interest charges would be $440 million over a
5 year period. The $440 million is capitalized at the end of the
recovery period. The unit costs are based on 17% fixed-charge rate
and 65% capacity factor.

The perspective in the above paragraphs assumes that TMI-2 is cleaned up and
put back into service. What would the impact be if TMI-2 is not put back into
service? For this situation, the staff assumed that the decision to not
restart TMI-2 is made 5 years after the accident, that the cost will be amortized
over 30 years and passed through to the ratepayers, and that the total cost
includes $715 million origiral investment in TMI-2 plus $440 million interest
charges on investment over 5 years, plus $600 million cleanup cost, plus $150
million interest on cleanup cost, for a total of $1.9 billion (see footnotes
to Table 2-3 for these costs). If this cost is split in proportion to the
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utilities' ownership of THI-2 and amortized at 12 percent per year (to cover
return on investment and depreciation over 30 years), the annual cost would be
$57 million, $114 million, and $57 million for Jersey Central, Met-Ed, and
Penelec respectively. If these costs are divided by 1979 electric sales (see
Table 2-1), the average cost to the ratepayers would be 4.46 mills /kWh, 14.10
mills /kWh, and 5.12 mills /kWh for Jersey Central, Met-Ed, and Penelec respec-
tively for the 1st year. If electric sales increase at 5 percent per year,
the 30th year cost would be about 20 percent of the 1st year cost. The
Pennsylvania and New Jersey gross-revenue taxes paid by the utilities would
incre. 2 th4 by about 15 percent.

3.0 POWER SUPPLY CONSIDERATIONS ASSOCIATED WITH THE UNAiAILABILITY OF THE
TMI NUCLEAR STATION

The Three Mile Island Nuclear tation is owned by the three operating companies
of GPU. Met-Ed, the operator, owns 50 percent, and Jersey Central and Penelec
each owns 25 percent. The TMI units have summer ratings of 776 MWe (unit 1)
and 880 MWe (unit 2).

These utilities are members of the Pennsylvania-New Jersey-Maryland Inter-
connecc (PJM). Through its member companies, the PJM controls the generation,
transmission, and interchange of electric power within its control area.
Subject to flow constraints imposed by system security, the PJM system draws
upon all the resources available to member companies and minimizes the incre-
mental cost of electricity to all parties. Because of the high degree of
coordination among member utilities and because the PJM system centrally
dispatches energy from a single point, reliability is determined primarily at
the regional level.

The nonavailability of the TMI units (totalling 1656 MWe) is not expected to
create reliability problems on the PJM syste:n for the next 2 years. PJM's
planned reserve margins during the summers of 1981 and 1982 are estimated at
27.9 percent and 27.8 percent respectively, without the TMI nuclear station.
PJM has established 22 percent as adequate to maintain minimum-acceptable
reliability; therefore, the PJM system should have adequate capacity to meet
peak demand during this period.;

|

( The PJM reserve-margin estimates derived here assume that all planned additions
| as well as scheduled retirements, deactivations, and deratings will continue
! as projected by the PJP utilities. In all, almost 3200 MWe of new capacity is

scheduled to be added il this time period, and slightly more than 900 MWe will
be lost to retirements, deratings, and deactivations. If all scheduled addi-
tions were indefinitely delayed but all capacity losses continued as planned,

I PJM's summer re:,erve margins in the 1981-and-1982 period would fall to 23.5
| percent and 18.9 percent in 1981 and 1982, respectively.

The favorable power-supply outlook depicted above for PJM as a whole contrasts |

with the expected inadequacies in the GPU system itself. An examination of
GPU's situation (as if it were independent of outside support) results in
summer peak-load reserve margins in 1981 of about -12.8 percent. Assuming
TMI-1 is returned to service in late 1981, the GPU summer peak-load reserves
are estimated at +0.3 percent in 1982 and at -6.1 percent in 1983. Thus, if

peak demand on the GPU system grows according to GPU's latest projections, and
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no outside support is forthcoming, serious reliability problems would surface
on the GPU system. It must be stressed, however, that given the expected
reserves of other PJM utilities and capacity available from other systems,
this is not a likely scenario. It is presented here solely for information
purposes and to highlight the fact that GPU will be highly dependent on other
utility systems in order to service its load reliably.

To date, the electrical energy that would have been generated by the TMI
station has been replaced by more expensive power sources from either the PJM
interchange or from direct purchases from other utility systems. For 1979,
GPU's net purchases and interchange increased to about $268 million, or more
than double the amount for 1978. Excess capacity on the PJM interchange is
predominantly oil fired and is made available to GPU under a current split-
savings rate schedule. Under this schedule, the price of purchased energy is
determined by splitting the difference between the marginal cost of the energy
supplied and what it would cost had this importing system supplied the energy
internally. The purchases of power from non-PJM sources are from primarily
coal-fired generation, and they are considerably less expensive than that
offered through the PJM network. Major sources of this purchased power are
Ontario Hydro, Pennsylvania %wer and Light, Jamestown, and various utilities
in western Pennsylvania. Between April 1979 and March 1980, replacement power
costs were about $91 million lower than what would have been incurred had GPU
been totally dependent on the PJM interchange. Over the next several years,
the outlook for replacement power costs appears promising because of the
likelihood of an increasing dependence on lower cost coal as the major source
of replacement energy.

In conclusion, the near-term reliability of the PJM system during the expected
summer peaks should not be adversely affected by the unavailability of the TMI
units. Although GPU is not expected to be able to independently support its
own load, ehess capacity from the PJM interchange and other utilities suggests
that reliable service on the GPU system can be maintained over the next 2
years. Table 3-1 shows PJM's projected resources, peak demands, and reserves
that were used in this review.
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Table 3-1 PJM estimated peak resources, demand, and margin for the 1979-1982 summer periods.

Summert Sommer Summer Summer
1979 1960 1981 1982

Resources in MW (without TMI-1 and -2)
:

(1) Net dependable capability 43,686 43,099 44,354 45,645
i (2) All scheduled imports 180 157 107 107

(3) All scheduled exports 0 0 0 0

(4) Inoperable capability -475 -28 -259 -231

(5) Operable resources (1+2-3-4) 43,391 43,228 44,202 45,521

Y, Demand in MW
o

(6) Peak-hour demand 33,446 33,550 34,550 35,610

Margin (without TMI-1 and -2)

(i; ihrgin in MW (5-6) 9,945 9,678 9,652 9,911

(8) Margin as % of peak-load demand (7/6 x 100%) 29.7 28.8 27.9 27.8
1

(9) Margins as % of peak-load demand (without
TMI-1 and -2 and assuming all scheduled additions
planned in 1980 through 1982 are indefinitely
delayed) 28.8 23.5 18.9-

Source: All data derived from MAAC Regional Reliability Council Response to ERA Order #411, April 1, 1980,Table 3-A, Page III-A-1,

1 Summer 1979 data are from 1979 MAAC filing to ERA Order #411. Although data do not reflect actual reserves
experienced in 1979, the information is consistent with the planning reserve estimates reported for 1980
through 1982.
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APPENDIX D

BANKRUPTCY

1.0 INTRODUCTION

Fundamental to the issue of who must ultimately bear the monetary burden of
" cleaning up" TMI Unit 2 is a determination of whether the licensee is
financially capable in the first instance of both undertaking and completing
the decontamination process.

The " Report of the Governor's Commission on Three Mile Island" (Report) pro-
posed six financial mechanisms available to Gen 9 pal Public Utilities (GPU) in
order to respond to its financial difficulties. The six methods are as
follows:

(1) types of voluntary reorganization including merger and consol dation;
(2) reduction of common stock dividends;
(3) rate relief, which would include costs not covered by insuranie;
(4) creation of a state power authority;
(5) M eral responsibility for some of the costs; and
(6) t,a kruptcy proceedings includingjliquidation and reorganizationur.9r court-appointed trustees

In reference to the first alternative, the Report dismissed merger on the
basis of existing prohibitive legal restrictions, yet stated that GPU intends
to undergo management consolidation in tandem with "its plan to transfer
nuclear operations p a separate corporation with an infusion of new high-
level management."3 Since the Report was published, GPU has gone further
thanthespondalternativebydecidingtoomititsnexttwoquarterly
dividends.- Concerning alternative three, rate relief, the Pennsylvania
Public Utility Ca H ssion (PAPUC) issued an initial decision on May 9, 1980,
which the PAPUC ,equently finalized on May 23, 1980 (Order). In this Order
the PAPUC concluded that Metropolitan Edison (Met-Ed) should continue to
operate as a public utility, yet ruled that TMI-1 is not "used angj eful" inus
the public service as a property to be included in the rate base.- The PAPUC
therefore reduced the base rates of Met-Ed and Pennsylvania Electric Company
andsettemporarybaseratesinordertoallowfortherecoveryofreplact.mpt
power, including power purchased and generated in lieu of TMI-l generation.-

-1/ Report of the Governor's Commission on Three Mile Island, $2.5 at 35
(alternatives available to respond to financial demands) (hereinafter
cited as Report).

! 2/ Id.

3/ Id. at 36.

4/ Id. at 37.

5/ Pennsylvania Public Utility Commission Order at 4, 13 (May 23, 1980)
(hereinafter cited as Order).

6/ Id. at 4, 14-15.
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The Report also discusses the fourth alternative, creation of a State power
authority, and concludes th y the feasibility and efficiency of such an
authority are questionable.- Notwithstanding the availability of these four
options as methods of ameliorating the financial predica=ent of GPU, no.ever,
both the Report and the PAPUC in its May 9, 1980 decison urged monetary partici-
pation on the part of the Federal government (alternative five in the Report).
Both state:ents ground their recomendations on eglier Federal promotion andsubsidization of the co.rtercial nuclear industry

Whether the Federal government, in particular the NRC, will ultimately be
required to assume responsibility for the cleanup would seem to depend upon
the future financial viability of the licensee, namely whether the licensee
either voluntarily or involuntarily suffers
proceedings (alternativesixintheReport).geinitiationofbankruptcyThis section will treat the
structure and purpose of the new bankruptcy laws as well as the effect of
their-potential application to the financial affairs of the licensee and the
cleanup of TMI-2. Unfortunately, even experts have little experience in this
area because there have been virtuall
bankruptunderformerbankruptcylaw.ygpoelectricpublicutilitiestogoMoreover, the provisions of the
current law have not yet been utilized to solve the distressed financial
affairsofanelectricuylitycompanyandthereforehavenotyetbeenjudicially ir.terpreted.L The judicial opinions that are discussed in this
paper were decided under prior law. There is therefore no concrete basis upon

j which to conclude that a court would guarantee that funds will be made avail-
able under currently applicaMe bankruptcy law for the cleanup of THI-2. A
literal ir,terpretation of the new provisions, however, would appear to lean in
favor of the secured creditors or bondholders --- as cpposed to the public
interest in cleaning up the site --- because the new law increases the diffi-
culty involved in obtaining the necessary funds to ;
of a company that provides a service to the public. Lp the operating expenses

7/ Report, suora note 1, at 40-41.

8/ Report, suora note 1, at 41-42; Order, supra note 5, at 6-7.;

) -9/ See Report, supra note 1, at 39-41. See also Report of Special Task
Fo'rce on Three Mile Island Cleanup, Memorandum to William J. Dircks from:

N. M. Haller, dated February 28, 1980, at IV-20, 1 M(6): " Ineffective (

use of limited financial resources of the licensee and the possibility
that the licensee could go bankrupt anc not be able to complete the

i cleanup, an eventuality for which no contingency plans have been
identified."

t

10/ Testimony of Aaron Levy of thc.Serurities and Exchange Commission,
! Division of Corporate Regulation, before the New Jersey Board of Public

Utilities at 470, 494-95 (May 24,1978) (hereinaf ter cited as Levy
| Testimony). '

-11/ Direct Testimony of Thomas E. Dewey, Jr. (Theodore Barry & Associates
Study), Statecent No. 3, at III-5 (March 4,1980) (hereinaf ter cited
as Dewey Testimony).

12/ Levy Testimony, suora note 10, at 483-84; telephone conversation with;

Grant Guthrie, Securities and Exchange Comission, Division of Corporate' '

Regulation.
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It is important also to recognize that before the accident at THI-2, the
licensee was a solvent corporation. It was therefore not financial misman-
agement that precipitated the financial distress of the licensee. Instead,
the accident at TMI-2, which led to the inoperability of that unit as well as
the shutdown of unit 1, was the factor leading to the need to buy electricity

decontaminatethatfacility.1gscustomersaswellasthecostlyneedto
from other sources to supply

For this reason, experts have not endorsed
bankruptcy---either liquidation or reorganiza}gn---as an option that would
solve any of the currently existing problems.- Rather, the potential
strength of the licensee to continue operation or cleanup, or both, appears to
be contingent upon whether the licensee is afforded the rate increas u }gj
cover the costs of substituted energy sources and the cleanup of TMI-2.-

2.0 BANKRUPTCY

The option of bankruptcy becomes a consideration when, in a debtor-creditor
situation, the debtor is unable to perform its part of an agreement because of
the existence of excess debts the part of the debtor in relation to the
amountofthedebtor'sassets.gf One solution that the bankruptcy law utilizes
to remedy this situation is a court proceeding in which the debtor surrenders
virtua g all its assets for distribution to creditors on a pro rata or partial
basis.- Although satisfaction of the obligations of the debtor occurs in a
mannergenerallyuncontemplatedbyeitherofthepgies,thedebtor-creditor
relationship remains intact during the proceeding.- This type of solution,
obviously viewed as less than perfect bygpoth the debtor and the creditor, was
envisioned by Congress as early as 1800- as

,

1_3/ See Levy Testimony, supra note 10, at 473-74 (GPU), 483, 520 (JCP&L).

14/ See Levy Testimony, supra note 10, at 483, 491, 502 and references in
note 77, infra.

15/ See Levy Testimony, supra note 10, at 501-02.

16/ 9 Am. Jur. 2d Bankruptcy Reform Act of 1978: Overview S 1.1, at 4 (1979).

17/ The individual debtor is entitled to certain property exemptions, which'

constitute property or assets that do not pass to the trustee for eventual
distribution among the creditors. See 11 U.S.C.A. S522 (1979).

1_8/ 9 Am. Jur. 2d, supra note 16, $1.1, at 4.

19/ In 1800 Congress first enacted the Bankruptcy Act. Since that time,
numerous acts and amendments have appeared. See J. Maclachlan, Handbook
of the Law of Bankruptcy $28, at 21 et seq. (1956). A major act was the

Bankruptcy Act of 1898, H".id at 22, whTch was amended in 1938 by what wasknown as the " Chandler A Id. at 24; 1D. Cowans, Bankruptcy Law and
Practice, $12, at 7 (2d ed. 1978) (hereinafter cited as Cowans). Finally,
40 years later Congress enacted the current Bankruptcy Code, which is
codified in Title 11 of the United States Code. Cowans, supra, $12, at 7.
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a desirable method of balancing the necessity of reli
woesofinextricable,prebankruptcyfinancialburdensgngthedebtorfromtheand the desirability
of allowing the cre r to salvage some payment where the debt cannot or will
not be paid in full

In this vein and pursuant to the power delegated to Congress in Article I, 6
oftheUnitedStatesConstitutiontolegislateonthesubjectofbankruptcy,2$/
Congress enacted the latest version of the bankruptcy laws, the Bankruptcy
Code of 1978 (Code), 11 U.S.C.A. S 101 et seq. As mentioned above, one form
of bankruptcy requires the debtor to surrender the property of and the property
interests in its estate to the trustee, who
to pay the claims of the debtor's creditors.gs, or liquidates, those assetsThis type of bankruptcy,
called liquidation, is found in Chapter 7 of the Code and is generally utilized
if continuation of the business is not a viable option.

gations.g results in the discharge of virtually all of the debtor's obli-
Liquidat

Another solution, offered 11 Chapter 11 of the Code, is prefer-
able to a debtor that wishes to continue its business. Under a Capter 11
" reorganization," the court enjoins creditors from attempting to claim the

j
- debtor's assets until either the debtor or an inte ed party formulates and

! presents a plan of reorganization to the creditors

-~20/ Certain debts remain nondischangeable under 11 U.S.C.A. S523. For
example. debtors must pay certain taxes and customs duties, S523 (a)(1),
and debts incurred as a result of false pretenses, fraud, 6523(a)(2),
or willful and malicious injury to another entity or to the property of
another entity, 5523(a)(6).

21/ 1 Cowans, supra note 19, 61, at 1; Arner, The Worthier Creditors (And a
Cheer for the King)--Revisited, 53 Am. Bankr. L. J. 389, 391 (1979)
(hereinafter cited as Arner). The purpose of the bankruptcy laws from
the public's point of view have been stated to be:

(1) to return to useful production a man so harrassed by debt
chat he cannot do his work properly [and thus avoid transforming
the debtor into a public charge], and (2) to divide fairly among
the ... creditors such assets as he has. (Cowans, supra note 19,
$1, at 1.)

-22/ Article I, 68 of the United States Constitution reads in pertinent
part at follows: "The congress shall have power to ... establish
... uniform laws on the subject of bankruptcies throughout the United
States...."

23/ 11 U.S.C.A. S704 (1979) (duties of trustee).

M / 2 Collier Bankruptcy Manual, 700.01, at 700-1 (3d ed. L. King 1979);
3 Cowans, supra note 19, S901, _t 80-81.

-25/ 3 Cowans, supra note 19, S901 at 81. Mr. Cowans notes that Federal
courts are " hospitable" to Chapter 11 proceedings because reorganization
with consequent rehabilitation is considered to be more desirable than
liquidation. Id., $901, at 83. See 11 U.S.C.A. $362 (1979) (automatic
stay provisionT
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2.1 Chapter 7 Under the Code

Under Chapter 7, either the debtor or one or more creditors may file a peti-
tion for bankruptcy in the bankruptcy court. In the former instance, the

proceediggfis called " voluntary." In the latter event, it is deemed "invol-
u nta ry. "- In both cases, however, a trustee is a necessary part of the
Chapter 7 proceeding. In fact, immediately after the order f
occursuponcommencementofavoluntarycaseunderChapter7,grreliefwhichj

the court
will appoint as interim trustee a disinterested person who is either a member
ofapanelofprivatetrusteesorwhowassggingastrusteeinthecase
immediately preceding the order for relief.- The
trusteeterminatesupontheelectionofthetrustee.ggpviceoftheinterim

2.2 Financial Implicatons of the Legal Obligations of a Chapter 7 Trustee

One of the duties of the trustee in a Chapter 7 case is to collect and reduce.
to money the property of the debtor's estate and to close up the equicklyaspossibleinviewofthebestinterestofthecreditors.ggteasAlthough
these particular tasks appear to be irreconcilable with the idea of safeguarding
any of the assets of the business for a purpose such as cleaning up TMI-2,
another duty of the trustee may arguably align itself more closely with the
public interest in and regulatory concern with safeguarding the public from
the danger of radiological harm emanating from the contaminated plant. This
duty,thefifthdutyenumeratedinsection704oftheCode,isasfollog
"[T]he trustee shall if advisable, oppose the discharge of the debtor."-
The general effect of a discharge under section 727 is to relieve the debtor
from having to pay all
reliefunderChapter7.gtsthatarosebeforethedateoftheorderfor

This provision could be utilized to discharge the licensee solely from its
non-license-related monetary obligations so that these funds could be used to
cleanup THI-2. The responsibility for TMI-2 cleanup occasioned under the
license issued by NRC pursuant to Section 103 of the Atomic Energy Act of
1954, as amended (AEA) is not a debt within the meaning of the Code. There-
fore, use of the discharge provision to nullify the licensee's obligation to

6 / 11 U.S.C.A. 56301, 303 (1979).
.

27/ Id. 5301 (1979).

28/ Id. 5701(a) (1979).

-29/ Id. S701(b) (1979). The creditors who may vote for a trustee may also
eTect a committee of creditors who hold an allowable, unsecured claim
to consult with the trustee, make recommendations to the trustee and
submit to the court questions affecting the administration of the estate.
Id. 6705 (1979).

30/ Id. 6704(1) (1979).

31/ Id. 6704(5) (1979).

--32/ Id. $727(b) (1979). See also Klein, The Bankruptcy Reform Act of 1978,
53 Am. Bankr. L. J. 1, 19 (1979) (hereinafter cited as Klein) (exceptions
to discharge provision).
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r
i clean up TMI-2 would not only 5e an improper application of the Code provisions '

j to the licensor-licensee relationship between the NRC and the licensee, but
'

i also would thwart the NRC's regulatory authority to insist that the licensee
fulfill its responsibility to clean up the site. Under the AEA, only the NRC ;

; candischargealicenseefromitslicenseF/uSexc"Sinstheiicenseefromit5
'
iduties incurred pursuant to that license.3 Rather than revoke the license,

however, it would be in the public interest for the NRC to insist that the
; licensee either restore TMI-2 to useful service or comply with its duty under
; section 50.82 of the NRC Regulations to decontaminate and perhaps decommission '

TMI-2. The argument could then be made that funds to clean up TMI-2 should be,

allocatedasanadministrativeexpensejgurredasan" actual,necessary[ cost
and expense) of preserving the estate."- In the Code, administrat
are given first priority over the general claims against the estate.j g expenses;

r

Arguments raised under the AEA should be determinative of the fact that the ;

licensee has the first duty pursuant to the AEA to decontaminate TMI-2 whether '

or not the licensee is in bankrcotcy proceedings. ;
4

Nonetheless, assuming arguendo that the debtor-creditor provisions of the Code
are applied to the responsibilities that the licensee has incurred as a regu-

'; lated entity, the language of the Code would not necessarily exclude decon-
,

tamination as a preferred priority. The licensee is a debtor in the sense
that it owes both the public and the NRC the duty to clean up a potentially
dangerous situation. Nevertheless, one could draw the inference from expert >

,

testimony before the PUC that it might be inadvisable-to promote an analogy,
' under the Code between the grant of .a . license and a debtor-creditor relation-

ship between the licensee-and the NRC. Under the Code, with various exceptions5

and subj g to court approval, a trustee may assume or reject any executory
contract- or unexpired lease of the debtor. As noted in this

i
'

33/ Atomic Energy Act of 1954, as amended, 42 U.S.C. 52234, 2236 (1976).
Cf. Palmer v. Massachusetts, 308 U.S. 79, 83 ',1939) (District Court 5ad '

i

IIo power to deal with matter in keeping of state authorities).1

34/ 11 U.S.C.A. 5503(b)(1)(A) (1979).

35/ Testimony of Harvey Miller, of private New York law firm before
Pennsylvania Public Utility Commission (Cross Examinat sn), at 1496-97
(January 29, 1980) (hereinafter cited as Miller Testimony; 11 U.S.C.A.
5507(a)(1) (1979). ,

.

'
.

If the NRC's claim were deemed not to qualify as an administrative
1 expense, it could be relegated to the status of a general, unsecured

claim and thus placed in the same category with such claims as wages,
salaries and comissions. See 11 U.S.C.A. 5507(a)(3) (1979). But
see 10 C.F.R. 550.81(a)(1) UTghts of creditor secured by lien upon
production or utilization facility, which is subject of license, may

! be exercised only in compliance with and subject to same NRC require-
cents and restrictions as is licensee).

!

| 36/ The term " executory" denotes that which has yet to be executed or per- ;

formed. Black's Law Dictionary 680 (4th ed. Ic68).

i
,
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testimony, some creditorr may urge that the license to operate TMI is a
contractual delegation, with that part of the license, which relates to decon-
tamination,asanexecutory39pntractandthussubjecttorejectionunder
section 365(d) of the Code.-

Suchaclaim,hgpver, may not prevail in light of a recent Seventh Circuit
Court decision.- In that case, the court noted that a literal definition of

a contract executory in whole or in part could include the unperformed obliga-
tionofeithertgfdebtor or the bankrupt under a contract fully performed by
the other party.- Yet, the court reasoned that this iilterpretation in
bankruptcy cases would enable the trustee to repudiate accrued obligations.
The court therefore held that "a contract which is executory only in the sense
that it provides the fully performed non-bankrupt party with a ci g against
the bankrupt estate is not one which may be assumed or rejected."- If,

however, the license is viewed as executory contract and is assumed rather
than rejected by the trustee, it is the above-mentioned witness' belief that
the costs associated with satisfying the contract would become an adminis-
trative e se and would therefore take priority over the claims of the other
creditors

One further possibility under a Chapter 7 liquidation proceeding is that the
debtor could attempt to exempt certain assets of the estate for the cleanup.42/
Although Section 522 applies to individual debtors, the obvious intent of the
section (which governs such exemptions) is to allow the debtor a minimal
amountofassetsandpropertynecessarytoavoig3Jtcingthedebtorandthe
debtor's dependents to become wards of scciety.- This section arguably
could be applied by analogy to fill the gaps in the Code, which does not
address the peculiarities of a bankrupt public utility with a contaminated
nuclear power plant. In any event, whether any exemption could be large
enough to accomplish the cleanup of TMI-2 depends upon whether the entire
" estate" of the licensee yields enough assets to clean up the site. Such an
arrangement, which would very likely result in none of the creditors being
paid, is not necessarily an unlikely result notwithstanding the fact that one
of the major purposes of the Code is to reimburse creditors. One of the

-37/ Miller Testimony (Direct), supra note 35, at 17. Miller also testified that
GPU advised him that it is committed to cleaning up THI-2 as long as its
rates permit sufficient revenues to effectuate clean up. Id. at 18.

~38/ See In re Chicago, Rock Island & Pacific R.R. Cc , 604 F.2d 1002 (7th Cir.
B79).

39/ Id. at 1003.

40/ Id. at 1003-04.

41/ See Miller Testimony (Cross Examination), supra note 35, at 1496-97.
I 4_2/ See generally Klein, supra note 32, at 23.

( 43/ See 11 U.S.C.A. 6522 (1979). Obviously this idea could be carried to
an enreme: if GPU is not permitted to retain sufficient assets to
clean up TMI-2, then the contaminated plant will become the ward and
thus the expense of society.
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reasons for the existence of a bankruptcy law is the recognition that creditors
of a debtor with severe financial problems should be able to recoup at least a
proportional amount of their claims. In view of the public interest associated
with decontamination, however, creditors of a public utility should expect to

necessary to avert a public hazard.gr type of corporation if the funds are
recoup less than creditors of any o

Although a Chapter 7 liquidation would
be the appropriate option if TMI-1 and -2 were shut down permanently, creditors
would have a better chance to recoup their losses, in spite of the decontamina-
tion of TMI-2, if the licensee were reorganized rather than liquidated.

2.3 Chapter 11 Under the Code

If the NRC authorizes the operation of TMI-1, the more appropriate chapter to
pursta under the Code would be a Chapter 11 reorganization. The purpose of
Chapter 11 is to allow the debtor to restructure its financial situation so
that the debtor may operate its business, thus providing employment as it
earns funds to pay credit g and to pay returns on stocks held by those who
invested in the business.- One commentator has aptly stated that the
" fundamental premise for a business reorganization is that assets used for
productionintheindustryforwhigfthey were designed are more valuable than
those same assets sold for scrap."- Certainly, in a situation where the
corporation supplies the public with a basic necessity such as electricity,
the need of the public may also be better satisfied by reorganization, rather
than liquidation. Moreover, the generation of electricity would lead to
revenues that could be used to clean up TMI-2.

7 a Chapter 11 case may be commenced either voluntarily or
As under Chaptgj ,Unlike a liquidation proceeding, however, in a reorganizationinvoluntarily.-
the court only appoints a trustee where a party in interest so requests and
where the court has made certain findings, such as fraud, dishonesty, incompe-
tance, gross mismanagement, or that such an appointment is in the best in
ofcreditors,equitysecurityholders,andotherinterestsoftheestate.gyests

i

If no request is made for a trustee or if the court does not order the appoint-
ment of a trustee, then the debtor in possession has all the rights and duties
ofatrusteesubggttoanylimitationsonatrusteeandotherthantheright
otherwise,thetrusteemayoperatethedebtor'sbusiness.50phecourtorders
to compensation.- If a trustee is appointed, and unlesj

44/ See text accompanying note 143, infra.

! 45/ Klein, supra note 32, at 7. See also King, Chapter 11 of the 1978
Bankruptcy Code, 53 Am. Bankr. L. J. 107, 107 (1979); Klee, All You
Ever Wanted To Know About Cram Down Under the New Bankruptcy Code,
57 Am. Bankr. L. J. 133, 133 (1979) (hereinafter cited as Klee).

46/ Klein, supra note 32, at 7.

47/ 11 U.S.C.A. SS 301, 303 (1979). See generally Klein, supra note 32,
at 29-30.

48/ Id. 61104 (1979).

49/ Id. 51107 (1979).'

|

-50/ -Id. S1108 (1979).
D-8
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The trustem, in offect, replaces ths Board of Directors. Although the trustee
usuallychoosestoretainthekeggyanagementofthecorporationtocontinue
courtauthorization,toreplacemanagementpersonnel.gpthediscretion,with
the business of the corporation,- the trustee also

Also un'ike in a
Chapter 7 ca:,;, where unsecu g creditors with allowable claims may choose to
formacreditors'commitg - the court in a Chapter 11 proceeding appoints
acommitteeofunsecuredgy,credggprsassoonaspracticableaftertheorder
for relief in a Chapter 11 case.- Among the powers and duties of such a
committee in a reorganization proceeding are the power to authorize the employ-
ment of such persons as attorneys and accountants; the power to consult with
the trustee or debtor in possession; the power to request the appointment of a
trustee or examiner; d the power to partic hate in the formulation of a
reorganization plan.

The debtor may file a reorganization plan with a petition gymencing a voluntary
case or at any time in a voluntary or an involuntary case.- However, the
debtor has only 120 days within which to enjoy the exclusive right to file a
plan after the date of the order for relief. Any party in interest, including
the debtor, the trustee, and a creditors' committee, among others, may file
such a plan if a trustee has been appointed, if the debtor has not filed a
plan before 120 days after the date of the order for relief and if the debtor
has not filed a plan that has been accepted before 180 days after the date of
the order for ef by each class the claims or interest of which are impaired
under the plan

The reorganization plan must designate, subject to certain conditions, each
class of claims, specify any class of claims or interests that is not impaired
under the plan, specify the treatment of any class of claims or interests that
is impaired under the plan, provide the sama treatment for each claim or
interest of a particule -lass unless the holder of a particular claim or
interest agrees otherwise, provide an adequate mechanism for execution of the

51/ Levy Testimony, supra note 10, at 488.

52/ Levy Testimony, supra note 10, at 497-98.

53/ 11 U.S.C.A. 6705 (1979).

54 An allowed claim of a creditor secured by a lien on property in which
the estate has an interest is a secured claim to the e.xtent of the value
of the creditor's interest in such property. The claim is unsecured to
the extent that the value of the creditor's interest is less than the
amount of the allowed claim. 11 U.S.C.A. 6506(a) (1979).

55_/ Id. $1102(a)(1) (1979). Other committees may be appointed upon a request
Ey a party in interest. Id. S1102(a)(2) (1979).

56/ Id. 61103 (1979).

57/ Id. S1121 (1979).

58/ Id. $1121(b), (c) (1979). See generally Klein, supra note 32, at 9-10.
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plan---e.g., retention by the debtor of all or part of the property of the
estate, transfer of property to one or more entities, merger or consolidation

estate---and provide for modification of the corporate charter.gp to the
of the debtor with one or more persons, sale of property belong

!

If the company undergoing financial difficulties is a registered holding

company, as is GPU, that company must comply with the g pdate of the Public
Utility Holding Company Act of 1935, as amended (Act).- The Act requiresd

registered holding companies to file their proposed reorganization plans with
,

! the Securities and Exchange Commission (SEC) for the approval of the SEC after
| anopportunitElfraninitialhearingbeforetheSECpriortoitssubmission

to the cog.- The SEC has the right to propose the plan in the first
instance.- Moreover, the SEC has the jurisdiction to eitner approve or dis-

approveoftheexpenditureoffundsforfees,expensesandremuneragpnpaidin
connection with a liquidation, reorganization or receivership case.-

NotwithstandingthesectionintheCode,whichstatesthatthehCmaynotappeal'

from any court judgment, order, or decree entered in the case,6 if a registered ,

,

approval of its plan from both the SEC and the bankruptcy court. g py must obtain
holding company enters into reorganization proceedings, that com'

As does the;

NRC, the SEC acts in the public interest. In specific, the SEC has jurisdiction
'

companies.g to protect the investors and consumers of public utility holding
under the

t

!

59/ 11 U.S.C.A. 61123 (1979). After the plan is filed, the holder of a
l claim or interest may accept or reject the plan, id_. $1126 (1979), or

the plan may be modified. Id. S1127 (1979). The court may confirm
the plan if certain conditions are met. Id. S1129 (1979). After

! confirmation, and absent an order revokinfan order of confirmation,
the debtor may execute the plan. Id. SS1142, 1144 (1979).

| 60/ 15 U.S.C. S79 et seq. (1976).

61/ 15 U.S.C.A. S79k(f) (Supp. 1980); Levy Testimony, supra note 10,
at 477, 526.

6_2/ 15 U.S.c A S79k(f) (Supp. 1980).

63/ Id.; Levy Testimony, supra note 10, at 525.

64/ 11 U.S.C.A. S1109(a) (1979). Section 1109(a) also provides that the
SEC may raise and may appear and be heard on any issue in a case under
Chapter 11.

65/ Levy Testimony, supra note 10, at 477. Telephone conversation with
Grant Guthrie, Securities and Exchange Commission, Division of Corporate
Regulation.

6_6/ See 15 U.S.C. S79a (1976); 15 U.S.C.A. S79k(f) (Supp. 1980).
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The first hurdle a company faces is whether the company has enogg assets and
cash to operate pending formulation and acceptance of the plan.- Although
there are provisions in the Code for court appro
classesofcreditorsdonotapproveoftheplan,ggyofaplaneventhoughsome
the negotiation of a conser'sual plan between the debtor and the creditors.fgf

the aim of Chapter 11

While negotiating the plan, the debtor must be careful not to encourage dissent
by even the common shareholder class, or else the debtor will risk alienating
creditor ci s that might ordinarily later decide to invest in the stock of
the utility

If the debtor is unable to negotiate a plan that satisfies all of the credi-
tors, the " cram down" provision of the Code becomes applicable. This pro-
vision allows judicial confirmation of a plan over the dissent of one or more
classes of creditors if the plan does not discriminate unfairly and is fair
andequitablewithrespecttoeachcgsofclaimsorintereststhatisimpaired
under and has not accepted the plan.- In effect, the provision requires
otherwise.gjorityclaimbesatisfiedunlesstheholderoftheclaimagreesthat each

Under the plan each merrber of the disse
amountthatwouldhavebeenreceiveduponliquidation.gjngclassreceivestheFor example, a
securedcredgrreceivesthevalueofitssecuredpositionincashorcash
equival ents ,- and no junior creditor or stockholde r
until the dissenting creditor class is paid in 'ull.75 yay receive anythingIf a plan essentially
cannot be consummated, on request of a party in interest and after notice and
aheaygg,thecourtmayconverttheChapter11proceedingintoaChapter7
case.- In this event it appears that the priorities system set out in
section 507 of the Code would apply tc the claims of the creditors.

2.4 Financial Implications of Legal Obligations of a Chapter 11 Trustee

Even if a plan could be devised for the reorganization of the licensee, and
al:. hough reorganization would be a more favorable option than liquidation,

67/ Miller Testimony (Cross Csmination), supra note 35, at 1433.

68/ See 11 U.S.C.A. 61129(b) (1979).

69/ Miller Testimony (Cross Examination), supra note 35, at 1436-37.

70/ Id. at 1440-41.

71/ 11 U.S.C.A 51129(b)(1). See generally Klein, supra note 32, at 14-15;
Klee, supra note 45, at 134-38.

72/ Klee, supra note 45, at 137.

73/ Id.

74/ Miller Testimony (Cross Examination), supra note 35, at 1431.

75/ Id. at 1432.

7_6/ 11 U.S.C.A. 61112(b)(7). Section 1112 also describes other situations
that could result in conversion--or dismissal--of a Chapter 11 case.
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such a course action has not been recommended. E! Many problems are
i, nssociated with a Chapter 11 proceeding aside from the general confusion

that occurs during formulation of the plan: vendor credit may become more
difficult to gain and bank loans may be limited and subject to approval,

lir.igation proceedings;99jssues may arise that may result in lengthy
of the court;- variou 80/a stigma attaches to a once-bankrupt com
there are higher interest rates imposed on a once-bankrupt company;ggy:-
operation of the company is inefficient during reorganization because of
numerouscourtappearancesandrequirggjattendance at creditors' meetings;82'*
the costs of reorganization are high.- In this case reorganization would

7_7/ See, M ., Report, supra note 1, at 39-40; Dewey Testimony, supra
note 11, at III-5; Miller Testimony (Direct and Cross Examination),
supra note 35, passim.

_78/ Miller Testimony (Direct), supra note 35, at 8, 21; Miller Testimony
(Cross Examination), supra note 35, at 1409.

. Under GPU's revolving credit agreement with the lending commercial
| banks, the institution of bankruptcy proceedings against GPU would be

viewed as a default on the part of GPU and would therefore authorize
the acceleration 'f the maturity of outstanding loans by GPU if so agreedo

; upon by a majority of the banks. Statement by J. Graham, Treasurer of
GPU, in Response to Letter from Senators Alan K. Simpson and Gary Hart
at 11 (November 25, 1979). Moreover, all of Met-Ed's outstanding bonds
provie that if Met-Ed should become subject to reorganization proceed-
ings, tne .,aturity of all its outstanding bonds may be accelerated and
interest shall thereafter accrue on the bonds at a rate equal to the
highest rate payaale on any outstanding Met-Ed bond. Id. at 14. See

,

generally id. at 12-15 (adverse effects of bankruptcy)

79/ Miller Testimony (Direct), supra note 35, at 8-9, 15, 16, 17 (regarding
use of revenues to supply electricity services at prices below current
costs, i.e., whether the bankruptcy case is being used to subsidize
reduced costs to customers resulting in an invasion of case collateral;
whether court will permit allocation of the insurance funds to clean
up TMI-2; regarding whether the TMI operating license is an executory

| contract so that decontamination of TMI-2 can be avoided).

i 80/ Id. at 28.

81/ Id. at 29.

! 82/ Id. at 34.

-83/ Id. at 14, 34; (Cross Examination) at 1487, 1498 (costs are associated
; M th hiring trustee, counsel, accountants, creditors' committees;

appraisers, examiners, etc.); Levy Testimony, supra note 10, at 483, 510.

i
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, not be a solution to any of the problems associated with the plant. It would'
simply permit the current situation to continue a fore reorganization except
that a trustee might be appointed as a supervisor

The negotiation of a plan, however, may give the regulatory agencies addi-
tional leverage to insist that decontanination of TMI-2 be treated as an
administrative expense and thus a first priority item. If the company
refuses or is unable to undertake decontamination without court approval,
and if the court is unpersuaded by a claim that the licensee must satisfy
its obligations under the AEA before paying debts pursuant to the Code, the
PAPUC could refuse to allow the rate increases necessary to maingn the busi-
ness and thus frustrate confirmation of the reorganization plan.- Further-
more, if the situation warranted such an action, the NRC under section 103
of the AEA could refuse to find the licensee financially qualified to operate
the plant. If another company were granted a certificate of convenience by
the PUC to operate TMI-1, the NRC could refuse to allow a transfer of the
operating licensa under $184 of the AEA and 10 C.F.R. 650.80, both of which
require NRC approval to alienate a license.

3.0 THE EFFECT OF STATE BANKRUPTCY LAWS

Because the Code was conceived as a result of a specific power granted to
Congress by the Constitution, the Code possesses the status of the supreme
law of the land. Provisions of the Code thus take precedenc
supercede any state or local laws in conflict with the Code.86pver andFor example,
priorities in the g eral Bankruptcy Code prevail over nonbankruptcy priori-
ties in state law,- and states may not exercise their power of emin
domainoverpropertywithinthejurisdictionofthebankruptcycourt.ggy

However,theCodecontinuestoadoptvariousstatelawsthatdefinggpndprescribe property rights and liobilities of persons and entities.- The
Code refers specifically to state law for exemptions of property that should

84/ Levy Testimony, supra note 10, at 488.

85/ 11 U.S.C.A. 61129(a)(6).

~~86/ Greenberg, Municipal Bankruptcy: Same Basic Aspects, 10 Urban Lawyer 266,
267 (1978) (hereinafter cited as Greenberg); Cowans, supra note 19, $11,
at 3. See also Perez v. Campbell, 402 U.S. 637, 649 (1971) (test of
conflict is whether state statute " stands as an obstacle to the accom-
plishment and execution of the full purposes and objectives of Congress").

87/ 1 Cowans, supra note 19, S1l, at 4.

88/ Id., $11, at 6.

89/ Cowans, supra note 19, 1979 Supplement at xvii.
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belefttothedebtors,namelyggytainessentialsnecessaryfortheprotection
of themselves and their family.- Moreover, state law that attempts not to

administertneaffairsofdebtorsbutonlytopresgybetheeffectofDankruptcy
upon property or persons is generally permissible.- State law also retains
its authori oncerning any matter that has not been specifically addressed
by the Code

The States of both New Jersey and Pennsylvania t. ave provisions in their
corporate statutory laws for the appointment of a g ceiver upon a bill ofequity or an action by creditors or shareholders.g In Pennsylvania the
provision applies when the corporation becomes insolvent or finds itself in
financial difficulty. In New .'ersey the receivership action may be
brought when the corporation is insolvent, has suspended its ordinary busi-
ness for lack of funds or is being conducted at a great loss and is greatly
prejudicial to the interests of i?s creditors and shareholders.

In view of the fact that the Federal Bankruptcy Code governs in the area of
bankruptcies where state legislation may conflict, the purpose of the state
law must be analyzed in order to ascertain whether the Code supercedes the
state law. The current provision in New Jersey, for example, which refers
to insolvency, not bankruptcy, is actually a revision of certain earlier
repealed sections. The current version, section 14-2, differs from one of
these earlier sections, section 14-3, in that it limits the type of creditor
that may oe a plaintiff in a receivership action. However, the purposes of
the present section 14-2 and the earlier section 14-3 appear to be identical.g47
One co.mentator noted that under the previous section 14-3, a New Jersey

90/ 1 Cowans, supra note 19, $20, at 15-16, 6381, at 520-21; 1979 Supplement,
6381, at 29.

-91/ Id. 621, at 17. State decisions that attempt to interpret the Code are
Tot binding on federal courts, however. Id., 623, at 19, citing Petition
of Portland Electric Power Co., 162 F.2d 618 (9th Cir.), cert denied,
332 ti. S. 837 (1947).

92/ Greenberg, supra note 86, at 267.

93/ N.J. Stat. Ann. 14A: 14-2 (West); Pa. Stat. Ann. tit. 15, 61319 (Purdon).
|

hw Jersey also has a separate provision for receiverships in the eventi

| that a railroad, canal or turnpike company becomes insolvent. N.J.
Stat. Ann. 48: 3-28 (West).

94/ The earlier section 14-3 reads as follows:

When any corporation shall become insolvent or shall suspend its
ordinary business for want of funds to carry on the same, or if

,

| its business has been and is being conducted at a great loss and
greatly prejudicial to the interest of its creditors or stockholders,
any creditor...may.. 3pply to the court of chancery for an injunction
and the appointment of a receiver or receivers or trustees.

quoted in Kramer, Insolvent Estates in Federal and State Courts and
the AppTication of Section 2 Subsection a(21) of the Bankruptcy Act, ,

'

5 Rutgers L. Rev. 391 391 n.3 (1951) (hereinaf ter cited as Kramer).
D-14
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:

court recognized the predominance of Federal bankrupgy law even when the
Federal law was invoked subsequent to the state law.- This commentator also
analyzed other sections of the New Jersey " Insolvency, Receivers and Reorgani-
zationAct"inlightofearlychancerycourtcasesandconcludesthggj"when
read h toto [they] fit snugly into the mold of an insolvency law."- In the
1800's, courts of New Jersey interpreted the purpose of the state statute as
being identical to the bankrupt:y laws: to prevent fraud by corporations and

company'sassets.gporsoftheseinstitutionsanequaldistributionofthe
to ensure the cre

In l930's, courts confirmed the " bankrupt character"
fof the New Jersey statute

Although these sections of the New Jersey act have been repealed since these >

decisions, the sections in the current chapter on insolvency appear to have
,

the same intent: the appointment of a receiver in the event that a corpora-
tion becomes financially unstable to undertake possession of the corporation's
property and to settle or compromise with any debtors or creditors of the
corpoggpion. The receiver may also continue the business of the corpora-
tion.- As does the Code, the New Jersey statute provides for th
setoffandcounterclaimaswellasadeterminationofpreferences.T0gJghtsofIt

appears that the New Jersey statute, although IvencY " 15 inreality a bankruptcy act similar to the Code.1M)it 'd "i"5

The Supreme Court case of International Shoe Company v. Pinkus is controlling.
The Court there stated that "[i]t is apparent, without comparison in detail of
the provisions of the Bankruptcy Act with those of the Arkansas statute, that
intolerable inconsistencies and confusion id result if that insolvency
begiveneffectwhilethenationalActisinforce"(emphasissupplied).'0d?"
This case dispells any belief that an insolvency law is not encompassed4

:

95/ Kramer, sup 3 note 94, at 406.
I

96/ Kramer, supra note 94, at 407.

97/ Kramer, supra note 94, at 408, quoting Van Wagenen v. Paterson Savings
Bank, 10 N.J. Eq. 13 (Ch. 1854).

98/ See, e. ., Bloch v. Bell Furniture Co., 111 N.J. Eq. 551, 561, 162 A. 414,
418 ( 1932).

99/ N.J.S.A. 14A: 14-5(g) (West) (Powers of receivers; general).

100/ M. $$ 14-8, 14-14.
>

101/ See Kramer, supra note 94, at 409.

102/ 278 U.S. 261, 265 (1929).
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ty the Ccce.103/ Therefore, it is certain that both the Ne- Jersey statute
and that of Pennsylvania- hose las refers both to insolvency and bankruptcy---
would govern in state court proceedings only to the extent that they do not
conflict =ith the Code.

If the laws of eitrer s tate were applied, because state la.s are not per-
mittec to conflict .itn t"e provisions of the Coce, an adjudication Oy a
state court concerning the duty to clean up TMI-2 <culd not dif fer frer, that
of a Federal court as a result of the substance of the law that is app'iec

to the case. In any event, because of the large a:% Cunt of Coney at issce
and the fact that tac states would ce involved because of the 10 cation o' GPU's
headquarters as cap 0 sed to the place of tre accident, wnich is tne resi_ !ce
of the licensee, a bankructcy preceecing -ould prc0 ably be brought in the
Feceral district ccurt, .nere the Code provisions woulc govern. The Code
weald also apply in both state and Federal courts in the reorganization
proceeding of a corpany because botn New Jersey and Pennsylvania nave gct-
pcrate reorganization previsions tnat defer to Federal bankruptcy la.. " j

4.0 TREATwENT CF PUBLIC UTILITIES UNDER THE CODE

As statec earlier, the main purpose of the Ccce is to discharge cebtors frc
their cbligation to satisfy existing cebts in their entirety anc ta p al he
the resultant financial icsses placed upon the cebtors' crecitors. 'g'" Tnere
are no provisions in tre Coce designec specifically to assure tha'. the
interest of the puclic -- in continued service, for exa ole - will be
protected if the tankrupt corporation is a public utility. In fact, -ith

t-o exceptions, there are no special previsions in the Ccce fer the accin-
istratien of the affairs of a bankrupt public utility.

-103/ See aisc 9 Al Jur. 2d Bankructcy 5 12, at 55 (1963) ( ell settled tnat
insofar as insolvency la s anc tankruptcy laws relate te sare subject
matter and affect sa e persons, all conflicting or inconsistent state
la-s on insolvency are superceced or suspended by Federal la.). But
see Ste11wagen v. Clu:, 245 U.S. 605, 616 (1918) (state la.s provicing
for sale and distribution of a debtor's prcperty ray not arount to

j insolvency la-s). The Stell-agen Court explained tnat one of tne

|
principal require ents of a true bankruptcy la is that it discharges

the debtor's property free the obligation of existing cebts. M. Tne'

Stell-agen case -as cited by the Suprete Court in Straten v. New, 283
U.S. 318, 327-28 (1931), .nicn neld in effect that tne rule in Stell-agen
would not apply upon a snc'ing that the statutcry action in the state

I court is an insolvency action.

-104/ N.J. Stat. Ann. laA: 14-23 thru 14-27 (West); Pa. Stat. Ann. tit. 15,
51320 (Purcon).

105/ Lowell, A United States Bankruptcy Statute, 50 A=. Bankr. L.J. 99,

99 (1976).
|

|
i
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The two exceptions are municipalities (Chapter 9) and railroads (Chapter 11,
Subchapter 4), which are both imbued with a public mandate. Since municipali-
ties and railroads serve basic public needs in the manner of a public utility, ,

it is instructive to understand the origin and the provisions of these chapters.
Both Chapter 9 and Chapter 11(4) were enacted as remedial measures in order
to facilitate financial rehabilitation. Both assurne that the corporate
turewillcontinueitsoperationsthroughoutthebankruptcyproceeding.yguc-

5.0 CHAPTER 9 UNDER THE CODE

Current Chapter 9 of the Code, which is entitled " Adjustment of Debts of a
Municipality," was first conceived in 1934 in order to ameliorate the national
problemsofmunicipalcorporatigjand instrumentalities that were suffering
difficult financial situations. Although municipalities supply necessary
services to its inhabitants such as police protection and rubbage retrieval
and disposal, the peculiar character of municipalities as a creation of the
state has necessitated the enactment of unique provisions in Chapter 9. *

First, the Code reserves power to the states to control municipalities by
legislation or otherwise in the exercise of its political or governmental
powers, including the expenditures for political or governmental actions.108/

.,

;

! Nevertheless, creditors are not bound by state law prescribing a method of
t composition of indebtedness. Nor does a judgment entered

bindacreditorthatdoesnotconsenttothecomposition.ygerstatelawSecond, the
court may not interfere with any of the debtor's political or governmental
powers, property or revenues, or e
without the consent of the debtor. g ment of any income producing propertyChapter 9 is also unique in relation
to both Chapters 7 and 11 under the Code because only the debtor - munigj
pality,asopposedtocreditors,maypetitionthecourtunderChaptegf
and only the debtor may file a plan for the adjustment of its debts. The

106/ 5 Collier on Bankruptcy, 177.02[1], at 478-79 (14th ed. J. Moore, L. King
1978) (hereinafter cited as 5 Collier). Chapter 9 has outlived its use
as emergency legislation. After its repeal in 1946, its subsequent
reenactment integrated it into the Code as a permanent chapter. Id.
181.01 [1.10], at 1556-57. See also 11 U.S.C.A. S901 (1979) (adohts
certain provisions of Chapter 11, but not of Chapter 7).

107/ 5 Collier, supra note 106, 181.02, at 1557-68.

108/ 11 U.S.C.A. 6 903 (1979).

109/ Id. S903(1), (2) (1979).

110/ g. S 904 (1979).

111/ Id. S 921 (1979). 5 Collier, supra note 106, 181.02, at 1560. Sec-,

R on 301 of Title 11, which relates to voluntary cases, has been incor-
1 porated into Chapter 9 oy section 901, as opposed to section 303, which

refers to involuntary cases under Chapters 7 and 11. Historical and
Revision Notes, 11 U.S.C.A. S 901, at 352 (1979).

112/ 11 U.S.C.A. S 941 (19 m).
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provision regarding the contents of the reorganization plan fi{gj n a Chap-i
ter 11 case is generally applicable to a Chapter 9 bankruptcy.

The special features peculiar to Chapter 9 by virtue of the relationship of
the municipality with the state reduce the analogical value between munici-
pal bankruptcy proceedings and those of public utilities. The important :

factor here is the genesis of Chapter 9 as emergency legislation that ulti-
mately evolved into a permanent chapter of the Code.

6.0 RAILROAD REORGANIZATION -- CHAPTER 11(4) UNDER THE CODE

I In 1933 bankruptcy law concerning railroads, enacieu as Section 77 of the
Bankruptcy Act, was passed to aid and simplify the administration of the
monetary affairs of rj{ goads during the period when they were in severe
financial situations

Before the Federal bankruptcy law was enacted, 88 a railroad went into
receivership in a state court, ancillary proceedings were necessary in every
state in which the railroad had property. If the proceeding were held in a ;

Federal court, ancillary proceedings were necessary in every circuit. What

eliminating unnecessary expense, confusion and delay, g cy proceeding, thus
is new Chapter 11(4) was enacteo to simplify the bank

i UnderChapter11(4)1gjthe Code, the court appoints a disinterested person to
serve as a trustee. The Interstate Commerce Commission, the Department
of Transportation and any state or local commission having regulatory juris-
diction over the debtor g yjraise, may appear and be h g on any issue in
a case under Chapter 11. With several exceptions, the trustee and
the debtor are subject to the provisions of the Interstate Commerce Act that
are applicable to railroads and the trustee is subject *o orders of any
Federal, state or local regulatory body to the same extent as the debtor
wouldggjfapetitioncommencingthecaseunderChapter11hadnotbeen
filed. Any order of a regulatory commission requiring the expenditure

113/ Id. 55 901, 1123 (1979). Section 1123 applies to a Chapter 9 bankruptcy
Eth three exceptions, st.osections 1123(a)(6),1123(a)(7) and 1123(c).
The first subsection refers to the rights associated with voting equity
securities, the second provides for the manner of selecting a trustee,
officer or director under the plan and the last subsection refers to
cases concerning individuals.

114/ See 5 Collier, supra note 106, 1 77.02[1], at 475-77.

115/ Id.

116/ 11 U.S.C.A. 6 1163 (1979).

117/ Id. 6 1164 (1F'9) (these regulatory bodies may not appeal, however,
Trom any jud< wnt, order or decree entered in the case).

118/ Id. $ 1166 ,!9) (exceptions are abandonment or merger, modification
iif the financial structure of the debtor or issuance or sale of securi-
ties under a plan).

|119/ Id.
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l
) or incurring of an obligation for the expenditure of monte 0from the estate
i is not effective, however, unless approved by the court

Chapter 11(4), unlike other chapters in the Code, specifically requires
. . . the court and the trustee [to] consider the public interest in"

addition}gypheinterestsofthedebtor, creditors,andequitysecurity1

holders." This is one of the major differences among the different types
o' bankruptcy proceedings discussed in this paper. The distinctions among
~ ;uidation, reorganization, and railroad reorganization have been clearly
C JCidated as follows:

t All of the respondents' contentions overlook the distinctions
between ordinary bankruptcy proceedings and reorganization pro-
ceedings in general, and the further distinctions between a . . .
reorganization proceeding and the special provisions . . . relating
to railroad reorganizations. An ordinary bankruptcy is directed
toward the liquidation of the debtor's business, and the distribu-
tion of the debtor's assets among its creditors. A . . . reorganiza-

tion is directed toward the continuation of the debtor's bus 5 % s
so that it may be restored to solvency, and its creditors ultimately
satisfied. A railroad recrganization . . involves an additional.

element, the overriding publif2gterestinthecontinuationof"

rail transportation services

In spite of the existence of a Federal bankruptcy law enacted solely to
; administer the bankruptcies of railroads, the financial problems of rail-

roads in the Midwest and Northeast regions of the United States persisted.
In order to stymie a potentially worse situation and thus safeguard the
economicwellbeingoftheentirenation,ggpressenactedtheRegional
Rail Reorganization Act of 1973 (RRR Act). The necessity and purpose
of the RRR Act were explained by Mr. Justice Brennan of the Supreme Court
of the United States:

120/ I_d. 5 1166(1) (1979).

121/ Id. S 1165 (1979). See also New Haven Inclusion Cases, 399 U.S. 392,
U 1 (1970) (conservation of debtor's assets'for benefit of creditors
and preservation of ongoing railroad in public interest).

122/ In re Penn Central Transp. Co., 315 F. Supp. 1281, 1283 (E.D. Pa. 1970),
aff'd 453 F.2d 520 (3d Cir.), cert, denied, 408 U.S. 923 (1972).

123/ 2 U.S. Code Cong. & Ad. News, 93d Cong., 1st Sess. 3248-49 (1973); In
re Ann Arbor R.R. Co., 414 F. Supp. 812, 818 (E.D. Mich., 5.0. 1976).

i
!

D-19

a .



A rail transportation crisis seriously threatening the national
welfare was precipitated when eight major cailroads in the north-
east and midwest region of the country entered reorganization
proceedings under . . the Bankruptcy Act . After interim. . .

measures proved to be insufficient, Congress concluded that solu-
tion of the crisis required reorganization of the railroads,
stripped of excess facilities, into a single, viable system oper-
ated by a private, for profit corporation. Since such a system
cannot be created under [ bankruptcy] rail reorganization law, and
since significant Federal financing would be necessary to make
such a plan workable, Congress supplemented [the Bankruptcy Act]
with the Rail Act, g h became effective on January 2, 1974.
(footnotes omitted)

The RRR Act states tha :,ix purposes that this Act was designed to accomplish:

(1) the identification of a rail service system in the midwest
and northeast region which is adequate to meet the needs and
service requirements of this region and of the national rail
transportation system;

(2) the reorganization of railroads in this region into an
economically viable system capable of providing adequate and
efficient rail service to the region;

(3) the establishment of the United States Railway Association,
with enumerated powers and responsibilities;

(4) the establishment of the Consolidated Rail Corporation, with
enumerated powers and responsibilities;

(5) assistance to States and local and regional transportation
authorities for continuation of local rail services threatened
with cessation; and

(6) necessaryFederalfinancialaggtanceatthelowestpossible,

cost to the general taxpayerl

|

| 124/ Regional Rail Reorganization Act Cases, 419 U.S. 102, 108-09 (1974).

| 125/ Regional Rail Reorganization Act of 1973, 45 U.S.C.A. S 701(b) (1976).

!
,

0-20
1

!

| \
' jn



TheUgpdStatesRailwayAssociationisanincorporated,nonprofitassocia-
tionandimplementationofthefinalsystemplan.yggengageintheprepara-
tion, which has, among other powers, the powe

One of the goals of
such a plan is the creation, through reorganization, 01 a 'gpancially self-
sustaining rail and express service system in the region." The final
system plan must designate the rail properties of railroads in reorganiza-
tion in the region or of railroads leased, operated, or controlled by any
railroadinreorganizationinthe{gon,thataretobetransferredto
the Consolidated Rail Corporation. This Corporation is a for profit
corporation that is a creation of state laws. It is nei
agencynoraninstrumentalityoftheFederalGovernment.ggyaFederal

Although both the RRR Act and the Code deal with the reorganization of
bankrupt railroads, the difference between the two enactments has been
described in the following manner:

Reorganization undar the Rail Act, pursuant to the Final System
Plan, involves the transfer of a major portion of the railroad
properties and the obligation to operate a railroad from [the
railroad's] Trustee to Conrail. The principal purpose of this
physical restructuring of the railroad 'is to reorganize the
regional rail structure, not to determine the rights and priori-
ties of creditors and stockholders of the bankrupt railroad.
These matters remain governed by...the [ Code], which continues in
effect except where gpcifically contradicted by the Rail Act.'(footnotes omitted)y

The reorganization court must utilize the RRR Act in the reorganization
proceeding unless the court finds that the railroad is reorganizable on an
income basis within a reasonable amount of time under bankruptcy law and that

126/ M. 5 711(a) (1976).

127/ M. 6 712(a)(1) (1976).

128/ M. S 716(a)(1) (1976).

129/ M. S 716(c)(1)(A) (1976).

130/ M. 6 741(b) (1976).

131/ In re Lehigh Valley R.R. Co., 558 F.2d 137, 141 (3d Cir. 1977).
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the public interest would be better served by such a reorganization than
byreorganizationundertheRRRAorthattheRRRActdoesnotprov{ggja fair
and equitable process for reorganizing the estate of the railroad.

4

In view of the fact that both the RRR Act and Chapter 11(4) of the Code are
grounggjupon the principle of continuous service by the reorganizing corpara-
tion, the of t-litigated conflict between the right of the public to
receive a fundamental service and the right of the creditors to receive
satisfaction of their claims against the debtor is of great importance. The
reasoning of the Supreme Court, which has attempted to balance these com-
peting, mutually exclusive claims, may also be relevant by analogy to the

,

prospects of cleaning up THI-2. Whether Met-Ed's funds will be used for
clean-up as a means of protecting the public's interest in continued health
and safety or for satisfying the claims of creditor's is an issue that must
be resolved.

The arguments made in favor of continuing rail servic.e in the public interest
are: the personal convenience of the users of the raDway service; the
economic health of the nation, which depends upon carrier service for the
marketing of crops and other products; the fact that the " overriding theme
of the RRR [Act] is the paramount public interest associated with continued
operationoftheraillinesandtheobviousinabilityofprivateinteresg47
most notably those of creditors, to provide an effective counterweight;"

! and that creditors of the railroad company, by choosing to invest in a
public utility, took upon themselves the risk that there might be a chance'

of continued unprofitab{$5pperation and that their rights would be secondary
to the public interest. The United States Supreme Court has generally
recognized that the rights of bondholders ". . . do not command Procrustean
measures [and] do not dictate that rail operations vital to the g ion bejettisoned despite the availability of a feasible alternative."y

132/ 45 U.S.C.A. 5717(b)(1) (1976). See also In re Penn Central Transp. Co.,
384 F. Supp. 895, 917-18 (Sp. Ct. 1974); 382 F. Supp. 856, 859 (E.D.

i Pa.1974); In re Boston & Maine Corp. , 378 F. Supp. 68, 80 (D. Mass.
1974).

133/ 5 Collier, supra note 106, 1 77.02[1], at 479-80 (section contemplates
i continued corporate existence of debtor, but not to exclusion of

crediters who may share in debtor's assets); 45 U.S.C.A. S 701(a)(4)
(1976) (continuation and improvement of essential rail service is nec-
essary to preserve and maintain adequate national rail services and an
efficient national rail transportation system. See also In re Central

j R.R. Co., 521 F.2d 635, 638 (3d Cir. 1975) (under RRR Act, reorganiza-
tion proceeding must be designed to keep railroad operational until
final railroad reorganization plan has been designed), citing In re'

Lehigh Valley R.R. Co., 508 F.2d 332, 338-40 (3d Cir. 1975).
,

; 134/ In re Ann Arbor R.R. Co., 414 F. Supp. 812, 817-18 (E.D. Mich. 1976).

135/ Mazer, Assuring Adequate Rail Service: The Conflict Between Private
Rights and Public Needs, 45 Fordham L. Rev. 1429, 1433 (1977):

136/ Penn-Central Merger Cases, 389 U.S. 486, 510-511 (1968).

.
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The issue of whether creditors must bear the financial burden of continuing
to provide unprofitable rail service to the public cannot be resolved wich a
simple affirmative or negative answer because of the countervailing principle,
equally recognized by the United States Supreme Court, that a car g cannot
be compelled to operate even a portion of its business at a loss

Indeed, these two contrary policies - public interest versus creditors'
rights -- have forced the Court to seek an equitable balance between the
needs of the public and the rights of creditors.

Creditors ground their right to discontinue the use of their property in an
unprofitable venture upon the guarantee of the Fifth Amendment, which pro-
eides: "No person shall . . . be deprived of life, liberty or property, with-
out due process of law; nor,5iball private property be taken for public use,
without just compensation. ""''" This argument has been upheld by the Supreme
Court, which stated that a company does not devote irrevocably or absolutely,
its property to the public use, but instead conditions the use of its property
upon the expectation that the public will sufficientl
atareasonablerateinordertoyieldafairreturn.Y3gpilizetheservicesThe Court also
held that absent just compensation, the railrcad could not be compelled to
provide service g there is a reasonable ce'.tainty that such service will
occasion a loss.

Subsequently, in the New Haven Inclusion Cases, the Court modified its
approachtotheproblemofdecidingwherecreditorsdeservg4}preceivejust
compensation for the unprofitable operation of a railroad. Tne Court
noted that the Fifth Amendment prohibition against taking private property
for public use without just compensation does not g yssitate the conclusion
that creditors need not suffer a srbstantial loss. The Court distin-
guished between sacrificing property in order to create a " depression proof"
railroad and assuming the risk associated with investing in a public utility

137/ Brooks-Scanlon Co. v. Railroad Comm'n., 251 U.S. 396, 399 (1920). This
proposition was extended in Bullock v. Railroad Comm'n., 254 U.S. 513,
520-21 (1921) ( reditors of railroad are not bound to continue service
at a loss if no reasonable prospect of profitable operation in the
future), citing Brooks-Scanlon Co. v. Railroad Comm'n, supra.

138/ Indeed, section 171 of the Atomic Energy Act of 1954, as amended,
similarly provides for just compensation in certain circumstances. See
42 U.S.C. 62221 (1976).

139/ Railroad Comm'n v. Eastern Texas R.R. Co., 264 U.S. 79, 85 (1924). See
also Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555, 589 (1935)
(bankruptcy power is subject to Fifth Amendment).

140/ Railroad Comm'n v. Eastern Texas R.R. Co., supra at 85.

141/ New Haven Inclusion Cases, 399 U.S. 392 (1970).

142/ Id. at 491.
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I

that owes an obligation to the public.1 Although severely criticized for
failing also to distinguish between a temporary loss control by creditorsovercollateralandalossofthecollateralitself,ygj

!
;

the Supreme Court i

has not overruled its ruling in the New Haven case. It is therefore necessary '

to apply the rule of New Haven in railroad cases where the company is operating
at a loss and where creditors claim compensation for what they perceive to be
an unconstitutional taking of property.

i

An analogy can be drawn between unprofitable rail service and the clean up of
3

TMI-2, which, standing alone, is also an unprofitable venture. Rail service
! for the benefit of the public is hardly more important than assuring public
I safety from radiological harm. If the reasoning of the Supreme Court in

New Haven were therefore applied to the TMI-2 situacion, the logical ruling
would be in favor of utilizing Met-Ed's existing funds to clean up THI-2>

rather than to satisfy the claims of creditors. Such a ruling would be
; particularly appropriate if TMI were allowed once again to operate and thus to '|

) recoup funds for the benefit of creditors.

!
7. 0 CONCLUSION

|

Bankruptcy, although an eption available to a company that'is undergoingI

financial difficulties, would not be a solution for the licensee. The prob-
| lems that led to the current financial distress of the licensee will continue
|

to persist whetter or not bankruptcy is pursued. If bankruptcy proceedings
were instituted, however, it is uncertain whether some or all of the licensee's;

| assets available for distribution to creditors would be utilized to finish the
cleanup of TMI-2. If not, it is possible that an entity other than the licensee

I would have to take the responsibility for cleaning up the site.

|
!

143/ M. at 491-92. '

144/ Note, Takings and the Public Interest in Railroad Reorganization,
j 82 Yale L. J. 1004, 1013 (1973).
|

I
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INSTITUTIONAL RESPONSIBILITIES IF METROPOLITAN-EDISON
IS UNABLE TO CONTINUE CLEANUP OF TMI-2
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APPENDIX E

INSTITUTIONAL RESPONSIBILITIES IF METROPOLITAN-EDISON
; IS UNABLE TO CONTINUE CLEANUP OF TMI-2

Institutions in the publit ..A private sectors have specific responsibilities
in the event that Metropolitan Edison Co. (Met-Ed) is unable to continue and
complete the cleanup of TMI-2. The legal bases of these responsibilities are ,

discussed in the sections below.

1. 0 NUCLEAR REGULATORY COMMISSION
i

The primary responsibility for the safe operazion of a nuclear power plant
rests with the utility that is licens*.d to oterate the plant. This includes
the responsibility to properly decontaminate, safely shutdown, or decommission
the facility under a plan approved by the NJclear Regulatory Commission (NRC).
The responsibilities of a licensee may be terminated only with NRC approval.

The Federal Government (through the NRC) has the principal regulatory respon-
sibility for matters of radiological health and safety associated with a
nuclear power plant. The NRC regulations relating to the financial qualifica-
tions of applicants appear in 10 CFR 50.33(f). This Section directs that
"Each application shall state... (f) Information sufficient to demonstrate to
the Commission the financial qualifications of the applicant to carry out ...4

the activities for which the permit or license is sought....If the application
is for an operating license, such information shall show that the applicant
possesses the funds necessary to cover estimatea operating costs or that the
applicant has reasonable assurance of obtaining the necessary funds, or a
combination of the two." 10 CFR 50.33(f) further provides requirements for
facilities described in Sections 50.21(b) or 50.22 of 10 CFR 50. The types of
facilities covered in the latter Section are reactors constructed for commercial
purposes such as the generation of electricity. For such facilities, Section
50.33(f) of 11 CFR 50 provides: "If the application is for an operating
license, such information shall show that the applicant possesses or has
reasonable assurance of obtaining the funds necessary to cover the estimated
costs of operation for the period of the license or for 5 years, whichever is
greater, plus the estimated costs of permanently shutting the facility down
and maintaining it in a safe condition. Without limitation on the generalities
of the foregoing requirements, each application for...an operating license
submitted by an entity recognized for the primary purpose of... operating a
facility shall include information showing the legal and financial relation-
ships it has or proposes to have with its stockholders or owners, and their
financial ability to meet any contractual obligation to such entity which they
have incurred or propose to incur, and any other information necessary to
enable the Commission to determine the applicant's financial qualificrtion
(emphasis added)." Section I(B) of Appendix C to 10 CFR 50 generally restates
this raquirement, but it defines the substantive requirement for demonstrating
operator license financial qualification to be a showing of the "...ava' lability
of resources sufficient to cover estimated operating costs for each of the
first 5 years of operation, plus the estimated costs of permanently shutting
the facility down." Thus the regulations specifically require that applicants
demonstrate to the satisfaction of the staff a reasonable assurance that their
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financial resources are sufficient to cover decommissioning expenses. While
the Commission's decision in Seabrook (Public Service Co. of New Hampshire, et
al. (Seabrook Station, Units 1 and 2 CLI-78-1, 7 NRC 1) 1978), addresses the
regulations cited above from the viewpoint of construction permit proceedings
and provides general guidance as to the criteria of the financial qualification
requirements, it does not address the issue of decommissioning financing.

In December 1978, the NRC staff issued its " Plan for Reevaluation of NRC
Policy on Decommissioning of Nuclear Facilities," Revision 1 (NUREG-0436).
This report mentions (p. 56) that the life of a facility can be shortened by
an accident or breakdown which makes repair not economically justified, thereby
accelerating decommissioning; however, the report does not address the considera-
tion that the costs of decommissioning under these circumstances would be
greater than those required for a planned voluntary shutdown situation.

If a utility is forced to shut down one or more reactors it owns, and if the
reactor or reactors contribute substantially to the utility's rate base, even
a previously financially sound utility could be forced into bankruptcy and
default on its obligations as a licensee. Certainly the accident at TMI-2
indicates that a utility can rapidily find itself in a precarious financial
position, with the resultint uncertainties that such a position raises.

The basic issue which must be considered in this report for contingency plan-
ning purposes is: if the utility licensed to possess and operate TMI-2 becomes
financially unable to carry out its responsibility under the NRC license, what

' existing statutory authority at the Federal and state levels (Pennsylvania and
New Jersey) is available to ensure that the public health and safety is protected?

Although a variety of alternatives are available to ensure in advance that a
licensee ic financially able to carry out its responsibilities under the
license, these alternatives are of no avail in the present circumstances (see
NUREG-0534, Rev. 1, " Assuring the Availability of Funds for Decommissioning
Nuclear Facilities," Draft Report). NRC has no rate jurisdiction over the
THI-2 licensees to allow them to raise adequate funds to carry out their
license responsibility under the circumstances created by the accident
at that plant. Thus this analysis will consider what statutory authority

,
exists to enable the government (Federal and/or state) to take actions neces-

| sary to protect the public health and safety (which are clearly the responsi-
bility of the licensees) and which actions should be taken by licensees, if,

| tney were financially able to do so.

Neither the Atomic Energy Act nor current authorizations for the NRC include
any funds for the NRC to use to ensure, either by direct government acHaa ar

! by indirect financial support to the licensee, that necessary actions are
| taken to protect the public health and safety. This is true even though it
i has been stated repeatedly that public safety considerations are paramount in
'

licensing activities under the Atomic Energy Act (Powar Reactor Development Co.
v. Electrical Workers Union, 367 U.S. 396, 402 (1961)). Although this statement
may be correct in the context of the licensing process and a licensee's res-
ponsibilities, it does not mean that the NRC itself has the resources (beyond,

! of course, technical assistance) to take whatever steps are necessary to
ensure public health and safety should the financial ability of a 1.icensee to
operate a nuclear power plant decrease to the extent that it may be unable to
carry out its responsibility as a licensee.

E-2
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Aside from the very practical matter of available resources, however, the NRC '

does have certain relevant statutory authority. Financial failure of a licensee
would provide grounds for immediate revocation of the license to operate under
Section 186a. of the Atomic Energy Act, 42 U.S.C. 2236a. Subsection 186c.
would then empower, but not require, the Commission to

... immediately retake possession of all special nuclear material
held by the licensee. In cases found by the Commission to be of extreme
importance to the national defense and security or to the health and
safety of the public, the Commission may recapture any special cuclear
material held by the licensee or may enter upon and operate the facility....
Just compensation shall be paid for the use of the facility.

The NRC has further discretionary authority to operate a nuclear facility
under Section 188 of the Atomic Energy Act, 42 U.S.C. 2238. This section
provides in pertinent part '

Whenever the Commission finds that the public convenience and neces-
sity ... requires continued operation of a ... facility the license
for which has been revoked pursuant to section 186, the Commission
may, af ter consultation with the appropriate regulatory agency, State
or Federal, having jurisdiction, order that possession be taken of
and such facility be operated for such period of time as the public
convenience and necessity or the production program of the Commission
may, in the judgment of the Commission, require, or until a license
for operation of the facility shall become effective. Just compensation

,

shall be paid for the use of the facility.
I

It appears that these "take-over" sections have never been invoked for a
nuclear power plant. Further, it appears that no regulations, guides, or
policy statements give any specifics on how this authority is to be exercised.
The legislative history of these sections is similarly unenlightening. Never-
theless, on their face, these statutory provisions clearly give the Commission
the authority to act if, in its judgment, action on its part is needed to
protect the public health and safety. Moreover, it would be reasonable to
interpret this authority as being available for such actions as the Commission
deems necessary to repair or decontaminate a damaged nuclear power plant for
which the licensee is financially unable to carry out its license responsibility.

Under the circumstances being considered, Section 184 of the Atomic Energy,

Act, 42 U.S.C. 2234 is also relevant. This section provides that no license
granted under the Atumic Energy Act "shall be transferred, assigned or in any
manner disposed of, either voluntarily or involuntarily, directly or indirectly,
through transfer of control of any license to any person, unle:5 the Commission
shall, after securing full information, find that the transfer is in accordance
with the provisions of this Act, and shall give its consent in writing...."

This section simply means that no licensee may terminate its responsibility
under an NRC license without the prior approval of NRC and that no other
person may assume the responsibility of an NRC licensee without prior NRC
approval. This authority is applicable even though the impetus for such a

l

!
|
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transfer is under another law such as the Federal Bankruptcy Law (P.L. 95-598,
11, U.S.C. 101 et seq.) or an action by a state public utility commission
which could affect the role of the licensee as a public utility (see, for
example, 66 Pa. C.S. Chapter 15).

1 I

2.0 GENERAL PUBLIC UTILITIES AND ITS OPERATING COMPANIES
1

General Public Utilities (GPU) is a registered utility holding company under
the Public utility Holding Company Act of 1935 (15 U.S.C. 79 et seq.). It is
composed of three operating utilities: Metropolitan Edfson Co. (Met-Ed),
Pennsylvania Electric Co. (Penelec), and Jersey Central Power and Light Co.3

; (Jersey Central). GPU also includes a subsidiary service corporation, General
| Public Utilities Service Corp. (GPUSC), which provides technical services to
i the operating suosidiaries.
'

THI-2 is jointly owned by the three operating companies; all three are named
as licensees in License No. OPR-73. Among other things, this license provides
that

!

o The application for license was filed by Met-Ed, Penelec, and Jersey
Central.

o The licensee was found to be technically qualified "to engage in the activi-
ties authorized by this operating license in accordance with the rules
and regulations of the Commission."

o The license was issued to Met-Ed, Penelec, and Jersey Central.

o The license states that the TMI-2 reactor is owned by Met-Ed, Penelec,
and Jersey Central and is operated by Met-Ed.

o The Commission li .. sed Met-Ed " pursuant to Section 103 of the Act
' and 10 CFR Part 10...to possess, use, and operate the facility."

,

o The Commission licensed Met-Ed to receive, possess, and use certain,

! byproduct, source, and sr,ecial nuclear material.
.

. Under License No. DPR-73, Het-Ed has the lead role in that it is licensed to
; operate the facility. The Commission's regulations do not distinguish between
'

the " operating" holder of an operating license, such as Met-Ed, and the other
participating utilities, which are also technically licensees.

In past cases, the NRC has granted the " operating" utility a license to operate
the nuclear facility and to possess certain nuclear material. The other
participating utilities are identified in the license as simply holding a

: license to posstss the facility. In addition, License No. DPR-73 looks to
| each of the licensees in making the financial qualifications finding to engage
; in the activities authorized by the operating license.

Although GPU is not a licensee under License No. DPR-13, in essence, GPU is
totally liable for the financial well-being of its subsidiaries. GPU is a
holding company covered by the Public Utility Holding Company Act of 1935.
Its principal assets are the three operating companies. The income of GPU

| E-4
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consists almost exclusively of earnings on the common stock of Met-Ed, Penelec,
and Jersey Central. GPU also owns some minor assets (such as property at its
headquarters in Parsippany, N.J., and in Reading, Pa., and a fuels company),
but these would appear to too inconsequential to itemize in the statement of
assets and liabilities in its 1979 Annual Report. In addition, GPU has pro- '

posed to establish a new nuclear management company, but this company does not'

constitute an asset of GPU at this time.

By virtue of a revolving credit agreement, guaranty, and pledge agreement (all
dated June 20, 1979), GPU has pledged its stock in Met-Ed, Penelec, Jersey
Central, and GPUSC to the creditor banks, along with any dividends, cash, and
other instruments received for the stock, plus any further instruments, docu-
ments, or action requested by the banks to protect their security interest.
This stock constitutes 100 percent of the outstanding common stock and capital
stock of the subsidiaries. Under the interpretation of the attorneys for the
banks and GPU, the pledge of the shares created a valid and perfected first

',

priority security interest in the stock. Under a separate loan agreement of
the same date, the creditor banks also received a security interest in rights
owned by Met-Ed and Jersey Central in a contract for conversion services and
nuclear fuel from Kerr-McGee, as well as proceeds from the services. GPU and
its subsidiaries also pledged to the banks certain bonts issued by Jersey
Central and Met-Ed, creating a valid and perfected first priority security
interest in the banks' favor on property owned by Met-Ed and Jersey Central as
collateral for the bonds.

GPU would appear to have already committed virtually all of its assets as
security for bank loans. In the event of bankruptcy of GPU or any of its
subsidiaries, or any adverse material change in the financial condition of one
of them, the banks could call the debts and sell the collateral. In such an
event, GPU would essentially be forced to do what it could to cover for the
loss, or to go out of business.

The GPU subsidiaries are limited in their ability to lend money to each other.
1
- The Public Utility Holding Company Act of 1935 makes it unlawful for a regis-

tered company such as GPU to borrow or receive extensions of credit from
another public utility company in the same system (15 USC 79f(c)). It is also

unlawful for one company (a nonholding company) to borrow or lend, through a
sale of securities in excess of $100,000 value, to another company within the

; same system without SEC approval (15 U.S.C. 791). In Met-Ed testimony before *

the PAPUC, it was the opinion of two witnesses (Graham and Hafer) that it is
unlikely that the SEC would approve a loan from Jersey Central or Penelec to
Met-Ed. They indicated that the SEC would not be likely to consider such a
loan to be in the interest of Jersey Central's or Penelec's public investors.
Further, such a loan would require the prior approval of the State utility '

commissions and, probably, FERC. The revolving credit agreement also restricts
the ability of the subsidiaries to make loans to anyone without prior approval
of 85 percent of the creditor banks. 4 further limitation on the ability of

GPU or its subsidiaries to create additional short-term debt can be found in
the articles of Incorporation and Debenture Indentures. They limit the
availability of short-term credit to 10 percent of the capitalization of the
subsidiaries. (See testimony of John Graham, before PAPUC; Mct-Ed, Penelec
Statement, PAPUC Docket No. I-79040308.)

|
.
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3.0 ENVIRONMENTAL PROTECTION AGENCY

The Environmental Protection Agency (EPA) has the authority to evaluate the
environmental impact of thermal water pollution of a nuclear plant, and the
EPA must issue a new point discharge elimination system permit before any
discharge is permitted.

EPA also is responsible for setting national emission standards for radiation
releases to the atmosphere, it advises the President on matters related to
radiation and the environment, it was designated by the President as the lead
agency for radiation monitoring at TMI, and it has certain other responsibilities
related to emergency response planning.

The EPA has limited statutory authority under which it directly assumes
responsibility to act to cope with public health problems associated with
hazardous materials which are not adequately controlled by responsible
parties.

,

*

- The Resources Conservation and Recovery Act (RCRA) (P.L. 94-580, 42 U.S.C.
6901 et seq.) focuses on present and future hazardous waste disposal practices.

I
While it contains an emergency powers cicuse, for it to be invoked successfully
requires an identifiable, financially solvent liable party, as well as prolonged
judicial action. Only at the end of this process can the public and the
environment be protected. The RCRA definition of hazardous wastes (in
Section 3001, 42 U.S.C. 6921) specifically excludes special nuclear material,
source material, and byproduct material.

Section 7003 of the RCRA (42 U.S.C. 6973) authorizes EPA to bring suit in
district courts to enjoin an owner (or other responsible party) of an active
or inactive site on which hazardous substances are located to take remedial
action to prevent or abate an imminent and substantial danger to human health
or the environment. EPA can exercise this authority only where the n ier (or
responsible party) is identifiable and is financially and otherwise .cle to
remedy it. Even where these conditions are met, the " imminent and substantial"
test can often be difficult. In addition, any remedial efforts can begin only
after successful judicial action, which can take a long time, sometimes years.
Moreover, Section 7003 of the RCRA is not an effective tool if the perpetrator
is unknown, cannot be located, cannot afford cleanup, or declares bankruptcy
and walks away from the site, or if the responsible company was dissolved.
The Section does not deal directly with these contingencies.

Section 311 of the Clean Water Act (33 U.S.C. 1321) provides for Federal
cleanup and mitigation of spills of oil and hazardous substances. EPA regula-
tions implementing this Act do not include radionuclides in the list of hazardous i

substances, which are 1 mited to specific compounds and elements. In any l

event, the use of SecQ on 311 is subject to some limitations which seriously )detract from its usetulness.

First, it is limited to spills or threats of spills into navigable waters and
thus does not address spills affecting soil or air to the exclusion of waters.
Moreover, Section 311 is applicable only to designated hazardous substances.
A discharge of a substance not designated under Section 311, or which cannot
be identified because it is part of commingled wastes, would not be covered by
the Section.

E-6
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Another limitation relates to the size and nature of the fund provided by
Section 311. It was authorized at a level of $35 million and, as of Fall
1979, contained about $5 million. The fund was established initially by
appropriation; it is maintained by any recovered costs and additional appro-
priations. Even if the fund were somehow deemed applicable to the bulk of
hazardous waste disposal sites, its size limitation would preclude the use of
Section 311 in most cases.

The Clean Water Act also contains an emergency powers provision (Section 504,
33 U.S.C. 1364), but its authorization is limited to $10 million. The
administration has not requested, and the Congress has not provided, funding
for this Section.

4.0 DEPARTMENT OF ENERGY

The Energy Reorganization Act of 1974 (P.L. 93-438, 88 STAT. 1233, 42 U.S.C.
5801 et seq.), which established the NRC as an independent regulatory agency,
also transferred to the Energy Research and Development Administration (ERDA)
the research, development, demonstration, and production authority and responsi-
bilities in the nuclear field which the Atomic Energy Act 1954, as amended,
once bestowed on the Atomic Energy Commission. ERDA became a part of the
Department of Energy (DOE) in 1917 as a result of the enactment of the Depart-
ment of Energy Organization Act (P.L. 95-91, 91 STAT. 565, 42 U.S.C. 7101 et
seq.). DOE assumed the research, development, demonstration, and production
authority and responsibility in the nuclear field. This includes the operation
of the national laboritories and re;sted technical support capabilities.

Although DOE has assumed this authority and responsibility under the Atomic
Energy Act of 1954, as amended, Congress apparently did not give DOE any
specific authority or establish a fund for emergency action to assist a com-
mercial nuclear power plant licensee which is financially unable to comply
with its license requirements.

DOE's research, demonstration, and development authority in the nuclear field
under the Atomic Energy Act of 1954, as amended, is extensive, This authority
has been used in the past (at least by the old Atomic Energy Commission) as
the basis for many " programmatic" decisions (i.e., actions which serve the
research, development, and demonstration objectives of the Atomic Energy Act),
including contributing to the cost of the decontamination of abandonned sites
at which nuclear material was possessed and used. None of this financial
assistance, however, appears to have approached the magnitude of the costs
involved in the cleanup of a damaged licensed nuclear power plant. Most of
the assistance appears to have involved comparatively modest Federal costs of
less than $100,000, with, in some instances, a greater share contributed by a
state. It would appear that any substantial DOE assistance in this area would
require Congressional aut'orization. This is suggested by Section 105 of

NPublic Law 95-238, which , ed the Secretary of Energy to prepare a report
on the options availabl decommissioning or the further use of the
Western New York Service Cen- in West Valley, New York. The U.S. Senate, on
June 12, 1980, passed leg 1slation to authorize DOE to carry out a high-level-
liquid-nuclear-waste-management demonstration project at that center. A

companion bill is being considered in the Pouse. (The Senate bill is S.2443,
which was reported in S. Rep. No. 96-787, 96th Cong., 2nd Sess., May 20, 1980.

|

|
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The House bill is H.R. 6965, which was jointly referred to three Committees of
the House and has been reported by one of them, H. Rep. 96-1100, June 1, 1980.)
5.2443 as amended, was passed by the Congress on September 17, 1980 and was
signed by the President on October 1, 1980 (P.L. 96-368, 94 Stat. 1347). A
copy of the text appears in Appendix J.

Among other things, the Senate Report on S. 2443 (p. 5) provides

While there is no current threat to the public health and safety from
the storage of the comr:ercial high-level nuclear waste in tanks at
the Western New York Nuclear Service Center, there is historical
precedent for carbon steel tanks to develop leaks after they have
been in use a number of years. Thus the West Valley tanks constitute
a potential for uncontrolled migration of the high-level nuclear waste
at some future date. It is therefore timely to begin consideration
of how to solidify these high-level commercial nuclear wastes. Since
these commercial nuclear wastes are stored at a commercially owned
facility on land leased from the State of New York with responsibility
for the long-term management of the waste vested in the State of New
York (after expiration of the lease), the solidification of these
commercial nuclear wastes might be delayed for a considerable period
of time prior to resolution of the source of funding to put the waste
into a form suitable for disposal in a long-term Federally operated
repository. Since a full-scale demonstration facility for solidifying
high-level nuclear waste has never been operated in the United States,
there is a potential for significant technical knowledge to be gained
from such a project in addition to licensing information which would
be obtained if such a de,onstration facility were to require licensing.
On this basis the Federal government should derive sufficient benefit
to pay 90 percent of the cost associated with this solidification
demonstration project. This bill gives the Department of Energy the
requisite authority and direction to enter into such a demonstration
project based on a cooperative agreement with the State of New York
as specified in the bill and subject. to future authorization and
appropriation acts.

The cooperative agreement referred to would be under the Federal Grant and
Cooperative Agreement Act of 1977 (P.L. 95-224, S. Rep. No. 96-737 at p. 1). On
this matter, the Committee's report (p. 7) states

Public Law 95-224 limits a cooperative agreement to the provision of
federal funding, assistance and other support without the federal
government taking title to or direct responsibility for any property
or real estate in a der onstration project. The amendment [the bill
was amended in Committee *] to provide for such a cooperative agree-
ment requires the cooperative agreement to provide for the conduct
of the demonstration project without tra-s'er to the United States
of title to the high-level nuclear waste at to the project site.
The cooperative agreement is also to provide for the demonstraticn
of vitrification technology or technologies which can be replicated
for other applications in the United States.

* Material in brackets added for clarity.

E-8



-_ -- - - _ - - _ -

i

If necessary for conduct of the demonstration project the Secretary,
pursuant to the cooperative agreement, is to submit, with the State
of New York, an application to the Nuclear Regulatory Commission for
a licensing amendment to the license held by Nuclear Fuel Services.
The cooperative agreement is to provide for application of the Atomic
Energy Act of 1954, as amended, and the Energy Reorganization Act of !

1974, as amended, to all aspects of the demonstration project.
Further, the cooperative agreement is to provide for the conduct of
other activities at the projects as determined by the Secretary to
be appropriate to protect the public health and safety and to be in
the national interest regarding the safe management of nuclear waste
in the United States.

The intent of the Committee in adopting this amendment is to insure
that a joint activity is pursued by the State of New York and the
Department of Energy to immobilize the commercial wastes. The Com-
mittee believes that it is not desirable to relieve completely the
parties currently responsible for the wastes from future involvement
in the project by enactment of this legislation. The intent is not
to transfer title of waste or any facilities at the Western New York
Service Center to the federal government at this time.

5.0 FEDERAL ENERGY REGULATORY COMMISSION

The Federal Energy Regulatory Commission (FERC), now an agency of DOE and
formerly the Federal Power Commission, has economic regulatory authority over
certain interstate power transactions. Because all three GPU companies are
involved in interstate power transactions by virtue of their power interchange
and their interconnection with the PJM pool, they are subject to the regula-
tions of the FERC. The basic authority of FERC to regulate electric utility
companies is derived from the Federal Power Act of 1935, as amended (16 U.S.C.
792, et seq.). The Department of Energy Organization Act (P.L. 95-91) author-
izes (in Subsection 206(b), 42 U.S.C. 7136b) the Secretary of Energy " Consistent
with the provisions of Title IV (which establishes FERC as an ' independent
regulatory commission' within the Department) to utilize the Economic Regula-
tory Administration (ERA) 'to administer such functions as he may consider
appropriate.'" Under this authority, it is understood that the Secretary has
assigned to the ERA the responsibilities for ensuring the adequacy of bulk
power supply and for monitoring State regalatory bodier' reviews of various
rate structures and standards. This allocation of respcosibility to the ERA
is pertinent in considering the sections of the Federal Power Act which are
discussed below and which, prior to the Department of Energy Organization Act,

; were primarily the responsibility of the Federal Power Commission (now FERC).

Section 201(a) of the Federal Power Act (16 U.S.C. 824a) states

. . . the business of transmitting and selling electric energy for
ultimate distribution to the public is affected with a public interest

and the Federal regulation of matters relating to generation [to...

the extent provided in this Act] . . . of that part of such business
which consists of the transmission of electric energy in interstate

E-9,
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i commerce and the sale of such energy at wholesale in interstate com-
merce is necessary in the public interest, such Federal regulation,
however, to extend only to those matters which are not subject to
regulation by the States.

Subsection 202a(a) of the Federal Power Act (16 U.S.C. 824a(g)) directs
i

In order i.o insure continuity of service to customers of public
utilities, the Commission shall require by rule, each public utility
to

(1) report promptly to the Commission and any appropriate State regula-
tory authorities any anticipated shortage of electric energy or capacity.

which would affect such utility's capability of serving its wholesale
customers,

(2) submit to the Commission, and to any appropriate State regulatory
authority, and periodically revise, contingency plans respecting:

(A) shortages of electric energy or capacity, and

(B) circu'astances which may result in such shortages, and

(3) accommodate any such shortages or circumstances in a manner
which shal':

(A) give due consideration to the public health, safety, and
welfare...

Saction 203 of the Federal Power Act (16 U.S.C. 824b) requires FERC approval
prior to any proposed disposition or consolidation of property of a public
utility which is subject to its jurisdiction. The section provides that after
notice of and opportunity for a hearing, the Commission shall give its approval
if it finds that "the proposed disposition, consolidation, acquisition, or
control will be consistent with the public interest."

,

|
Section 204 of the Federal Power Act (16 U.S.C. 824c) forbids a public'

utility, without prior FERC approval, to issue "any security, or to assume any
obligation or liability as guarantor, indorser, surety, or otherwise in respect
of any security of another person, unless and until, and then only to the
extent that, upon application by the public utility, the Commission, by order,
authorizes such issue on assumption of liability."

The section also provides-that a public utility must obtain the consent of
FERC to " apply any security or any proceeds thereof to any purpose not
specified in the Commission's Order. . ." (16 U.S.C. 824c(c)).:

i Section 205 of the Federal Power Act provides that all rates subject to the
i jurisdiction of FERC "shall be just and reasonable, and any such rate or

change that is not just and reasonable is hereby declared to be unlawful"
|

(16 U.S.C. 824 d(a)).
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FERC is authorized by Section 209 of the Federal Power Act (16 U.S.C. 824h(a))
to refer to a joint board any matter arising in connection with its jurisdic-
tion over electric utility companies under that Act. This board is to be
composed of a member or members, as determined by the Commission, from the
state or each of the states affected by the matter. This section also provides
for cooperation by the Commission with the state commission on matters of mutual
interest (16 U.S.C. 824h(b) and (c)).

Section 311 of the Federal Power Act (16 U.S.C. 825j) authorizes and directs
FERC to conduct investigations to secure information necessary or appropriate
as a basis for legislation regarding all aspects of electrical energy, whether
or not it is otherwise subject to the jurisdiction of FERC. The Commission
"shall report to Congress the results of investigations made under authority
of this section."

The staff has not located any statutory authority which would enable FERC to
act expeditiously to provide funds or take direct actions under the circum-
stances such as those which are the subject of this report.

6.0 STATE UTILITY COPHISSIONS

The three operating companies of GPU ar regulated utilities on the retail
level. Met-Ed and Penelec are subjer. to the jurisdiction of the Pennsylvania
Public Utility Commission (PAPUC), as their service areas are within the
Commonwealth of Pennsylvania. Jersey Central is regulated by the New Jersey
Department of Energy, Board of Public Utilities (NJBPU), because it serves
customers within that State.

i The primary duty of each of these bodies is to regulate the rates that a
public utility, such as the GPU companies, charges its customers. This
prevents exploitation of the " natural monopolies" utilities have in certain
markets. The guiding principle in that regulation is to provide for a just i
and reasonable return on the fair value of the property "used and useful" in ;

I the public service. (See the Pennsylvania Public Utility Code, which is pub-
lished in 66 Pa. C.S. 101 et seq. and the New Jersey Code in 48 N.J.S.
48:1 et seq.) <

The application of this principle in the TMI circumstances is revealed in
recent decisions of the PAPUC and NJBPU. (See PAPUC Order dated May 23, 1980,
Docket No. 1-79040308, and NJBPU Interim Order, dated May 13, 1980, BPU Docket
No. 795-508A.) They point out the extensive authority and power these State
governmental bodies have to control the fate of an electric generating utility.
For example, the PAPUC order (pp. 4-5) states

The basic conclusion of the Commission in this order is that Met Ed
should continue to operate as a public utility. The Commission will
provide Met Ed the means of financial rehibilitation. However, we
will write no blank checks on its ratepayers. We find that TMI-1 is
no longer used and useful and that the base rates of both Met Ed and
Penelec should be reduced. This order, with its provisions for a
fully current recovery of energy costs, provides an adequate framework
for Met Ed's recovery. Respondent must convince its bank creditors
that it has the will and the ability to rehabilitate itself.,

|
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Ve need not decide the limits of tre Concissien's [PAPUC] authcrity
to revoke the certificate of an electric public utility. But we nete
in general that althcugh there is no ez:ress prevision in the Putli: -

Utility Cece dealing with the subject, the Cercission has the st e
power to reycke a certificate as it has to issue it, unen due cause e

teirg she.n, and that a utility nelcing a certificate of pu:11: ;
'convenierce accepts it subject tc tha statutory provisien wnich

per=its the certificate to be redified er rescinded for legal cause.
(Faterial in brackets added for clarity.)

Si=ilarly, the pc.er and rcle of the NJ5PO in cealic; with the firancial needs
of an electric generating utility is illustrated Oy the felle-ing language in
its Interi: Order of May 13,195'), at p. 3 (fectnctes esitted)

1

Indeed, since Hece [Hece Natural Gas Cc., 320 U.S. 591 (1944)] and
pursuant to the legal starcarcs we nave enunciated, this Scarc is
duty bound to previce necessary funds te a utility en an erfrgency
Dasis, subject ic refund in the event cf a financial and ser% ice i

crisis. de have cefinec e ergency in rather stringent terns to i

|
protect tne consurer. Inere nas to be a she.ing that Out for an
in ediate infusien cf rate payer funcs Petitioner [i.e. JCP&L] .culd
not te able to continue to pr0vice safe adecuate and prcper service
er reascnable access the c.arket for neece: construction er expense.
inis cay take the fcre cf a ceverage crisis, an inability to access
tne financial rarkets for reeced c nstructicn anc/cr a casn-fic. !

crisis. Pere attrition in earnings is not sufficient unless it
impacts financing, construction, or service. It is car inesca acle
cerclusion, af ter review of tnis record, that JCP&L is in an e argency
financial crisis inpacting its ability to serse custerers this day
and in the mentns te ccee and that a rate increase of SEO nillion in
base rates is absciutely necessary fc- continuec service. Wit * cut
such relief Petitierer and its cust0:ers will surely suffer
irre: arable nar: unprecedented in electric utility regulatery
experience.

Future cecisions of the PAPUC and the NJSPtJ .ill largely ceterwire tre
financial viability of GPU anc the tnree cperating co canies. These State
govern:-ental bodies nave tne pc.er and tne respcnsibility to rule en key
fatters sucn as tne inclusien of plants in the rate casa, the pcssicle
revecation of certificates of convenience an'd necessity, the allecation of
costs for cleanuc, etc. (See "Repert of the Gcserner's Connissica en Three,

Mile Island," Conten-ealth of Pennsylvania, Fecruary 25, 1950, at pp. 25-29,
115-115.)

It sbculd aisc te notec that an electric utility corpany cannot discentinue
its serv e er cispose of its facilities wittcut tne prict a:aroval of the
PAPUC cr, in tne case of Jersey Central, the NJSPU. (See 55 Pa. C.S.,
Chapter 15 and 65 Pa. C.5. 2102; and N.J. C.S., 13:2-24, AS:3-7 and 15:3-10.)

5-12

i



. .- . _ _ - . _. . - - - _ _ _ - - .

|

j

|i There do not appear to be any specific provisions in the statutes of the
Commonwealth of Pennsylvania or in the State of New Jersey which cover a

: situation in which an electric generating utility is no Icnger able to carry

| out its public interest responsibilities because of a financial crisis. As
; has been noted, this situation has been recognized in recent PAPUC and NJBPU

orders. Nevertheless, there is no apparent statutory authority which provides
for the contingency of financial insolvency by an electric generating company.
The situation would appear to be unprecedented. The PAPUC and NJBPU, however,
clearly have the power and the responsibility initially (and up to the poir.t
of placing obvious unreasonable hardship on customers) to act to provide ade-
quate revenues so that an electric generating company is financially able to
meet its responsibilities to the public.

.

7.0 OTHER STATE AGENCIES AND AUTHORITY

Powers reserved to states (generally referred to as " police powers") broadly
encompass the right to " prescribe regulations to promote the health... of the
people, and to legislate so as to increase the 'ndustries of the state, develop
its resources and add to its wealth and prosperity" (Barbier v. Connally, 113
U.S. 27, 31 (1885)). In connection with the exercise of the historic police
powers of a state (such as those designed to protect the public health, safety,
or welfare), it should be noted such powers have been given considerable

i deference in variou. Federal environmental statutes, including the Clean Air
Act (42 U.S.C. 7401 et seq.), the Clean Water Act (33 U.S.C. 1251 et seq.),
and the Resource Conservation and Recovery Act (42 U.S.C. 6901 et seq.).

Consistent with the foregoing, both the Commonwealth of Pennsylvania and the
State of New Jersey have enacted laws which place the authority and respon-
sibility for the protection of the public health and safety in certain desig-
nated departments and agencies of state government. (See 35 Pa. C.S. ss 1 et

i seq. and 26 N.J. C.S. ss 26:1 et seq.) The Pennsylvania Department of Environ-
mental Resources, through its Bureau of Radiation Protection (BRP), is respon-
sible for environmental monitoring around nuclear power plants. This department
is the Commonwealth's lead agency for emergency response during any incident
at a nuclear power plant in Pennsylvania which requires action by the
Commonwealth. The department operates as the technical arm for the Pennsylvania
Emergency Management Agency (PEMA). (See " Report of the Governor's Commission
on Three Mile Island," Commonwealth of Pennsylvania, February 26, 1980, at
pp. 53-54.) The authority and responsibility of PEMA are set forth in Title
35 "a. C.S. Appendix, Part V Chapters 71, 73, 75 and 77.

There does not appear to be any generally available fund which would enable an
agency or department of the Commonwealth to proceed directly with the Common-
wealth's resources to deal with a major potential public health problem. The
authority to use funds for such direct governmental action would appear to be
limited to modest efforts, such as action to abate a nuisance (see 35 Pa. C.S.
s 691.316).

I

i
,
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i It appears that the Commonwealth enforces its requirements for the protection
' of the public health and safety by a variety of legal sanctions, such as the
i imposition of penalties, suits to enjoin or abate a source of pollution,

criminal prosecution, etc. Even though these legal remedies are available,
i the fact is that they do not deal in practical terms with a situation where

the perpetrator is unknown or where, as under the circumstances considered in
this report, the responsible party is known but may be financially incapable
of carrying out its responsibilities. '

The staff has concluded that this situation is not dealt with under the state
; statutes (Pennsylvania and New Jersey) which it has reviewed. This conclusion
] is corroborated by a review of the published testimony in the rearings on the

"superfund" legislation. (See Hearings before the Subcommittee on Transportation
and Commerce, House Committee on Interstate and Foreign Commerce, "Superfund"-

(H.R. 4571, H.R. 4566, and H.R. 5290), 96th Cong., 1st Sess., June, August,
and October 1979; and Joint Hearings before Subcommittees on Environmental
Pollution and Resoece Protection, Senate Comanttee on Environment and Public
Works, " Hazardous and Toxic Waste Disposal" (S.1341, S.1480), 96th Cong.,
1st Sess., June, July, and September 1979.) The point was made in these
hearings that although ultimately a State has the direct authority and respon-
sibility to respond to threats to the public health and safety from hazardous
substances, etc., the major problem was the availability of money to see that
the job is done. One of the objectives of some of the superfund bills (e.g.
S.1480) is to establish a fund that would be financed initially through Federal
and state appropriations and sustained through fees assessed against the
industries involved.

With the lack of adequate funds to deal with the cleanup of hazardous wastes
generally, it does not seem surprising that Pennsylvania would have no statutory

'

contingency plan for dealing with the cleanup of a damaged nuclear power
plant. Furthermore, the regulation of the radiological hazards associated
with a nuclear power plant is exclusively the right of the Federal government

;
. through a pervasive Federal statutory and regulatory scheme which has preempted

state authority in that area (see " Report of the Governor's Commission on
Three Mile Island, supra at 44). In this regard, the PAPUC commented (in its
Order of May 23 pp. 5-6)

I
! The Commission is acutely aware of the substantial, continuing public

debate over whether or not radiclogical dangers exist at Three Mile
Island....To the extent that these allegations re? ate to the safety
of the people of Pennsylvania, this Commission is required to recognize
that the Federal Government has completely pre empted the States in|

I the licensing and regulation of the commercial use of nuclear reactors
and in the protection of the public from radiological hazards.

I Northern States Power Company v. State of Minnesota, 447 F.2d 1143
' (8th Cir. 1971) aff'd mem. 405 U.S. 1035 (1972).

* * *

|

I

| The Federal government has been a keystone in the development of
commercial uses of nuclear power. It has insured, promoted and'

exclusively regulated its development. Duke Power Company v.
Carolina Environmental Study Group, Inc., 438 U.S. 59(1978). The
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people of Pennsylvania should not have to bear the entire burden--
emotionally or financially--where that burden properly belongs to
all those who have benefitted from the development of nuclear energy.

8.0 ROLE OF NUCLEAR PROPERTY INSURANCE

8.1 Background

The legal responsibilities of the insurance pools for TMI cleanup are limited
to the provisions in the property insurance agreement between those pools and
the licensee. The NRC has no regulatory involvement in this property insurance,
which is strictly a business arrangement between the insured and insurer.
Thus, the legal responsibilities of the property insurance pools regarding the
TMI cleanup must be determined solely on the basis of the agreements and
understandings between the insurer and the insured.

As far as third party liability insurance under the Price-Anderson Act is
concerned, there is, of course, regulatory involvement on the part of NRC.
This insurance is not, however, available to pay for the expenses associated
with the cleanup, restoration, or decommissioning of the reactor because of
the definition of the term "public liability" in Section 11w., 42 U.S.C.
2014w, of the Atomic Energy Act of 1954, as amended. Among other things, this
definition excludes " claims for loss of, or damage to, or loss of use of
property which is located at the site of and used in connection with the
licensed activity where the nuclear incident occurs." Therefore, if the
licensee's onsite property (e.g. the reactor) is covered, it is covered by
such property insurance as the licensee may choose to carry. Onsite property
is not protected under the Price-Anderson insurance-indemnity system, which is
designed to be responsive to third party public liability claims.

8.2 Licensee's Nuclear Property Insurance

Metropolitan Edison Company, Jersey Central Power and Light Company, and
Pennsylvania Electric Company are the named Insureds under a nuclear property
insurance policy issued by American Nuclear Insurers (ANI) and Mutual Atomic
Energy Liability Underwriters (MAELU). This policy (which was in effect at
the time of the March'28, 1979 accident and continues in effect) covers loss
to all real and personal property at the Three Mile Island Nuclear Station
Units 1 and 2 from radioactive contamination and all other risks of loss such
as fire, tornado, or hurricane. The policy also provides coverage for removal
of debris and decontamination of the property. Therefore, expenses incurred
by Met-Ed in decontaminating TMI Unit 2 would be covered under the policy.
H3 wever, the licensee's nuclear property insurance policy for TMI excludes
claims for engineering and design.

As of the date this report was written, total payments made in connection with
the accident were in excess of $150 million. These payments are divided into
two categories: (1) a fuel damage payment totaling $63 million and (2) direct
physical loss and radioactive decontamination for the remainder. Before
claims are paid, the Insureds must submit a proof of loss statement. Insurance
pool auditors, aided by technical consultants, determine whether expenses
contained in these submittals are covered under the policy. If coverage is

E-15

- - . __ _ _ - - - -______ _ ________



.

provided, checks are then sent to each of the three Insureds and their respective *

mortgage trustees to coincide *.sith ownership shares of the reactor. Metropolitan
Edison and its mortgage trustee, Morgan Guaranty, receives a check for 50 percent
of the claim, with Jersey Central Power and Light and its mortgage trustee,
Citibank, N. A. , and Pennsylvania Electric and its mortgage trustee, Banker's
Trust, each receiving a check for 25 percent of the claim.

9.0 CONCLUSION

The NRC under existing law has the statutory authority to act to ensure that
the public health and safety will be protected should the utility be unable
financially to carry out its responsibilities as a licensee. This authority
is not, however, self-implementing. The resources needed to use this authority
under the circumstances being considered (i.e., direct NRC involvement and
assumption of cleanup activities, which would be beyond its usual responsibili-
ties of regulatory functions and providing technical assistance) are not
available under existing law. Under existing law, however, the NRC does have
the final say over who may assume the responsibility of a licensee.

At this time, neither the Federal government nor the Commonwealth of Penn-
sylvania has a program to handle emergency situations involving a threat to
the public health and safety from potentially hazardous substances. As dis-
cussed below, existing authority at the Federal level is narrowly focused (oil
spills and certain hazardous substances) and even in the areas covered, the
funds available for governmental action are modest. At the state level,
governmental action would appear to rely heavily on tort and nuisance suits
and enforcU nt actions in the form of civil penalties or criminal prosecution,
or injunctive x ion, in the event certain statutes are violated. These
remedies would not appear to be adequate, however, if the responsible party is
bankrupt and funds are aeeded for steps to be taken by someone to protect the
public health and safety. In view of the inadequacies in existing law on such
matters, the Congress has been considering so-called "superfund" legislation,
which would provide for Federal and State roles, with funds made available, so
that emergency responses can be taken to protect the public health and safety
from certain hazardous materials which are spilled or which are located in
inactive waste dumps. It is not known whether this legislation will be enacted
during the 96th Congress, and, if it is, whether it would cover any cleanup
expenses at a disabled nuclear power plant. From the information available,
it would appear that the superfund legislation probably is not intended to
cover a site-specific situation where a potential health and safety problem is
presented by a disabled nuclear power plant licensed and regulated by the NRC.
The studies associated with the superfund legislation do confirm, however, the
conclusion reached by the staff's independent research (which was necessarily
limited by time constraints) that existing statutory authority does not provide
a sound basis for contingency planning regarding governmental assistace to a
utility licensed to operate a nuclear power plant when the plant has oeen
disabled by an accident, and when, as a result of the accident, the utility is
financially unable to carry out its responsibilities as a licensee. This
precise situation appears to be unprecedented.
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aplicable law at the State level (in this instance the Commonwealth of Penn-
ylvania and New Jersey) does provide a means, within reason (e.g. considering
he economic burden on the consumers) for ensuring that the utility is not
laced in such a financially perilous position. These laws, of course, are
hose relating to the functions and authority of the PAPUC and the NJBPU.
hese bodies exercise the traditional State authority to fix the rates so that
n electric generating utility is able to obtain the revenues needed to carry
ut its responsibilities. However, their function is not to guarantee financial
tability to any given utility. Instead, their function is to allow it.
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APPENDD( F

TH E WHITE HOUSE

WASHINGTON

July 3, 1980

Dear Madam Chairman:

The President has asked me to respond to your recent letter
regarding federal financial assistance relative to clean-up
and recovery costs associated with the March 28, 1979,
accident at the Three Mile Island nuclear generating plant.
In responding to this request, we have carefully considered
the points raised in your letter suggesting federal respons-
ibility for sharing the costs of this accident with the
citizens of Pennsylvania.

In the first instance, there is no statutory authority for
any form of direct financial aid to assist in clean-up and
recovery costs. The Administration has however taken steps
to provide for the monitoring of TMI-2 through ef forts by
the EPA. The Department of Energy will be examining the
core and the studying of the ef fects of the accident on
critical plants components upon clean-up.

Your letter notes the financial involvement of the Federal
Government in the early stages of the commercialization of
nuclear power including the Price Anderson Act and its
renewal. This history indeed exists ; however, once private
industry was capable and willing to support the commercial
deployment of nuclear reactors for the generation of elec-
tricity, the principal role of the Federal Government became
one of enforcing the regulatory provisions of the Atomic
Energy Act.

The Administration is closely following the progress of the
proceedings you outlined currently underway before your
commission; the companion case in New Jersey; and related
proceedings at the Federal Energy Regulatory Commission.
The FERC action would provide for a discount for Met Ed in
purchasing power while the TMI plant is down. In addition,
the Nuclear Regulatory Commission is conducting a licensing
proceeding to decide whether or not TMI-l should be allowed
to resume operation.

We also understand that you have recently taken action which
will allow Met Ed to remain solvent until a more detailed
consideration of the case can be made.

|
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The Administration shares your concern about this accident
and its potential impact on the future of the utility
industry. Within the limits. of our legal authority, we
believe that federal assistance at TMI has been sensitive to
the needs of the State and the affected community. Please
be assured that we will continue to help in any way that is
appropriate.

SincereAy,

SIGNED BY Stuart E. Eisenstaf
Stuart E. Eizenstat

Assistant to the President
For Domestic Affairs and Policy

Ms. Susan M. Shanaman
Chairman
Pennsylvania Public Utility Commission
Commonwealth of Pennsylvania
Harrisburg, Pennsylvania 17120

i
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8 ~g UNITED STATES
NUCLEAR REGULATORY COMMISSIONo

h WASHINGTON, D. C. 20555

f
%, . . . * s/ May 7, 1980,

;

CHAIRMAN '

!

g

Ms. Susan M. Shanaman, Chairman
Pennsylvania Public Utility Commission
Commonwealth of Pennsylvania,

' Harrisburg, PA 17120

Dear Chairman Shanaman:

In your letter dated March 21, 1980, you asked two questions relating to the
: possibility of financial failure of the Metropolitan Edison Company. The first

concerned NRC statutory powers and the second NRC contingency plans in the event
of such a failure.

.

Finahtial failure of a licensee would provide grounds for immediate revocation.

of the license under Section 186(a) of the Atomic Energy 'Act, 42 U.S.C. 2236(a).
Subsection (c) of this section would then empower the NRC to enter upon and
operate the licensed facility. Although, as indicated below, the Commission has

; not determined the specifics of how this authority would be exercised, the
Commission reads this section as authorizing any action necessary to protect
public health and safety, including repair or decontamination of a damaged
fa cility. The NRC has further authority to operate a facility under Section 188
of the Atomic Energy Act, 42 U.S.C. 2238. Under this section, the NRC could
continue to operate a facility until a new license is issued. However, we must
point out that current authorizations for the NRC do not include any funds for
such operation. Provision of the necessary funding would present a major policy
question requiring action by the Congress and the Administration, a matter that

| could not be expected to be speedily resolved.
d

in response to your second question, the NRC has not completed any specific
contingency plans to cover the possibility of financial failure of Metropolitan

i Edison,'but such plans are now under development. We have no reason to believe
that a failure is imminent, though we will, of course, contir.ue to monitor the

| . situation closely. Should the financial condition of Metropolitan Edison worsen
to the extent that it may be unable to carry out its responsibilities as licensee
for the Three Mile Island Station, the Commission will take whatever steps are
necessary to ensure that the public health and safety will be protected.

,

4

Prior to the completion of such planning, a preliminary observation can be made;

; about oer current thinking on the matter. In the event of bankruptcy, we would
expect that a receiver or trustee would be appointed immediately to continue
the essential services being provided by Metropolitan Edison. W a. would expect; >

the receiver or trustee to assume Metropolitan Edison's responsibilities as

|
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licensee for Three Mile Island, including continuation of cleanup operations at
the site. The NRC would then exercise sup rvisory control through the receiver.

Sir.:er ely,
4 f

f
f-

( JvJ s
!Joh F. Ahearne'
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Public Law 92-69
M KTAusus 6.197:

[H. R. 4702] To asuend e-floti .~o~i . of title 3M.1*nited 24tates Code, in order to extend the~

authority of the Adudnintrator of Veterans Affairs to e.tablish und carry
nut a girurruiu nf etrhnure of inedicalInforniation.,

He it emu ted by the Senate and flouse of Repre.entatlees of the
*'[,"*{,,,_ l'nited Statra of .imerica in l'ongress annembled. That section 5055,,

m.oon o ch.n e., of title 3:4. United States Code, is amended by deleting in the first
"''a''*"- sentence of subsection (c)(1) of the first four fiscal years following" * ' ' ' ' ' ' " '

the riscal vear in which this subchapter is enacted" and inserting in
lieu thereof the following: " fiscal year 1968 through 1971, and such
sums as may be necessary for each fiscal year 1972 through 1975,".

Approved August 6,1971.

Public Law 92-70
AN ACT

August 9.1971

[H. R. 84 32] Tu antithorize etuergency Inc.n guaranteen to utajor businemi enter 3> rims

He it enacted by the Senate and floune of Re
I*nitedStaten of.4 werica in rongms assembled, presentatiren of the'a u.T.'U.'."'le,''.""

snort TITI.M

Su riox 1. This Act may be cited as flie " Emergency Ian Guaran-
tee Act".

ENTABl.I8HMENT oF TIIE BOARD

"'"'''"*"4'- Sec. 2. There is created an Emergency Ian Guarantee Board
t referred to in this Act as the " Board") composed of the Secretary of
the Treasury, as Chairma ., .ne Chairman of the Board of Governors

of the Fede~ral Henrve F ystem,isions of the Board shall be made byand the Chairman of the Securities
and Exchange Commissim. Dec
tuajority vote.

.WTIIORITY

Src. 3. The Hoard, on si >h terms and conditions as it deer. s appro-
priate, may guarantee, or linke commitments to guarantee, lenders
against loss of principal or inserest on loans that meet the requirements
of this Act.

I, IMITATIONS AND CoNDITIoNM

Soc. 4. (a) A :.marantee of a loan may be made under this Ad
only if-

~

(1) the Hoard finds that (A) the loan is needed to enable
the borrower to continue to furnish goods or services and failure
to meet this need would adversely and seriously affect the economy
of or employment in the Nation or any region thereof, (B) credit
is not otherwise available to the borrower under reasonable terms,

| or conditions, and (C) the prospective earning power of the
i

|
Inrrower, together with the char <ter and value of the security
pledged, furnish reasonable i ssun ,ce that it will be able to repay
the loan within the time fixed, and arToni reasonable protection
to the United States; and

eiich) guarantee.the lender certifies that it would not make the loan withous(2
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(b) Loans guaranteed under this Act shall be payable in not more
than live years,but may be renewable for not more than an additional
three years.

(c)(1) Loans guaranteed under this Act shall bear interest pay- tai.e. .i e i. ..

able to the lending institutions at rates detennined by the Board d"""""*"*"-
~

taking into account the reduction in risk atforded by the loan guaran-
tee and rates charged by lending institutions on otherwise comparable
loans.

(2) The Board shall prescribe end collect a guarantee fee in c=='=a'"'"-

connection with each loan guaranteed under this Act. Such fee shall
reflect the Government's administrative expense in making the guaran-
tee and the risk assumed by the Government and shall not be less
than an amount which, when added to the amount of interest payable
to the lender of such loan, produces a total charge appropnate for
loan agreements of comparable nsk and matunty if supplied by
the normal capital markets.

SECITRITY FoR IMAN GI'ARANTEE8

Sec. .i. In negotiating a loan guarantee under this Act, the Hoard
shall make every effort to arrange hat the payment of the principal
of and interest on any plan guaranteed shall be secured by suHicient

roperty of the enterpnse to collateralize fully tlie amount of the
oan gtlantntee.

REQt'IREMENTE APP!JcAHLE TO I.OAN ut'ARANTEES

Sr.c. 6. (a) A guarantee agnement made under this Act with respect d| 'dto an enterpnse shall rapure that while there is any pnneipal or ,,, nu,';n.;.,'ad;
S'a

,

interest remaming unpaid on a guaranteed loan to that enterpnse the
enterpnse may not-

( 1) de'clare a dividend on its common stock : or
(2) make any payment on its other indebtedness to a lender

whose loan has been guaranteed under this AM.
The Board may waive either or both of the requirements set forth in * * " " -

this subsection,'as specif d in the g~uarantee agreement covering a loan
to any, particular enterprise, if it determines that such waiver is not
inconsistent with the reasonable pmtection of the interests of the
United States under the guarantee.

(b) If the Boani determines that the inability of an enterprise to waa=eo=1

obtain credit without a guarantee under this ict is the result of.a '"*""''
failure on the part of management to exercise reasonable business
pnadence in the conduct of the atiairs of the enterprise,the Board shall
require tiefore guaranteeing any loan to the enterprise that the enter-
pnse make such management changes as the Board deems ne essary
to give the enterprise a sound managerial base.

(c) A guarantee of a loan to any enterprise shall not be mada under ,f,8"*""*8 '''''-,

th,is Act unless-

(1) the Board has received an audited financial statament of
the enterprise; and

(2) the enterprise pennits th. Board to have the same access
to its books and other documents as tha Board would have under
section 7 in the event the loan is guaranimi.

(d) No payment shall be made or become due under a guantntee
enterwlinto under this Act unlem the lender has exhausted any reme.
dies which it may have under the guarantee agreement.

(e)(1) Prior to making any guarantee under this Act, the Honni
* hall satialy itself that the underlying loan agreement on which the
guarantee is sought contains all the adirmative and negative covenanta

75-488 o - 73 3e
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and other protective provisions which are usual and customary in
loan agreements of a similar kind, including previous loan agree-
ments between the lender and the borrower, and that it cannot be
amended, or any provisions waived, without the Board's prior consent.

^d""*"- (2) On each occasion when the borrower seeks an advance under
the loan agreement, the guarantee authorized by this Act shall be in
force as to the funds advanced only if-

( A) the lender gives the Hoani at least ten days' notice in
writina of its intent to provide the borrower with funds pursuant
to the foan agreement :

(H) the lender certifies to the Hoard before an advance is made
that,asof the date of the notice provided for in subparagmph ( A),
the borrower is not in default under the loan agrwment : Provided.
That if a hfault has occurred the ! ender shall report the facts and
circumstances relating thereto to the Board and the Board may
expmssly and in writing waive such default in any case when it
determines that such waiver is not inconsistent with the masonable
pintection of the interests of the Inited States under the guar-
antee: and

(C) the borrower provides the Hoani with a plan witing forth
the expenditures for which the advance will be used and the period
during which the expenditums will be made,and, upon the expira-
tion of such periods, mports to the Hoani any instances in which
amounts advanced have not been expended in accordance with the
plan.

1 oaa "*uruv. ( f)(1) A guarantee agreement made under this Act shall contain a
' " ' * ' " ' - mquirement that as between the Hoard and the lender, the Hoard shall

have a priority with mspect to, and to the extent of, the lender's inter-
est in any collateral securing the h>an and any earlier outstanding
loans.Th'e Board shall take all steps necessary to assure such priority
against any other persons.

a co n.i er.i ." (2) As used in paragraph (1) of this subsection, the urm " col-
lateral" includes all assets pledged under loan agreements and, if
appropriate in the opinion of the Hoard, all sums of the borrower on
deposit with the lend- nud subject to offset under section 68 of the

y Sy|p ,sgs. Bankruptcyv Act.

INNPEcrioN or DOCDtENT8; Al~rHoRrrY To MsAPPRovE CMrrAIN
TRANSACTION 8

SEc. 7. a) The Board is authorized to inspect and copy all accounts,
books, rec (ords, memoranda, correspondence, and other documents of

i any enterprise which has mceived financial assistance under this Act
concerning any matter which may bear upon (1) the ability of such
enterprise to repay the loan witliin the time fixed therefor; (2) the
interests of the United States in the property of each enterpriset and
(3) the assurance that there is reasonable protection to the United
States.The Hoaniis authorized to disapprove any transaction of such
enterprise involving the disposition of its assets which may affect the
repayment of a loan that has been guaranteed pursuant to the
provisions of thia Act.

~

o ^o ""d"- (b) Tha General Accounting Office shall make a detailed audit of
all accounts, books, records, and transactions of any borrower with
respect to which an application for a loan guarantee is made under this

"' Par' 'a naard Act. The General Accoiintirig Office shall mport the restilts of such""'C*"*"""
audit to the Board and to the Congress.

O 0 0 W b%
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'

MAxlMI'M oHL!uATIoN

Ste. 8. The maximum obligation of the Board under all out-
standing loans guaranteed by it shall not exceed at any time
$250,000,000.

EMERGENCY rDAN Ut'ARANTEE Ft'ND

Sec. 9. (a) There is established in the Treasury an emergency loan Estabitshments
-uarantee fund to be administered by the Board. The fund shall ""*

Ee used for the payment of the expen'ses of the Board and for the
purpose of fulfillin'g the Board's obligations under this Act. Moners
m the fund not needed for current operations may be invested in
direct obligations of, or obligations that are fully guaranteed as to
principal and inten st by, the l~nio d States or any agency themof.

(b) The Board shall prescribe and collect a guarantee fee in con- Garaa'a'a-

nection with each loan guaranteed by it under this Act. Sums realized
from such fees shall be deposited m tie emergency loan guarantee
fund.

(c) Payments rettuired to be made as a conse<1uence of any guar. Payments.

antee by the Board shall be made from che emergency loan guanmtee
Smd. In the event that monevs in the fund are insufficient to make
>ua pavments, in order to dinharge its responsibilities, the Board is
authoriied to i--ee to the Secretary of the Treasury notes or other
obhgarmus m -nch forms and denom,matmns, beanng such maturities,
and subject to such terms and conditions as may be prescribed by the

j ikard with the approval of the Secretary of the Treasury.Such notes
or other obligations 8 hall bear interest at a rate determined by the
8een tarv of the Trea>ury taking into consideration the current aver-
age marEet yield on outdanding marketable obligations of the United
States of comparable maturities during the month preceding the issu-
ance of the notes or other obligations. The Secretary of the Treasury
is authorized and directed to purcha-e any notes amiother obligations
is ned hereunder and for that purpo* Iie is authorized to use as a
public debt transaction the preceeds from the sale of any securities
i+ned under the Second Liberty Hand Act, as amended, ahd the pur w'| 8'''. 2u.

po es for which securities may be issued under that Act are extended n usc n4.

to inelude any purchase of sucIt no:es and obligations.

rrnraAr. sustm E naNxs As riscAv. AutNTs

Src.10. Anv Federal Reserve bank which is requested to do so shall
! act as tiea! kgent for the Hoani. Each such hscal agent shall be

reimbursed hv the Hoanl for all expenws and has incurred by it in
acting asagedt on behalf of the Hoanl.

PROTE(*rloN or Go) ERNM ENT's INTEREST

8rn 11. (a) The Attorney General shall take such action as may Atioen r c., rat.

be appropriate to enforce any right accruing to the I'nited States or '",'*,',*,',"'"' "-
any ollicer or agency thereof as a result of the issuance of guarantees
under this Act. Any sums recovered pursuant to this section shall be
paid into the emergency loan guarantee fund.

(b) The Hoani shall be entitled to recover from the borrower, or ' " '''rv rish'*-

any other penon liable therefor, the amount of any payments made
pm>uant to any guarantee agreement entereti into tinder this Act, aml
upon making any such payment, the Hoard shall be subrogated to all
the rights of the recipient thereof.

G-4
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REPoHTS

Reports to Site.12. Tlie lloard sliall suhrinit to the Congress annually a full
Sn",*"J.*d "*,; re[xnt of its operations under this Act. In addition, the Hoa'rd shall

,

suhtutt to the ( ongress a special repott not later tlian . lune 30,1973,
which shall include a full tv}nnt of the llaant's openttions together
with its tycolutuetuhitions with respect to the need to contittue the
guarantee prograin beyotul the termiryation date specified in section
13. If the Board reconunends t' t the program should be continued
bevond such termination date. it shall state its ryeomtuendations with
respect to the appropriate board, agency, or artwiration which should
administer the program.

TERMIETION

Szc.13. The authority of the Board to enter into any guarantee or
to make any commitment to guarantee under this Act terminates on
De~cember 31,1973. Such termmation does not affect the carrymg out
of any contract, guarantee, commitment, or other obligation entered
into pursuant to this Act prior to that date, or the taking of any
action necessary to preserve or protect the interesta of the United
States in any amounts advanced or paid out in carrying o 1 operations
under this Act.

Approved August 9,1971.

Public Law 92-71
JOINT RESOLUTION

4 ,,, , , ,, i ,7

[H. J. Res. 8291 Slaking further continuing appropriations for the Sacal year 1972,
and for other purposes.

Resolved by the Senate and flouse of Representatives of the United
. a es of mei ca n Congress assembled, That clause (c) of sectio,napp o ations,

herebv amended by striking out "y 1,1971 (Public Law 92-38), is
102 of the joint resolution of Jul1972.

iAugust 6.1971" and inser#"T n,, ,",,";, f,',',5
d P

lieu thervof " October 15, 1971': Provided, That obligations may be
incurred for the activities of the Federal Power Commission from
.Tuly 1,1971, in anticipation of approtriations for the fiscal year 1972,
and are hereby ratified and confirmed if otherwise in accord with tl.e
applicable terins of Public Law 92-38, as smended.

Approved August 9,1971.

Public Law 92-72
JOINT RESOLUTION,, ,,,,,,

|H. J. Res. 83 3] llakiner au appropriatiott for the Departznent of T'.~.>or for the Secal year 1972,
and for ot,her purposes.

Resolved by the Senate and flouse of Representatives of the United*' 'n..|o,'"""' ; tates of America in Congress assembled, That the follo sing sum is
appnyppjgged, out of any money in the Treasury not otherwise appro-Appropriation.

priated, for the fini year ending June 30,1972, namely:

G-5 D D *]D'@~}Q
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APPENDIX H

,

PUBLIC LAW 96-185 [H.R. 58601: January 7,1980

CHRYSLER CORPORATION LOAN GUARANTEE
ACT OF 1979

For Leghlative Hhtory of Act, see 9 2787

an act t. authorts. e... over.ne 3. in. cncyw.r core.retion.

Be it enoctri by the Senate and House of Repowsentatives of the
chrseler United States ofAmerica in Congress assembled,
carper.tia.

UtE*" snoar m u

is tmclast SaenoN 1. This Act may be cited as the " Chrysler Corporation
* Loan Guarantee Act of1979".

DEFINrr!ONS

laUsciss1 Sec.2.For purposes of this Act-
(1) the term " Board" means the Chrysler Corporation Ioan

Guara stee Board established by section 3;
(2) the term " borrower" means the Chrysler Corporation, any

of its Nbsidiaries or afilliates, or any other entity the Board may
desir,nate from time to time which borrows funds for the benefit
or v.se of the Corporation;

'J) the term " Corporation" means the Chrysler Corporation
'

a ad its subsidiaries and affiliates;
(4) the term " financing plan" means a plan designed to meet

fhe financing needs of the Corporation as reflected in the
sperating plan and indicating in accordance with the require-
menta of section 8 the amounts to be provided at dates specirted
(for each year of the plan) from internally generated sources
/includmg earmngs and cost reduction measures), from loans
g'taranteed under this Act, and from nonfederally guaranteed
andstance as required pursuant to section 4(aX4);

(5, the tere. '' fiscal year" means the finent year of the
Corporgtion;

(6) the Nrm " going concern" means a corporation the net
earnings on which. as projected in the plan required under
section 4(aX3), are determined to be sufficient to maintain long-
term profits bility after taking into account probable fluctuations
in the autcmobile market, and which meets such other tests of
viability as the Board shall presenbe;

(7) the arm i Sor organization" has the same meaning as in
2e Usc 152. sectio . 2 of the Natonal Labor Relations Act;

We the term " operating plan" means a document detailing
prxiuction, distribution, and sales plans of the Corporation,
tr gether with the expenditures needed to carry out those plans
(including budget and cash flow projections), on an annual basis,
a productivity imp ovement plan setting forth steps to be taken
b.e the Corporation and its workers to achieve a higher productiv.
it.' growth rate, and an energy efficiency plan setting forth steps
to he taken by the Corporation to reduce United States .epen-
dence on petroleum, in accordance with section 4(aX3);

93 STAT.1324
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. (9) the term "i.orsons with an existing economic stake in the
health of the Corporation'' means oanks, financial institutions,
and other creditors, suppliers, dealers, stockholders, labor'

unions, e:nployees, manapment State, local, and other govern-
ments, and others diredly deriving benefit from the production,
distribution, or sale of products of the Corporation; and

(10) the ter:n " wages and benefits" means m.f direct or
indirect compensation paid by the Corporation to employees of
the Corporat:on and shall include, but is not limited to, amounts
paid in accordance with wage scales, straight time hourly wage
rates, base wage rates, base salary rates, salary scales, and
periodic salary grades, overtime premiums, night shift premi-
ums, vacation payments, holiday payments, relocation allow-
ance, call-in pay, bonuses, bereavement pay, jury duty pay, paid
absence allowances, short-term military duty pay, paid leaves of
absence, holiday pay including personal holidays, and medical,
health, accident, sickness, disability, hospitalization, insurance,
pension, educational, and supplemental unemployTnent benefits.

CHRYSLER CORPoRATIO!* 14AN Ct'ARANTEE BOARD

Sec. 3.There is established a Chry Ier Corporation Loan Guarantee EstabHahment.
Board which shall consist of the Secretary of he Treasury who shall Membership.
be the Chairperson of the Board, the Chairnan of the Board of 15 USC1881
Gavmm af the Federal Reserve System, and the Comptroller
General of the United States. The Secretary of Labor and the
Secretary of Transportation shall be ex officio nonvoting memi,n., of
the Board.

AUTHORITY rOR CoMMrrMENTS FoR LOAN CUARANTEEs

Sec. 4. (a) Subject to the provisions of this Act, the Board, on such 15 Usc 1861
terms and conditions as it deems appropriate, may make commit.
menta to guarantee the payment of principal and interest on loans to
a borrower only if at the time the commitment 3 issued, the Board
determines that-

(1) there exists an energy-savings plan which-
(Alis satisfactory to the Board;
(B) is developed in consultation with other appropriate

Federal agencies;
(C) focuses on the national need to lessen United States

dependence on petroleum;and
(D) can be carried out by the borrowers;

(2) the commitment is needed to enable the Corporation to
continue to furnish goods or services, and failure to meet such

| need would adversely and sericusly affect the economy of, or
employment in, the United States or any region thereof;

(3XA) the. Corporation has submitted to the Board a satisfac- opersung plan,
tory opeYating plan (including budget and cash flow projections) * g * **
for the 1950 fiscal year and the next succeeding three fiscal years
demonstrating the ability of the Corporation to continue oper-
ations as a poing concern *in the automobile business, and after
December o1,19S3, to continue such operations as a going

j concern without additional guarantees or other Federal financ-
ing;and'

(B) the Board has received such assurances as it shall require
that the operating plan is realistic and feasible;

93 STAT.1325
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mannas plan. (4) the Corporation has submitted to the Board a satisfactory
fmancing plan which meets the fmancing ne.ds of the Corpora-.

tion as reflected in the operating plan for t'.ie period covered by
audi plan, and which includes an aggregate amount of nonfeder-
ally guaranteed assistance of at least $1,430,000,000 as deter-'
mined undersubsection(b)-

(A) from financial commitments or concessions from per-
sons with an existing economic stake in the health of the
Corporation in excess of ecmmitments or concessions out-
standing as of Oct+-+ 17, 1979, or from other persons;

(B) from capital .o be obtained through merger, sale of
securities or otherwise after October 17,1549;

(C) from cash to be obtained from the disposition of assets
of the Corporation aner October 17,1979; and

steek. (D) from the issuance of $100,000,000 of common stock of
the Corporation which shall be made available by the Corpe
ration to its employees and labor organizations which are
parties to collective bargaining agreements with the Corpo-
ration;

(5) the Board has received adequate assurances regarding the
availability of all financing contemplated by the fmancing plan
and that such financing is adequate (taking into account the
amount of guarantees to be made available and the amount of
wages and benefits not to be paid as a result of section 6) to meet
all the Corporation's projected financing needs during the period
covered by the financing plan;

Exmung (6) the Corporation's existing creditors have certified to the
cmiltors. Board that they will waive their rights to recover under any prior
" * ' " credit commitment which may be in default unless the Board

dete mines that the exercise of those rights would not adversely
afTect the operating plan submitted under paragraph (3) or the
financing plan submitted under paragraph (4);

(7) no credit extended or committed on a nonguaranteed basis
prior to October 17,1979, is being converted to a guaranteed basis
pursuant to this Act; and

(8) the financing plan submitted under paragraph (4) provides
that expenditures under such financing plan will contribute to'

the domestic economic viability of the Corporatzon.
NonfedernUy (bXI) For the purpose of computing the aggregate amount of at
s"**t**d least $1,430,000,000 m nonfederally guaranteed assistance required

_
to be provided under subsection (aX4)-Deanh

(A) the term " financial commitment" means a legally binding
commitment to provide additional nonfederally guaranteed as-
sistance to meet the financing needs of the Corporation in excess
of any such commitments outstanding as of October 17, 1979;

(B) the term " concession" means a legally binding commit-
ment (or in the case of a concession from a State, local, or other
government, a concession for which the Board has received
adequate assurances) which will result in a reduction in the
financing needs of the Corporation by an amount which is more
than the amount of any reduction accomplished by any conces-
sions outstanding as of October 17,1979, and, except for a loan or
other credit, shall be nonrecoupable; -

(C) the term " capital" means sales of equity securities, any
other transactions involving non. interest-bearing investments in
the Corporation, or subordinated loans on which pagnerit of
principal and interest is deferred until after all gm .d kans
are repaid;and

93 STAT.1326
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(D) the amount of" cash to be obtained from the disposition of
1 assets of the Corporation" shall be determined by the Board

based on'a conservative estimate of the minimum value resha-
able in a sale, with reference to the potential circumstances
surrounding such a sale.'

(2)In computing the te amount of at least $1,430,000,000 la competasies at
nonfederally guaran assistance required to be provided under assressee
subsection (aX4), there shall be excluded- 7A,

(A) the extent of any contribution, concession, or other element
that does not actually and substantively contribute to meeting
the Corporation's financing needs as defined in the finan<,ng,

plan required by this section; and,

(B) deferral of any dividends on comenon or preferred stock'

outstanding as of October 17,197'-

(c)The aggregate amount of nonfecerally guaranteed assistance of '' _ at
i; at least $1,430,000,000 required to be provided under subsection (a) neatederally

shallinclude- suarnatand
"""'"(1) at least $500,000,000 from United States banks, financial.

institutions, and other creditors, of which-i
i (A) at least $400,000,000 shall be new loans or credits, in

addition to the extension of the full principal amount of any
i loans committed to be made but not outstanding as of

October 17,1979; and
(B) at least $100,000,000 shall be concessions with respect

to outstanding debt of the Corporation;,

! (2) at least $150,000,000 shall be from foreign banks, financial
i institutions, and other creditors in the form of new loans or

credits,in addition to the extension of the full principal amount
of any loans committed to be made but not outstanding as of
October 17,1979;

; (3) at least $300,000,000 shall be from the disposition of assets '

of the Corporation;
(4) at least $250,000,000 shall be from State, local, and other

governments;
(5) at least $180.000,000 shall be from suppliers and dealers, of

which at least 350,000,000 shall be in the form of capital as
defined in subsection (b);and

(6) at least $50,000,000 shall be from the sale of additional
equity securities.

The Board may, as necessary, modify the amounts of assistance
required to be provided by any of the categories referred to in this

3

; subsection, so long as the ate amount of at least 31,430,000,000
in nonfederally guaran assistance is provided under subsection
(aX4).

j argutazzaNTs rom toAN cUAaANTEIs

Sec. 5. (a) A loan guarantee may be issued under trA Act only 15 Usc tas4.
pursuant to a commitment issued under section 4. The terms of any
such commitment shall provide that a loan guarantee may be issued

|'
under this Act only if at the time the loan guarantee is issued, the
Board determines that '

(1) credit is not otherwise available to the Corporation under
reasonable terms or conditions sufficient to meet its financing
needs as reflected in the financing plan;

(2) the prospective earning power of the Corporation, together
with the character and value of the security pledged furnish
reasonable assurance of repayment of the loan to be guaranteed

! in accordance with its terms;
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(3) the loan to be guaranteed bears interest at a rate deter-
mined by the Board to be reasonable taking into account the
current average yield on outstanding obligations of the United
States with remaining periods to maturity comparable to the
maturity of suchloan;

(4) the operating plan and the financing plan of the Corpora +
tion continue to meet Ra requirements of section 4 and appropri-
ate revisions to such plans (including extensions of such plans to
cover the then current four-year period) have been submitted to
the Board to meet such requirements;

(5) the Corporation is in compliance with such plans;
(6) the Board has received such assurances as it may require

that such plans are realistic and feasible;
submittal of (7) the Corporation has agreed for as long as guarantees issued
r m ed under this Act are outstanding-
'w'*'*""8 PD (A) to have prepared and submitted on or before the
and reint."5 thirtSth day preceding each fiscal year beginning after
reports. December 31,19S0, a revised operating plan and financial

plan which cover the four-year period commencing with
such fiscal year and which meet the requirements of section
4;and

(B) to prepare and deliver to the Board within one hundred
and twenty days following the close of each fiscal year, an
analysis reconciling the Corporation's actual performance
for such fiscal year with the operating plan and the financial
plan in effect at the start of such fiscal year;

d) there is no substantial likelihood that Chrysler Corporation
will be absorbed by or merged with any foreign entity; and

(9) the borrower is in compliance with the terms and conditions
of the commitment to issue the guarantees required by the Board
pursuant to section 9(b), except to the extent tnat such terms and
conditions are modified, amended, or waived by the Board.

Deter 6 - (b) Any determination by the Board that the conditions established
by this Act have been met shall be conclusive, and such determina-
tion shall be evidenced by the issuance of the guarantee or commit-

Report to ment for which such determination is required. The Board shall
congr - nal transmit to the appropriate committees of the Congress a written
*** * * report setting forth each such determination under this Act and the

reasons therefor not less than fifteen days prior to the issuance of any
guarantee. The validity of any guarantee when made by the Board
under this Act shall be incontestable in the hands of a holder, except
for fraud or material misrepresentation on the part of such holder.
The Board is authorized to cetermine the form in which any guaran-
tee made under this Act shall be issued.

Guarante. sess. (c) The Board shall prescribe and collect no less frequently than
annually a guarantee fee in connection with each guarantee made
under this Act. Such fee shall be sufficient to compensate the
Government for all of the Government's administrative expense
related to the guarantee, but in no case may such fee be less than one-
half of 1 per centum per annum of the outstanding principal amount
ofloans guaranteed under this Act computed daily.

(d) To the maximum extent feasible, the Boarri shall ensure that
the Government is compensated for the risk assumed in making
guarantees under this Act, and for such purpose the Board is
authorized to-

(1) prescribe and collect a guarantee fee irr addition to the fee
required by subsection (c);

93 STAT.1328
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(2) enter into contracts under which the Gm.st, contin- cessnestt

gent upon the Ananmal success of the Corporadon, would partic6 =8hm*F 5

pate hr gaine of the Corporadon or its escurity holders; or
, (3) use other instruments deemed appropriate by the Board.
; (e) All amounts collected by the Board pursuant to subsecdons (c)
. and (d) shall be de:e=tari in the Treasury as =iaraHanu= receipts.
| (f) Nothm* g In this Act shall be interpreted to mean that any loan

guarantee of tl.a Federal Government under this Act is in any way an
asset of the Corporation which can be sold or assigned by the Chrysler

! Corporation to any foreign endty.

| asetmtmancrs AFPUCAa!.E TO EXFf4YEs3
1Sec. 6. (a) No loan guarantee may be issued under this Act if at the

time of issuance or the proposed assuance the Board determines gandgi
that-

(1) collective bargaining agreements entered into by the Corpo ts Usc issa.
ration after September 14,1M9, with labor organi=tions repre-
senting employees of the Corporation which govern the payment
of wages and benefits to such emplo from September 14,
1979, to September 14,1982, have not a modified so that the
cost to thecor
by the Board,poration ofsuch wages and benefits, as determinedshall be reduced by a total arr.ount of at least
8462,500,000 for the three year period ending on September 14,
1932, below the cost of such wages and benefits which the
Corporation would otherwise have been obligated to incur during
suchpriod, except that such dollar amount shall include
$203,000,000 in wages and bene 6ts to be foregone purstant to the
master collective bargaming agreement entered into on October
25,1979, between the Corporation and the International Union,
United Automobile Aerospace and Agr: cultural Implement
Workers ofAmerica;or

(2) the Corporation has not
at least 3125,000,000 in cone ===put into effect a plan for achievingians as definedin section 4(bXIXB)
from employees not represented by a labor organization.

(b) The limitations set forth in subsection (a) of this section shall
not apply to any increase in wages or benefits required by law.

(c) Any increase in the wages and benefits of a person employed by
the Corporat. ion resulting from reclassi5 cation or reevaluation of a
job or a promotion effected in order to evade the provisions of this-
section shall be censidered an indirect fonn of compensation.

(dX1) To meet the requirements of this sectwn, the Corporation
shall not enter into a collectire bargaming agreement with a labor

! organi= tion which-
| (A) reduces the amounts and levels of wages and benefits
| provided by such a collective barg,ining agreement beyond the

labor organization's proportionate share, as determined by the
i Board;or

(B) reduces wades and benefits below the levels and amounts
provided on September 13,1979.

(2) For purposes of this subsection, the proportionate share of a
labor organi= tion shall be detennined by multiplying the total
reduction required by paragraph (1) by the quotient obtained by;

'

dividing the total number of the Corporation's employees represented
| by, that labor orgamzation whose proportionate share is to be deter-
| mined by the total number of the Corporation's employees repre-
| seated by labor organizations.
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(e) h cost reduction aalized by the Corporation under the terms
of this subsection shall not be recoupable.

cash (O If the Board determines that cash contributions from labor
amatnbunan' organizations or employees are legally committed so that the total

contributions from employees and labor organizations during the
period of September 13,1979, through September 13,1982, will exceed
the total amount of wages atnd benefita not paid as a result of
subsection (a), the Board may permit an increase in the levels and
amounts of employee wages and benefits beyond the levels and
amounts in effect on September 13,1973, which would otherwise be
prohibited by subsection (a), if (1) such increase will not impair the
ability of the Corporation to continue as a going concern, or to meet
such other tests of viability as the Board shall prescribe, and (2) the
amount of such increase does not exceed the amount of the cash
contributions committed.

E3GIDYT.E STOCK OWNEa3 HIP Pt.AN

15 USC 1866. Sec. 7. (a) No guarantee or commitment to guarantee any loan may
be made under this Act until the Chrysler Corporation, in a written
agreement with the Board which is satisfactory to the Board,
agrees-

(1) to establish a trust which forms part of an employee stock
ownership plan meeting the requirements of subsection (c);

(2) to make employer contributions to such trust in accordance
with such plan; and

(3) to issue additional shares of qualified common stock at such
times as such shares are required to be contributed to such trust.

(b) No guarantee or commitment to guarsntee any loan may be
made under this Act after the close of the one hundred and eighty. day
period beginning on the date of the enactment of this Act unless the
Chrysler Corporation has established a trust which forms part of an
employee stock ownership plan meeting the requirements of subsec-
tion (c).

(c) An employee stock ownership plan meets the requirements of
this subsection onlyif-

(1) such plan is maintained by the Chrysler Corporation;
(2) such plan satisfies the requirementa of section 497 sex 7) of

2s Usc 4975. the Internal Revenue Code of 1954 (determined without regard to
s Usc 410. subparagraph (A) of section 410(bX2) of such Code);

(3)such plan provides that-
(A) employer contributions to the trust may be made only

in accordance with requirements of subsection (d);
(B) each participant in the plan has a nonforfeitab!e right

to the participant s accrued benefit under the plan;
(C) each ernployer contribution to the trust shall be ello-

cated in equal amounts (to the extent not inconsistent with
5 USC 415. the requirements of section 41Sc) of such Code) to :he

accounts of all participants in the plan; and
(D) distributions from the trust under the plan will be

made in accordance with the requirements of secticu
26 Usc 01. 401(kX2XBl of the Internal Revenue Code of 1954; and

(4) such plan benefits 90 percent or more of all employees of the
Corporation, excluding the employees who have not satisfied the
minimum wage and service requirements, if any, prescribed by
the plan as a condition of participation..

Employer (dX1) Employer contributions meet the requirements of this subsec-
coatnbunons. tion only if such contributions-

93 STAT.1330
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(A) will total =ct less tha: $162.500,000 befere the elese of de
four year period ber.::ing set later das the c e h:: dred and
eightieth day a*.er de da:e of the enactme=t cf this Act;

(B) are made in such a=cu ta and at ra:h ti=es that no time
during such four year pened w:I? :w a=ct;:t of e=plcyer ect ri-
buticus to de trust be less than the a=cc t such ec=tnbutices
would have been if =ade in k=**M-**e:s of 540,625,000 =ade at
de =dofeachyearinsuchpenod;and

(C) ars =ade in the add"Me=1 qualified ce==cs sec:k which
the Chrpler Ccrporation issues by reases of subsection (aX31

('IXA)Is the case of a q-a"*ad Icas to the trust for de purdase of
qualified ec==cs stock the a=ount of such stock pur^m=d with de
proceeds cf such loan sha!! be trea:ed for purposes of paragraph u' w
an e=p!cyer centnS_utics to de tntst =ade en the da:e such stock :s
so ;urdased.

(B) Fer m, e of subparagraph (A), the ter= " qualified leas"
means any !ca=-

(D which =ay be repaid caly in substantially equal ins:all-
=es:s;

(iD whid has a ter= cf =ct =cre das ten years; and
(110 de preceeds cf w'% an used c !y to perdase an a=cust

cf the ="+=1 - ana d -- m s:cck which the Chryslern
Ccrperatics issues by reason of subsectic: (aX3).

(e) For purposes ofiis see:ica, de ter= " qualified ce==cs stock" w:M
= cans sw:k cf de class of ~~m stock of de Chrysler Corpcratica " " " .
which is cu:s's-Wy's.'.s October 17, 1979, and which is readily

e
tradeable es as estahL ed securi:ies =arket.

(D As a= cunt equal :o 5162.500.000 of the addi:ic a1 qualified
ec==cs stock issued by de Ccrporatics by reasco of subsection (aK3)
shall set be tres:ed fcr purpcees cf this Act as ===w~a received by
de Chrpler Corpcratics from other dan the Federal Gover==e=t
pt suant to sect:cs 4(c).

tDCTAr!ON3 CN CUAaA.YTU A4'.mCarrr*

C "- S. (a) *te authcrity cf de Board to extend loan guarantees is tsc :54 .
u: der this Act shall net at any ti=e ex:eed $1,500,000,000 in the
awegte pri=:ipala=cu=tcuts+=r# r

(b) SWect to rWm (a), de :ctal principal a= cunt of Icans
w' A are guarsetaed u= der this Act and which are ouv=M r at
any time shall not exceed the a=cust of =c federally gua.an:eed
==w--= under sec::cu 4(a) and the a=cu t of ec-reen.s and
ec :nM" = u= der e 6 which have ac=ued to the Corporation.

rxxaEs aND CON !T:nN3 OF taaN CUAaANrsx3

Szc. 9. (a) Inses guaranteed u= der this Act shall be payable in full is esc 154&
=ct later than Dece=ber 31,1990, and de ter=s and conditicus cf
such leans shall provx!e that they cassot be a= ended, er any
prevision waiwd, w.thout de Board's cc=sent.

M1) Any cem+e t to issue guarantees entered into pu.s= art
to this Act shall contain all:he affi:: stive and negative ecvecants

:d oder pretactive prevsens that the Board deter =ises are appro-
priate. "Ite Bosrd shall require secunty for the loans to be guaras-
teed under dis Act at de ti=e the ce-it act is mm'*

93 STAT.1331
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tNsPECrioN oF DOCUMENTS; AUDrr BY THE CLNEaAL ACCOUNTING
orricZ

15 Usc Isas. SEC.10. (a) At any time a request for a loan guarantee under this
Act is pending or a loan guaranteed under this Act is outstanding, the
Board is authorized ta inspect and copy all accounts, books, records,
memoranda, correspondence, and other documents and tra-mactions,
of the Corporation and any other borrower requesting a guarantee
under this Act.

(b)The General Accounting Of! Ice may make such audits as may be
deemed appropriate by the Comptroller General of the United States
of all accounts, books, records, memoranda, correspondence, and
other documents and tranaaetions of the Ce ration and any other

Act unless and untilborrower. No guarantee may be made under ~
the Corporation and any other borrower agree in writing, to allow
the General Accounting Office to make such audita. The General
Accounting Office shall report the results of all such audits to the
Congress.

(c) The Board is empowered to investigate and shall investigate any
allegations of fraud, dishonesty, incompetence, misconduct, or irregu-
larity in the management of the affairs of the Corporation which are
material to the Corporation's ability to repay the loans guaranteed
under this Act.

PaorZerroN or coVERNMENT'S INTZaEST

15 USC 1870. SEC.11. (a) The Board shall take such action as may be appropriate
to enforce any right accruing to the United States er any officer or
agency thereof as a result of the commitment or issuance of guaran-
tees under this Act.

(b) If the Corporation undertakes a sale of any esset having a value
in excess of $5,000,000, and if the Board determines such sale is likely
to impair the ability and capacity of the Corporation to repay the
guaranteed loans as scheduled, or to impair the ability of the
Corporation to continue as a going concern or to meet such other tests
of viability as the Board shall presenbe, the Board shall not issue any
further guarantees for loans under this Act, and all guaranteed loans
made prior to such determination shall be due and payable in full.

(c) If the Corporation enters into any contract, including but not
limited to future wage and benefit settlements, having an aggregate
value of $10,000,000 or more, the Board shall determine and ceWy
that the performance of the obligations of the Corporation pursuant
to such contract will not reduce the abihty of the Corporation to
repay the guaranteed loans as scheduled, will not conflict with the
Corporation's operating plan or financing plan as required under this
Act, and will not impai; the ability of the Corporation to continue aa a
going concern or to meet such other tests of viability as the Board
shall presenbe. If in any case such deterrqination and certification!

cannot be made, the Board shall not issue any further guarantees for
loans under this Act until such certification can be made, and all
loans guaranteed under this Act shall be due and payable in full.

(d) The Board shall be entitled to recover from the borrower, or
from any other person liable therefor, the amount of all payments
made pursuant to ar y guarantee entered into under this Act, and
upon making any suc.a payment, the Board shall be subrogated to all
the rights of the recipient thereof.

93 STAT.1332.
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(e) The remedies provided in this Act shall be cumulative and not in
limitatioen of or substituta,n for any other remedy available to the

,

Board or the United States.
(O The Board may bring action in any United States district court . - - - _c

or any other appropriate court to enforce complianca with the asms action. t

provisions of the Act or any agreement related thereto and such court
shall have jurisdiction to enforce sir.h compliance and enter such
orders as may be appropriate. .

(g) A loan shall not be guaranteed under this Act if the income from
,i- such loan is excluded from gross income for purpasse of chapter 1 of

the Internal Revenue Code of 1954 or if the guarantee provides as usc t ee s g..

significant collateral or security to other obligations, the income from,
i whichis so excluded.

(h) If any provision of this Act is held to be invalid or the Invalidity at
application of such provision to any person or ciren==*=nce is held to p=' mane,
be invalid by a court of competent jurudiction, the rammnder of this
Act, or the application of such provision to persons or circumstances
other than those as to which it is held invalid, shall not be affected

i thereby.
(i)(1) Notwithsta- ling any other provision of law and subject to Debts due to

paragraphs (2), (3), irid (4), whenever any person is indebted to the United sensen.,

United States as a result of any loan guarantee issued under this Act
and such person is insolvent or is a debtor in a case under title 11,
United States Code, the debts due to the United States shall be
satisfied first.

(2) Subject to paragraphs (3) and (4), the Board may waive the waivem
priority established in paragraph (1)if-

! (A) the Board determines that the waiver of such priority is
necessary to facilitate the ability of the Corporation or any
borrower to obtain financing; and,

(B) the Board determines that, despite such waiver, there is a
reasonable prospect of repayment of the loans guaranteed under
this Act.

(3) Subject to paragraph (4), waivers under paragraph (2) may only
be issued-

(A) with respect to any State or local government;
(B) with respect to a supplier of the Corporation, except that no

,

supplier of the Corporation may receive waivers under para-.

graph (2) with respect to claims of such supplier in an amount of
more than 3100,000;and

(C) with respect to loans made after October 17,1979, by any
creditor of the Corporation up to a total of $400,000,000.

(4) A waiver under paragraph (2) with respect to a supplier of the
Corporation or any creditor of the Corporation under paragraph (3)(C)
may not by its terms subordinate the claims of the United States

i under this Act to those of any other creditor of the Corporation or of
any borrower.

(j) The Corporation may not pay any dividend on its common or Divuised
preferred stock during the period beginning on the date of the paymset.
enactment of this Act and ending on the date on which loan
guarantees issued under this Act are no longer outstanding.

. IcNo-Tram FEANNING STUDY
!

Sec.12. (a) The Secretary of Transportation, after consultation submittat to
with the Secretary of Energy and the Secretary ofI4bor, shall submit Board and
to the Board and to the Congress as soon as practicable, but not later consn m

1msc mt.
| than six months after the date of enactment of this Act, an assess-
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ment of the long-terra viability of the Corporation's involvement in
the automobile indus'ry. The study shall assess the impact of likely
energy trends and eve.sts on the automobile industry, including long-
term capital requirements, productivity growth rate, rate of techno-
logical change, shifting market characteristics, the capability of the
industry as a whole to respond to the requirements of the 1980's, and
shall evaluate the adeouacy of the industry's existing structure to
make necessary technofogical and corporate adjustments. The study
shall include an examination of the Corporation's capability to
produce for sale an automobile similar to those vehicles developed
under the research safety vehicle program of the National Highway
Traffic Safety Almintatration. The study shall consider government
procurement as one means of establishing a market for this auto-
mobile.

Annual (b) The Secretary of Transportation shall prepare and transmit to
comprehensn, e the Congress annual comprehensive assessments of the state of the
c"oM"* "** * automobile industry and its interaction in an integrated economy."

Each annual assessment shall include, but not be limited to, issues
pertaining to personal mobility, capital and material requirements
and availability, national and regional employment, productivity
growth rate, trade and the balance of payments, the industry's
competitive structure, and the effects of utilization of other modes of
transportation.

(c) The Board shall take the results of the study and each annual
assessment into account when examining and evaluating the Corpo-
ration's financing plan and operating plan.

Economic and (d) In the study and assessments required by subsection (a) and (b),
amPg7"nt the Secretary in consultation with appropriate agencies and depart-*" - ments shall identify any adverse effects on the economy of or on

employment in the United States or any region thereof and shall
make recommendations for daaling with the adverse economic and
employment trends identified in such study and for proposed pro-
grams or structural or modifications of existing programs, as well as
funding requirements, in such areas as economic development, com-
munity development, job retrainmg, and worker relocation. In addi-
tion, the Secretary may make any additional recommendations he
deems appropriate to address the long term national and regional
impact of reduced activity of the Corporation or of the automobile
industry.

PRoHIBrrION ON USE OF THE FaDERAL FINANCD(G aANK

15 Usc 1872. Sec.13. Notwithstanding the provisions of section 6 of the
Federal Financing Bank Act of 1973 (12 U.S.C. 2285) or any other
provision of law, none of the loans guaranteed or committed to be
guaranteed under this Act shall be eligible for purchase by, or
commitment to purchase by, or sale or issuance to, the Federal
Financing Bank or any other Federal agency or department or entity
owned in whole or in part by the United States.

asPoRTs TO CONCREss

is Usc 1873. Sze.14. (a) The Board shall submit to the Congress semiannually a
full report of its activities under this Act during fiscal years 1980 and
1981, and annually thereafter so long as any loan guaranteed under

Future Federal this Act is outstanding. The final report for 1981 shall include an
lo*a ru' tan *"*- evaluation of the long. term economic implications of the Chrysler

loan guarantee program, with findings, conclusions, and recommen-
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dations for legislative and mA*imtive actions considered appro-
priate to future Federa! loan guarantee programs. The study shall
also censider for inclusion in any guiMim covering future assist-
ance to corporations the following facters:

(1) the prospective economic environment at the time the
ass:. stance would have its intended effect, and the impact that
exder the granting or denial of ass: stance will have on the
environment,

(2) the i=portance, in terms of si:e and in ter=s of goods and
services rendered, or the corporation or business entity to the
national econc=y,

(3) the appropriatece-s of aggregate li=its fer such Federal
assistance per fiscal year,

(4) the order of preference for spec:He types of assisterce, and
(5) the degree to which ass:sted corporations or business

entities should be regaired to adhere to cther govern = ental
policies as a condition !cr Se assistanca.

(b) Not less than fifteen days bercre the issuance of any Ican
guarantee under this Act, the Board shall tra n =mit to the appropriate

! co-~ittees of the Congress a written report centaining-
(1)de details of suchloan gua.mtee;
(2) the specifc assurances received by the Board under the

pror'sions cfsections 4 and 5:and
(3) the specific deter =inations made by the Board under the

provisions of sectices 4 and 5.
(c) The Board thM1 have Se power to require the Secretary of T.deral

Transpor.ation to ec=plete within six mcrr.ths of such aest, an "estnor7
assessment of the ecenc=ie i= pact on the autc=cbile in ustry of "MM
Federal regulatory require =2nts and the necess:ty thereof. u

AUTHORtZACON or AFFROFRIATION3

Src.15. (a) There are a:dar: zed to be appropriated beginning ts tx tra'

October 1,1979, and to re= tin available without fiscal year limita-
tion, such sums as =ay be eccessary to carry out de provisions of this
Act.

(b) Notwithstanding any other provisien of this Act, the
auScrity of the Board to make any loan guarantee under this Act
shall be limited to the extent such amounts are prtmded in advance
in appropriatics Acts.

TIaMINATtCN

Sec.16. The authority of the Board to =ake commitments to is esc ts s.
e or to issue guarantees under this A e expires on December

AS323rANCE TO AITtOMOBILE DEALIES

! SEC.17.(a)The Congregs "J2ds that- 15 t*SC 631 note.
(1) autcmobile dealerships are, fer the most part, en=11 busi-'

nesses.and
(2) current economic conditions have adversely affected auto-

mcbile dealers to an u*: usual extent.
(b)The Administratnr of the Small Business Adminieration(here. SEA

! inafter in this sectica referred to as the "MmiWeator") shall *-"W
| invest: gate the financial problems faced by ama!I bn=== auto-

mcbile dealers and determine what assistance through loans and,

i Ican guarantees may be needed and ca:: be made avadable to~
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neport to alleviate such problems. Tlie Administrator shall report the results of
ceas= such investigation to the Senate and the House of Representatives

not later than siaty days after the date of the enactment of this Act.

ELECTRIC AND HYBaID VEHICLE REsEARCH, DEVELOFMENT, AND
DEMONSTRATION ACT AMLNDMENTS

Sec.18. Section 13(c) of the Electric and Hybrid Vehicle Research,
Development, and Demonstration Act of 1976 (15 U.S.C. 2512(c)) is
amended by adding the following new subparagraphs:

Emluation "(1) The Secretary of Energy in consultation with the Secro-
PMENE- tary of Transportation and the Administrator of the Environ-

mental Protection Agency is authorized and directed to conduct a
seven-year evaluation program of the inclusion of electric vehi-
cles, as defined in section 512(bx2) of the Motor Vehicle Informa-
tion and Cost Savings Act (15 U.S.C. 2012(bX2)),in the calculation
of average fuel economy pursuant to section 503(a)(1) and (2) of
the Motor Vehicle Information and Cost Savings Act(15 U a.C.
2003(a) (i) and (2)) to determine the value and implications of
such inclusion as an incentive for the early initiation of indus-
trial engineering development and initial commercialization of
electric vehicles in the United States. The evaluation program
shall be conducted in parallel with the research and development
activities of section 6 and demonstration activities of section 7 (15
U.S.C. 2505 and 2506) to provide all necessary information no
later than January 1,1987, for the private sector and Federal,
State and local officials to make required decisions for the full
commercialization of electric vehicles in the United States.

Regulations. "(2) The Administrator of the Environmental Protection
Agency, in consultation with the Secretary of Energy and the
Secretary of Transportation, shall implement immediately the
evaluation program by promulgating, within sixty days of enact-
ment of the Act, regulations to include electric vehicles in
average fuel economy calculations under section 503(a)(1) and
(2) of the Motor Vehicle Information and Cost Savings Act. The
Motor Vehicle Information and Cost Savt'r.gs Act (15 U.S.C.
2003), as amended, is fu 4.er amended by adding a new section
503(ax3)(15 U.S.C. 2003(ax3)), which reads as follows:

Anrase fuel "'(3) In the event that a manufacturer manufactures electric
wonomr. vehicles, as defined in section 512(bx2)(15 U.S.C. 2012(bX2)), the
**3''"l**'** average fuel economy will be calculated under 503(a)(1) and (2) to" include equivalent petroleum based fuel economy values far

various classes of electric vehicles in the following manner:
3

"'(A) The Secretary of Energy will determine equivalent
petroleum based fuel economy values for various classes of
electric vehicles. Determination of these fuel economy val-
ues will take into account the following parameters:

"'(i) the approximate electrical energy efficiency of
the vehicles considering the vehicle type, mission, and
weight;

"'(ii) the national average electricity generation and
transmission efliciencies;

"'tili) the need of the Nation to conserve all forms of
energy, and the relative scarcity and value to the Nation
of all fuel used to generate electricity;

"'(iv) the specific driving patterns of electric vehicles
as compared with those of petroleum fueled vehicles.

93 STAT.1336
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"'(B).The Secretary of Enerry will propose equivalent
petroleum based fuel economy vilues within four months of
enactment of the Act. Final promulgation of the values is
required no later than six months after the proposal of the
values.

"'(C) The Secretary of Energy will review these values on .hview.
an annual basis and will propose revisions, if necessary.'

"(3) The Secre.ary of Energy, in consultation with the Secre-
tary of Transportation and the Administrator of the Environ.
mental Protection Agency, shallinclude a full discussion of this
evaluation uregram in the annual report required by section 14
(15 U.S.C.1513) in each year after promulgation of the regula-
tions under paragraph (2). The Secretary of Energy, in consulta- Results, final
tion with the Secretary of Transportation and the Administrator report to
of the Environmental Protection Agency, shall submit to the Cons -
Congress on January 1,1987, a final report on the results of the
evaluation program and any recommendations regarding the
continued inclusion of electric vehicles in the average fuel
economy calculations under the Motor Vehicle Information and
Cost Savings Act.". 15 USc 1901

,

note.
Approved January 7,1980.
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APPENDIX I

CHRONOLOGY OF EVENTS RELATING TO THE
CHRYSLER LOAN GUARANTEE ACT OF 1979

1979
July 24 Chrysler Corporation outlined its preliminary proposal for

financial aid to Treasury Department.

July 31 Treasury Department announced that it had been monitoring
Chrysler's financial situation and would make a comprehensive
study of the company's finances and operations.

August 1 Chrysler Corporation announced the largest quarterly loss
in its history and stated it had. asked the Federal government
to provide up to $1 billion in cash over the next 18 months.

August 9 Secretary of the Treasury G. William Miller at a press
conference rejected Chrysler's request for tax credits.
He said the Administration would explore assistance in
form of loan guarantees dependent on submission of
acceptable operating and financing plans by Chrysler.

) September 15 Chrysler submitted its preliminary plan for financial
assistance; Secretary Miller asked for revisicns.

t

October 17 Chrysler submitted its revised request for "up to $750
million" in Federal loan guarantees.

October 17 to
November 1 Treasury reviewed Chrysler's proposal.

November 1 Treasury sent a draft bill, " Chrysler Corporation Loan
Guarantee Act of 1979," to Congress.

November 7 Secretary Miller testified on Chrysler Corporation before
House Committee on Banking, Finance and Urban Affairs.

December 21 Congress passed Chrysler Corporation Loan Guarantee Act of
1979.

1980
January 7 President Carter signed P.L. 96-185, Chrysler Corporation

Loan Guarantee Act of 1979.

January to
April 29 Chrysler Loan Guarantee Board organized; Office of

Chrysler Finance established in the Treasury; Chrysler
submits and revises plans and other information to meet
the requirements of the Act.

|
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April 29 Meeting of the Chrysler Corporation Loan Guarantee Board
to begin consideration of issuing committnents for $1.5
billion in loan guarantees.
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Appendix J

Rintt;u sixti Congress of th Enittf !statcs of Emerica
AT THE SECOND SESSION

Begun and held at the City of Washington on Thursday, the third day ofJanuary,
one thou. sand nine hundred and eighty

D"D "D ~W
' IO d db h k n

To W.horize the Department of Enera to carry out a hid. level live.id nuclear
waste management demonr.mtion preja:t at the Western New York Service
Center in West Valley, New York.

Be it enacted by the Senate and House of Re
UnitedStates ofAmericain Congress assembled, presenutives of the

Sr.cnON 1. This Act may be c2ted as the " West Valley Demonstra-
I-tion Project Act". 'Src. 2. (a) The Secretary shall carry out, in accordance with tlus

Act, a high level radioactive waste management demonstration

York, for the pupese of demonstrating solidi 5 cation technroject at the Western New Ycrk Service Center in West Valley,iques
New

which can be used for preparing high level rr.dioactive waste for y
disposal. Under the project the Secretary shall carry out the follow-
ing activities:

(1) The Secretary shall solidify,in a for= r3.ahle for transpor-
tation and disporal, the high level radioac:ive waste at the
Center by vitri5 cation or by such other technology which the
Secreta y dete=ines to be the most effective for solidi 5 cation.

| (2) The Secretary shall develop containers sui:able for the
i pe=anent disposal of the high level radioactive waste solidined

at the Center.
(3) The Secretary shan, as soon as feasible, transpert, in

acccrdance with applicable provisions oflaw, the waste solidified
at the Center to an ap: rop:iate Federal repositcry for pe=anent
disposal.

[ (4) The Secretag shall,in accordance with applicable licensing
requirements, dispose of low level radioactive waste and transu-'

ranic waste produced by the solidi 5 cation cf the high level
radioactive waste under the project.

(5) The Secretary shall oecentaminate and deccennssion-
(A) the tarks and other facilities of the Center in which

the high level radioactive wtc solidified under the project
was stored,

(B) the facilities used in the solidi 5 cation of the waste, and
(C) any material and hardware used in connection with

the project,
in acecrdance with such requirements as the Co==ission may
prescribe.

(b) Eefore under*hg the project and during the 5s .a.1 year ending
September 30, 1981, the Secretary shall carry out the following

(1) The Secretary shall hold in.the vicinity of the Center pubbe
hearings to info = the residents cf the area in which the Center
is located of the activities proposed to be underta. ken under the
protect and to receive their co=.ments on the project.

d) The Secre+- shall censider the various technologies avail-
able for the soli i cation and handling of high level radioactive
waste 9kmg into account the unique characteristics of such
vaste at the Center

J-1
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(3)The5ecretarv shall-
(A) undertake detaDed engineering and cost estimates for

the project,
(B) prepare a plan for the safe removal of the high level

*

r=MMve waste at the Center for the punoses of solidi 5ca-
tien and include in the plan provisions respecting the safe
breaching of the tanks in which the waste is stored, operat,

equipment to accomplish the removal, and sluicing

(C) con $ct appropriate safety analyses of the project, and
(D) prepare required environmental impact analyses of

etary shall ente'r into a coo rative ent(4) e
with the State in accordance with the FederafGrant anper-
ative Agreement Act of 1977 under which the State will carry out
the foDowinr.

(A) T'ne State will make available to the Secretary the
facilities of the Center and the high level radioactive waste
at the Center which are necessary for the completion of the
project. The facilities and the waste shall be made availpble
without the transfer of title and for such period as may be
recuired for completion of the project.

(B) The Secretary shall provide technical assistance in
secudng required license amendments.

(C) The State shall 10 per centum of the costs of the
project, as deter =in the Secretary. In determining the
costs of the project, the etary shan consider the value of
the use of the Center fer the project. The State may not use
Federal funds to pay its share of the cost of the project, but
cav use the perpetual care fund to pay such share.

(f)) Submission jointly by the Department of Energy and
the State of New York of an application for a licensing
amendment as soon as possible.with the Nuclear Regulatory
Co= mission providing :or the demonstration.

(c) Within one year from the date of the enactment of this Act, the
Secretary shall enter into an agreement with the Co==ission to
establish arrangements for review and consultation by the Commis-
sior. -rith respect to the , project Provided, That redew and consul-
tat - by the Commission pursuant to this subsection shan be
co:.uacted informally by the Co"uien and shall not include nor
require formal procedures or ac: ions by the Co-ksien pursuant to
the Atomic Energy Act of1954, as amended, the Energy Reorganiza-
tion Act of 1974, as amended, or any other law. The agreement shall
provide for the foUowing:

(1) The Secretary shall submit to the Commission, for its
review and co= ment, a plan for the solidiScation of the high
level radioactive waste at the Center, the removal of the waste
for pu. ses cfits solidification, the preparation of the waste for

~

dispo , and the decen* Nation of the facilities to be used in
sobdifying the waste. In preparing its co=ments on the plan, the
Commission shall specify with precision its objections to any'

provision of the plan. Upon sub=n sion of a plan to the Commis-
sien, the Secretary shall publish 1 co'. ice in the Federal Register
of the submission of the plan a:.:.3 of its availability for public
inspection, and, upon rece pt of the comments of the Commiuion
respecting a, plan, the Secretary shaU publish a notice in the
Feoeral Register of the receipt of the comments and of the
availability of the ce=ments for public inspection. If the Secre-
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tary does not revise the plan to meet objectic=s speciSed in the
ec==ents of the Cc==ission, the Secretary shall publish in the
Federal Register a detailed statement for not so revising the
plan.

(2) The Secretar'y shall ec:sult with the Cc--Men with
respect to the fo= in which the high level radioactive waste at
the Center shall be solidified and the ecstainers to be used in the
pe=anent d2sposal of such waste.

(3) The Secretary shall submit to the Cc--:ssics safety
analysis reports and su6 o$er inic=atics as the Cc--ission
may require to identify any danger to the, public health and
safety wnich may be presented by the project.

(4) The Secretary shall aferd the Cc==ission access to the
Center to enable the Cc=missic: to =eniter the a=ivities under
the p:cject for the purpose of assuring the public health and
safety.

(d)In carrying cut the project, the Secretary shall ec sult with the
Ad=inistrater of the Envire== ental Protectic: Agency, the Secre-
tary cf Transportation. the Directer of 6e Geclogical Survey, and de
ce==ercial e:>erater of the Center.

Src. 3. (a) There are auGeri:ed to be apprcpriated to the Secretary
for the, prefect =ct =cre than S5,000,000 for the fiscal year ending '

Septe=oer 30,19S1.
(c) The tcta.1 amount obligated for the project by the Secretary shall

be 90 per centu= cf the costs cf the project.
(c)The autherity cf the Secretary to enter into contracts under this

Act shallbe efienive for any fiscal year only to such extent er in sud
a=cu=ts as are provided in advance by apprcpriatic: Ans.

Src. 4. Net later San February 1,19S1, and c: February I cf each
calendar year thereater du:ing the ter= cf the project, the Secretary
shall trans=it to the Speaker cz the House cf Represe:tatives and the
President pro te= pere of the Senate a= up terdate repcrt cc:W-i g a
detailed descri-tic: cf the activities cf the Secretag in carrying cut
the project,incTudi=g agrec=ents ectered into a:d tee ecs:s incurred
dun:g the period reperted c and the activities to be undertaken in
the : ext fiscal year and the est -sted costs thereef.i

Src 5. (a) Cther than the costs a:d respensibilities established by
this Act fer the project, nething in this Act shall be ccustrued as
affecti=g arv ricets, ebligations, er liabilities of the cc- ercial
operater cf ihe Center, the St. ate, er a y persen, as is appropriate,
arising n= der the Atomic Energy Act of 19o4 c: under a y other law,
cc tract, er agreement for the operatic , mainte:arce, er decentami.

natic: of arv, facility er pis Act shall be censtrued as affectist ar'v
eperty at the Center er fer any wastes at

the Center. hething in tn

the Energy Reorga-%quirement cf the Ate =ic Energy Act of1954 cr
applicable licensing re

:ic: Act of1974. This Act shall =ct apply c be
extended to any facility cr picperty at the Center whid is :ct used in
conducint the project. This Act may not be construed to expand er

\di=inish t..e rignts cf the Federal Government.
Co) This Act coes met autherice the Federal Government to acquire

title to any high level radioactive vaste at the Center er to the Center
or any pertic: thereef.

Sec. 6.Fcr purposes of this Act:
(1) The te= " Secreta.ry" means the Secretary cf Energy.
(2) The ter= "Cc==ission" means the Nuaear Regulater~v

Co--iuion.
(3) The ter= " State" =ea=s the State of New Ycrk.

.
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(4) The term "high level radioactive waste" means the high
level radioactive waste which was produced by the reprocessmg
at the Center of spent nudear fuel Such term includes both
liquid wastes which are produced direedy 1.n repr-emr d:y;

solid =aterial derived from such liquid wasta, and such'other
material as the Commkdon designates as high level radioactive
waste for purposes of protecting the public health and safety.

(5) The term " transuranic waste" means material contami-
nated with elements which have an atomic number greater than
92, including neptuniu=, plutonium, americium, and curium,
and whien are in concentrations greater tha.n 10 nanocuries per
gram, or in such other concentrations as the Commheion may
prescribe to protect the public he@h and safety.

(6) The term " low level radicache waste" means radioactive
waste not classi5ed as high level radioactive waste, transuranic
waste, or byproduct material as defined in section 11 e. (2) of the
Ato=ie Energy Act of19M.

(7) The term " project" Ineans the project prescribed by section
2(a).

(S) The term " Center" means the Western New York Service
Centerin WestValley,New York.

09.8. 40TMINT FRIETIIe CFF1:Es 1980 0 M1-762/$76

Speaker of the House ofRepresentativcs.

Vice President of the United S:ctes and
President of the Senate.
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