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ABSTRACT

Financial repercussions of the accident at Three Mile Island Unit 2 on the
ability of the Licensee, Adetropolitan Edison Co., to complete cleanup of the
facility are examined. Potential impacts of licensee default on cleanup and
alternatives to minimize the potential of bankruptcy are discussed. Specific
recommendations are made regarding steps the Nuclear Regulatory Commission
might take in keeping with its regulatory functions and its mission to protect
the public health and safety.
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POTENTIAL IMPACT
OF LICENSEE DEFAULT
ON CLEANUP OF TMI-2

OCTOBER 19°0

1.0 INTRODUCTION
1.1 Purpose and Scope of Study

The impact of the March 28, 1979 accident at Three Mile Island Unit 2 (TMI-2)
on the financial capability of the Metropolitan Edison Company (Met-Ed) to
meet its responsibility for the long-term protection of public health and
safety has been a topic of concern. ‘s concern was specifically expressed
in a report by the Special Task Force on Three Mile Island Cleanup (Ref. 1).
As a result, the Nuclear Regulatory Commission (NRC) staff was asked to eval-
uate the potential impact on NRC resources if Met-Ed should declare bankrupt vy
before TMI cleanup is completed (Ref. 2).

This study examines the impact, if any, of possible bankruptcy on NRC resources
in terms of a number of scenarios and provides information bearing on the finan-
cial aspects of Met-Ed's cleanup of TMI. In performing the study, the staff
attempted to place both possible bankruptcy ana the response to it in a broad
context. The study describes what responses to financial distress besides
bankruptcy are available and the different organizations that might respond to
such distress and financial failure. Consideration is given not only to how
Federal agencies (including the NRC) might respond to the burden of continuing
cleanup in the event of Met-Ed bankruptcy, but also whether---and through what
means---it might be possible to avoid or mitigate having the responsibility for
cleanup fall on some party other than Met-Ed. Consideration is given also to
direct involvement by NRC in the management of TMI-2 cleanup as a "last resort”
that should occur only if no other reasonable alternative is available.

Section 1 is based on material in Appendices A through E and discusses briefly
(1) the current (August 1980) status of the cleanup activities at TMI-2; (2) the
'nancial status of the operator and 50-percent owner of TMI-2, Met-Ed; of the
other two owners of TMI-2, Pennsylvania Electric Company (Penelec) and Jersey
Central Power and Light Company (Jersey Central); and of their parent company,

General Public Utilities (GPU)*: and (3) the institutional relationships

*GPU s a public utility holding company. It has three wholly owned subsidi-
aries involved in the generation, transmission, and distribution of electricity.
These are Met-Ed and Penelec, both chartered under the laws of the Commonwealth
of Pennsylvania, and Jersey Central, chartered under the laws of the State of
New Jersey. GPU owns all common equity of the three subsidiaries. Its shares
are publicly held GPU provides overall management services for the three
subsidiaries. Met-Ed owns 50 percent of the Three Mile Island Nuclear Gener-
ating Station; each of the other two subsidiaries owns 25 percent. Unless
otherwise noted, GPU and its subsidiaries are referred to collectively as GPU
in this report. In terms of response to financial distress, Met-Ed, the most
severely impacted entity involved, and GPU are treated almost synonymously
because in most cases default by Met-Ed could lead to a cascading effect on
GPU. However, where calculations are made, or financial figures are used and
the reference is to Met-Ed, numbers involving only Met-Ed are used.
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pertaining to the financial ability of Met-Ed to decontaminate the T™I-2
facility. The subsection on institutional relationships (Sectfon 1.7) sum-
marizes the authority and possible actions of other Federal agencies, the GPU
companies themselves, and state bodies, including state agencies having
regulatory authority over electric utilities, as well as the NRC's existing
statutory authority to ensure the public health and safety in this context.
Bankruptcy and its potential effects on the licensees' ability to continue
cleanup are also summarized in this section and described more fully in
Anpendix D. Finally, this section considers the impacy of TMI on ratepayers
and on the power supplies for the GPU utilities and the general region in
which they operate.

Section 2 examines three possible combinations of events with respect to the
financial ability of Met-Ed to continue the cleanup. One of these postulations
would culminate in bankruptcy by the utility and dir:ct involvement in the
cleanup by the Federal government, a state agency, or another utility. The
impacts on the NRC brought about by the management of cleanup by other non-GPU
organrizations---private or government---as well as by the NRC itself are
examined. The study postulates a situation wherein the Congress directs the
NRC, in an extens’un of its present statutory authority in controlling the
Ticensee's cleanup activities, to manage the cleanup itself *

In a situation of financial distress for Met-Ed. public policy might suggest
that solutions other than assumption of cleanup activities by a new entity be
considered. Therefore, Section 3 identifies a number of alternatives that
could reduce the potential for bankruptcy or independently ensure a source of
funds for TMI cleanup. One alternative would be Federal loan guarantees,
possibly with state participation. Another alternative would involve Federal
Tegislation providing for an assessment on utilities for all nuclear power
produced. The funds collected through this assessment could be used for TMI-2
cleanup and for cleanup of other nuclear facilities after any future accident
that qualified for the use of such resources.**

Other alternatives include voluntary action programs by electric utilities,
Federal research and development funding, and de‘raying of taxes by states.
NRC approval to restart TMI-1 would also substantially reduce tre chances of
bankruptcy.

The appendices included with this report range from an analysis of bankruptcy
law as it applies to electric utilities, particularly in the present case, to
copies of recent legislation which provided Federal assistance to ailing
companies, as well as a detailed account of the cleanup of the TMI-2 facility.
The Tist of references includes some of the documents reviewed by the staff.
Significant material used in preparing this report inc.udes testimony prepared
for, and orders rendered by, the Pennsylvania Public Utility Commission (PAPUC)
and the New Jersey Board of Public Utilities (NJBPU); transcripts from hearings
before the Congressional nuclear oversight committees; legislation for the

¥See NRC PTan for Cleanup Operations at Three Mile Island Unit 2 (NUREG-06948),
July 1980, for a description of the NRC's current role in cleanup operations.

**A proposal such as this is reported to be favored by GPU (Washington Post,
August 10, 1980; Wall Street Journal, August 11, 1980).
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Lockheed, Chrysler, and West Valley Demonstration Project Federal assistance
programs; legislation to establish a “superfund" to clean p hazardous
substances; and the General Accounting Office (GAO) report, "Three Mile Island:
The Financial Fallout."

The staff had discussions, mostly by 1+  ione, with the staffs of other
Federal agencies such as the Federal Energy Regulatory Commission (FERC) and
Economic Regulatory Administration (ERA) of the Department of Energy (DOE),
Environmental Protection Agency (EPA), and Office of Management and Budget
(OMB), as well as with the staffs of GPU, Edison Electric Institute (EEI),
Electric Power Research Institute (EPRI), and the nuclear insurance pools.

1.2 Summary of Current Status of Cleziup

The TMI-2 reactor is in a stable shutdown condition a~d poses no immediate
health and safety problems. However, cleanup of the 'MI-2 facility must

proceed and must eventually be completed, regardless f whether the facility

is returned to operation or decommissioned. The faci!ity cannot be abandoned

or left indefinitely in its present condition. The TMI site is not satisfactory
for long-term waste disposal. The radioactive material in the plant must be
removed and properly disposed of; otherwise, over a long period of time, it
could reach the environment (Ref. 3).

The key areas involved in the TMI-2 decontamination and defueling are (1)
maintaining reactor core cooling, (2) decontamination of auxili.ry and fuel
handling buildings, (3) decontamination of containment and reactor coolant
system, (4) reactor inspection and defueling, (5) radioactive-waste process-
ing, (6) solid-radiocactive-waste maragement, (7) support facilities, and (8)
radiolog” "al controls. Work fn most of these areas is in progress; work in
areas 3 aid 4, except for some preliminary planning, has not yet begun. A
more comp ote description of the accident and plans for cleaning up the site
can be foind in Appendix A.

In regard to costs of cleanup, for this study, the staff assumed a cleanup
cost of $300 millioy. Because the plant was insured for $300 million, the net
cost to GPU would b $600 million. The $900 million figure was based on
figures in a recent 3A0 report (Ref. 4), and August 1980 figures from GPU con-
firmed the reasonableness of this estimate. (The GPU estimates range from
$690 million to $1150 million, depending on which componernts of cost are
included. 1If GPU's estimated restoration cost of $260 million is subtracted

from the $1150 figure, the remainder is $890. (See Appendix A, Section 3, for
details.))

1.3 Summary of Present Financial Condition of Met-Ed/GPU

The accident at TMI-2 had severe financial consequences for the owners of TMI.
GPU's present cash resources are dependent on two external constraints---
arailability of bark borrowing and revenues set through rate regulation---
matiers over which the utility has some influence but little control. Unlike
many businesses that can immediately reflect producticn costs and a profit
margin when the product is sold, electric utilities can increase rates only



upon approval by the appropriate utility commission. Such approvals are
generally preceded by a ~aulatory time lag that delays recovery of current
costs.

GPU incurred substantialiy higher fuel! costs following the accident in order
to meet the energy demands of its service areas. Because these costs were not
immediately recovered through rates charged to customers, the companies made
up the cash deficit by issuing bonds and borrowing from banks. On June 15,
1873, GPU officials negotiated a revolving credit agreement (RCA) with a
consortium of banks to provide short-term borrowing for the GPU system. [t
was not until May 1980 that the companies received authorizations from the
state utility commissions to bil! customers for the bulk of these additional
costs. Withoyt this rate relief, Met-£d and Jersey Central possibly would not
have been able to meet cash obligations as they arose.

The rate relief granted in May allows the utilities to cover current ;uel
costs and to recover from customers, over an 18-month period, most of the
eariier fuel costs. The net deferred energy balance®, as of July 1980, is
about $240 million; by the end of 1980, the deferred energy balance will have
been reduced to about $200 million; and by the end of 1981, to about $50
aillion.

These utilities have other financial problems. Substantial fixed costs are

not recovered through revenues; thus they continue to be funded by sharehclders
for TMI-1 and -2 because neither unit is now in the rate base of any of the
three utilities. Costs »f servicing the debt and preferred stock, depreciation
expense, and fixed operztion and maintenance expenses related to these two
units are about $150 miilion per year. In addition, the uti’ities are not
allowed to earn a ra*te of return on their TMI investment. Therefore, GPU does
not receive any ricurn on its common equity investment in the MI station.
Funds ger.rate< by non-TMI property do not cover tre Met-Ed's total fixed
operation ann maintenance costs. Prior to Septemter 1380, it was projected
that, in regard to Met-Ed's finances, the next critical time would come early
in 1981 when Met-Ed's need for cash woi'd exceed its borrowing limit. (See
Table 5-1 of Appendix B for rate making assumptions and Figures 5-1 through

5-5 of the same Appendix for a forecast of short-term debt anrd deferred energy
balance.)

On July 29, 1380, Met-Ed filed a reguest with the PAPUC for an emergency rate
increase of $35 million to go into effect on Sep. mber 1, 1980 and a $76.5
million permanent increase in revenues. On August 20, 1980 the Adminfistrative
Law Judge issued his recommendations denying the interim increase (Ref. 5).

On August 28, 1980 the PAPUC adopted this recommendation into its interim
order (Ref. 6). In response to this action, the consortium of banks partici-
pating in the RCA reduced Met-Ed's credit limit from $105 million to $52
million. Met-Ed presently has $83 million of borrowings outstanding under the

¥Jeferred energy balance refers to the energy costs incurred by the utilities
but not recovered when incurred.
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RCA (Ref. 7). Because of its inability to finance, GPU announced expense
cutbacks, including the layoff of 1000 personnel, some of whom are employees
at TMI (Refs. 7, 8). OCn September 18, 1980 the PAPUC issued its Prehearing
Statement and Order and reiterated: "These c eanup costs and expenditures not
covered by insurance ultimately are the resporsibility of the company's stock-
holders and/or Federal Government; however they are not the responsibility of
the ratepayers." Discussions regarding the September 18th order were taking
place among the parties involved at the time this report was being written.
(See Section 6 of Appendix B for more details about Met-Ed's financial
situation. )

Of particular concern to the NRC is the apparent lack of provision for obtaining
funds to clean up unit 2. GPU will receive total insurance proceeds of up to
$300 million. Of thic, $150 million has already been received, and the remaining
'nsurance money is expected to be used in the next 2 or 3 years. However, a
vortion of the costs attributable to TMI cleanup and safe-shutdown maintenance
gy not be covered by insurance. In addition, reimbursement of the insurance
available is subject to delays in recovery caused by the need for documentation
of expenses incurred and its audit and approval by the insurers. Met-Ed must
first spend funds for cleanup before it can provide the documentation for
reinbursement. Because insurance proceeds are not available as cleanup expenses
accrue, other sources of funds are required. These sources have not been
fdentified.

The consortium of banks providing the short-term credit under the RCA is
monitoring the cash position of the three subsidiaries, as well as of GPU.
The banks carefully weigh requests to increase borrowing, even for temporary
increases within the contracted credit ceiling. They have expressed serious
concern over removal of TMI-1 from the rate base and over any other modifica-
tions which adversely affect earnings and thus impede the capacity of the
borrowers to raise funds in the public securities market (Ref. 8). The pro-
ceeds of the sales of long-term securities must eventually be used to repay
the short-term RCA credit.

GPU is vulnerable to a number of external events including (1) increased

costs, particularly increased fuel costs, not covered in customer charges; (2)
an extended time period without TMI-1 in the rate base; (3) loss of confidence
by the bank consortium; (4) delays in receiving rate increases; and (5) delays
in receiving insurance payments. Thus, the GPU financial situation is uncertain
aid is not expected to improve unless TMI-1 is restarted and the financial
repercussions from the TMI accident begin to subside.

Al*hough the “MI accident had a great impact on GPU and its subsidiaries, its
cost is only one of several major expenditures required over the next several
years. The postulated $600 million cost of TMI-2 cleanup (net of insurance
proceeds) is about 15 percent of GPU's total major capital investments through
1986. Table 5-2 of Appendix B shows these projects and cost. A more complete
discussinn of GPU's financial situation can be found in Appendix B and in ihe
GAO Report (Ref. 4), as well as in a report of the Subcommittee on Nuclear
Regulation of the Senate Committee - 1 Environment and Public Works, "Nuclear
Accident and Recovery at Three Mile Island --- a Special Investigation."
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1.4 Impact of thz TMI Accident on Ratepayers

This section assunes no bankruptcy. If bankruptcy occurs, the following
analysis is not va.id. The apportioning of cleanup costs between ratepayers
and equity holders wiuld depend ~n the decisions of tie bankruptcy court,
which cannot be predi-ted at this time.

Unless external assistance in the financing of cleanup costs is provided, the
cost of the cleanup must eventually be passed on to either current or future
ratepayers in one form or another (i.e., passed through to the current rate-
payers as cleanup costs accrue, or to future ratepayers in the form of fixed
charges on the dett incurred as a result of cleanup costs or in the fors of
higher cost for future capital).*

The average cost of electricity to ratepaye's in 1379 ranged from 42 mills per
kilowatt-hour (42 mills/kwh)** for Met-Ed to 52 mills/kWh for Jersey Central.
If the cleanup costs are passed through as they accrue over a S-year period,
these unit costs for this period would increase by about 7.4 mills/kwh for
Met-Ed and about 2.5 mills/kWh for Jercey Central and Penelec***. The higher
unit cost for Met-Ed results from its bearing the larger portion of cleanup
cost and its having Tower electric sales. (S-e Appendix C, Table 2-1.)

For the scenario where cleanup costs plus interest are accumulated over the
cleanup period, capitalized at the end of cleanup, and put in the rate base,
the lst-year unit cost is slightly Jess than the costs calculated in the
example above, and the unit cost would decrease each succeeding year as sales
of electricity grew. The 30th-year unit cost would be about 20 percent of the
lst-year cost. Different assumptions would, of course, produce different unit
¢ .ts, but the relative order of magnitude would remain about the same. A
more complete appreciation of the relative magnitude of the cleanup cost and
th> impact of this cost on ratepayers may be obtained by comparing the average
cost of electricity for a number of utilities in the region. (See Appendix C,
Table 2-2). 1In 1978, only 3 utilities had lower average costs than Penelec
and Met-Ed; Jersey Central's costs were the 5th highest of 13 utilities.
Following the accident, the cost of electricity to GPU system customers has
remained in the range of other utilities in the regfon, even though the system
purchased substantial amounts of power to replace the lost generating capacity
of TMI-1 and -2. The cost has remained in this range primari'y because the

*Cf. PAPUC Order of June 19, 1979, which stated: "The Commission is of the
view that none of the costs of responding to the [TMI] incident, including
repairs, disposal of wastes, or decontamination are recoverable from
ratepayers.”

T mill/kwh = 1 $/MWh.

***These calculations are based on cleanup costs (net of insurance) of $600
million (see Section 1.2). 1If ultimate restart of TMI-2 is assumed to be
ruled out, savings in cleanup costs in addition to the $260 million for
restoration identified by GPU might also be possible. Such savings would
affect these calculations.



utilities were not allowed to pass on to their customers immediately the full
cost of replacement power. The rate increases granted by the state commissions
prior to April 1, 1980 have largely reflected energy clause adjustments that
were not TMI-related or that were offset by the removal of TMI-2 from the rate
base. Figure 2-1 of Appendix C compares typical electric bills for a residen-
tial customer purchasing 500 kwh of electricity per month from various neighbor-
ing utilities in April 1, 1979 and Jure 1, 1980. The chart also shows what
costs would be if rate increases filed by the utilities as of June 1, 1980

(and July 29, 1980 for Met-Ed) are aprroved. Although Jersey Central's rates
are among the highest in the region, rates for Met-Ed and Penelec are still
favorable when compared to most other utilities.

Another perspective can be gained from the comparison of the estimated cost of
generating electricity at TMI-2 before the accident with the estimated cost
after cleanup and restart. (This, of course, assumes restart of TMI-2 which
is an issue to be resolved in the future.) The cost of cleanup plus the
interest cost on capital invested in TMI-2 during the cleanup period will more
than double the cost of generating electricity from TMI-2. The total cost,
including cleanup, is about 72 mills/kwh (See Appendix C, Table 2-3), which is
in the range of the estimated cost of generation (65 to 74 mills/kwWh) from new
coal-fired units coming on line in the late 1980s in the New Jersey/New York
and Middle Atlantic region, and about 20 percent higher than the estimated
cost of generation from new nuclear units (57 to 64 mills/kwh) coming on line
in the same tim period and region (Ref. 9). The above analysis assumes TMI-2
will be put back into service. For the situation where TMI-2 is not restarted,
it is assumed that the t- 1 cost of about $1.9 billion---including initial
investment in TMI-2, cleanup cost and interest, (see Section 2.0, Appendix C)---
is passed through to the ratepayers in the proportion of the utilities' owner-
ship of TMI-2. It is also assumed that this cost would be capitalized and
amortized over 30 years at 12 percent per year. This would amount to an
annual cost in millions of $57, $114, and $57 for Jersey Central, Met-Ed, and
Penelec respectively. If these costs are divided by the 1979 electric sales,
the unit cost would be 4.46 mills/kwh, 14.10 mills/kwh, and 5.16 mills/kWh
respectively for the lst year. The 30th-year cost would be about 20 percent
of lst-year cost. The Pennsylvania and New Jersey gross-revenue taxes would
increase these amounts about 15 percent. A more complete discussion of the
impact on ratepayers can be found in Appendix C.

1.5 Power Supply Considerations Associated with the Unavailability of the
uclear Station

The GPU subsidiary utilities are members of the Pennsylvania-New Jersey-Maryland
Interconnection (PJM). Through its member companies, the PJM controls the
generation, transaission, and interchange of electric power within its control
area. Subject *r flow constraints imposed by system reliab’lity, the PJM

system draws upon all the resources available to member companies and minimizes
the incremental cost of electricity to all parties. Because of the high

degree of coordination among member utilities and because electricity from the
PJM system is centrally dispatched (i.e., from a single point), reliability is
determined primarily at the regional level.

=7



The nonavailability of the TMI units (with generation capacity totalling 1656
MWe) is not expected to create reliability problems for the PJM system for at
least the next 2 years.* PJM's planned reserve margins during the summers of
1981 and 1982, without the TMI nuclear station, are es* mated at 27.9 percent
and 27.8 percent respectively. PJM has established 22 percent as adequate to
maintain minimum acceptable reliability; therefore, the PJM system should have
adequate capacity to meet peak demana during this period. (See Appendix C,
Section 3, for a more complete discussion of this topic.)

1.6 Bankrggtc!

Relevant bankruptcy law and the effect of its possible application to the
affairs of GPU and the TMI-2 cleanup are examined in detail in Appendix D. As
indicated in this Appendix, the problems which led to the licensee's financial
distress---the need to buy power from outside sources and the costs of the
TMI-2 cleanup~--would continue. Bankruptcy experts who have considered the
subject agree that although bankruptcy is an option available to a company
that is undergoing financial difficulties, bankruptcy would not be a desirable
solution to accomplish the cleanup of TMI-2. (See specifically Section 2.4 of
Appendix D).

Further, it is not pnssible to predict with certainty how much, if any, of the
licensee's assets wiul. be available for cleanup and how much would be distri-
buted to the liceisee's creditors. If sufficient funds were not available to

finish cleanup, an entity other than the current licensee would have to assume
the responsibility for cleaning up the site.

The potential for bankruptcy by GPU is affected by a number of organizations:
principaily, the Pennsylvania Public Utilities Commission (PAPUC) and the New
Jersey Board of Public Utilities (NJBPU), which authorize rates and e/ rnings;
the consortium of banks, which decides on short-term credit limits frr each
company; and the NRC, which will decide if and when TMI-1 will be authorized
to restart.

1.7 Institutional Considerations

The primary responsibility for the safe operation of a nuclear power plant
rests with the utility that is licensed to operate the plant. This includes
the responsibility to properly decontaminate, safely shutdown, or decommission
the facility under a plan approved by the NRC. While the responsibilities of
a licensee may be terminated only with NRC approval, as a practical matter,
the ability of a bankrupt 1icensee to carry out these responsibilities is
questionable.

Appendix E de<~~ibes what statutory authority exists to enable government
(Federal and/u. state) to take actions necessary to protect public health and
safety. The conclusions of this analysis are discussed in the following
paragraphs.

¥IMI-1 Ts currently scheduled to be back in operation by 1982. Thus, TMI's
negative impact on power supply will be substantially reduced in subsequent
years.



At this time, neither the Federal government nor the states have a general
program for the government itself to clean up potentially hazardous substances
involving a threat to the public health and safety. While the Faderal govern-
ment has made specific provisions for funds to assist states in cleanup in
certain instances such as the West Valley Demonstration Project Act of 1980
and legislation with respect to abandoned uranium mills in Colorado, for che
most part, existing authority at the Federal level is narrowly focused (on ofl
spills and certain hazardous substances), and, even in the areas covered, the
funds available for governmental accion are modest. At the state level,
governmental action relies heavily on law suits and enforcement actions in the
form of civil penalties or criminal prosecutior or on injunctive action in the
event certain statutes are violated. These remedies would not ap rar to be
adequate, however, if the responsible party is bankrupt and funds are needed
for steps to be taken by someone to protect the public health and safety. In
view of the inadequacies in existing law on such matters, the Congress has
been considering "superfund" legislation which would provide for Federal and
ctate roles, with funds made available so that emergency measures could be
taken to protect the public heaith and safety from certain hazardous materials
which are spilled or which are located in inactive waste dumps. It is not
known whether this legislation will be enacted during the 96th Congress, and,
if it is, whether it would cover any cleanup expenses at a disabled nuclear
power plant. From the information available, however, it wouid 3appear that
the superfund legislation is not intended to cover a site-specific situation
where a potential health and safety problem is presented by a disadbled nuclear
power plant licensed and regulated by the NRC. The studies associated with
the superfund legislation do confirm the conclusion reached by the staff's
independent research, i.e., that existing statutery authority does not provide
a basis for governmental assistance to GPU (see Appendix E).

The NRC, under existing law, has the authority to act to ensure tha. iic
public health and safety will be protected should the utility be unabie tina:-
cially to carry out its responsibilities as a licensee Except in a sitiatioun
of extreme importance to the health and safety of the public, direct NRC
involvement in and assumption of cleanup activities --which woula be without
precedent in exercising regulatory functions---are not clearly authorized
under existing Taw. Nonetheless, as discussed fully in Appendix E, the NRC
has statutory authority to revoke licenses, take pcssession of special nuclear
material, and operate a facility. In addition, the NRC does have the final
say as to whe may assume the responsibility of a license.

The state laws relating to the functions and authority of PAPUC and NJBPU
provide a means, within reason (considering the economic burden on the con-
sumers), for ensuring that the utility is not placed in a financially perilous
position, so long as the utility is prudently managed. The PAPUC and NJBPU
exercise the traditional state authority to fix the rates so that an electric

generating utility is able to obtain the revenues needed to carry out its
responsibilities.



2.0 POTENTIAL IMPACTS OF LICENSEt DEFAULT ON CLEANUP

As discussed below, several different organizations might possibly continue
the cleanup of TMI-2 in the event of default by Met-Ed. This section examines
events leading up to possivle assumption of cleanup duties by another organi-
zation, the resource requirements of the organization assuming cleanup responsi-
bilities, and the different possible impacts on the NRC, depending on the
organization that assumes the cleanup responsibilities if Met-Ed (and its
parent company, GPU) goes into bankruptcy or otherwise defaults on its obliga-
tions to decontaminate TMI-2. In order to determine the range of impacts,
including those on the NRC's essentfal responsibilities to protect the public
health and safety with respect to licensed nuclear activiiies, this section
also examines a situation in which - gress directs NRC to compliete the
decontamination of the facility.

2.1 Possible 5Scenarios

Over the next few years, events relating to TMi-2 cleanup could follow any one
of three scenarios. Each of these scerarios may occur by itself, or events
may force one scenario to end and another to begin.

(1) The state public utility commissions provide rate relief to enable the
Ticensee to meet all of its financial requirements. It is assumed in
this scenario that GPU will demonstrate the initiative and ability to
recover from the TMI accident and that PAPUC and NJBPU will set rates
sufficient to allow GPU to remain solvent and to finance TMI-2 cleanup.
Under this scenario, NRC's role would be essentially to monitor GPU's
financial condition, as well as to exercise its present regulatory over-
sight responsibilities to ensure protection of public health and safety.
This financial monitoring role should be comprehensive enoujh to provide
advance notice of increased financial distress or default.

(2) GPU and/or the state public utility commissions request and receive
Federal financial assistance. It is assumed in this scenario that the
Federal government extends loan guarantees, cstablishes a system for
assessment of other utilities, or provides grants or other forms of
financial aid at the request of GPU or PAPUC and NJBPU. (See Section 3).
As under scenario (1), the NRC would monitor both GPU's ability to finance
TMI-2 cleanup and those activities related to obtaining financial assist-
ance Once financing were obtained, it is expected that periodic reports
wouid oe requested on the status of cleanup, including cost estimates,
schedules, problem areas, standards, etc.

(3) Met-Ed defaults on cleanup. Default* could occur if, f r example, the
state public utility commissions deny rate increases adequate to cover
cleanup, banks refuse to extend short-term credit, there is extended

*Tn this report, "default" is used to mean an inability of the utility to
meet ongoing expenses.
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uncertainty as to the eventual restart of TMI-1, or other relief is not forth-
coming. One result of such default could be bankruptcy. If bankruptcy occurred,
funds might not be available to clean up TMI-2. Default or bankruptcy would
create a perplexing state of affairs that would probably evolve into one of
the following alternatives:

(a) The utility in receivership, another utility, or a state agency that
assumes from Met-Ed the responsibility to provide electric service
would aiso take over the TM] facility and assume responsibility for
cleaning up TMI-2. in this situation, NRC's role (aside from the
Ticensing of the new entity as discussed below) would be to continue
to monitor developments and to evaluate *ne ability of the new
company or agency to finance the cleanup.

(n) The utility in receivership, another utility, or a stzie agency that
assumes responsibility to provide electric service, but does not
assume the responsibility for the cleanup of the TMI-2 facility,
thus requiring governmental action (e.g., by state agencies, an
agency of the Federal government, or both) to protect the public
health and safety. If an organization that was not part of the
Fegeral government assumed cleanup responsibility, NRC's role, in
additisn to licensing, would be to monitor cleanup. If Congress
gave the responsibility and the funds for cleanup of TMI-2 to a
Federal agency other than NRC (such as DOE or EPA), NRC's role wou d
be unchanged. It is only in the event that the lead role for cleansp
is given to NRC that the impact on NRC would be drastically different

2.2 (UOptions Available to Federal Agencies for Managing Cleanup

Two basic approaches are available with respect to cleaning up TMI-2. Con-
ceivably, either cculd take place without any major interruption of the
cleanup process. Alternatively, if necessary and possible, cleanup of the
facility might be suspended for a short time. Even if the cleanup of TMI-2
were suspended, signific ~* surveillance and maintenance activities would be
required on a continuing basis to ensure continuation of the safe-shutdown
status.

The first option assumes that a Federal agency would contract with some other
party or parties, possibly (a) former employees of Met-Ed or GPU, their con-
tractors, or other private contractors; (b) other Federal agencies (or national
iaboratories); or (c) state agencies. The second cption assumes that an
agency would do all of the work itself, with its own employees.

No matter which option were chosen, as indicated earlier, financial and man-
power resources required to complete cleanup would be substantial. Currently,
GPU and its contractors have approximately 1250 people at the TMI-2 site for
cleanup operations. It is estimated that a maximum of 2500 people couid be
involved at any one time during cleanup. (Normal operation of the total TMI
site required 250 people.) Keeping TMI-2 in a safe-shutdown mode pending
c¢leanup would reguire an estimated 100 or 150 people to run the electrical,
coclant, and other necessary systems, and to maintain proper radiolegical and
security controls.

e



The resources needed for cleanup would be used over a perfod of several years.
Although an agency might have to take over the cleanup process at any stage
(depending on when, if ever, Met-Ed and GPU were to default), the more difficult
and more costly cleanup operations are projected to come late in the cleanup
process.*

This suggests that an agency could be responsible for large expenditures, even
if it were to take over cleanup several years from now after cleanup had been
proceeding.** If Congress authorized an agency to provide only for cleanup
and not for possible future restart of the unit, different scheduies and less
expensive destructive, rather than nondestructive, cleanup technigues might be
utiiized.

The cleanup steps described in Appendix A have three major implications for
any cleanup activities that might be assumed. First, because of uncertainties
about the condition »f some of the plant 1t is difficult to predict the total

*sources needed for cleanup until additional steps in the cleanup process
have been completed. Second, the timing of each step of the cleanup process
must be considered. If an agency were to take over management of cleanup in
the middle of a particular step, it would be important for it to have adequate
resources and staff in place to complete that step. (For certain steps, it
will be particularly important to complete that step so that cleanup does not
actually retrogress). Third, regardless of the organization that carries out
the cleanup, neither the sequence of cleanup steps nor the total resources
required for that sequence should be significantly affecter

2.2.1 Funding Considerations

Funding of the magnitude required for completing TMI cleanup would rec ‘re
special consideration. An agency pro! 1bly would require Congressional approval
for all funding activities initiating new programs. (It may be assumed that
TMI-2 cleanup would be considered a new program and thus would be subject to
Congressional approval from the first dollar.)

“*The report of the NRC special task force on Three Mile Island cleanup identi-
fied the procedure of first cleaning areas of lesser contamination and working
toward cleaning areas of higher contamination. The siL.ff report (Ref. 1)
further indicated

...neither the precise decontamination sequence nor the precise radio-
logical impact of any of these individual steps of the process can be
predicted with certainty at this time. Generally each major step of
the decontamination process will require the previous step to be
completed before specific detailed plans for the next step can be
made. This is because each major decontamination operation requires
data that usit illy cannot be obtained until the previous step of the
process [is] essentially completed and personnel access is possible.

**Note cashflow projections prepared by Bechtel (Re:. 10) and Theodore Barry
& Associates (Ref. 11). Both estimates indicate that cleanup costs would
probably beg.n to slacken after the second year aft-r entry into containment.
However, if cleanup is delayed or unforeseen problems are encountered, the
requirement for funds would be extended to later years.

2-3



Part of the cleanup costs to be assumed bv the Federal government might be
offset by the remainder of the proceeds from the $300 million in property
insurance held by Met-Ed for TMI-2. However, if these funds were availzhle,
they would not be credited to the particular agency but would be paid directly
to the Federa! treasury. Because of the complex relationships entailed in
most bankruptcy proceedings or defaults, such remuneration to the government
is uncertain. Moreover, Met-Ed has already collected over $150 million in
property insurance proceeds and would probabiy collect considerably more
pefore a Federal agency were to take over cleanup.

It is also possible for the Executive branch to request, well in advance, a
continge..cy authorization and appropriation from Congress to begin to fund
cleanup in case of Met-E4/GPU default. This approach would give the Executive
branch increased flexibility to obtain necessary funding on an interim basis
until Congress could consider and enact full-funding requirements. But any
funding enacted prior to actual need could be difficult to justify, unless the
financial collapse of the licensee were viewed as inevitable. Moreover, its
very passage could be interpreted as a desire and encouragement for the Federal
government to assume more responsibility and become more actively involved in
TMI cleanup, rather tian as a contingent response to a potential problem.

Once an agency received authorization from Congress for expenditures for
cleanup, either it would have to hire additional staff to continue clearup or
it would have to contract tc have the work performed. As noted above, it
could contract with other Federal agencies or national Taboratories; state
agencies; or private contractors, including GPU's present contractors and
trustees for GPU.

2.2.2 Option A: A Federal Agency Is Responsible for Cleanup but Contracts
for Some or All Work

Even if a Federal agency were to contract for some or all work, the impact on
it would be substantial. If the agency were tu monitor cleanup through a
contractor, 50 to 75 managers would be required to oversee contractor cleanup
at the site for the duration of cleanup. These people would have to be
reassigned “rom current programs. If it became necessary to delay cleanup,
maintaining the reactor in a stable condition would still require immediate
acition  hen the agency took over cleanup. If overall contractor assistance
were not immedizleiy avaiiable, an interim requirement of at least 100 to 150
contractor emrloyees {or even agency staff members) would appear to be needed
to manage the maintenance of the reactor in a stable -ondition for a short
time until contracting for cleanup could be completed. Neither contracts with
private pariies nor letters of agreement with national laboratories or other
government agencies would be likely to cause any significant delay in, or
present an administrative impediment to, assuming TMI-2 cleanup cperations.
However, as previously discussed, the availability of adequate funding authority
is a major concern.




2.2.3 Option B: A Federal Agency Is Responsible for Cleanup and Performs the
wWork Itself

It is difficult to visualize how even a large Federal agency could assign from
its own staff the approximately 1250 to 2500 persons estimated to be required
to perform cleanup. Undoubtedly other essentia‘' work of the agency would have
to be curtailed, even if the agency had people with necessary operational or
cleanup skills and experience.

One way an agency could handle the cleanup would be to hire directly the
personnel necessary to do the job. Because of the need for continuity both in
terms of safety and cost, it might hire GPU licensee personnel or employees of
GPU contractors who were already involved in cleanup. This, of course, assumes
that these persons wouid be willing to join the agency and that adequate
funding were made available.

Such hiring in itself would be a massive undertaking. If the lead time were
sufficient, the agency could assimiiate the requisite iumber of employees
relatively smoothly. Otherwise, problems with standard personnel procedures
and organizational structure could result. ior an agency to exceed its per-
sonnel ceiling on short notice, either prior granting of emergency authority
by the President or prior specific Congression:: permission (since it is not
clear that the President presently has the power to grant such emergency
authority) would be required. Temporary positions could be established for
all cleanup personnel under a few broad functional statements; these temporary
appointments could be renewed indefinitely until cleanup was completed.

Two other complications of this approach should be mentioned. It would be
necessary to grant special waivers of security clearances where these were
required by the agency. Also, in many cases it might be necessary to waive
the conflict of interest provisions (e.g., stock ownership) of the agency's
regulations.

Another theoretically possible approach would be toc hire cleanup employees as
"perscnal service consultants.” However, while this method may be appropriate
to obtain certain skilled workers needed for the cleanup, it was not intended
to be used for the mass hiring envisioned here. Rather, the personal service
consultant program is designed to allow the hiring of a limited number of
special experts for limited periods of time who do not work under the normal
supervisory hierarchy.

2.3 Impact on NRC

In a letter to Ms. Susan Shanaman, Chairman of the PAPUC, NRC Chairman John
Ahearne stated:

...In the event of bankruptcy, we would expect that a receiver or
trustee would be appointed immediately to continue the essential
services heing provided by Metropolitan Edison. We would expect the
recefver or trustee to assume Metropolitan Edison's responsibilities
as licensee for Three Mile Island, including continuation of cleanup
operations at the site. The NRC would then exercise supervisory
control through the receiver.*

“*See Appendix F for the full text of letters to Ms. Shanaman, from
Chairman Ahearne and Stuart E. Eisenstat, Assistant to the President for
Domestic Affairs and Policy. See also Section 1.7.

2=5



2.3.1 NRC Licensing Requirements

The p-eceding sections have considered two options available to a Federal

agency that would be direct>d by Congress to undertake the cleanup ¢f TMI-2.

A stat: agency, GPU rece‘ver, - *wustee for GPU under bankruptcy reorganization,
or another utility undertaking this responsibility would face much the same
requirements as those outlined above for Federal agencies, in terms of funding
and personnel resources. Options similar to those suggested for Federal
agencies---namely, contrarting and direct hire---also suggest themselves as
possibie alternatives for non-Federal agency entities. Regardless of the
non-Federal organization which would undertake to continue the cleanup, the
Atomic Energy Act requires that such an organization be licensed.*

Financial failure of a licensee would provide grounds for immediate revocation
of the license to operate under Section 186a of the Atomic Energy Act, 42
U.S.C. 2236a. Subsection 186c would then empower, but not require, the Commis-
sion to

immediately retake possession of all special nuclear material
held by the licensee. In cases found by the Commission to be of
extreme importance to the national defense and security or to the
health and safety of the public, the Commission may recapture any
special nuclear material held by the licensee or may enter upon and
operate the facility....Just compensation shall be paid for the
use of the facility.

Under the circumstances being considered, Section 184 of the Atomic Energy

Act, 42 U.S.C 2224 s also relevant. This section providas that no license
granted under the Atomic Energy Act "shall be transferred, assigned or in any
manner disposed of, either voluntarily or involuntarily, directly, or indirectly,
through transfer of control of any license to any person, unless the Commission
shall, after securing full information, find that the transfer is in accordance
with the provisions of this Act, and shall give its consent in writing...."

This section simply means that no licensee may terminate its responsibility
under an NRC license without the prior approval of NRC and that no other
person may assume the responsibility of an NRC licensee without prior NRC
approval. This authority is applicable even though the impetus for such a
transfer is under another law, such as the Federal Bankruptcy Law (P.L. 95-598,
11 U.S.C. S.101 et seq.) or an action by the state public utility commission
which could affect the role of the licensee as a public utility (see, for
example, 66 Pa. C.S. Chapter 15).

*Neither the Atomic Energy Act of 1954 nor the Energy Reorganization Act
gives the NRC general licensing jurisdiction over DOE's activities in the
nuclear field. Section 202 of the Energy Reorganization Act does provide,
however, specifically for the NRC licensing of certain categories of DOE
nuclear facilities. Any direct DOE involvement in TMI-2 operation would not
appear to fall under any of the categories listed in Section 202 for which
NRC licensing is required. Therefore, any legislation which would assign
DOE a direct role in the TMI-2 cleanup should also provide for NRC licensing,
or the equivalent, of such DOE activities.
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If Met-Ed or GPU were to default on its obligations for TMI cleanup, the NRC

is Tikely to have some warning between the time when default became inevitable
and when it actually occurred. Conceivably, the NRC could begin the process

of license revocation and transfer before actual default, at the time when it
first receives warning of imminent barkruptcy. To protect public health and
safety, the NRC would want to avoid the regulatory limbo---even if only for a

few days---of having the license in the name of a defunct licensee. If necessary,
appropriate Commission orders could be prepared for issuance in the event the
licensee becomes financially unable to carry out its responsibility to protect
the public health and safety.

The impact on NRC on handling relicensing of a new entity---private, state, or
Federal---to assume GPU's cleanup responsibilities would appear to be manage-
able and within its present manpower and funding resources.

2.3.2 Impact on the NRC Where It Is Required To Manage Cleanup

The NRC has discretionary authority to operate a nuclear fac lity under
Section 188 of the Atomic Energy Act, 42 U.S.C. 2238. This section provides

Whenever the Commission finds that the public convenience and necessity
...requires continued operation of a...facility the license for which
has been revoked pursuant to section 186, the Commission may, after
consultation with the appropriate regulatory agency, State or Federal,
having jurisdiction, order that possession be taken of and such

facility be operated for such period of time as the public convenience
and necessity or the production program of the Commission may, in the
judgement of the Commission, require, or until a license for operation
of the facility shall become effective. Just compensation shall be paid
for the use of the facility.

The "take-over" sections (Sections 186 and 188 of the Atomic Energy Act) have
never been invoked for a nuclear power plant. Further, no regulations, guides,
or policy statements specify how this authority is to be exercised. The
legisiative history of these sections is similarly unenlightening. Neverthe-
less, on their face, these statutory provisions clearly give the Commission

the authority to act if, in its judgment, action on its part is needed to
protect the public health and safety. Moreover, it would be reasonable to
interpret this iuthority as being available for such actions as the Commission
deems necessary to repair or decontaminate a damaged nuclear power plant for
which the licensee is financially unable to carry out its license responsibility.

In general, the options, resources, and procedures available to Federal agencies
described in Sections 2.2.1 though 2.2.3 are applicable to a certain degree to
the NRC if Congress were to direct NRC to undertake the management of the

cleanup itseif under the take-over section or under separate direction provided
through new legislation.

Neither the Atomic Energy Act nor current authorizations for the NRC include
any funds for the NRC to use to ensure---either by direct government action or




by indirect financial support to the licensee---that necessary actions other
than the traditional regulatory actions are taken to protect the public health
and safety. This is true even though it has been stated repeatedly that
public safety considerations are paramount in lTicensing activities under the
Atomic Energy Act (Ref. 12). Although this statement may be correct in the
context of the licensing process and a licensee's responsibilities, it does
not mean that the NRC itself has the resources to take whatever steps are
necessary to ensure public health and safety should a licensee be unable to
carry out its responsibilities under the license.

The NRC is a relatively small agency (a staff of slightly more than 3000
persons) which is charged with protecting the health and safety of the public
with respect to all operating licenses, as well as construction permit and
license applications. Any significant reassignment of personnel from these
tasks would seriously impair NRC's ability to continue these responsibilities.

Further, a survey conducted within the NRC by the Office of Inspection and
Enforcement in May 1980, albeit limited in scope, determined that there are
approximately 50 staff members with managerial experience at commercial or
military reactor facilities, 40 members witi commercial operator experience,
125 members with military operator experience, and 50 members with health
physics/chemistry experience. Cleanup or decontamination experience was not
explicitly identified in the survey. It is doubtful that, even given these
personnel with their identified experience, the NRC would be able to assume
the burden of cleanup. Consequently, NRC couid not consider taking over
cleanup responsibility without additional staffing or finaucial assistance.

In terms of relative size, staff experience, and impact on other necessary
duties to protect the health and safety of the public, the impact on the
NRC---in comparison with, for example, DOE and its civilian national
laboratories---would appear to be especially severe. Consideration cf the
public interest and the cleanup of TMI-2 in relation to the NRC's other
important health and safety regulatory responsibilities should be weighed
carefully before the NRC is given cleanup responsibiiities.

2-8



3.0 ALTERNATIVES TO MINIMIZE THE POTENTIAL OF BANKRUPTCY

The potential impact of bankruptcy on TMI cleanup leads to the conclusion that
other alternatives should be examined to reduce the potential of bankruptcy or
to independently ensure cleanup Tunds. It may be that Federal! and state
agencies and interested members of the fimancial community---while desiring to
foster the cleanup of TMI, continued electric service to customers, and repay-
ment of outstanding lcans---do not want to give the appearance of assisting or
"bailing out" the licensee. The danger is that in attempting to be indifferent
to the health or survival of the entity known as Metropolitan Edison Co.---
through taking official actions or avoiding certain actions---the necessary
wherewithal to accomplish specific goals such as cleanup may be withheld.

Actions in protecting the public health and safety are more likely toc be
successful if they are carried out by a financially healthy organization
rather than by one facing continuous financial uncertainty. Further, ending
the company's existence or keeping it financially unsound would not appear to
be an objective of the agencies or organizatfons that affect the financial
viability of Met-tEd. Yet, a policy of official indifference to the overall
financial health or existence of the company could have a punitive result.
That result, in addition to harming management, stockholders, and creditors of
the company, would uitimately fall on the ratepayers and taxpayers.

Just as the state utflity commissions do not wish to write a blank check on

the ratepayers, Federal agencies are reluctant, and indeed have no authority,
to write a blank check on the U.S. Treasury, nor do the banks want to exceed
their fiduciary duties. Hearing orders, testimony, and the exchange of letters
between agencies demonstrate that each party is sensitive to the limits of

what it might do, as well as to what e other parties could do.

This section briefly discusses some alternatives to bankruptcy; others are
also possible. (For example, any funds that GPU might obtain from its law
suit against Babcock & Wilcox have not been considered here.) All of the
alternatives d’-cussed are directed toward improving Met-Ed's cash flow or
making additio funds available to clean up TMI-2. Some of the alternatives
would provide ¢ vy limited assistance, while others could provide a substantial

part of the clir ip cost. All of the alternatives would require many months
to be put into o, ¢ration.

3.1 Availability of Federal Assistance

As described in Section 1.7, tnere are no established procedures or existing
Federal laws which could provide funds or other assistance to clean up TMI-2
in the event that the utility is unable to finance the cleanup cost.

New legislation would be required to make Federal funds or assistance available
to the utility, to a state agency, or to a Federal agency to clean up the

site. Legislation in recent years with res; .t to the Lockhead and Chrysler
loan guarantees and the high-level-liquid-waste demonstration program at West
vValley, New York, as well as the proposed "superfund" legislation, are examples

of approaches of Federal assistance, if such assistance were considered
appropriate.
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The prospect of obtaining Federal assistance for the TMI accident was addressed
in GPU testimony before the PAPUC in March 1980 in response to the question of
whether Met-Ed, Penelec, or GPU contacted any governmental agencies to obtain
financial help for the TMI accident and what the results or status of each
contact was. GPU officials stated that Federal or state assistance would
require the enactment of new legislation, but they were not optimistic that
support for such legistation could be obtained at that time. Among the

reasons they cited for this view were:

° The ratepayers of the GPU companies are not currently bearing an
inordinately heavy burden in the form of high electric rates. (See
Section 1.4 for a discussion of the impacts of TMI-2 cleanup cost on
ratepayers. )

It is unlikely that legislation could be enacted which would have
the customers of other electric utilities or taxpayers in general
directly share the cost of the TMI-2 accident, while the GPU rate-
payers retained all the past ard anticipated future benefits of
nuclear generatlion.

It has not been national policy to equalize the electric rates of
customers.,

The average family income of the areas served by the GPU companies
is well above that of many other areas. Llegislation which would
shift part of the burden of the TMI-2 accident from higher income
“o=ilies to Tower income families is unlikely.

It is significant to nnte that on August 8, 1980, GPU announced that it would
attempt to persuade other utilities and the Federal government to extend
financial aid for the cleanup. Wh.le letters from the White House and the NRC
to the PAPUC Chairman (Appendix F) indicate that there is no statutory author-
ity for any form of direct financial aid to assist in the cleanup, the letters
also state that the financial well-being of Met-Ed and the needs of the state
and the affected community will be monitored closely. If the PAPUC and NJBPU
continue their present policy of not permitting TMI costs to be passed through
to the ratepayers, this could adversely affect Met-Ed's earnings---including
stockholder dividends, available funds from cash flow, and bank lines of
credit---and could lead to further financial distress for the companies.
Conversely, one may envision a situation wherein the PAPUC and NJBPU put TMI-1
and -2 into the rate base and pass all cleanup costs on to the ratepayers, and
the ratepayers might be considered to be bearing inordinately and inequitably
high costs (see Section 1.4). In either case, Federal legislation to provide
public funds or other financial help might be sought.

The GAO (Ref. 4) has suggested that the Secretary of Energy take the lead in
conducting a detailed study of the GPU system as to its future role as a
provider of electric power, the financial considerations it will need to fill
such a role, how these finances can best be obtained, and the appropriate
roles of the regulatory agencies. In its report on the finarcial fallout from
TMI, the GAO lists several questions whizh the DOE study should address and



suggests that a report (including any proposed legislation) be presented to
Congress no later than February 1, 1981.*

In recent years two corporations under financial stress---lLockheed and
Chrysler---have recefved Federal financial assistance, and this year the
Congress authorized DOE to carry out a high-levei liguid nuclear waste manage-
ment demonstration project at a nuclear fue:i -eprocessing plant in West Valley,
wew York which had been shut down .ince 1972. The Emergency Loan Guarantee

Act (Public Law 92-70), enacted in 1971, authorized government guarantees of

up to $250 million of private bank debt to private corporations which satisfied
certain specified requirements. Although the loan guarantees hypotheiically
were available to any qualified applicant, the guarantee program in effect was
authorized to assure Lockheed Corporation adequate credit to su.vive a financial
liquidity crisis then being experienced and to give Lockheed the opportunity

to restore itself to a position in which it would have access to the normal
crec't markets. (See Appendix G for the text of this Act.)

The second example of Federal financial assistance is the Feceral Aid to
Chrysler Corporation Act (Public Law 96-185), approved January 7, 1980.
Appendix H provides a copy of the text of this Act, while Appendi» I gives a
chronology of events which led up to the signing. Note that the Chrysler
financing plan includes assistance from state, local, and other governments

and from dealers and suppliers, as well as deferred pension contributions. By
analogy, if new legislation provided for a loan guarantee for Met-Ed or GPU,
the affected states, local governments, nuclear suppliers, and other utilities
might provide assistance in addition to that provided by the Federal government.
wWhile a loan guarantee to accompl!ish TMI-2 cleanup may be successful in obtain-
ing funds for ensuring cash flow for this purpose, the cost would eventually
be borne by ratepayers (as discussed in Section 1.4). The loan guarantee

would primarily open up a source of additional credit not presently available
through usual sources. If the motivation is to relieve the ratepayer of some
of the cleanup costs, loan guarantees are not the full answer.

*During consideration of the NRC FY 81 budget authorization on July 31, 1980,
the Senate unanimously accepted an amendment which calls for the Comptroller
General, in cooperation with the NRC, to conduct a detailed study of the finan-
cial viability of GPU. This study, which would be a direct result of the GAO
report, would examine whether or not GPU will be able to provide system
reliability to its customers at reasonable rates, and, if not, what actions may
be necessary to rectify this situation.

It should be noted, however, that Sections 209 or 311 of the Federal Power Act
might provide the mechanism for initiating Federal action in the Executive
Branch (see Appendix E). Section 209 authorizes the Federal Energy Regulatory
Commission (FERC) to refer any matter arising in the administration of the
Federal Power Act to a joint board of FERC and affected state entities for
further action. Section 311 authorizes DOE to conduct investigations to secure
information necessary or appropriate as a basis for recommending legislation
regarding any aspect of electric energy.




The Western New York Nuclear Services Center in West Valley was a commercial
reprocessing plant located on land owned by the State of New York. First
operated in 1966, the facility had been closed since 1972 because it could not
be operated profitably in compliance with strengthened Federal standards
regarding the storage of liguid nuclear waste. However, 580,000 gallons of
high-level radioactive liquids remained at the site. The liquids were in two
carbon-steel tanks which could leak. The West Valley Demonstration Project
Act of 1980 (P.L. 96-368) obligates the Federal government to pay 90 percent
of the costs of waste removal, with the State of New York paying the remaining
10 percent. (It is estimated that the project could cost a total of $300
million and it is expected to take 10 years or longer.) The full text of this
act appears as Appendix J.

3.2 Federal Assessment of Utilities To Provide a Cleanup Fund

Congress is considering several "superfund" bills which would provide a system
of response, liability, compensation, and cleanup for hazardous substances
released into the environment and for inactive hazardous waste disposal sites.
while none of the versions of the superfund now proposed is likely to impact
the cleanup of TMI-2, they suggest a possible solution for the TMI post-
accident situation to cover remaining expenses. If the funding concept under-
Tying a superfund hid been in effect when the TMI accident occurred and if it
covered nuclear accidents, some additional funds would have been available to
cover the cleanup cost. Thus, the utility might not have had to be so dependent
on banks for short-term credit and on state commissions for rate increases to
improve cash flow to cover the cleanup cost.

Because a superfund is not now in existence and, moreover, is not likely to
cover a situat on involving an accident at a Ticensed nuclear power plant when
and if currently proposed legislation is enacted, a separate arrangement for a
nuclear "cleanup fund" might be considered. The fund could be administered by
the Federal government (with possibly some roordinating role played by affected
states) or by the private insurance market; it could be financed by fees
collected from utilities or other segments of the nuclear industry. The
cleanup fund could provide immediate funds for cleanup or decommissioning of
abandoned facilities when the licensee is financially unable to do so.

The TMI accident could be the point of departure for initiating the necessary
Federal legislation and/or state agreements to establishi a fund for beth the
TM] accident and any future accident. Both the PAPUC and the NJBPU contend
that the GPU ratepayers and investors should not have to bear the entire
burden cf the TMI accident. They further state that this burden properly
belongs to all those who have benefited in the past and who will benefit in
the future from the lower cost nuclear energy. Because th- rederal government
has been a keystone in the development of commercial uses of nuclear energy,
it is arqgued that the Federal government has a parallel responsibility to act
in the event of an accident.

As of April 1, 1980, there wis 49, 000-MWe (net) installed capacity in operating
reactors. Assuming a 65-percent capacity factor, this nuclear capacity produces
about 280 millio~ MWh per year. Therefore, if, for example, a tax of 1.0
mill/kwh (13/Mwh) were levied on all electricity generated by nuclear power,
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this tax would yield about $280 million per year. This revenue could provide
funds for TMI cleanup.

3.3 Voluntary Contributions from Other Utilities

At present, there are no known plans to provide a mechanism for contributions
to be made bv cther utilities to the TMI owners to help clean up TMI-2.
Moreover, it is nol clear that such assistance (if not part of scme pre-
established mutually developed scheme like NEIL*) could be justified to the
state utility commissions involved as allowable expenses to ratepayers.

Possibly the charter for the insurance programs, once the programs become
fully established, could be expanded to include assistance for cleanup opera-
tions after an accident. On the other hand, a voluntary program of funding
assistance among utilities with nuclear power plants may face some of the

problems outlined in Section 3.1 above with respect to an involuntary, Federally
mandated program.

Utilities presently contribute voluntarily to the Electric Power Research
Institute (EPRI), which conducts a broad program or research and development
in technologies for electric power, including funds being provided for TMI-2
post-accident examinations (see Section 3.5 on the four-party agreement,
NRC/DOE/EPRI/GPU). However, EPRI funds, by its charter, are not meant for use
in situations 1ike TMI cleanup.

Also, personnel could be made available from other utilities or from nuclear
suppliers to assist in cleanup; this would give them valuable experience, not
otherwise obtainable, which might be useful in future decommissioning efforts
(even for undamaged reactors) or in the design of future reactors. However,
such assistance probably would not substantially reduce the cost of cleanup.

3.4 Indirect Tax Assistance

Pennsylvania imposes a 4.5-percent tax on the gross receipts of Pennsylvania
utilities and a 6-percent tax on the utilities' sales to commercial and indus-
trial customers. As a result of the TMI-2 accident, GPU revenues rose
unexpectedly (because of more expensive replacement power), and state tax

revenues also increased. State legislation could be enacted that would remove
sales and gross-receipts taxes from such increased utility revenues duri.g
extraordinary periods of this type. In the present instance the staff estimates**
that if oil is used to generate replacement power for TMI-1 and -2, this

“*The nuclear industry's insurance pool (Nuclear Electric Insurance Limited -
“NEIL") is being established to help cover the cost of replacement power
requirad as a result of a nuclear accident. As reported in Energy Dail
(August 26, 1980), the American Public Power Association (APPA) is 3eve|op-
ing a second insurance program of a similar nature.

**Based on a split of 10 percent, 40 percent and 50 percent for Penelec, Met-Ed,
and Jersey Central, respectively; 1700 MWe, capacity factor of 0.565, differ-
ential between replacement fuel cost and nuclear fuel cost of 40 mills/kwh for
oil and 10 mills/kwh for coal. This split (10/40/50) represents the need for

r:placement power among the three companies, rather than their ownership shares
of TMI.
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incremental tax would amount to about $17 million per year. If coal is the
replacement energy, the incremental tax would be about $4 million for Met-Ed
and Penelec.

In New Jersey, all revenues (including energy-adjustment-charge revenues) from
the sale to ultimate customers are subject to a 14.5-percent gross-receipts
tax. This amounts to about $27 million per year if oil is the replacement
fuel for TMI-1 and -2, and about $7 million if coal is the replacerent fuel.
The state could enact legislation to eliminate this tax on TMI replacement
energy.

wWhile these amounts could obviously not contribute significanctly to cleanup
funds, reduction of this tax would, in effect, give the state utility commis-
sions more flexibility in setting rates (i.c., the state utility commissions
could let the utility retain part or all of the tax savings by not permitting
the savings to be passed through to the ratepayers, thus improving the utility's
cash flow). Alternately, state utility commissions could remove revenue
requirements on the utilities to cover these taxes and thereby ease some of

the burden on the ratepayers.

3.5 Research and Development Funding

Te achieve common goals im TMI-2 data gathering, a four-party (NRC, DOE, EPRI,
and GPU) coordination agreement, signed on March 26, 1980, has been implemented.
Although not an "alternative"” to portions of funds for GPU cleanup activities
(no funds are provided under this agreement for cleanup operations), the
agreement does enable funding for critical data gathering operations during
cleanup, which otherwise would likely be lost to the nuclear community.

Principal funding for the effort will be provided by DOE; as of the end of FY
80, DOE had spent about $3.5 million in staffing up the site office and in
initial data gathering. EPRI is considering expenditures of $6.5 million for
its sponsored efforts, scheduled to take several years, and the NRC had expended
about $150,000 in data gathering efforts as of the end of FY 80.

A completely different kind of research and development program could evolve.
DOE could take over TMI-2 (through purchase or lease) and use it as a long-term
research facility. Several areas could be investigated, such as the performance
of materials, instruments, and controls under accident and post-accident
conditions; cleanup methods; and the effects of the accident on the fuel, to
name some major ones. The financing of the cleanup would be part of the

funding for the research and deveiu.ment effort. The present owners would, of
course, have to adjust their future generation capacity to replace the power
that had been planned to be availabie 7.~om TMI-2.

3.6 Restart of TMI-1

Probably the most significant step toward financial rehabilitation of the
utility companies would be the restart of TMI-1 and the inclusici of the unit
ir the rate base. Restart of TMI-1 is the subject of an adjudicatory hearing,
which is just now getting under way. The restart of TMI-1 would reduce the
amount of replacement power needed, thereby reducing directly the cost of
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electricity to the ratepayers and improving the utility's cashflow position
and its ability to obtain long-term financing for the cleanup of TMI-2. The
savings to the ratepayers in fuel cost would be on the order of $200 millfon
per year if oil is the replacement fuel, and $50 million per year if coal is
the replacement fuel. The inclusion of the unit in the rate base would permit
the utilities to recover fixed operation and maintenance costs and interest
charges on the nuclear fuel of about $26 million and fixed cost on investment
in TMI-1 of about $70 miilion per year.
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4.0 RECOMMENDATIONS

(1)

(2)

(3)

(4)

(%)

(6)

The NRC should encourage the Executive branch to initiate discussions among
state and Federal agencies and representatives of the financial community
with regard to the financial ability of Met-Ed to continue cleanup. Direct
and frank consultations among these parties would seem far preferable to
indirect communications in hearing orders or in the exchange of correspond-
ence. Such discussions would undoubtedly disclose common goals in the
public interest and would suggest methods for working together toward these
goals. These discussions should also be helpful in defining what each
organization is trying to accomplish, what it is indifferent to, and what
it is willing to accept as a result of a desired action. The public's
interest is not served if each party considers only its specific interests
to the exclusion of any other duties or concerns.

NRC shou.d participate actively with whatever organizations are given the
authority to conduct further analyses of financing alternatives for TMI
cleanup.

The NRC staff should continue, utilizing the Federal Energy Regulatory
Commission, to monitor GPU closely for its overall financial healtl and

its cashflow position throughout the cleanup process. GPU, Met-Ed, and
other TMI licensees should be required to submit to the NRC staff a
quarterly status report of their financial condition, including their
assessment of situations and pending rate hearings that could have an impact
on the companies' ability to continue cleanup. The Commission should be
apprised by the staff at least qu-rterly of the overall financial condition
of GPU and <hould be informed im.ediately if it appears likely that GPU
will not be able to meet its c’.anup -~ gations. This would provide as
early a warning as possible s. tkit NRC .ould alert the Executive branch
and Congress of situations that might call for another party to be prepared
to take over cleanup if necessary. The Federal Energy Regulatory Commis-
sion (and possibly the Securities and Exchange Commission) should be
requested to periodically advise the NRC on the financial ability of GPU

to continue cleanup.

Information on all discrete stages of the cleanup process, including re-
quired manpower, timing, and cost, shou'd be updated periodically by the
licensee so that the NRC will be able to determine whether a particular
cleanup step can be suspended or must continue if it becomes necessary to

revoke the current licenses and transfer the responsibility of the license
to another party.

Procedures for transferring license responsibilities should be identified.
The Commission should consider rulemaking to develop more detailed proce-
dures for carrying out its responsibilities under Section 184, 186a, and

188 of the Act. In addition, a standby Commission order might be prepared
providing for transfer of license responsibility, to take effect immediately
if the licensee were to go bankrupt.

A more comprehensive review should be made of technical and management
skills available within the NRC staff to develop an inventory of NRC per-
sonnel that could possibly be used, if it bec:me necessary for the NRC,



(7)

as an interim caretaking measure, to manage the cleanup in the event of
default. Indi ‘duals with necessary skills in health physics; chemical
processing; chem)siry; radioactive-waste treatment, handling, and storage
systems, reactor operations; and reactor management should be identified.
Such review should include a statement of the staff members' present duties
and an appraisal of the health and safety impact of their being diverted
from their present duties to manage cleanup activities at TMI-2. In
addition, the Commissirn should consider recommending that DOE conduct a
similar review of the skilis of its staff and the staffs of its operating
contractors at its civilian national laboratories.

NRC should consider recommernding to the Executive branch that an appropri-
ate Federal agency---preferably an agency such as DOE, that has a broad
resource capability---seek a contingency authorization from Congress to
be used in the event of unexpectedly rapid Met-Ed/GPU default.
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APPENDIX A
TMI CLEANUP PLANS AND COST ESTIMATE
1.0 ACCIDENT BACKGROUND AND PRESENT STATE OF CLEANUP

On March 28, 1979, Three Mile Island Unit 2, a 177-fuel-assembly, pressirized-
water reactor, designed by Babcock and Wilcox and operated by Metropoliian
Edison, experienced a loss-of-main-feedwater transient which lea to a loss-of-
coolant accident, uncovering of the core, and subsequent core damage. (Detailed
descriptions of the accident sequence can be found in a number of reports.

See references 1, 2, and 3.) The accident left the plant with a heavily

damaged reactor core; extensive radioactive contarination in the reactor

coolant system and containment building; large amounts of ligquid, solid, and
gaseous radioactive waste to be efther processed or disposed of; and radio-
active contamination in the fuel handling and auxiliary buildings.

Soon after the initial phases of the accident, attention turned to the cleanup
of the significant amount of water which had been radiocacti ely contaminated.
It was realized during the early planning stages after the a.-ident that
additional liguid-storage capacity would be required. Space w s available in
the unit 2 fuel pool for 6 storage tanks with a combined volume of 110,000
ga'lons. A system called EPICOR-II was designed and constructed to decontami-
nate the water accumulated in the tanks in the unit 2 fuel handling and
auxiliary buildings.

An environmental assessment (EA) was prepared by the staff and issued for
public comment on August 20, 1979 regarding the use of EPICOR-II for the
processing of contaminated auxiliary-building water. A revised EA was issued
on October 3, 1979, and the Commission subsequently approved the use of
EPICOR-II. Disposition of the processed water is addressed in the draft
Programmatic Environmental Impact Statement (PEIS) prepared by the staff, and

a decision will be made following public comment on and completion of the
final PEIS.

As of the date of this report, cleanup and decontamination of the auxiliary
building is nearly complete, inciuding processing of the contaminated water.
The purge of the containment-building atmosphere was completed July 11, 1980,
but actual containment-building cleanup and fuel removal have not been started.
Personnel have made two brief entries into the containment building to collect
data and conduct radiation surveys in preparation for containment cleanup and
fuel removal. Engineering and planning for facilities necessary for cleanup
have been in progress for the past year.

2.0 CLEANUP MILESTONES AND SCHEDULE

The recently released General Public Utilities (GPU) TMI-2 Recovery Program

Estimate (Ref. 4) describes the critical path sequence for current cleanup
planning as follows:



processing and removal of contaminated water in the basement of the
containment building

(2) gross decontamination of the upper levels of containment to allow removal
of the reactor upper head

(3) planning for and subsequently removing the reactor-vessel head
(4) detailed examination of the reactor core and 1t< ultimate removal

(5) chemical cleaning of the reactor pressure vessel and primary system

(6) completion of containment-building decontamination

Key cleanup milestones from this sequence are:
(1) initiation of processing of containment sump water March 1981
(2) completion of contaynment sump-water processing October 1981

(3) completion of cleanup of the auxiliary and fuel
handling buildings December 1981

(4) initiation of containment decontamination January 1982
(5) removal of the reactor-vessel head June 1982

(6) removal of the reactor fuel April 1983

(7) completion of containment decontamination December 1983

References 4 and 5 contain a more detailed cleanup schedule and description of
the various phases of the cleanup. It should be noted, however, that these
scheduling estimates will be revised as cleanup progresses.

3.0 COST OF CLEANUP

The cost estimates in this Appendix were taken from reference 4 and depend on
certain assumptions and qualifications. Most important among these are the
assumptions that the schedule milestones are met, that the current technical
understanding of the situation inside containment and the reactor primary
system is minimal, and that uncertainties associated with waste disposal
exist.



Summary of Cleanup Costs ($ millions)*

1979 costs 1wt charged to expense $ 95

Cleanup ard restoration

1980 ‘o 1985 without wscalation 690**
1-yr extension in schedule 50
Escalation (= 8%/yr) 140
Replacement fuel core TORR
Allowince for construction on fuel core 13

Operation znd maintenance costs charged to expense

1979 and 1980 17
1981 to 1985 75
Total $1150

*
TMI-2 cleanup and restoration costs used in GPU presentation to NRC (8/14/80).

*x
These components make up the $760 million figure that has appeared in the
press.

The above costs include about $500 millfon for cleanup and $260 million for
restoration 10 a "pre-accident operating condition," including a new fuel
core. Estimates for schedule extension, escalation, operation and maintenance
costs, and allowance for construction on the fuel core raise the total cost to
$1150 million. The increases of $400 million over preliminary estimates (made
about 1 year ago) are attributed to higher estimates for many of the original
tasks, as well as the increascd costs associated with a longer ime schedule.
A decision by the iicensee to propose restoration to operation ‘r decommis-
sioning must awai' detailed inspection of the major plant comn .ents.
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APPENDIX B
FINANCIAL IMPLICATIONS OF THE ACCIDENT AT TMI-2

1.0 INTRODUCTION

General Public Utilities (GPU) is a holding company for Metropolitan Edison
Co. (Met-Ed), Pennsylvania Electric Co. (Penelec), and Jersey Central Power
and Light Co. (Jersey Central). GPU owns all the common stock of the sub-

sidiaries. The costs of cleanup following the accident at Three Mile Island

Unit 2 impact all three subsidiaries because they are joint owners of TMI-2,
as well as TMI-1.

The accident at TMI-2 had severe financial consequences for each of the three
subsidiaries and for GPU because of the additional cost of replacement power
(not recovered by rate increases until June 1, 1980), together with the removal
of TMI-1 from the rate base in May 1980.

Purchase of replacement power was a major factor in creating the utilities'

need to borrow heavily. This borrowing was principally short-term. GPU and
each of the three subsidiaries jointly entered into a revolving credit agreeme :t
(RCA) with a consortium of 43 banks, 2 of which (Chemical Bank and Citibank)

are acting as agent and co-agent for the consortium. The RCA was finalized

June 15, 1979, and its terms essentially preclude any other source of financing,
including the sale of property by any of the four borrowers. Among other
conditions, no new debt created by the borrowers can have a security pledge

that takes priority over the RCA. Limits are placed on the maximum amount
each may borrow.

The PAPUC order of May 23, 1980 allowed Met-Ed and Penelec to recover the
costs of replacement power for the period June 1 to the end of 1980. In
addition, the May 23rd order allowed Met-Ed to collect deferred energy costs
of $84.6 million and Penelec to collect deferred energy costs of $7.8 million
over the next 18 months. (Deferred energy costs refer to energy costs incurred
by these companies but not charged to their customers before the May 23rd
order. By the same order, TMI-1 was removed from the rate base because the
Commission found it was not "used and useful” at this time.) With regard to
energy costs, these two companies now appear to be in a more stable cashflow
position. On May 15, 1980, the New Jersey Board of Public Utilities (NJBPU)
allowed Jersey Central an interim rate increase of $60 million. This {increase
countered a then-imminent threat to Jersey Central's financial stability.
whether this increase will allow Jersey “entral sufficient stability to con-
tinue supplying service is subject to fur‘'her insestigation by the NJBPU.

Each of the arrangements for generating cash flow is conditional. It was
specifically noted by the PAPUC that an al 'owance for fuel-cost recovery is
not a "blank check on customers," but rath:r that the companies must demon-
strate prudent management in incurring ene gy costs. The rate approval by the
NJBPU is interim and is subject to refund lepending on final Board findings.
At the same time, the RCA calls for immedi:te review and possible cancellation



of the agreement, including an immediate demand for full paymen®. of the balance,
if current conditions worsen for the borrowers.

GPU and each of the subsidiaries are, therefore, essentially completely depen-
dent on the continued financial stability of each of the other throe. The
financial failure of one would almost certainly place the RCA in jeopardy.
This, in turn, would end short-term financing---the only type of financing
currenily available from outside sources---for each borrower.

2.0 FINANCIAL EFFECT OF THE TMI-2 ACCIDENT ON GPU AND ITS SUBSIDIARIES

The consolidated preaccident financial condition of the GPU system was sound,
although the financial soundness of each of the three companies differed. An
official of the Securities and Exchange Commission (SEC) testified before
Senate subcommittee hearings (Ref. 1) and before the NJBPU that, prior to the
TMI-2 accident, the GPU companies were soundly capitalized. During recent
PAPUC hearings, witnesses from a management consulting firm engaged by the
PAPUC to conduct a management audit of the GPU companies stated that, prior io
the accident, GPU was prudently capitalized and its financiz position was
strong and improving.

GPU's financial statements show that a steadily improving earnings picture
existed, and increases in the GPU common stock dividend were paid in 1977 and
1978 (Pef. 2). In spite of slightly reduced earnings in 1978, GPU increased
dividends somewhat to improve its attractivenes. to investors. GPU's common
stock was selling for $18-7/8 per share on the New York Stock Exchange, and
fts bond and preferred stock ratings were within industry norms. The $750
million investment in TMI-2 was completed, and the unit was placed into com-
mercial service on December 20, 1978. State utility commission approvals to
a'llow the TMI-2 costs in the companies' base rates were expected soon and
would further improve the earnings picture.

However, rzte adjustments lagged costs in one instance. The cashflow reduc-
tion which resulted in a deferred energy balance began with the coal strike of
1977-1978. Met-Ed and Penelec had $46 inillion in their deferred energy account
on December 31, 1978. In its order of June 19, 1379, the PAPUC allowed Met-Ed
and Penelec to collect about $11 million of these costs per year (which would
require more than 4 years for recovering the $46 million). In 1979, the NJBPU
was allowing Jersey Central to ccllect $2.3 million per year to recover a
deferred energy balance of $52 million (Ref. 2). (This rate would require a
far greater period for cost recovery.)

The TMI-2 accident and subsequent reguiatory actions worseneus the companies'
financial position. The commercial phase-in of TMI-2 on December U, 1978
offset “he loss of generating capacity expected from the refueling shutdown of
TMI-1 in early January 1979. This not only left GPU's generating capacity
relatively unchanged during the first quarter of 1979, but also portended
increased earnings as the NJBPU and PAPUC took steps to include the TMI-2
costs in the companies’ ~ase rates. However, the March 28, 1979 accident at
TMI-2 and the ccntinued regulatory shutdown of TMI-1 resulted in serious
adverse changes to GPU's financial condition. Primarily, these changes lowered
cash flow. earnings posture, and interest coverage, which, in turn, limited
the Tirancing ability of the companies. The actions of the various reguiatory
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agencies following the accident also influenced the finanrial status of the
companies.

The substantial reduction in GPU's cash flow and the incrvase in its short-
term debt have come principally from the need to buy the "arge guantities of
higher cost replacement power required as a result of the loss of the TMI
units. Immediately after the accident, GPU maintained continuous and reliable
service to its customers by purchasing replacement power through GPU's ties to
the Pennsylvania-New Jersey-Maryland (PJM) Interconnection. Subsequently,
supplies were also obtained from other utility companies under long- or short-
term contracts. This incremental replacement power cost far more than the
incremental revenue the companies were recovering through their rates. The
basic cause for the cost increase was the differertial between the cost of
nuclear fuel and the cost of coal and oil. The cosi of nuclear fuel for the
TMI units in 1979 was expected to be about 4 mills per kwh. In contrast, coal
costs are about 15 mills per kWh, and oil costs about 46 mills per kWwh.

Within a few months after the accident, the companies arranged to purchase
power Trom coal-based generation outside the PJM powe. pool; as a result
replacement power cost $45 miliion less in 1979 than it would have if all
replacement power had been purchased through PJM. Even with this savings, the
companies' net power purchases and power-pool interchanges for 1979 increased
to about $258 million, or more than double the amount for 1978. Recovery of
fuel costs for 1980 is expected to be about $100 million (Ref. 3). These
costs are based on the cost of replacement power coming primarily from coal-
fired plants. The large quantity of power purchased, in combination with the
substantially higher amounts of costs that were not recovered, resulted in a
severe strain on the cash flow position of the companies.

Although the cost of replacement power has been the single largest cashflow
effect of the accident on GPU finances, other unanticipated cash demands were
triggered by the accident. Extensive cleanup costs at TMI-2 have already beer
incurred by the companies. As of the date this report was written, about $165
million had been spent for cleanup. Significant portions of the cleanup
expenses have not been covered by insurance. Further, because of insurance
claim procedures there is a delay in recovering costs from the insurers. This
means that such amounts must be borrowed until the insurance funds are received.
Safety-related changes for TMI-1 have also required cash resources which are
not covered by insurance proceeds and are not recovered in current rate
schedules. This, too, means more borrowing.

GPU's present cash resources are dependent on two external constraints---
availability of bank borrowing and revenues set through rate regulation---
matters over which the utility has littie control. Unlike many businesses

that can immediately reflect production costs and a profit margin when the
product is sold, electric utilities can increase their rates only upon approval
by the appropriate utility commission. Utility-rate-increase allowances are
generally preceded by a regulatory time lag that delays recovery of current
costs. Because GPU was not able to recoup the higher costs of purchased power
immediately through higher rates, the companies made up this cash deficit by
first borrowing from banks, then issuing bonds, and later by more bank borrowing.
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3.0 POST-ACCIDENT FINANCING

3.1 The Revolving (redit Agreement

On June 15, 1979, GPU officials negotiated the revolving credit agreement
(RCA) with a consortium of banks to provide a maximum of $412 million of
short-term borrowing for the GPU system. These funds vere to finance thz
unrecovercd cost of purchased replacement power and otier current cazh obli-
gations nc’. met through revenues. These short-term RCs boerrowli.,- allowed the
companies to pay for the power necessary to continue providing serv,.~ to
customers and to avoid insolvency.

The banks have set an interim credit limit of $292 million. As of May 31,
1980, the outstanding borrowing under the RCA for each of the companies and
their respective sublimits were: GPU - $50 million boyrowed, $75 million
Timit; Jersey Central - $133 million borrowed, $139 million limit; Met-Ed
-$99* million borrowed, $105 million limit; and Penelec - no borrowing, $116
million Timit. This totals $282 million of borrowing (Ref. 3).

3.2 Other Financing

To reduce the rapidly increasing amount of porrowing outstanding under the 3ICA
during the initial months after the accident and tc provide needed working
capital, on June 28, 1979, Jersey Central and Penelec each privately placed

$50 million of long-term (20-year) first-mortgage bonds. To meet the impencing
required redemption of maturing bonds and further reduce borrowings under the
RCA, Jersey Central privately placed an additional $47.5 million of first-
mortgage bonds on October 22, 1979. Under the RCA and the bond-purchase
agreements, the amounts outstanding may be called by the lenders if any material
and adverse change in circumstances occurs. (A summary of the rate increases
authorized to date may be found in the GPU System Cash and Earnings Report.)

4.0 ACTIONS TO RELIEVE PRESSURE ON CASH DEMAND

In addition to efforts to minimize the costs of purchased power, GPU and its
operating companies have taken a number of actions since the accident which
are designed to reduce expenditures, conserve their available financial
resources, and minimize the impact of the accident on consumers. Some of the
major actions taken include

o GPU suspended work on two of its major construction programs, an 1120-MW
nuclear plant at Forked River, New Jersey and a 625-Mw coal-fired plant
at the Seward Station near Johnstown, Pennsylvania.

0 GPU's formerly projected construction budget for 1979 was $455 million,
but it was reduced to $351 million in actual expenditures, a savings of
$104 millien.

o Capital expenditures for 1980 are now estimated to be about $200 million.

o Some routine maintenance work has also been delayed, principally to help
alleviate current cash shortages. However, some of these delays, such as

*Inciudes $13 million of first-mortgage bonds issued and outstanding.
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tree trimming and other power-line maintenance, are only stop-gap measures
because these functions must be done to maintain reliable service.

0 Pursuant to State utility commission orders, the companies recently
initiated a load-conservation program in an effort to reduce projected
demand and sales of power.

5.0 PROJECTED FINANCIAL CONDITIONS

Figures 5-1 through 5-5 show the RCA limit for each company, as well as the
GPU system total in relation to the projected short-term debt through the end
of 1981. These figures are based on assumptions regarding actions by ihe two
utility commissions, as shown in Table 5-1. The combination of the assumed
restart of TMI-1 with the estimated rate relie: i | allow Jersey Central to
work down its short-term credit over this period. These combined actions will
also increase earnings to the extent that Jersey Central expects to be able to
issue $50 million in bonds in July 1981. Because of its better cash flow,
Penelec will be substantially below its short-term borrowing ceiling during
this period. Based on a mid-1981 restart of TMI-1, Penelec also contemplates
a sale of $50 million in bonds early in 1981. Met-Ed, on the other hand, will
have a continuing problem of short-term borrowing, even with a substantial
reduction in the deferred energy balance. Other costs (primarily fixed costs
of TMI-1, which cannot be covered “v rustomer charges unless it is restarted)
will be a major factor in the short-term debt going above the currently author
ized RCA limit by March 1981. The specific immediate cause of the rise in
Met-fd's short-term debt in March 1981 is the annual payment of state and
local taxes which are due in the spring (see Figure 5-4). Met-Ed cannot issue
bonds during the forecast period because its interest coverage is projected to
be below its mortgage-bond indenture requirements.

Note from Table 5-1 that Met-Ed has forecast that it will receive $52 million
in rate increases of the total of $73 million it requested. Met-Ed also has
forecast that TMI-1 will restart July 1, 1981. For Met-Ed to avoid financial
difficulties in the first half of 1981, events more favorable than those being
forecast by GPU will have to occur. Three such favorable events would be a
higher rate adjustment, an earlier approval of TMI-1 restart (and earlier

placement into the rate base), and the allowing of an increase in its line of
credit.

By the same token, the situation for Met-Ed could be worse than forecast (see
Section 6.0 below on recent developments). It is not likely that additional
short-term credit will be made available to Met-Ed by the bank consortium. In
a letter to GPU dated May 15, 1980, Chemical Bank and Citibank urged that
PAPUC take favorable regulatory action and other steps which would bring the

utilities' earnings to a level to support long-term financing. Quoting from
this letter:

It is the expectation of the Banks that ME's Indebtedness under the
Credit Agreement will not exceed the levels outlined in our prior
letter. In addition, the Banks will carefully review the final

order of the PAPUC and, if still confronted with a reduction of base
rate revenues, may consider further limiting availability to ME on a
basis related to the reduction of ME's deferred energy cists account.
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Table 5-1 Ratemaking

Utility

Rate Actions Assumed--Base Rates

Jersey Central

Met-Ed

Penelec

Filed for $173 million, of which (1) $51 million is to a ortize Forked
River over 10 years without return, (2) $22 million is fc TMI-1 opera-
tion and maintenance expenses, based on a mid-198]1 restart and (3) $100
million is for higher operation and maintenance costs, incr ised rate
base, higher return allowance, and the like.

$60 m'lion interim allowed June 1, 1980. $15 million additional
allowed Januw ~y 1, 1981. $51 million allowed July 1, 1981 to ame tize
Forked hive'. No increase in base rates for TMI-1 return to service,
but $16 n‘llion amortization of deferred energy ends as of July 1, 1981

Will file for $73 million, of which (1) $34 million will be for TMI-1
and (2) $39 million for non=TMI related cost increases. Will complain
against temporary rates and will ask for increased interim revenues.

No change in rates from complaint against temporary rates or from
interim application. $25 million allowed January 1 1981 for non-TMI
costs. $27 million allowed July 1, 1981 for TMI-1 return to service.

Will file for $63 million, of which (1) $15 million will be for TMI-1
and (2) $49 million will be for non-TMI related cost increases; will
also ask that there be no reduction of base rates for the expiraticn of
amortization on the pre-7/78 energy clause. Will complain against
temporary rates.

No change in rates from complaint against temporary rates. $30 million
allowed January 1, 1981 for non-TMI costs. $12 million allowed July 1,
1981 for TMI-1 return to service.

Rate Actions Assumed--Enerqgy Cost Recovery

Jersey Central

Met-Ed

Penelec

September 1980: $73 million allowed; this is a judgmental estimate
between (a) full tariff implementation of $112 million and (b) recovery
of current cost only of $20 million.

March 1981: $80 million, representing full tariff implementation.

September *° .. Reduction of $52 million, representing full tariff
implementat.on with TMI-1 savings reflected.

January 1981: No change in current bflling factor, which is sufficient
to recover current cost in 1981 pending return of TMI-1 to service.

July 1981: Reduction of $55 million, representing savings from TMI-1
generation.

January 1982: Reduction of $26 million, representing (a) a reduction
of $55 million from completion of 18-month TMI deferral recovery and
(b) an increase of $29 million representing 1982 energy cost estimate.

January 1981: $21 million increase to keep energy recovery approxi-
mately current, pending TMI-1 return to service without over-recovery.

July 1981: Ne change with TMI-return.

January 1982: No change; end of amortization of TMI deferred costs is
enough to offset 1982 cost increase.

Source: "GPU System, Cash and Earnings Forecast, June 198C - December 1981," presented
to the GPU Board of Directors, June 5, 1980.
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Although the actions by PAPUC and NJBPU have eased the cashflow crisis regard-
ing energy cost, these revenues do not provide for financing the cleanup of
unit 2. Thus, while the financial stability of the companies could be main-
tained at least in the short run, the major concern of the NRC, the cleanup of
unit 2, may languish.

In addition to causing a loss of return on invested capital, the removal of
the TMI units from the rate bases precludes the companies from recovering any
costs associated with serving debt and preferres stock, depreciation expense,
and station operation and maintenance (0&M) expense. Fixed 0&M expenses and
interest on fuel costs for TMI-1 are about €26 million,* and fixed costs on
invested capital are about $70** m‘1lion per year.

Met-Ed has been particularly hard hit because of its 50-percent ownership of
TMI. Jersey Central, with its 25-percent share of TMI, faces less difficulty
in this instance. However, it does have to pay fixed costs amounting to $30
million per year on the $350 million invested in the Forked River project (see
Section 4.0, above).

TMI-1 was removed from the rate base of the three utilities because it was nnt
found to be "used and useful”; a restart of the unit would have a positive,
“triggering" effect on GPU's financial situation. It would allow the unit to
be put back into the rate base. This in turn, would reduce the expenses of
purchasing powzr, while increasing cash flow, earningc. and interest

coverage of the three subsidiaries. It is likely to b¢ 1 signal to the banks
of favorable regulatory action and, therefore, justify t.e availability of
more credit.

Although the TMI accident had a great impact on GPU and its subsidiarfes, cost
of cleanup and restoration is only one of several major capital expenditures
GPU must make over the next several years. The $600-million cost for TMI-2
cleanup and restoration (net of insurance proceeds) is about 15 percent of
GPU's total major capital investments projected through 1986. Table 5-2 shows
these projects and cost.

¥"Based on 800 MWe and 3.7 mills/kWh for fix~=d O&M costs and for interest
charges on nuclear fuel.
**Based on capital costs of $400 million and a fixed-charge rate of 17%.
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Table 5-2 Major capital expenditures proposed for the GPU system, 1931-1986.

Estimated cost

Expenditure ($ millions)
New power generation
Seward 7 coal plant $ 700
Other 250
Modify existing generation 430
Transmiss.on system
Ontario Hydro Intertie 250
Other 450
cxtend distribution system 730
Nuclear fuel 400
Other (including conservation and
Joad-management programs) 140
TMI-2 cleanup and restoration 600*
Total Propcsed Expenditures $3950

Source: "Three Mile Island: The Financial Fallout," General Accounting
0ffice, June 1980.

*Current estimate net :f $300 million insurance proceeds.
6.0 RECENT DEVELOPMENTS IN MET-ED'S FINANCIAL SITUATION

Before September 1980, it was projected that the next critical time in regard
to Met-Ed's finances would come in early 1981 when Met-Ed's need for cash

would exceed its borrowing limit. (See Table 5-1 of this appendix for rate-
making assumptions, and Figures 5-1 through 5-5 for a forecast of Met-Ed's
short-term debt and deferred s2nergy balance.) Unless either Met-Ed's borrowing
1imit or cash flow were increased, Met-Ed would experience a cash shortfall.

On July 29, 1980, Met-Ed filed a rate-increase petition with the PAPUC. This
filing sought both an emergency increase in base rates of $35 million on an
interim basis and a permanent increase in revenues of $76.5 million. Met-Ed
asked that the emergency increase be allowed to go into effect no later than
September 1, 1980. In testimony provided to the PAPUC, Mr. Herman Dieckamp,
President of GPU, stated that Met-Ed would ha.e to make service cutbacks if
the emergency rate relief were not granted. A scheaul: of these cutbacks
Tisted layoffs of 1000 people, including employees of TMI-1 and -2.
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On August 20, 1980, the Administrative Law Judge hearing the matter issued a
recommended decision (Ref. 4). After finding that although Met-Ed's financial
condition is poor (Ref. 4, p. 18), the Administrative Law Judge found that
Met-td did not meet the statutory burden for the granting of emergency rate
relief. As a result, he recommended that the PAPUC deny the company's request.
As part of the basis for denial, the Administrative Law Judge stated: "The
maior thrust of the pelition is to make available funds, directly or indirectly,
for cleanup of TMI." He further stated: "This is not a valid purpose for
extraordincry rate relief under the stringent requirements of the statute

(Ref. 4, p. 7).

On Augqust 28, 1980, the PAPUC adopted the recommendations of the Administrative
Law Judge and issued an interim order denying Met-Ed's request for emergency
rate relief without prejudice (Ref. 5). (While the recommended decision of

the Administrative Law Judge stated that staff expedited treatment of the
permanent rate increase request, this was rejected in his opinion (Ref. 4,

p 24-25).) The Pennsylvania Public Utility Code (66 Pa.C.5. Section 1308(e),
however, provides that the PAPUC may permit a company to file a second request
for an emergency rate increase. A final decision on the $76.5 million permanent
increase request is due by April 1981.

In response to the August 28th denial of rate relief, the bank consortium
participating in the RCA sent a letter to Met-Ed on September 8, 1980. This
letter, sent by the RCA agents, Citibank, N.A. and Chemical Bank, further
reduced the borrowing 1imit for Met-Ed. Among other thinas, the letter stated:

The absence of earnings - and, therefore the absence of prospects
for the refinancing of ME's obligations to the Banks - requires that
the Banks evaluate the assets supporting such obligations. Because
of the absence of earnings, the Banks do not believe that they can
prudently ascribe a specific value for this purpose to the ME Bonds
or the Borrowers' stock pledged to secure ME's obligations.
Accordingly, the relevant assets in the view of the Banks are those
which can be viewed as having reasonable short-term liquidity ("lLiquid
Assets”) - namely ME's uranium pledged to the Banks (to which the
Banks ascribe a value at $20,000,000 for this purpose) and ME's
deterred energy account (as of the date hereof, approximately
$71,200,000).

At this time, the Banks are of the view that borrowings by ME under
the Credit Agreement should not exceed the value of its Liquid
Assets. Accordingly, it is the expectation of the Banks that,
effective immediately, by not later than the tenth Business Day of
each month, ME will, to the extent necessary, prepay its Notes sc
that the aggregate amount of its borrowings does not exceed the
value of its Liquid Assets as at the last day of the immediately
preceding month.

The Banks are not unaware of the difficulty which ME may experience
in fulfilling this expectation, but ME's lack of earnings and the
other financial uncertainties facing it compel the keying of the
Banks' exposure to ME's assets having short-term liquidity. The
Banks anticipate that this posture will be maintained indefinitely
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until ME's financial viability can be projected with some assurance.
By the same token, however. the Banks are prepared to permit some
outstandings in addition to the value of Liquid Assets to the extent
that other acceptable short-term liquid assets are availabie to be
pledged to the Banks, such as ME's accounts receivable or its coal
inventory.

Confirming the provisions of the Lredit Agreement, it is also the

expectation of the Banks that GPU will not borrow under the Credit
Agreement so as to make funds available to ME inconsistently with

the foregoing.

In accordance with the revised terms imposed upon Met-Ed by the banks, Met-Ed
subsequently filed a petition with the PAPUC requesting approval to pledge its
accounts receivable. From an accounting viewpoint, accounts receivable are
current assets which represent the claims against customers generated by

credit sales for amounts still due to the company. Under any such pledge, the
banks will extend additional credit to approximately ha:. of the amount pledged,
or $20 million.

Met-Ed's credit 1imit was $105 million. It has $83 million of borrowings
outstanding under the RCA. Under the new arrangement, Met-fd i~itially has a
limit of $91 million, which will decline to about $74 million over the next

6 months with the amortization of the company's deferred energy balance.

Because of these recent developments, Met-Ed proposed to put cost reduction
measures into action. These measures include the eliminatior of 280 jobs at
TMI-1, which Mr. ™ eckamp said, will seriously handicap Met-Eu's efforts to
return TMI-1 to service. A further measure to reduce costs would eliminate
approximately 350 jobs at TMI-2 and cut back expenditures at TMI-2 by

$73 million, thereby delaying the cleanup and decontamination efforts. None-
theless, Mr. Dieckamp emphasized that GPU's first priority is maintaining
TMI-2 in a safe condition.

On September 12, 1980, in response to the PAPUC's August 28, 1980 Order,
Met-Ed sent 3 letter to the PAPUC advising of Met-Ed's proposed service
cutbacks. These cutbacks included a reduction of cne-half of TMI-2 cleanup
costs, thereby reducing them from $100 million to $50 million. Without the
implementation oY these cutbacks, the letter states, a shortfall ot $1.3
million will occur in October 1980 for Met-Ed and increase to $19.8 million by
December 1980. With the costs saved from the service reductions ana the added
credit available from the pledging of the arcounts receivable, the letter
states that credit requirements will modestly exceed credit availab.e only
through March 1981.

On September 18, 1980, the PAPUC issued its Prehearing Statement and Order in
response to Met Ed's letter of September 12, 1980 (Ref. 6). In this order,
the PAPUC stated its interest "that in the rese’:%Lion of the upcoming rate
proceeding, some control over the prospective di.persal of revenues by Met-Ed
will be exercised to assure that intrastate utility revenues are not used for
purposes that have not been authorized by this Commission for providing intra-
state utility service. These recoverable co ts exclude cleanup costs and
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restoration which are in excess of existing insurance coverage.” The PAPUC
reiterated: “These cleanup costs and expenditures nnt covered by insurance
ultim:lely are the responsibility of the company's stockholders and/or the
Federal Government; however, they are not the responsibility of ratepayers."”
In accordance with these statements, the Commission therefore ordered that
“the Metropolitan Edison Company cease and desist from using any operating
revenues for uninsured cleanup and restoration costs."
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APPENDIX C

IMPACT OF THE TMI ACCIDENT ON STATE
UTILITY COMMISSIONS, RATEPAYERS, AND POWER SUPPLY

1.0 IMPACT ON STATE UTILITY COMMISSION

The Pennsylvania Public Utilities Commission (PAPUC) and the New Jersey Board
of Public Utilities (NJBPU) are responsible for ensuring that customers have a
reliable source of electricity at fair cost. Tiese agencies must, therefore,
foster viable utility companies which can operate in : efficient manner. The
financial difficulties of General Public Utilities (/.#U), which were brought
on by the TMI accident, raise questions as to the ability of GPU te clean up
TMI-2; this places extensive burdens on the PAPUC and the NJBPU to protect
customers from high electricity rates, yet at the same time pruvide the
financial environment to ensure cleanup.

Various consultants (as well as the PAPUC and NJBPU) have concluded that
alternatives to having GPU supply service area needs would be even more
burdensome than continued operation by GPU (Refs. 1, 2, 3, 4, 5). However, if
GPU is financially unable to continue the cleanup, the PAPUC and the NJBPU
would be faced with certifying---and perhaps finding---another operator.
Because any new operator would have to be assured of eventual recovery of
costs, the state utility commissions would have to ensure a favorable
financial climate for the new operator.

The most likely operator to tse over would be anothter utility. Only a utility
with higher average costs than those of Metropolitan Edison (Met-Ed), the
Pennsylvania Electric Light Co. (kcnelec), and uersey Central Power and Light
Co. (Jersey Central) would willingly step forward to replace the GPU subsidi-
aries. Any takeover-candidate utilities would have to be ensured of an
immediate rate adjustment to accommodate the additional responsibilities of
meeting the needs of the acquired service area. Because both TMI units are

not producing power, it is possible that the TMI station could be excluded

from the new operator's responsibilities. Hypothetically, a public power
authority could take over the operation and cleanup. (New Jersey currently

has authorization for a public power authority; Perncvivania does not.)
However, it seems quite unlikely that a public power auihbnrity will be arranged
to take over the cleanup of TMI-2, because neither New Jersey nor Pennsylvania
has shown any inclination to use this mecna ism. Moreover, if « public power
authority were to assume ownership of TMI, it would then be responsible for
operatico anu cleanup costs. The costs woula not be avoided, but would instead
merely be shifted to a broader segment of citizens (than the ratepayers).

2.0 IMPACT ON RATEPAYERS

This analysis assumes no bankruptcy. If bankruptcy occurs, the following
analysis is not valid. The apportioning of cleanup costs between ratepayers
and equity holders would depend on bankruptcy court decisions, which cann.t be
accurately predicted or rationally analyzed at this stage.




Unless external assistance in the financing of cleanup costs is provided, the
cost of cleanu. must eventually be passed on to either current or future
ratepayers in one form or another (i.e., passed through to the current rate-
payers as cleanup costs accure, or to future ratepayers in the form of fixed
charges on the debt incurred as a result uf cleanup costs in the form of
higher costs for future capital).

One at-least-partial source of funds for cleanup is the money which would
normally be distributed to equity holders as dividends. While use of these
funds relieves the burden on current customers, it is not desirable for this
practice to continue. For buyers to be attracted to purchase stocks, they
must be assured of a rate of return equivalent to that attainable from similar
investments (with respect to risk, liquidity, etc.). Long-term reduction or
elimination of dividends would not offer investors this equivalent return.
Moreover, prospective revenues must be sufficient to pay the equivalent return
on outstanding shares. This revenue must come from customers.

A second source of funds is short-term credit, which u'timately would be
refinanced with bonds and preferred and common stock. This debt would at some
time have to be capitalized into the rate base to pay off the bonds and
accumulated interest. Again, revenue from customers is tne ultimate source
which would be used to retire these obligaticns. (It must be noted that
without complete financial recovery, any new obligations would have a higher
cost, reflecting their higher risk. Quite 1ikely, the ratings of these
securities would be lowered, thereby raising the yielcd and lowering the price
which future securities would bear.)

A loan guarantee, Federal or from another source, would not materially reduce
the eventual impact on ratepayers, as compared to deb: financing on the strictly
private market. Loan guarantees would provide for the accessibility of funds
and possibly lower the interest rates (because of the lower risk attendant

with a guarantee of payment of interest and repayment of principal; this, in
turn, raises the quality and ratings of a debt security), but the loans would
have to be repaid eventually.

The third source of revenue is one which would incorporate TMI-2 cleanup costs
in current customer charges. This would be similar in concept to the practice
of allowing the cost of construction work in progress (CWIP) to be included in
the rate base (that is, allowing additional revenues to be collected from
ratepayers to help finance construction as these costs accrue.) However,
other obligations must also be financed, such as the other construction
expenditures necessary for meeting service obligations.

Each of these options has policy and equity considerations which are beyond

the scope of this paper. They are presented here to show how and when the

cost impacts are likely to occur. The only payment arrangement which would

not impact the ratepayers---either now or later---is a situation in which a
grant would be given by a public agency (i.e., the state or Federal gove ‘nment).
In this case, the costs would be spread over the people who pay the taxes from
which the grant was obtained.

This section considers the impacts on (1) current ratepayers, if cleanup costs
are passed directly through as costs accrue (with no interest charges necessary),




and on (2) future ratepayers, if cleanup costs are accumulated and capitalized
at the end of the cleanup operation, and then amortized over a long period of
time. Mi:ny intermediate scenarios could be assumed, but these two approximate
the extremes. The exact values are not important to this study; the comparison
of the relative magnitude of cleanup costs (when expressed in unit cost of
generation (mills/kWh*) for the GPU subsidiaries) and the comparison of relative

cleanup cost to the average cost of electricity to the ratepayers are of
interest.

Some statistics from GPU's annual report and the staff's estimated unit cost
for cleanup are shown in Table 2-1. The average cost to ratepayers for elec-
tricity was obtained by dividing the revenues received from the sale of elec-
tricity by the amount of electricity (number of MWh) sold. Note that the
average cost of electricity to ratepayers in 1979 ranged from $42 per megawatt-
hour ($/MWh) for Met-Ed to 52 $/MWh for Jersey Central. If the cleanup costs
are passed through as they accrue over a 5-year period, these unit costs would
increase by about 7.4 $/Mwh for Met-Ed and about 2.5 $/MWh for Jersey Central
and Penelec. If the cleanup costs are spread over 7 years, the unit cost of
electricity would be about 5.3 mills/kwh for Met-Ed and about 1.8 mills/kWh
for Jersey Central and Penelec. The higher unit cost for Met-Ed is the result
of its bearing the larger portion of c'ianup cost and having lower electric
sales. (See footnotes 1 to 3 of Tabie 2-1 for the assumptions used in the

calculations, and footnote 4 for the conversion to customer cost in $ per
month, )

For the scenario where cleanup costs plus interest are accumulated over the
cleanup period and capitalized at the end of cleanup, included in the rate
base, and then amortized, the lst-year unit cost is slightly less than in the
first scenario, and the unit cost would decrease each succeeding year as
electric sales grew. At an assumed 5-percent growth in sales, the 30th-year
unit cost would be abr percent of the lst-year cost. Different assump-
tions will not signif a.:ly alter these impacts.

A more complete appreciation of the relative magnitude of the cleanup cost and
the impact of this cost on ratepayers may be obtained by comparing the average
cost of electricity for a number of utilities in the region. This comparison
is shown in Table 2-2, which was taken from a GAO report (Ref. 6). The costs
are for 1978 (preaccident). In 1978, Jersey Central's costs were 5th highest
of 13 utilities, and only 3 utilities had lower average costs than Penelec and
Met-Ed. Following the accident, the cost of electricity to GPU system customers
has remained in the range of other utilities in the region, even though the
system purchased substantial power to replace the loss of generating capacity
of TMI-1 and -2. This cost remained low primarily because the utilities were
not allowed to pass on to their customers immediately the ful) cost of
replacement power. The rate increases aranted by the State commissions prior
to April 1, 1980 have largely reflecu -nergy-clause adjustments that were
not TMI-related or that were offset by the removal of TMI-2 from the rate
base. Figure 2-1 compares typical electric bills for a residential customer
purchasing 500 kwh of electricity per month from various neighboring utilities
in April 1, 1979 and June 1, 1980. The chart also shows what costs would be
if rate increases filed by the utilities as of June 1, 1980 (and July 29, 1980
for Met-Ed) are approved. Although Jersey Central's rates are on the high

*miTTs/kWh = 3/MWh




Table 2-1 Selected 1979 statistics and cleanup costs.

Jersey

Item Central Met-Ed Penelec  GPU
Total assets, $ million 2,114 1,327 1,497 4,992
Revenues, $ million 665 338 493 1,490
“umber of customers, thousands 691 358 509 1,558
Electric sales (Mwh), thousands 12,771 8,084 11,140 31,995
Average cost, $/MWh 52 42 44 47
Average cost (in 1979 dollars)

of accident to:

current ratepayers where

cleanup costs are spread

over 5 years $/Mwh!’2 2.3 7.43% 2.73 3.8%

future ratepayers where

cleanup costs are capitalized:

1st year, $/Mwh 24 1.9 6.2 2.3 3.1

30th year, $/Mwh 2°5 0.4 1.4 0.5 0.7

TAssuming the net cost of cleanup 1s about $600 million, the shared cost in
proportion of ownership is $150 million, $300 million, and $150 million for
Jersey Central, Met-Ed and Penelec, respectively. The unit costs are based
on cleanup costs divided evenly over 5 years and divided by 1979 electric
sales (MWh). 1If electric sales grew at 5%, the 5th-year unit cost for cleanup
would be about 20% less. Gross revenue tax paid by the utilities would increase
this by about 15%.

21f a customer used 1000 kwh of electricity per month, the amcunts shown would
be the cleanup cost in $ per month. For example, a Met-Ed customer using
1000 Kwh per month would pay $7.4 per month for cleanup over a 5-year period.

31f the cleanup costs are spread over 7 years instead of 5 years, these costs
would be 1.7, 5.3, 1.9 and 2.7 $/MWh, respectively.

4Assuming the net cleanup cost of $600 million plus interest over the 5-year
period (at 10% per year on an average debt of $300 million over the 5 years,

or about $150 million), or a total of $750 million, is capitalized at the

end of 5 years and payment spread over 30 years. Based on a fixed charge

rate of 17%, the annual cost would be $32 million, $64 million, and $32 million
for Jersey Central, Met-Ed, and Penelec respectively. The lst-year unit cost

is the annual cost divided by the 1984 electric sales (MWh), assuming electric
sales grow at 5% per year. If cleanup extended over 7 years instead of 5 years,
the capitalized cost would be about 8% higher.

SAssuming electric sales grow at 5% per year over the 30-year period.



Table 2-2 Average cost to customers.
(12 months ended December 1978)

Cost
Company (mills/kWh)*
Consolidated Edison Co. of New York 81.4
Rockland Electric Co. 68.5
Long Island Lighting Co. 57.3
Public Service Electric & Gas Co. 53.3
Atlantic Electric Co. 47.4
Jersey Central Power & Light Co. 47.2
Duquesne Light Co. 45.3
Philadelphia Electric Co. 44 .7
Pennsylvania Electric Co. 38.3
Metropolitan Edison Co. 38.0
Pennsylvziiia Power & Light Co. 35.3
Penn.ylvania Power Co. 33.1

west Penn Power Co. 31.8
*mil11s/kWwh = $/MWh ;

side, rates for Met-Ed and Penelec are still favorable when compared to most
other utilities.

Another perspective is the comparison of the estimated cost of generating
electricity at TMI-2 before the accident with the estimated cost after cleanup
and restart. These cost estimates are shown in Tadle 2-3, and the footnotes
explain the assumptions and source of data. The cost of cleanup plus the
interest cost on invested capital in TMI-2 during the cleanup period will more
than double the former cost of generating electricity from TMI-2. However,
the total cost, including cleanup, of about 72 mills/kwh, is in the range of
the estimated cost of generation (65 to 74 mil1s/kwWwh) from new coal-fired
units coming on line in the late 1980s in the New Jersey/New York and Middle
Atlantic region, and slightly higher than the estimated cost of generation
from new nuclear units (57 to 64 mills/kwh) coming en line in the same time
period and region (Ref. 7).
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Table 2-3 TMI-2 Cost of Generation

$/Mwh or
Item mills/kwh
Pre-1979 accident
Fixed cost! 23.7
Operation and maintenance? 1.8
Fuel? 6.5
Subtotal 32.0
Cleanup cost? 24.9
Interest cost on
TMI-2 during cleanup* 14.6
Total 71.5

!Based on 900 Mwe, 17% fixed-charge rate and 65% capacity factor and
$715 million capital cost.

2From NUREG-0480: The 1990 cost for 0&M and fuel were deescalated at
5% per year to 1979.

3Based on $750 miilion ($600 million net after insurance plus $150
million interest at 10% during recovery over 5-year period)
capitalized at end of the recovery period, 17% fixed-charge rate
and 65% capacity factor.

4Based on 10% interest compounded and $715 million initial capital
cost for TMI-2, the interest charges would be $440 million over a
5-year period. The $440 million is capitalized at the end of the
recovery period. The unit costs are based on 17% fixed-charge rate
and 65% capacity factor.

The perspective in the above paragraphs assumes that TMI-2 is cleaned up and

put back into service. What would the impact be if TMI-2 is not put back into
service? For this situation, the staff assumed that the decision to not

restart TMI-2 is made 5 years after the accident, that the cost will be amortized
over 30 years and passed through to the ratepayers, and that the total cost
includes $715 million origir.l investment in TMI-2 plus $440 million interest
charges on investment over 5 years, plus $600 million cleanup cost, plus $150
million interest on cleanup cost, for a total of $1.9 billion (see footnotes

to Table 2-3 for these costs). If this cost is split in proportion to the
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utilities' ownership of TMI-2 and amortized at 12 percent per year (to cover
return on invesument and depreciation over 30 years), the annual cost would be
$57 million, $114 million, and $57 million for Jersey Central, Met-Ed, and
Penelec respectively. If these costs are divided by 1979 electric sales (see
Table 2-1), the average cost to the ratepayers would be 4.46 mills/kwWwh, 14.10
mills/kwh, and 5.12 mills/kwh for Jersey Central, Met-Ed, and Penelec respec-
tively for the lst year. If electric sales increase at 5 percent per year,
the 30th-year cost would be about 20 perci:nt of the lst-year cost. The
Pennsylvania and New Jersey gross-revenue taxes paid by the utilities would
incre. ~ thic by about 15 percent.

3.0 POWER SUPPLY CONSIDERATIONS ASSOCIATED WITH THE UNAvAILABILITY OF THE
TMI NUCLEAR STATION

The Three Mile Island Nuclear tation is owned by the three operating companies
of GPU. Met-Ed, the operator, owns 50 percent, and Jersey Central and Penelec
each owns 25 percent. The TMI units have summer ratings of 776 MWe (unit 1)
and 880 MwWe (unit 2).

These utilities are members of the Pennsylvania-New Jersey-Maryland Inter-
connecc (PJM). Through its member companies, the PJM controls the generation,
transmission, and interchange of electric power within its control area.
Subject to flow constraints imposed by system security, the PJM system draws
upon all the resources available to member companies and minimizes the incre-
mental cost of electricity to ail parties. Because of the high degree of
coordination among member utilities and because the PJM system centrally
dispatches energy from a single point, reliability is determined primarily at
the regional level.

The nonavailability of the TMI units (totalling 1656 MWe) is not expected to
create reliability problems on the PJM system for the next 2 years. PJM's
planned reserve margins during the summers of 1981 and 1982 are estimated at
27.9 percent and 27.8 percent respectively, without the TMI nuclear station.
PJM has established 22 percent as adequate to maintain minimum-acceptable
reliability; therefore, the PJM system should have adequate capacity to meet
peak demand during this period.

The PJM reserve-margin ectimates derived here assume that all planned additions
as well as scheduled retirements, deactivations, and deratings will continue

as projected by the PJM utilities. In all, almost 3200 MWe of new capacity is
scheduled to be added i1 this time period, and slightly more than 900 MWe will
be lost to retirements, deratings, and deactivations. If all scheduled addi-
tions were indefinitely delayed but all capacity losses continued as planned,
PJM's summer reserve margins in the 1981-and-1982 period we''ld fall to 23.5
percent and 18.9 percent in 1981 and 1982, respectively.

The favorable power-supply outlook depicted above for PJM as a whole contrasts
with the expected inadequacies in the GPU system itself. An examination of
GPU's situation (as if it were independent of outside support) results in
summer-peak-load reserve margins in 1981 of about -12.8 percent. Assuming
TMI-1 is returned to service in late 1981, the GPU summer-peak-load reserves
are estimated at +0.3 percent in 1982 and at -6.1 percent in 1983. Thus, if
peak demand on the GPU system grows according to GPU's latest projections, and
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no outside support is forthcoming, serious reliability problems would surface
on the GPU system. It must be stressed, however, that given the expected
reserves of other PJM utilities and capacity available from other systems,
this is not a likely scenario. It is presented here solely for information
purposes and to highlight the fact that GPU will be highly dependent on other
utility systems in order to service its load reliably.

To date, the electrical energy that wou'd have been generated by the TMI
station has been replaced by more expensive power sources from either the PJM
interchange or from direct purchases from other utility systems. For 1979,
GPU's net purchases and interchange increased to about $268 million, or mcre
than double the amount for 1978. Excess capacity on the PJM interchange is
predominanily oil fired and is made available to GPU under a current split-
savings rate schedule. Under this schedule, the price of purchased energy is
determined by splitting the difference between the marginal cost of the energy
supplied and what it would cost had this importing system supplied the energy
internally. The purchases of power from non-PJM sources are from primarily
coal-fired generation, and they are considerably less expensive than that
offered through the PJM network. Major sources of this purchased power are
Ontario Hydro, Pennsyivania "ower and Light, Jamestown, and various utilities
in western Pennsylvania. Between April 1979 and March 1980, replacement power
costs were about $91 million lower than what would have been incurred had GPU
been totally dependent or the PJM interchange. Over the next several years,
the outlook for replacement-power costs appears promising because of the
1ikelihood of an increasing dependence on lower cost coal as the major source
of replacement energy.

In conclusion, the near-term reliability of the PJM system during the expected
summer peaks should not be adversely affected by the unavailability of the TMI
units. Although GPU is not expected to be able to independently support its
own load, ex.ess capacity from the PJM interchange and other utilities suggests
that reliable service on the GPU system can be maintained over the next 2

years. Table 3-1 shows PJM's projected resources, peak demands, and reserves
that were used in this review.
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Table 3-1 PJM estimated peak resources, demand, and margin for the 1979-1982 summer periods.

Summer! Zummer Summer Summe r
1979 1960 1981 1982
Resources in MW (without TMI-1 and -2)
(1) Net dependable capability 43,686 43,099 44 354 45,645
(2) A1l scheduled imports 180 157 107 107
(3) A1l scheduled experts 0 0 0 0
(4) Inoperable capability -475 -28 -259 231
(5) Operable resources (1+2-3-4) 43,391 43,228 44 2.2 45,521
(p ]
L Demand in MW
o
(6) Peak-hour demand 33,446 33,550 34 550 35,610
Margin (without TMI-1 and -2)
L/, Margin in MW (5-6) 9,945 3,678 9,652 9,911
(8) Margin as ¥ of peak-load demand (7/6 x 100%) 29.7 28.8 27.9 27.8
(9) Margins as ¥ of peak-load demand (without
TMI-1 and -2 and assuming all scheduled additions
planned in 1980 through 1982 are indefinitely
delayed) - 28.8 23.5 18.9

Source: All data derived from MAAC Regional Reliability Council Response to ERA Order #41i, April 1, 1980,
Table 3-A, Page II1I1-A-1.

'Summer 1979 data are from 1979 MAAC filing to ERA Order #411. Although data do not reflect actual reserves

experienced in 1979, the information is consistent with the planning reserve estimates reported for 1980
through 1582.



RZFERENCES

(1) Testimony of Harvey A. Miller, FAPUC Docket Ne. I-79040308, p. 14,
January 14, 1980.

(2) Testimony of James M. Hogan, PAPUC Docket No. 1-79040308, pp. IV-5 and
IV-6, March 4, 1980.

(3) Testimony of Aaron Levy, Securities and Exchange Commission, before the
NJBPU, pp. 480, 481, 488, May 24, 1978.

(4) Order of the PAPUC, Docket No. I-79040308, pp. 4 and 5, May 23, 1980.

(5) NJBPU, Statement of President on behalf of BPU, Docket No. 804-285,
803-172, and 795-508A, May 13, 1989.

(6) U.S. General Accounting Office, "Three Mile Island: The Financial Fallout,"”
July 1980 (available from the U.S. Government Printing (ffice).

(7) U.S. Nuclear Regulatory Commission, "Coal and Nuclear: A Comparison of

the Cost of Generating Baseload Electricity by Region" (NUREG-0480),
December 1978.*

These references are available for inspection and copying f~r a fee in the NRC
Public Document Room, 1717 H Street, N.W., washington, D.C. 203%5.

*This document. is available for purchase from the National Technical Informa-
tion Service, Springfield, VA 22161.

Cc-11



APPENDIX D

BANKRUPTCY



PO
oo

o000 0

CONTENTS

Page

BEREDIETIIIE . . v s ek m oy Mk s e B BF s N s D-1
BANKRUPTCY . . . . . . . o . v i v e i e e e e e e e e . % D-3
2.1 Chapter 7 Under the Code. . . . ol o @ D-5
2.2 Financial Implications of the Legal 0b11gat1ons

of a Chapter 7 Trustee. . . . . . . . 2 % A e R d D-5
2.3 Chapter 11 Under the Code . . . . . . . . . . . . . res % D-8
2.4 Financial Implications of Legal 0bl1gatlons

of a Chapter 11 Trustee. . . . . . . . . . « . « « « . . D-11
THE EFFECT OF STATE BANKRUPTCY LAWS. . . . . . . . . .. PRE. D-13
TREATMENT OF PUBLIC UTILITIES UNDER THE CODE PP W RN D-16
CHAPTER 9 UNDER THE CODE . . . . . . . . . . + « « « « & e D-17
RAILROAD REORGANIZATION - CHAPTER 11(4) UNDER THE CODE . . . . D-18
CONCLUSION . o N L - D-24

D-iii



APPENDIX D
BANKRUPTCY
1.0 INTRODUCTION

Fundamental to the issue of who must ultimately bear the monetary burden of
"cleaning up" TMI Unit 2 is a determination of whether the licensee is
financially capable in the first instance of both undertaking and completing
the decontamination process.

The "Report of the Governor's Commission on Three Mile Island" (Report) pro-
posed six financial mechanisms available to Geneya1 Public Utilities (GPU) in
order to respond to its financial difficulties.=" The six methods are as
follows: :

(1) types of voluntary reorganization including merger and consol dation;

(2) reduction of common stock dividends;

(3) rate relief, which would include costs not covered by insuram e;

(4) creation of a state power authority;

(5) F 4eral responsibility for some of the costs; and

(6) bLa kruptcy proceedings 1nc1uding/11qu1dation and reorganization

un er court-appointed trustees.=

In reference to the first alternative, the Report dismissed merger on the
basis of existing prohibitive legal restrictions, yet stated that GPU intends
to undergo management consolidation in tandem with "its plan to transfer
nuclear operations3}o a separate corporation with an infusion of new high-
level management."=" Since the Report was published, GPU has gone further
than the ssyond alternative by deciding to omit its next two quarterly
dividends.-' Concerning alternative three, rate relief, the Pennsylvania
Public Utility C~=m~ission (PAPUC) issued an initial decision on May 9, 1980,
which the PAPUC . .equently finalized on May 23, 1980 (Order). In this Order
the PAPUC concluded that Metropolitan Edison (Met-Ed) should continue to
operate as a public utility, yet ruled that TMI-1 is not "used ang/useful“ in
the public service as a property to be included in the rate base.= The PAPUC
therefore reduced the base rates of Met-Ed and Pennsylvania Electric Company
and set temporary base rates in order to allow for the recovery of replacemgyt
power, including power purchased and generated in l1ieu of TMI-1 generation.-

1/~ Report of the Governor's Commission on Three Mile Island, §2.5 at 35
(alternatives available to respond to financial demands) (hereinafter
cited as Report).

2/ ld.
3/ ld. at 36.
4/ 1d. at 37.

5/ Pennsylvania Public Utility Commission Order at 4, 13 (May 23, 1980)
(hereinafter cited as Order).

6/ 1d. at 4, 14-15.
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The Repcrt also discusses the fourth alternative, creation of a State power
authority, and concludes th,} the feasibility and efficiency of such an

authority are questionable.~" Notwithstanding the availability of these four
options as methods of ameliorating the financial predicament of GPU, however,
both the Report and the PAPUC in its May 3, 1980 decison urged monetary partici-
pation on the part of the Federal! government (alternative five in the Report).
Both statements ground their recommendations on egylier Federa! promection and
subsidization of the commercial nuclear industry.=

Whether the Federal government, in particular the NRC, wil! ultimately be
required to assume responsibility for the cleanup would seem to depend upon
the future financial viability of the licensee, nameiy whether the licensee
either voluntarily or involuntarily suffers g’e initiation of bazkruptcy
proceedings {alternative six in the Report).=" This section wiil treat the
structure and purpose of the new bankruptcy laws as well as the effect of
their potential application to the financial affairs of the licensee and the
cleanup of TMI-2. Unfortunately, even experts i.ave little experience in this
area because there have been virtua’!iu7o electric public utilities to go
bankrupt under former bankruptcy law.— Moreover, the provisions of the
current law have not yet been utilized to solve the distressed financial
affairs of an electric Yi}?ity company and therefore have not yet been
Judicially interpreted.== The judicial opinions that are discussed in this
paper were cecided under prior law. There is therefore no concrete basis upon
which to coclude that a court would guarantee that funds will be made avail-
able under currently applicable bankruptcy law for the cleanup of TMI-2. A
Titeral irterpretation of the new provisions, however, would appear to lean in
favor of the secured creditors or bondholders --- as opposed to the public
interest in cleaning up the site --- because the new law increases the diffi-
culty involved in obtaining the necessary funds to say the ogperating expenses
of a company that provides a service to the public.=

7/ Report, supra note 1, at 40-41.

8/ Report, suora note 1, at 41-42; Order, supra note 5, at 6-7.

U 8/ See Report, supra note 1, at 39-4]1. See also Report of Special Task
Force on Three Mile Island Cleanup, Memorandum to William J. Dircks from
N. M. Raller, dated February 28, 1980, at [v-20, Y M(6): “Ineffective
use of limited financial resources of the licensee and the possibility
that the licensee could go bankrupt ana not be able to complete the
cleanup, an eventuality for which no contingency plans have been
identified.”

10/ Testimony of Aaron Levy of the Se-urities and Exchange Commission,
Division of Corporate Regulation, before the New Jersey Board of Public
Utilities at 470, 494-35 (May 24, 1978) (hereinafter cited as Levy
Testimony). '

11/ Direct Testimony of Thomas E. Dewey, Jr. {Theodore Barry & Associates
Study), Statement No. 3, at III-5 (March 4, 1980) (hereinafter cited
as Dewey Testimony).

12/ Llevy Testimony, supra note 10, at 483-84; telephone conversation with
Grant Guthrie, Securities and Exchange Commission, Division of Corporate
Regulation.
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It is important also to recognize that before the accident at TMI-2, the
licensee was a solvent corporation. It was therefore not financial misman-
agement that precipitated the financial distress of the licensee. Instead,
the accident at TMI-2, which led to the inoperability of that unit as well as
the shutdown of unit 1, was the factor leading to the need to buy electricity
from other sources to supplyléys customers as well as the costly need to
decontaminate that facility.=  For this reason, experts have not endorsed
bankruptcy---either liquidation or reorganizaiiyn---as an option that would
solve any of the currently existing problems.—" Rather, the potential
strength of the licensee to continue oneration or cleanup, or both, appears to
be contingent upon whether the licensze is afforded the rate increase; ig/
cover the costs of substituted energy sources and the cleanup of TMI-2.=—

2.0 BANKRUPTCY

The option of bankruptcy becomes a consideration when, in a debtor-creditor
situation, the debtor is unable to perform its part of an agreement because of
the existence of excess debts gg/the part of the debtor in relation to the
amount of the debtor's assets.—" One solution that the bankruptcy law utilizes
to remedy this situation is a court proceeding in which the debtor surrenders
virtual}y all its assets for distribution to creditors on a pro rata or partial
basis.=—" Although satisfaction of the obligations of the debtor occurs in a
manner generally uncontemplated by either of the pig}ies, the debtor-creditor
relationship remains intact during the proceeding.—" This type of solution,
obviously viewed as less than perfect blgyoth the debtor and the creditor, was
envisioned by Congress as early as 1800 as

13/ See levy Testimony, supra note 10, at 473-74 (GPU), 483, 520 (JCP&L).

14/ See Levy Testimony, supra note 10, at 483, 491, 502 and references in
note 77, infra.

15/ See Levy Testimony, supra note 10, at 501-02.
16/ 9 Am. Jur. 2d Bankruptcy Reform Act of 1978 Overview § 1.1, at 4 (1979).

17/ The individual debtor is entitled to certain property exemptions, which
consiitute property or assets that do not pass to the trustee for eventual
distribution among the creditors. See 11 U.S.C.A. §522 (1979).

18/ 9 Am. Jur. 2d, supra note 16, §1.1, at 4.

19/ 1In 1800 Congress first enacted the Bankruptcy Act. Since that time,
numerous acts and amendments have appeared. See J. MaclLachlan, Handbook
of the Law of Bankruptcy §28, at 21 et seq. (1I956). A major act was the
Bankruptcy Act of 1898, id at 22, which was amended in 1938 by what was
known as the "Chandler Act". 1d. at 24; 1D. Cowans, Bankruptcy Law and
Practice, §12, at 7 (2d ed. 1978) (hereinafter cited as Cowans). Finally,
40 years later Congress enacted the current Bankruptcy Code, which is
codified in Title 11 of the United States Code. Cowans, supra, §12, at 7.




a desirable method of balancing the necessity of reli,a}ng tiie debtor from the
woes of inextricable, prebankruptcy financial burdens=—" and the desirability
of allowing the cred}iyr to salvage some payment where the debt cannot or will
not be paid in full.=

In this vein and pursuant to the power delesgated to Congress in Article I, 529/
of the United States Constitution to legislate on the subject of bankruptcy,=
Congress enacted the latest version of the bankruptcy laws, the Bankruptcy

Code of 1978 (Code), 11 U.S.C.A. § 101 et seq. As mentioned above, one form

of bankruptcy requires the debtor to surreﬁagr the property of and the property
interests in its estate to the trustee, who ¥§9s, or liquidates, those assets
to pay the claims of the debtor's creditors.=— This type of bankruptcy,
called liquidation, is found in Chapter 7 of the Code and is generally utilized
if continuation of the business is not a viable option.

Liquidatéay results in the discharge of virtually all of the debtor's obli-
gations.=" Another solution, offered 1. Chapter 11 of the Code, is prefer-
able to a debtor that wishes to continue its business. Under a Capter 11
“"reorganization," the court enjoins creditors from attempting to claim the
debtor's assets until either the debtor or an inter,g;ed party formulates and
presents a plan of reorganization to the creditors.=—

20/ Certain debts remain nondischangeable under 11 U.S.C.A. §523. For
example. debtors must pay certain taxes and customs duties, §523 (a)(1),
and debts incurred as a result of false pretenses, fraud, §523(a)(2),
or willful and malicious injury to another entity or to the property of
another entity, 8§523(a)(6).

21/ 1 Cowans, supra note 19, §1, at 1; Arner, The Worthier Creditors (And a
Cheer for the King)--Revisited, 53 Am. Bankr. L. J. 389, 391 (1979)
(hereinafter cited as Arner). The purpose of the bankruptcy laws from
the public's point of view have been stated to be:

(1) to return to useful pruduction a man so harrassed by debt
that he cannot c¢o his work properly [and thus avoid transforming
the debtor into a public charge], and (2) to divide fairly among
the ...creditors such assets as he has. (Cowans, supra note 19,
§1, at 1.)

22/ Article I, §8 of the United States Constitution reads in pertinent
part as follows: "The congress shall have power to ... establish
... uniform laws on the subject of bankruptcies throughout the United
States...."

23/ 11 U.S.C.A. §704 (1379) (duties of trustee).

24/ 2 Collier Bankruptcy Manual, ¥ 700.01, at 700-1 (3d ed. L. King 1979);
3 Cowans, supra note 19, §901, _t 80-8l.

25/ 3 Cowans, supra note 19, §901 at 81. Mr. Cowans notes that Federal

" courts are "hospitable” to Chapter 11 proceedings because reorganization
with consequent rehabilitation is considered to be more desirable than
liquidation. 1Id., §901, at 83. See 11 U.S.C.A. §362 (1979) (automatic
stay provision).
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2.1 Chapter 7 Under the Code

Under Chapter 7, either the debtor or one or more creditors may file a peti-
tion for bankruptcy in the bankruptcy court. In the former instance, the
proceedigg/is called "voluntary." In the latter event, it is deemed "invoi-

untary.“=" In both cases, however, a trustee is a necessary part of the
Chapter 7 proceeding. In fact, immediately after the order fey/relief which
occurs upon commencement of a voluntary case under Chapter 7,=" the court

will appoint as interim trustee a disinterested person who is either a member
of a panel of private trustees or who was sggying as trustee in the case
immediately preceding the order for relief.=—=" The ngvice of the interim
trustee terminates upon the election of the trustee.=—

2.2 Financial implicatons of the Legal Obligations of a Chapter 7 Trustee

One of the duties of the trustee in a Chapter 7 case is to collect and reduce
to money the property of the debtor's estate and to close up the egb9te as
quickly as possible in view of the best interest of the creditors.=" Although
these particular tasks appear to be irreconcilable with the idea of safeguarding
any of the assets of the business for a purpose such as cleaning up TMI-2,
another duty of the trustee may arguably align itself more closely with the
public interest in and regulatory concern with safeguarding the public from

the danger of radiological harm emanating from the contaminated plant. This
duty, the fifth Juty enumerated in section 704 of the Code, is as follogii
"[T]he trustee shall if advisable, oppose the discharge of the debtor."=

The general effect of a discharge under section 727 is to relieve the debtor

from having to pay all §Q9t5 that arose before the date of the order for
relief under Chapter 7.=—

This provision could be utilized to discharge the licensee solely from its
non-license-related monetary obligations so that these funds could be used to
cleanup TMI-2. The responsibility for TMI-2 cleanup occasioned under the
license issued by NRC pursuant to Section 103 of the Atomic Energy Act of
1954, as amended (AEA) is not a debt within the meaning of the Code. There-
fore, use of the discharge provision to nullify the licensee's obligation to

25/ 11 U.5.C.F. §§301, 303 (1979).
27/ 1d. §3u01 (1979).

28/ 1d. §701(a) (1979).

29/ 1d. §701(b) (1979). The creditors who may vote for a trustee may also
elect a committee of creditors who hold an allowable, unsecured claim
to consult with the trustee, make recommendations to the trustee and

submit to the court questions affecting the administration of the estate.
Id. §705 (1979).

30/ 1d. §704(1) (1979).

31/ 1d. §704(5) (1979).

32/ 1d. §727(b) (1979). See also Klein, The Bankruptcy Reform Act of 1978,
53 Am. Bankr. L. J. 17 19 (1979) (hereinafter cited as Klein) (exceptions
to discharge provision).
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clean up TMI-2 would not only “e an improper application of the Code provisions
to the licensor-licensee relationship between the NRC and the licensee, but
also would thwart the NRC's regulatory authority to insist that the licensee
fulfill its responsibility to clean up the site. Under the AEA, only the NRC
can discharge a licensee from its 1icense3§9us excusing the licensee from its
duties incurred pursuant to that license. =  Rather than revoke the !license,
however, it would be in the public interest for the NRC to insist that the
licensee either restore TMI-2 to useful service or comply with its duty under
section 50.82 of the NRC Regulations to decontaminate and perhaps decommission
TMI-2. The argument could then be made that funds to clean up TMI-Z should be
allocated as an administrative expense urred as an "actual, necessary [cost
and expense] of preserving the estate. "= In the Code, adninistratig’ expenses
are given first priority over the general claims against the estate. =
Arguments raised under the AEA should be determinative of the fact that the
licensee has the first duty pursuant to the AEA to decontaminate TMI-2 whether
or not the licensee is in bankruvtcy proceedings.

Nonetheless, assuming arguendo thrat the debtor-creditor provisions of the Code
are applied to the responsibilities that the licensee has incurred as a regu-
lated entity, the language of the Code would not necessarily exclude decon-
tamination as a preferred priority. The licensee is a debtor in the sense
that it owes both the public and the NRC the duty to clean up a potentially
dangercus situation. Nevertheless, one could draw the inference from expert
testimony before the PUC that it might be inadvisable to promote an analogy
under the Code between the grant of a license and a debtor-creditor relation-
ship between the licensee and the NRC. Under the Code, with various exceptions
and subjss; to court approval, a trustee may assume or reject any executory
contract=—" or unexpired lease of the debtor. As noted in this

33/ Atomic tnergy Act of 1954, as amended, 42 U.5.C. §2234, 2236 (1976).
Cf. Palmer v. Massachuse’ts, 308 U.S. 79, 83 71939) (District Court had
no power to dea! with matter in keeping of state authorities).

34/ 11 U.S.C.A. §503(b)(1)(A) (1979).

35/ Testimony of Harvey Miller, of private New York law firm before
Pennsylvania Public Utility Commission (Cross Examinat, n), at 1496-97
(January 29, 1980) (hereinafter cited as Miller Testimony: 11 U.S.C.A
§507(a)(1) (1979).

If the NRC's claim were deemed not to gualify as an administrative
expense, it could be relegated to the status of a general, unsecured
claim and thus placed in the same category with such claims as wages,
salaries and commissions. See 11 U.S.C.A. §507(a)(3) (1979). B8But
see 10 C.F.R. §50.81(a)(1) (rights of creditor secured by lien upon
production or utilization facility, which is subject of license, may
be exercised only in compliance with and subject to same NRC reguire-
ments and restrictions as is licensee).

36/ The term "executory” denotes that which has yet toc be executed or per-
formed. Black's Law Dictionary 680 (4th ed. 1968).



testimony, some creditor- may urge that the license to operate TMI is a
contractua’ delegation, with that part of the license, which relates to decon-
tamination, as an executoryzsyntract and thus subject to rejection under
section 365(d) of the Code.—

Such a claim, hggyver, may not prevail in light of a recent Seventh Circuit
Court decision.—" In that case, the court noted that a l1iteral definition of
a contract executory in whole or in part could include the unperformed obliga-
tion of either tgg/debtor or the bankrupt under a contract fully performed by
the other party.=— Yet, the court reasoned that this jiterpretation in
bankruptcy cases would enable the trustee to repudiate accrued obligations.
The court therefore held that "a contract which is executory only in the sense
that it provides the fully performed non-bankrupt party with a clga’ against
the bankrupt estate is not one which may be assumed or rejected."— If,
however, the license is viewed as executory contract and is assumed rather
than rejected by the trustee, it is the above-mentioned witness' belief that
the costs associated with satisfying the contract would become an adminis-
trative expgnse and would therefore take priority over the claims of the other
creditors. —

One further possibility under a Chapter 7 liquidation proceeding is that the42/
debtor could attempt to exempt certain assets of the estate for the cleanup.—=
Although Section 522 applies to individual debtors, the obvious intent of the
section (which governs such exemptions) is to allow the debtor a minimal
amount of assets and property necessary to avoigayorcing the debtor and the
debtor's dependents to become wards of scciety.— This section arguably
could be applied by analogy to fill the gaps in the Code, which does not
address the peculiarities of a bankrupt public utili.y with a contaminated
nuclear power plant. In any event, whether any exemption could be large
enough to accomplish the cleanup of TMI-2 depends upon whether the entire
“estate"” of the licensee yields enough assets to clean up the site. Such an
arrangement, which would very likely result in none of the creditors being
paid, is not necessarily an unlikely result notwithstanding the fact that one
of the major purposes of the Code is to reimburse creditors. One of the

377 MiTTer Testimony (Direct), supra note 35, at 17. Miller also testified that
GPU advised him that it is committed to cleaning up TMI-2 as long as its
rates permit sufficient revenues to effectuate clean up. Id. at 18.

38/ %g; In re Chicago, Rock Island & Pacific R.R. Cc , 604 F.2d 1002 (7th Cir.
9).

39/ 1d. at 1003.

40/ 1d. at 1003-04.

41/ See Miller Testimony (Cross Examination), supra note 35, at 1496-97.

42/ See generally Klein, supra note 32, at 23.

43/ See 11 U.S.C.A. §522 (1979). Obviously this idea could be carried to
an eswreme: if GPU is not permitted to retain sufficient assets to
clean up TMI-2, then the contaminated plant will become the ward and

thus the expense of society.
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reasons for the existence of a bankruptcy law is the recognition that creditors
of a debtor with severe financial problems should be able to recoup at least a
proportional amount of their claims. In view of the public interest associated
with decontamination, however, creditors of a pudblic utility should expect to
recoup less than creditors of any o&ggr type of corporation if the funds are
necessary to avert a public hazard.—  Although a Chapter 7 liquidation would
be the appropriate option if TMI-1 and -2 were shut down permanently, creditors
would have a better chance tc recoup their losses, in spite of the decontamina-
tion of TMI-2, if the licensee were reorganized rather than liquidated.

2.3 Chapter 11 Under the Code

If the NRC authorizes the operation of TMI-1, the more appropriate chapier to
pursu2 under the Code would be a Chapter 11 reorganization. The purpose of
Chapter 11 is to allow the debtor to restructure its financial situation so
that the debtor may operate its business, thus providing employment as it
earns funds to pay creditgg? and to pay returns on stocks held by those who
invested in the business.— One commentator has aptly stated that the
“fundamental premise for a business reorganization is that assets used for
production in the industry for whisg/they were designed are more valuable than
those same assets sold for scrap."—  Certainly, in a situation where the
corporation supplies the public with a basic necessity such as electricity,
the need of the public may also be better satisfied by reorganization, rather
than liguidation. Moreover, the generation of electricity would lead to
revenues that could pe used to clean up TMI-2.

As under Chapt 9/7, a Chapter 11 case may be commenced either voluntarily or
involuntarily.—' Unlike a liquidation proceeding, however, in a reorganization
the court only appoints a trustee where a party in interest so requects and
where the court has made certain findings, such as fraud, dishonesty, incompe-
tence, gross mismanagement, or that such an appointment is in the best 1n88;ests
of creditors, equity security holders, and other interests of the estate.—

if no request is made for a trustee or if the court does not order the appoint-
ment of a trustee, then the debtor in possession has all the rights and duties
of a trustee subig;t to any limitations on a trustee and other than the right
to compensation.—' If a trustee is appointed, and unlesgo}he court orders
otherwise, the trustee may operate the debtor's business.—

44/ See text accompanying note 143, infra.

45/ Klein, supra note 32, at 7. See also King, Chapter 11 of the 1978
Bankruptcy Code, 53 Am. Bankr. L. J. 107, 107 (1979); Klee, All You
Ever wanted To Know About Cram Down Under the New Bankruptcy Code,
57 Am. Bankr. L. J. 133, 133 (1979) (hereinafter cited as Klee).

46/ Klein, supra note 32, at 7.

47/ 11 U.S.C.A. §§ 301, 303 (1979). See generally Klein, supra note 32,
at 29-30.

48/ 1d. §1104 (1979).
49/ 1d. §1107 (1979).

50/ 1d. §1108 (1979).
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The trustee, in effect, replaces the Board of Directors. Although the trustee
usually chooses to retain the kexlyanagement of the corporation to continue
the business of the corporation,— the trustee also g,; the discretion, with
court authorization, to replace management personnel.—" A so un’ike in a
Chapter 7 ca. , where unsecu§§9 craditors with allowable claims may choose to
form a creditors' committge,—  the court in a Chapter 11 proceeding appoints
a committee of unsecured— cred@&yrs as soon as practicable after the order
for relief in a Chapter 11 case.=—" Among the powers and duties of such a
committee in a reorganization proceeding are the power to authorize the employ-
ment of such persons as attorneys and accountants; the power to consult with
the trustee or debtor in possession; the power to request the appointment of a

trustee or exaniner;sepd the power to partic:,ate in the formulation of a
reorganization plan.—

The debtor may file a reorganization plan with a petition Sgymencing a voluntary
case or at any time in a voluntary or an involuntary case.—" However, the
debtor has only 120 days within which to enjoy the exclusive right to file a
plan after the date of the order for relief. Any party in interest, including
the debtor, the trustee, and a creditors' committee, among others, may file
such a plan if a trustee has been appointed, if the debtor has not filed a
plan before 120 days after the date of the order for relief and if the debtor

| has not filed a plan that has been accepted before 180 days after the date of

the order for rsé}ef by each class the claims or interest of which are impaired
under the plan.—

The reorganization plan must designate, subject to certain conditions, each
class of claims, specify any class of claims or interests that is not impaired
under the plan, specify the treatment of any class of claims or interests that
is impaired under the plan, provide the same treatment for each claim or
interest of a particule lass unless the holder of a particular claim or
interest agrees otherwise, provide an adequate mechanism for execution of the

51/ Llevy Testimony, supra note 10, at 488.
52/ Levy Testimony, supra note 10, at 497-98.
53/ 11 U.S.C.A. §705 (1979).

54 An allowed claim of a creditor secured by a lien on property in which
the estate has an interest is a secured claim to the vvtent of the value
of the creditor's interest in such property. The claim is unsecured to
the extent that the value of the creditor's interest is iess than the
amount of the allowed claim. 11 U.S.C.A. §506(a) (1979).

55/ 1d. §1102(a)(1) (1979). Other committees may be appointed upon a request
a party in interest. Id. §1102(a)(2) (1979).

2l

56/ 1d. §1103 (1979).
57/ 1d. §1121 (1979).
58/ 1d. §1121(b), (c) (1979). See generally Klein, supra note 32, at 9-10.




plan---e.g., retention by the debtor of all or part of the property of the
estate, transfer of property to one or more entities, merger or consolidation
of the debtor with one or more persons, sale of property belongggg to the
estate---and provide for modification of the corporate charter.=—

If the company undergeing financial difficulties is a registered holding
company, as is GPU, that company must comply with the saydate of the Public
Utility Holding Company Act of 1335, as amended (Act).— The Act requires
registered holding companies to file their proposed reorganization plans with
the Securities and Exchange Commission (SEC) for the approval of the SEC after
an opportunitglyor an initial hearing before the SEC prior to its submission

to the cogE .~ The SEC has the right to propose the plan in the first
instance.—" Moreover, the SEC has the jurisdiction to eitner approve or dis-
approve of the expenditure of funds for fees, expenses and remuneraésyn paid in
connection with a liquidation, reorganizatior or receivership case.—
Notwithstanding the section in the Code, which states that the6§§c may not appeal

from any court judgment, order, or decree entered in the case,— 1if a registered
holding company enters into recrganization proceedings, that company must obtain
approval of its plan from both the SEC and the bankruptcy court.—" As does the

NRC, the SEC acts in the public interest. In specific, the SEC has jurisdiction
under the eg; to protect ‘%e investors and consumers oy public utility holding
companies.—

59/ 11 U.S.C.A. §1123 (1979). After the plan is filed, the holder of a
claim or interest may accept or reject the plan, id. §1126 (1979), or
the plan may be modified. 1d. §1127 (1979). The court may confirm
the plan if certain conditions are met. Id. §1129 (1979). After
confirmation, and absent an order revoking an order of confirmation,
the debtor may execute the plan. Id. §81142, 1144 (1979).

60/ 15 U.5.C. §79 et seq. (1976).

61/ 15 U.S.C.A. §79k(f) (Supp. 1980); Levy Testimony, supra note 10,
at 477, 526.

62/ 15 U.S.” A §79k(f) (Supp. 1980).

63/ 1d.; Levy Testimony, supra note 10, at 525.

64/ 11 U.S5.C.A. §1109(a) (1979). Section 1109(a) also provides that the
SEC may raise and may appear and be heard on any issue in a case under
Chapter 11.

65/ Levy Testimony, supra note 10, at 477. Telephone conversation with
Grant Guthrie, Securities and Exchange Commission, Division of Corporate
Regulation.

66/ See 15 U.S.C. §79a (1976); 15 U.S.C.A. §79k(f) (Supp. 1980).
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The first hurdle a company faces is whether the company has enog99 assets and

cash to operate pending formulation and acceptance of the plan.—" Although
there are provisions in the Code for court approgg} of a plan even though some
classes of creditors do not approve of the plan,~— the aim of Chapter 11 89/

the negotiation of a consersual plan between the debtor and the crediters.—
while negotiating the plan, the debtor must be careful not to encourage dissent
by even the common shareholder class, or else the debtor will risk alienating

creditor cla,a,s that might ordinarily later decide to invest in the stock of
the utility. —

[f the debtor is unable to negotiate a plan that satisfies all of the credi-
tors, the "cram down" provision of the Code becomes applicable. This pro-
vision allows judicial confirmation of a plan over the dissent of one or more
classes of creditors if the plan does not discriminate unfairly and is fair
and equitable with respect to each c}i7s of claims or interests that is impaired
under and has not accepted the plan.—" In effect, the provision requires
that each 95}ority claim be satisfied unless the holder of the claim agrees
otherwise.—" Under the plan each member of the dissegs}ng class receives the
amount that would have bLeen received upon ligquidation.—" For example, a
secured credj§9r receives the value of its secured position in cash or cash
eguivalents,—" and no junior creditor or stocbholdeysyay receive anything
until the dissenting creditor class is paid in “ul1.—=" If a plan essentially
cannot be consummated, on request of a party in interest and after notice and
a heaigyg. the court may convert the Chapter 11 proceeding into a Chapter 7
case.—  In this event it appears that the priorities system set out in
section 507 of the Code would apply tc the claims of the creditors.

2.4 Financial Implications of Legal Obligations of a Chapter 11 Trustee

Even if a plan could be devised for the reorganization of the licensee, and
al though reorganization would be a more favorable option than liquidation,

67/ Miller Testimony (Cross Ix«mination), supra note 35, at 1433.
68/ See 11 U.S.C.A. §1129(b) (1979).

69/ Miller Testimony (Cross Examination). supra note 35, at 1436-37.
70/ 1d. at 1440-41.

71/ 11 U.S.C.A 8§1129(b)(1). See generally Klein, supra note 32, at 14-15;
Klee, supra no*» 45, at 134-38.

72/ Klee, supra note 45, at 137.
73/ 1d.

74/ Miller Testimony (Cross Examination), supra note 35, at 1431.
75/ 1d. at 1432.

76/ 11 U.S.C.A. §81112(b)(7). Section 1112 also describes other situations
that could result in conversion--or dismissal--of a Chapter 11 case.
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such a course action has not been reconnended.Zl/ Many problems are

associated with a Chapter 11 proceeding aside from the general confusion

that occurs during formulation of the plan: vendor credit may become more
difficult to 9s}ain and bank loans may be limited and subject to approval

of the court;— variou’gjssues may arise that may result in iengthy 80/
11 igation proceedings;— ' a stigma attaches to a once-bankrupt Comgany :—
there are higher interest rates imposed on a once-bankrupt company;,—
operation of the company is inefficient during reorganization because of 8z,
numerous court appearances and requirsg/attendance at creditors' meetings;—"
the costs of reorganization are high.=" In this case reorganization would

77/ See, e.g., Report, supra note 1, at 39-40; Dewey Testimony, supra
note 11, at III-5; er Testimony (Direct and Cross Examination),

supra note 35, passim.

78/ Miller Testimony (Direct), supra note 35, at 8, 21; Miller Testimony
(Cross Examination), supra note 35, at 1409.

Under GPU's revolving credit agreement with the lending commercial
banks, the institution of bankruptcy proceedings against GPU would be
viewed as a default on the part of GPU and would therefore authorize
the acceleration of the maturity of outstanding loans by GPU if so agreed
upon by a majority of the banks. Statement by J. Graham, Treasurer of
GPU, in Response to Letter from Senators Alan K. Simpson and Gary Hart
at 11 (November 25, 1979). Moreover, all of Met-Ed's outstanding bonds
provid~ that if Met-Ed should become subject to reorganization proceed-
ings, ti.. naturity of all its outstanding bonds may be accelerated and
interest shall thereafter accrue on the bonds at a rate equal to the
highest rate payaole on any outstanding Met-Ed bond. Id. at 14. See
generally id. at 12-15 (adverce effects of bankruptcy).

79/ Miller Testimony (Direct), supra note 35, at 8-9, 15, 16, 17 (regarding
use of revenues to supply electricity services at prices below current
costs, i.e., whether the bankruptcy case is being used to subsidize
reduced costs to customers resulting in an invasion of case collateral;
whether court will permit allocation of the insurance funds to clean
up TMI-2; regarding whether the TMI operating license is an executory
contract so that decontamination of TMI-2 can be avoided).

80/ 1d. at 28.
81/ 1d. at 29.
82/ 1d. at 34.

83/ 1d. at 14, 34; (Cross Examination) at 1487, 1498 (costs are associated
with hiring trustee, counsel, accountants, creditors' committees;
appraisers, examiners, etc.); Levy Testimony, supra note 10, at 483, 510.
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not be a solution to any of the problems associated with the plant. It would
simply permit the current situation to centinue asah’fore reorganization except
that a trustee might be appointed as a supervisor.=—

The negotiation of a plan, however, may give the regulatory agencies addi-
tional leverage to insist that decontanination of TMI-2 be treated as an
administrative expense and thus a firsc priority item. If the company
refuses or is unable tn undertake decontamination without court approval,

and if the court is unpersuaded by a claim that the licensee must satisfy

fts obligatiors under the AEA before paying debts pursuant to the Code, the
PAPUC could refuse to allow the rate increases necessary to mainég)n the busi-
ness and thus frustrate confirmation of the reorganization plan.=" Further-
more, if the situation warranted such an action, the NRC under section 103

of the AEA could refuse to find the licensee financially qualified to operate
the plant. If another company were granted a certificate of convenience by
the PUC to operate TMI-1, the NRC could refuse to allow a transfer of the
operating licens: under §184 of the AEA and 10 C.F.R. §50.80, both of which
require NRC approval to alienate a license.

3.0 THE EFFECT OF STATE BANKRUPTCY LAWS

Because the Code was conceived as a result of a specific power granted to
Congress by the Constitution, the Code possesses the status of the supreme
law of the land. Provisions of the Code thus take precedencssyver and
supercede any state or local laws in conflict with the Cude.=—" For example,
priorities in the 5,9eral Bankruptcy Code prevail over nonbankruptcy priori-
ties in state law,—' and states may not exercise their power of eminsB}
domain over property within the jurisdiction of the bankruptcy court.—

However, the Code continues to adopt various state laws that definsgynd
prescribe property rights and 1i.bilities of persons and entities.— The
Code refers specifically to state law for exemptions of property that should

84/ Levy Testimony, supra note 10, at 488.
85/ 11 U.S.C.A. §1129(a)(6).

86/ Greenberg, Municipal Bankruptcy: Same Basic Aspects, 10 Urban Lawyer 266,
267 (1978) (herefnafter cited as Greenberg), Cowans, supra note 19, §11,
at 3. See also Perez v. Campbell, 402 U.S. 637, 649 (1971) (test of
conflict 1s whether state statute “stands as an obstacle to the accom-
plishment and execution of the full purposes and objectives of Congress").

87/ 1 Cowans, supra note 19, §11, at 4.
88/ 1ld., §11, at 6,

89/ Cowans, supra note 19, 1979 Supplement at xvii.

D-13



be left to the debtors, namely soytain essentials necessary for the protection
of themselves and their fam ly. =" Moreover, state law that attempts not to
administer the affairs of debtors but only to presgi)be the effect of bankruptcy
upon property or persons is generally permissible.=" State law also retains
its authoritgzyoncerning any matter that has not been specifically addressed

by the Code.—

The States of both New Jersey and Pennsylvania !fave provisions in their
corporate statutory laws for the appcintment of ags’cciver upon a bill of
equity or an aclion by creditors or shareholders.=" [In Pennsylvania the
provision applies when the corporation becomes insolvent or finds itself in
financial aifficulty. In New .'ersey the receivership action may be
brought when the corporation is insolvent, has suspended its ordinary busi-
ness for lack of funds or is being conducted at a great loss and is greatly
prejudicial to the interests of i°'s creditors and shareholders.

In view of the fact that the Federal Bankruptcy Code governs in the area of
bankruptcies where state legislation may conflict, the purpose of the state

law must he analyzed in order to ascertain whether the Code supercedes the

state law. The current provision in New Jersey, for example, which refers

to insolvency, not bankruptcy, is actually a revisfon of certain earlier
repealed sections. The current version, section 14-2, differs from one of

these earlier sections, section 14-3, ‘n that it limits the type of creditor
that ma, be a plaintiff in a receivership action. However, the purposes of 34/
the present section 14-2 and the earlier section 14-3 appear to be identical.—
One commentator noted that under the previous section 14-3, a New Jersey

90/ 1 Cowans, supra note 19, §20, at 15-16, §381, at 520-21; 1979 Supplement,
§381, at 29.

91/ 1d. §21, at 17. State decisions that attempt to interpret the Code are
not binding on federal courts, however. 1d., §23, at 19, citing Petition
of Portland Electric Power Co., 162 F.2d 818 (9th Cir.), c_e__—r_t_agnied.

332 v.S. 837 (1947).

92/ Greenberg, supra note 86, at 267.
93/ N.J. Stat. Ann. 184A: 14-2 (West); Pa. Stat. Ann. tit. 15, §1319 (Purdon).

‘'ow Jersey also has a separate provision for receiverships in the event
that a railroad, cana! or turnpike compa«y becomes insolvent. N.J.
Stat. Ann. 48: 3-28 (West).

34/ The earlier section 14-3 reads as follows:

When any corporation shal) become insolvent or shall suspend its
ordinary business for want of funds to carry on the same, or if

its business has been and is being conducted at a great loss and
greatly prejudicial to the interest of its creditors or stockholders,
any creditor...may...3apply to the court of chancery for an injunction
and the appointment of a receiver or receivers or trustees.

uoted in Kramer, Insolvent Estates in Federal and State Courts and

the AppTication +f Section 2 Subsection a of the Bankruptcy Act,

utgers L. Rev. n. reinafter cited as Kramer).
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court recognized the predominance of Federal bankrup Jaw even when the
Federal law was invoked subsequent to the state law.=—  This commentator also
analyzed other sections of the New Jersey "Insolvency, Receivers and Reorgani-
zation Act” in 1ight of early chancery court cases and concludes thg&/"when
read in toto [they] fit snugly into the mold of an insolvency law."=—" In the
1800's, courts of New Jersey interpreted the purpose of the state statute as
being identical to the bankrupt:y laws: to prevent fraud by corporations and
to ensure the creg”ors of these institutions an equal distritution of the

company's assets.~—" In t58/1930's, courts confirmed the "bankrupt character”
of the New Jersey statute.=—

Although these sections of the New Jersey act have been repealed since these
decisions, the sections in the current chapter on insolvency appear to have
the same intent: the appointment of a receiver in the event that a corpora-
tion becomes financially unstable to undertake possession of the corporation's
proper.Ly and to settle or compromise with any debtors or creditors of the
corpogg)ion. The receiver may also continue the business of the corpora-
tion.= As does the Code, the New Jersey statute provides for th106)ghts of
setoff and counterclaim as well as a determination of preferences. —' [t
appears that the New Jersey statute, althoughlagyitled "insolvency," is in
reality a bankruptcy act similar to the Code.~—

The Supreme Court case of International Shoe Company v. Pinkus is controlling.
The Court there stated that "[1]t is apparent, without comparison in detail of
the provisions of the Bankruptcy Act with those of the Arkansas statute, that
intolerable inconsistencies and confusior .._.id result if that insolvenc éyw
be given effect while the national Act is in force" (emphasis suppiiedi.!g—
This case dispells any belief that an insolvency law is not encompassed

95/ Kramer, supra note 94, at 406.

96/ Kramer, supra note 94, at 407.

97/ Kramer, supra note 94, at 408, quoting Van Wagenen v. Paterson Savings
Bank, 10 N.J. Eq. 13 (Ch. 1854).

98/ See, e.g., Bloch v. Bell Furniture Co., 111 N.J. Eq. 551, 561, 162 A. 414,
418 (EBA 1932).

99/ N.J.S.A. 14A: 14-5(g) (West) (Powers of receivers; general).
100/ 1d. §§ 12-8, 14-14.

101/ See Kramer, supra note 94, at 409.
102/ 278 U.S. 261, 265 (1929).
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PEmUIISNIEN SO Te——

by the Cede,igé’ Therefore, it is certain that both the New Jersey statute
and that of Pennsylvania--whose law refers both to insolvency and bDankruptcy=--
would govern in state court proceedings only to the extent that they do not

conflict with the Code

[f the Taws of either state were 2pplied, Decause state Taws are nol per-
mitted to conflict with the provisions of the Code, an adjudication by a
state court concerning the duty to clean up TMI-2 would not differ fror that
of a Federa! court as a result of the substance of the law that is apt’'fed
to the case. In any event, because of the large amount of money at fss.e
and the fact that twc states would be involved because of the Jlocation o GPU's
headquarters as cpposed to the place of the accident, which is the resi_ . Ce
of the licensee, a bankruptcCy proceeding would probably be brought in the
Federa! district court, where the Code provisions would govern. The (ode
would also apply in both state and Federal courts in the reorganization
proceeding of a company because both New Jersey and Pennsylvania have SRET
porate reorganization Zrovisione that defer to Federal bankruptcy law.—

4.0 TREATMENT OF PUBLIC UTILITIES UNDER ThE CODE

As stated earlier, the main purpose of the Code is to discharge debtors fros
their obligation to satisfy existing debts in their entirety and tgogqua1ize
the resultant financial losses placed upon the debtors' creditors.=—— There
are no provisions in the (ode designed specifically to assure tha' the
interest of the public -~ in continued service, for example -~ will De
protected if the bankrupt corporation is a public utility. In fact, with

two excepticns, there are no special provisions in the Code for the adein-
istration of the affairs of a bankrupt public utility.

1037 See aisc 9 Aa. Jur. 2d Bankruptcy § 12, at 55 (1963) (well settled that
Thsofar as insolvency laws and bankruptcy laws relate to same subject
matter and affect same persons, all conflicting or inconsistent state
laws on insolvency are superceded or suspended by Federal lTaw). But
see Stellwagen v. Clum, 285 U.S. 605, 616 (1918) (state laws providing
For sale and distribution of a debtor's property may not amount to
insolvency laws). The Stellwagen Court explained that one of the
principal requirements of a true bankruptcy law is that it discharges
the debtor's property from the obligation of existing debts. Id. The
Stellwagen case was cited by the Supreme Court in Straton v. New, 283
7S 513. 327-28 {1931), which held in effect that the rule in Stellwagen
would not apply upon a showing that the statutory action in the state
court is an insclvency action.

104/ N.J. Stat. Ann. 14A: 14-23 thru 14-27 (West); Pa. Stat. Amn. tit. 15,
§1320 (Purdon).

105/ Lowell, A United States Bankruptcy Statute, 50 Am. Bankr. L.J. 99,
99 (1976).
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The two exceptions are municipalities (Chapter 9) and railroads (Chapter il,
Subchapter 4), which are both imbued with a public mandate. Since municipali-
ties and railroads serve basic pubiic needs in the manner of a public utility,
it is instructive to understand the origin and the provisions of these chapters.
Both Chapter 9 and Chapter 11(4) were enacted as remedial measures in order

to facilitate financial rehabilitation. Both assume that the corporatelaéyuc-
ture will continue its operations throughout the bankruptcy proceeding.=—

5.0 CHAPTER 9 UNDER THE CODE

Current Chapter 9 of the Code, which is entitled "Adjustment of Debts of a
Municipality," was first conceived in 1934 in order to ameliorate the national
problems of municipal corporatiga,/and instrumentalities that were suffering
difficult financial situations.=——" Although municipalities supply necessary
services to its inhabitants such as police protection and rubbage retrieval
and disposal, the peculiar character of municipalities as a creation of the
state has necessitated the enactment of unique provisions in Chapter 9.
First, the Code reserves power to the states to control municipalities by
legislation or otherwise in the exercise of its political or governmentalloe/
powers, including the experaitures for political or governmental actions.=—
Nevertheless, creditors are not bound by state law prescribing a method of
composition of indebtedness. Nor does a judgment enteredlug9er state law
bind a creditor that does not consent to the composition.=—=" Second, the
court may not interfere with any of the debtor's political or governmental
powers, property or revenues, or e?iaynent of any income-producing property
without the consent of the debtor.==" Chapter 9 is also unique in relation
to both Chapters 7 and 11 under the Code because only the debtor - muniiii/
pality, as opposed to creditors, may petition the court under Chaptei197——
and only the debtor may file a plan for the adjustment of its debts.===" The

106/ 5 Collier on Bankruptcy, 977.02[1], at 478-79 (14th ed. J. Moore, L. King
1978) (hereinafter cited as 5 Collier). Chapter 9 has outlived its use
as emergency legislation. After its repeal in 1946, its subsequent
reenactment integrated it into the Code as a permanent chapter. Id.
981.01 [1.10], at 1556-57. See also 11 U.S.C.A. §901 (1979) (adopts
certain provisions of Chapter 11, but not of Chapter 7).

107/ 5 Collier, supra note 106, 981.02, at 1557-68.
108/ 11 U.S.C.A. § 903 (1979).

109/ 1d. §903(1), (2) (1979).

110/ I1d. § 904 (1979).

111/ 1d. § 921 (1979). 5 Collier, supra note 106, 981.02, at 1560. Sec-
tion 301 of Title 11, which relates to voluntary cases, has been incor-
porated into Chapter 9 oy section 901, as opposed to section 303, which
refers to involuntary cases under Chapters 7 and 11. Historical and
Revision Notes, 11 U.S.C.A. § 901, at 332 (1979).

112/ 11 U.S.C.A. § 941 (19/9).
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provision regarding the contents of the reorganization plan fil,g/1n a Chap-
ter 11 case is generally applicable to a Chapter 9 bankruptcy.—

The special features peculiar to Chapter 9 by virtue of the relationship of
the municipality with the state reduce the analogical value between munici-
pal bankruptcy proceedings and those of public utilities. The important
factor here is the genesis of Chapter 9 as emergency legislation that ulti-
mately evolved into a permanent chapter of the Code.

6.0 RAILROAD REORGANIZATION -- CHAPTER 11(4) UNDER THE CODE

In 1933 bankruptcy law concerning railroads, enacieu as Section 77 of the
Bankruptcy Act, was passed to aid and simplify the administration of the
monetary affairs of riilyoads during the period when they were in severe
financial situations.—

Before the Federal bankruptcy law was enacted, ‘7 a railroad went into
receivership in a state court, ancillary proceedings were necessary in every
state in which the railroad had property. If the proceeding were held in a
Federal court, ancillary proceedings were necessary in every circuit. What
is now Chapter 11(4) was enactea to simplify the bankifg}cy proceeding, thus
eliminating unnecessary expense, confusion and delay.~——

Under Chapter ll(t)lgg/the Code, the court appoints a disinterested person to
serve as a trustee.=— The Interstate Commerce Commission, the Department
of Transportation and any state or local commission having regulatory juris-
diction over the debtor fiy/raise, may appear and be h’f§9 on any issue in

a case under Chapter 11.—=' With several exceptions,=—" the trustee and
the debtor are subject to the provisions of the Interstate Commerce Act that
are applicable to railroads and the trustee is subject ‘o orders of any
Federal, state or local regulatory body to the same extent as the debtor
would 9}9}' a petition commencing the case under Chapter 11 had not been
filed.===' Any order of a regulatory commission requiring the expenditure

1137 Td. §§ 901, 1123 (1979). Section 1123 applies to a Chapter 9 bankruptcy
with three exceptions, suosections 1123(a)(6), 1123(a)(7) and 1123(c).
The first subsection refers to the rights associated with voting equity
securities, the second provides for the manner of selecting a trustee,
officer or director under the plan and the last subsection refers to
cases concerning individuals.

114/ See 5 Collier, supra note 106, ¥ 77.02[1], at 475-77.
115/ 1d.
116/ 11 U.S.C.A. § 1163 (1979).

117/ 1d. § 1164 (1°79) (these regulatory bodies may not appeal, however,
From any jud: :nt, order or decree entered in the case).

118/ Id. § 1166 .79) (exceptions are abandonment or merger, modification
of the financial structure of the debtor or issuance or sale of securi-
ties under a plan).

119/ 1d.
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or incurring of an obligation for the expenditure of non,loyrom the estate
is not effective, however, unless approved by the court.

Chapter 11(4), unlike other chapters in the Code, specifically requires

; . the court and the trustee [to] consider the public interest in
addition i?l’he interests of the debtor, creditors, and equity security
holders."==" This is one of the major differences among the different types
0* bankruptcy proceedings discussed in this paper. The distinctions among

widation, reorganization, and railroad reorganization have been clearly
¢ uscidated as follows:

A1l of the respondents' contentions overlook the distinctions
between ordinary bankruptcy proceedings and reorganization pro-
ceedings in general, and the further distinctions between a . . .
reorganization proceeding and the special provisions . . . relating
to railroaa reorganizations. An ordinary bankruptcy is directed
toward the liquidation of the debtor's business, and the distribu-
tion of the debtor's assets among its creditors. A . . . reorganiza-
tion is directed toward the continuation of the debtor's busiitucs

so that it may be resicred to solvency, and its creditors ultimately
satisfied. A railroad recrganization . . . involves an additional

eiement, the overriding pub11i229terest in the continuation of
rail transportation services.

In spite of the existence of a Federal bankruptcy law enacted solely to
administer the bankruptcies of railroads, the financial problems of rail-
roads in the Midwest and Northeast regions of the United States persisted.
In order to stymie a potentially worse situation and thus safeguard the
economic well being of the entire nation, 9939ress enacted the Regional
Rail Reorganization Act of 1973 (RRR Act).==" The necessity and purpose

of the RRR Act were explained by Mr. Justice Brennan of the Supreme Court
of the United States:

12077 Td. § 1166(1) (1979).

121/ 1d. § 1165 (1979). See also New Haven Inclusion Cases, 399 U.S. 392,
431 (1970) (conservation of debtor's assets for benefit of creditors
and preserva*ion of ongoing railroad in public interest).

122/ In re Penn Central Transp. Co., 315 F. Supp. 1281, 1283 (E.D. Pa. 1970),
aff'd 453 F.2d 520 (3d Cir.), cert. denied, 408 U.S. 923 (1972).

123/ 2 U.S. Code Cong. & Ad. News, 93d Cong., 1st Sess. 3248-49 (1973); In
re Ann Arbor R.R. Co., 414 F. Supp. 812, 818 (E.D. Mich., S.D. 1976).
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A rail transportation crisis seriously threatening the national
welfare was precipitated when eight major raflroads in the north-
east and midwest region of the country entered reorganization
proceedings under . . . the Bankruptcy Act . . . . After interim
measures proved to be insufficient, Congress concluded that solu-
tion of the crisis required reorganization of the railroads,
stripped of excess facilities, into a single, viable system oper-
ated by a private, for-profit corporation. Since such a system
cannot be created under [bankruptcy] rail reorganization law, and
since significant Federal financing would be necessary to make
such a plan workable, Congress supplemented [the Bankruptcy Act]
with the Rail Act, Ygi?h became effective on January 2, 1974.
(footnotes omitted)—

The RRR Act states thc >ix purposes that this Act was designed to accomplish:

(1) the identification of a rail service system in the midwest
and northeast region which is adequate to meet the needs and
service requirements of this region and of the natfonal rafl
transportation system;

(2) the reorganization of railroads in this region into an
economically viable system capable of providing adequate and
efficient rail service to the region;

(3) the establishment of the United States Railway Association,
with enumerated powers and responsibilities;

(4) the establishment of the Consolidated Rail Corporation, with
enumerated powers and responsibilities;

(5) assistance to States and local and regional transportation
authorities for continuation of local! rail services threatened
with cessation; and

(6) necessary Federal financial aigg’tance at the lowest possible
cost to the general taipayer.—

1247 Regional Rail Reorganization Act Cases, 419 U.S. 102, 108-09 (1974).
125/ Regional Rail Reorganization Act of 1973, 45 U.S.C.A. § 701(b) (1976).
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The Ug&&,d States Railway Association is an incorporated, nonprofit associa-
tion, which has, among other powers, the powe{2§9 engage in the prepara-
tion and ‘nplenentation of the final system plan.— One of the goals of
such a plan is the creation, through reorganization, oi 15394nc1al1y self-
sustaining rail and express service system in the region." The final
system plan must designate the rail properiies of railroads in reorganiza-
tion in the region or of railroads leased, operated, or controlled by any
railroad in reorganization in the {25}°“ that are to be transferred to

the Consolidated Rail Corporation.==" This Corpuration is a for-profit
corporation that is a creation of state laws. It is neiigay a Federal
agency nor an instrumentality of the Federal Government.

Although both the RRR Act and the Code deal with the reorganization of
bankrupt railroads, the difference between the two enactments has been
described in the following manner:

Reorganization undar the Rail Act, pursuant to the Final System
Plan, involves the transfer of a major portion of the railroad
properties and the obligation to operate a railroad from [the
railroad's] Trustee to Conrail. The principal purpose of this
physical restructuring of the railroad 'is to reorganize the
regional rail structure, not to determine the rights and priori-
ties of creditors and stockholders of the bankrupt railroad.
These matters remain governed by...the [Code], which continues in
effect except wrerelsg’c1fically contradicted by tnhe Rail Act.'
(footnotes omitted)=—

The reorganization court must utilize the RRR Act in the reorganization
proceeding unless the court finds that the railroad is reorganizable on an
income basis within a reasonable amount of time under bankruptcy law and that

1267 1d. § 711(a) (1976).

127/ 1d. § 712{a)(1) (1976).

128/ 1d. § 716(a)(1) (1976).

129/ 1d. § 716(c)(1)(A) (1976).

130/ 1d. § 741(b) (1976).

131/ In re Lehigh Valley R.R. Co., 558 F.2d 137, 141 (3d Cir. 1977).
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the public interest would be better served by such a reorganization than
by reorganization under the RRRA or that the RRR Act does not provig!/a fair
and equitable process for reorganizing the estate of the railroad.

In view of the fact that both the RRR Act and Chapter 11(4) of the Ccde are
grounisg/upon the principle of continuous service by the reorganizing corpora-
tion, the oft-litigated conflict between the right of the public to
receive a fundamental service and the right of the creditors to receive
satisfaction of their claims against the debtor is of great importance. The
reasoning of the Supreme Court, which has attempted to balance these com-
peting, mutually exclusive claims, may alsc be relevant by analogy to the
prospects of cleaning up TMI-2. Whetner Met-Ed's funds will be used for
clean-up as a means of protecting the public's interest in continued healih
and safety or for satisfying the claims of creditor's is an issue that must
be resolved.

The arguments made in favor of continuing rail service in the public interest
are: the personal convenience of the users of the railway service; the
economic health of the nation, which depends upon carrier service for the
marketing of crops and other products; the fact that the "overriding theme
of the RRR [Act] is the paramount pubiic interest associated with continued
operation of the rail lines and the obvious inability of private interesis‘/
most notably those of creditors, to provide an effective counterweight;"=—
and that creditors of the railroad company, by choosing to invest in a
public utility, took upon themselves the risk that there might be a chance
of continued unprofitab{§59peration and that thefr rights would be secondary
to the public interest. The United States Supreme Court has generally
recognized that the rights of bondholders ". . . do not command Procrustean
measures [and] do not dictate that rail operations vital to th9158}‘°“ be
jettisoned despite the availability of a feasible alternative.'

1327 45 U.5.C.A. §717(b)(1) (1976). See also In re Penn Central Transp. Co.,
384 F. Supp. 835, 917-18 (Sp. Ct. 1974), 382 F. Supp. 856, 859 (E.D.
Pa. 1974) In re Boston & Maine Corp., 378 F. Supp. 68, 80 (D. Mass.
1974).

133/ 5 Collier, supra note 106, ¥ 77.02[1], at 479-80 (section contemplates
continued corporate existence of debtor, but not to exclusion of
crediters who may share in debtor's assets); 45 U.S.C.A. § 701(a)(4)
(1976) (continuation and improvement of essential rail service is nec-
essary to preserve and maintain adeguate national rail services and an
efficient natfonal rail transportation system. See also In re Central
R.R. Co., 521 F.2d 635, 638 (3d Cir. 1975) (under RRR Act, reorganiza-
tion proceeding must be designed to keep railroad operational until
final railroad reorganization plan has been designed), citing In re
Lehigh Valley R.R. Co., 508 F.2d 332, 338-40 (3d Cir. 1

134/ In re Ann Arbor R.R. Co., 414 F. Supp. 812, 817-18 (E.D. Mich. 1976).

135/ Hazer Assuring Adequate Rail Service: The Conflict Between Private
Rights and Pu 5?{ Needs, 45 fordnam L. Rev. 1429, 14

136/ Penn-Central Merger Cases, 389 U.S5. 486, 510-511 (1968).
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The issue of whether creditors must bear the financial burden of continuing
to provide unprofitable rail service to the public cannot be resolved wich a
simple affirmative or negative answer because of the countervailing principle,
equally recognized by the United States Supreme Court, that a caris,y cannot
be compelled to operate even a portion of its business at a loss.—

Indeed, these two contrary policies == public interest versus creditors'
rights -- have forced the Court to seek an equitable balance between the
needs of the public and the rights of creditors.

Creditors ground their right to discontinue the use of their property in an
unprofitable venture upon the guarantee of the Fifth Amendment, which pro-

vides: "No person shall . . . be deprived of life, liberty or property, with-
out due process of law; nor,shal] private property be taken for public use,
without just compensation."==" This argument has been upheld by the Supreme

Court, which stated that a company does not devote irrevocably or absolutely
its property to the public use, but instead conditions the use of its property
upon the expectation that the public will sufficientl¥3y;ilize the services

at a reasonable rate in order to yield a fair return.==" The Court also

held that absent just compensation, the railrcad could not be compelled to

provide service YHG? there is a reasonable ce. tainty that such service will
occasion a loss. —

Subsequently, in the New Haven Inclusion Cases, the Court modified its
approach to the problem of deciding where creditors deserv!4i9 receive just
compensation for the unprofitable operation of a railroad.—" Tne Court
noted that the Fifth Amendment prohibition against taking private property
for public use without just compensation does not ggsyssitate the conclusion
that creditors need not suffer a c'hstantial loss.=—=" The Court distin-
guished between sacrificing property in order to create a "depression-proof"
railroad and assuming the risk associated with investing in a public utility

1377 Brooks-5canTon Co. v. Railroad Comm'n., 251 U.S. 396, 399 (1920). This
proposition was extended in Bullock v. Railroad Comm'n., 254 U.S. 513,
520-21 (1921) (:reditors of railroad are not bound to continue service
at a loss if nu reasonable prospect of profitable operation in the
future), citing Brooks-Scanion Co. v. Railroad Comm'n, upra.

138/ Indeed, section 171 of the Atomic Energy Act of 1954, as amended,

similarly provides for just compensation in certain circumstances. See
42 U.S.C. §2221 (1976).

139/ Railroad Comm'n v. Eastern Texas R.R. Co., 264 U.S. 79, 85 (1924). See
also Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555, 589 (1935)
(bankruptcy power is subject to Fifth Amendment).

140/ Railroad Comm'n v. Eastern Texas R.R. Co., supra at 85.

141/ New Haven Inclusion Cases, 399 U.S. 392 (1970).

142/ 1d. at 491.
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that owes an obligation to the public.lﬁé/ Although severely criticized for

failing also to distinguish between a temporary 1osslg‘/control by creditors
over collateral and a loss of the collateral itself,=—" the Supreme Court

has not overruled its ruling in the New Haven case. It is therefore necessary
to apply the rule of New Haven in raliroad cases where the company is operating
at a loss and where creditors claim compensation for what they perceive to be
an unconstitutional taking of property.

An analogy can be drawn between unprofitable rail service and the clean up of
TMI-2, which, standing alone, is also an unprofitable venture. Rail service
for the benefit of the public is hardly more important than assuring public
safety from radiological harm. If the reasoning of the Supreme Court in

New Haven were therefore applied to the TMI-2 situzcion, the logical ruling
would be in favor of utilizing Met-Ed's existing funds to clean up TMI-2
rather than to satisfy the claims of creditors. Such a ruling would be
particularly appropriate if TM] were allowed once again to operate and thus to
recoup funds for the benefit of creditors.

7.0 CONCLUSION

Bankruptcy, although an cption available to a company that is undergoing
financial difficulties, would not be a solution for the licensee. The prob~
lems that led to the current financial distress of the licensee will continue

to persist whetrer or not bankruptcy is pursued. If bankruptcy proceedings

were instituted, however, it is uncertain whether some or all! of the licensee's
assets available for distribution to creditors would be utilized to finish the
cleanup of TMI-2. 1If not, it is possible that an entity other than the licensee
would have to take the responsibility for cleaning up the site.

1437 1d. at 491-92.

144/ Note, Takings and the Public Interest in Railroad Reorganization,

82 vale L. J. 1004, 1013 (1973).
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APPENDIX E

INSTITUTIONAL RESPONSIBILITIES IF METROPOLITAN-EDISON
IS UNABLE TO CONTINUE CLEANUP QF TMI-2

Institutions in the public .. 1 private sectors have specific responsibilities
in the event that Metropolitan Edison Co. (Met-Ed) is unable to continue and
complete the cleanup of TMI-2. The legal bases of these responsibilities are
discussed in the sections below.

1.0 NUCLEAR REGULATORY COMMISSION

The primary responsibility for the safe operacion of a nuc'=ar power plant
rests with the utility that is licens.d to orerate the plant. This includes
the responsibility to properly decontaminate, safely shutdown, or decommission
the facility under a plan approved by the Niclear Regulatory Commission (NRC).
The responsibilities of a licensee may be ‘erminated only with NRC approval.

The Federal Government (through the NRC) has the principal regulatory respon-
sibility for matters of radiological health and safety associated with a
nuclear power plant. The NRC regulations relating to the financial qua'ifica-
tions of applicants appear in 10 CFR 50.33(f). This Section directs that
“"Each application shall state... (f) Information sufficient to demonstrate to
the Commission the financial qualifications of the applicant to carry out ...
the activities for which the permit or license is sought... If the application
is for an operating license, such information shall show that the applicant
possesses the funds necessary to cover estimatec operating costs or that the
applicant has reasonable assurance of obtaining the necessary funds, or a
combination of the two." 10 CFR 50.33(f) further provides requirements for
facilities described in Sections 50.21(b) or 50.22 of 10 CFR 50. The types of
facilities covered in the latter Section are reactors constructed for commercial
purposes such as the generation of electricity. For such faciiities, Section
50.33(f) of 17 CFR 50 provides: "If the application is for an operating
license, such information shall show that the applicant possesses or has
reasonable assurance of obtaining the funds necessary to cover the estimated
costs of operation for the period of the license or for 5 years, whichever is
greater, plus the estimated costs of permanently shutting the facility down
and maintaining it in a safe condition. Without Timitation on the generalities
of the foregoing requirements, each application for...an operating license
submitted by an entity recognized for the primary purpose of...operating a
facility shall include information showing the legal and financial relation-
ships it has or proposes to have with its steckholders or owners, and their
financial abilfty to meet any contractual obligation to such entity which they
have incurred or propose to incur, and any other information necessary to
enable the Commission to determine the applicant's financial qualificition
(emphasis added)." Section I(B) of Appendix C to 10 CFR 50 generally restates
this requirement, but it defines the substantive requirement for demo: strating
operat.- license financial qualification to be a showing of the "...av ‘lability
of resources sufficient to cover estimated operating costs for each of the
first 5 years of operation, plus *he estimated costs of permanently shutting
the facility down." Thus the regulations specifically require that applicants
demonstrate to the satisfaction of the staff a reasonable assurance that their
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financial resources are sufficient to cover decommissioning expenses. While
the Commission's decisfon in Seabrook (Public Service Co. of New Hampshire, et
al. (Seabrook Station, Units T and 2 CLI-78-1, 7 NRC 1) 1978), addresses the
regulations cited above from the viewpoint of construction permit proceedings
and provides general guidance as to the criteria of the financial qualification
requirements, it does not address the issue of decommissioning financing.

In December 1978, the NRC staff issued its "Pian for Reevaluation of NRC

Policy on Decommissioning of Nuclear Facilities,"” Revision 1 (NUREG-0436).

This report mentions (p. 56) that the l1ife of a facility can be shortened by

an accident or breakdown which makes repair not economically justified, thereby
accelerating decommissioning; however, the report does not address the considera-
tion that the costs of decommissioning under these circumstances would be
greater than those required for a planned voluntary shutdown situation.

If a utility is forced to shut down one or more reactors it owns, and if the
reactor or reactors contribute substantially to the utility's rate base, even
a previousiy financially sound utility could be forced into bankruptcy and
default on its obligations as a licensee. Certainly the accident at TMI-2
indicates that a utility can rapidily find itself in a precarious financial
position, with the resultinc uncertainties that such a position raises.

The basic issue which must be considered in this report for contingency plan-

ning purposes is: if the utility licensed to possess and operate TMI-2 becomes
financially unable to carry out its responsibility under the NRC license, what
ex‘sting statutory authority at the Federal and state levels (Pennsylvania and
New Jersey) is available to ensure that the public health and safety is protected?

Although a variety of alternatives are available to ensure in advance that a
licensee i< financially able to carry out its responsibilities under the
license, these alternatives are of no avail in the present circumstances (see
NUREG-0544, Rev. 1, "Assuring the Availability of Funds for Decommissioning
Nuclear Facilities,” Draft Report). NRC has no rate jurisdiction over the
TMI-2 licensees to allow them to raise adequate funds to carry out their
license responsibility under the circumstances created by the accident

at that plant. Thus this analysis will consider what statutory authority
exists to enable the government (Federal and/or state) to take actions neces-
sary to protect the public health and safety (which are clearly the responsi-
bility of the licensees) and which actions should be taken by licensees, if
they were financially able to do so.

Neither the Atomic Energy Act nor current authorizations for the NRC include
any funds for the NRC to use to ensure, either by direct government acti~~ ~r
by indirect financial support to the licensee, that necessary actions are
taken to protect the public health and safety. This is true even though it
has been stated repeatedly that public safety considerations are paramount in
licensing activities under the Atomic Energy Act EPover Reactor Develogg%nt Co.
v. Electrical Workers Union, 367 U.S. 396, 402 (1 A thoug s statement
m2y be correct in the context of the licensing process and a licensee's res-
ponsibilities, it does not mean that the NRC itself has the resources (beyond,
of course, technical assistance) to take whatever steps are necessary to
ensure public health and safety should the financial ability of a licensee to

operate a nuclear power plant decrease to the extent that it may be unable to
carry out its responsibility as a licensee.

g -



Aside from the very practical matter of available resources, however, the NRC
does have certain relevant statutory authority. Financial failure of a licensee
would provide grounds for immediate revocation of the license to operate under
Section 186a. of the Atomic Energy Act, 42 U.S.C. 2236a. Subsection 186c.

would then empower, but not require, the Commission to

. immediately retake possession of all special nuclear material
held by the licensee. In cases found by the Commission to be of extreme
importance to the national defense and security or to the health and
safety of the public, the Commission may recapture any spa2cial uclear
material held by the licensee or may enter upon and operate the facility....
Just compensation shall be paid for the use of the facilit .

The NRC has further discretionary authority to operate a nuclear facility
under Section 188 of the Atomic Energy Act, 42 U.S.C. 2238. This section
provides in pertinent part

whenever the Commission finds that the public convenience and neces-
sity ... requires continued operation of a ... facility the license

for which has been revoked pursuant to section 186, the Commission

may, after consultation with the appropriate regulatory agency, State

or Federal, having jurisdiction, order that possession be taken of

and such facility be operated for such period of time as the public
convenience and necessity or the production program cf the Commission
may, in the judgment of the Commission, require, or until a license

for operation of the facility shall become effective. Just compensation
shall be paid for the use of the facility.

It appears that these "take-over" sections have never heen invoked for a

nuclear power plant. Further, it appears that no regulations, guides, or

policy statements give any specifics on how this authority is to be exercised.
The legislative history of these sections is similarly unenlightening. Never-
theless, on their face, these statutory provisions clearly give the Commission
the authority to act if, in its judgment, action on its part is needed to
protect the public health and safety. Moreover, it would be reasonable to
interpret this authority as being available for such actions as the Commission
ceems necessary to repair or decontaminate a damaged nuclear power plant for
which the licensee is financially unable to carry out its license responsibility.

Under the circumstances being considered, Section 184 of the Atomic Energy

Act, 42 U.S5.C. 2234 is also relevant. This section provides that no license
granted under the Atomic Energy Act “shall be transicrred, assigned or in any
manner disposed of, either voluntarily or involuntarily, directly or indirectly,
through transfer of control of any license to any person, unli2:. the Commission
shall, after securing full information, find that the transfer is in accordance
with the provisions of this Act, and shall give its consent in writing...."

This section simply means that no licensee may terminate its responsibility
under an NRC license without the prior approval of NRC and that no other
person may assume the responsibility of an NRC licensee without prior NRC
approval. This authority is applicable even though the impetus for such a
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transfer is under another law such as the Federal Bankruptcy Law (P.L. 95-598,
11, U.S.C. 101 et seq.) o~ an action by a state public utility commission
which could affect the role of the licensee as a public utility (see, for
example, 66 Pa. C.S. Chapter 15).

2.0 GENERAL PUBLIC UTILITIES AND I7S OPERATING COMPANIES

General Public Utilities (GPU) is a registered utility holding company under
the Public Utility Holding Company Act of 1935 (15 U.S.C. 79 et seq.). It is
composed cf three operating utilities: Metropolitan Edison Co. (Met-Ed),
Pennsylvania Electric Co. (Penelec), and Jersey Central Power and Light Co.
(Jersey Central). GPU also includes a subsidiary service corporation, Genera)
Public Utilities Service Corp. (GPUSC), which provides technical services to
the operating suosidiaries.

TMI-2 s jointly owned by the three operating companies; all three are named
as licensees in License No. DPR-73. Among other things, this license provides
that

0 The application for license was filed by Met-Ed, Penelec, and Jersey
Central.

) The licensee was found to be technically qualified "to engage in the activi-
ties authorized by this operating license in accordance with the rules
and regulations o* the Commission.”

) The license was issued to Met-Ed, Penelec, and Jersey Central.

] The license states that the TMI-2 reactor is owned by Met-fd, Penelec,
and Jersey Central and is operated by Met-Ed.

0 The Commission 11~ .sed Met-Ed "pursuant to Section 103 of the Art
and 10 CFR Part ...to possess, use, and operate the facility."”

0 The Commission licensed Mec-Ed to receive, possess, and use certain
byproduct, source, and srecial nuclear material.

Under License No DPR-73, #t-Ed has the lead role in that it is licensed to
operate the facility. The Tommission's regulations do not distinguish between
the "operating” holder of an operating license, such as Met-Ed, and the other
participatinc utilities, which are also technically licensees.

In past cases, the NRC has granted the "operating" utility a license to operate
the nuclear facility and to possess certain nuclear material. The other
participating utilities are identified in the license as simply holding a
license to possess the facility. In addition, License No. DPR-73 looks to

each of the licensees in making the financial qualifications finding to engage
in the activities authorized by the operating license.

Although GPU is not a licensee under License No. DPR-/3, in essence, GPU is
totally liable for the financial well-being of its subsidiaries. GPU is a
holding company covered by the Public Utility Holding Company Act of 1935.
Its principal assets are the three operating companies. The income of GPU
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consists almost exclusively of earnings on the common stock of Met-Ed, Penelec,
and Jersey Central. GPU also owns some minor assets (such as property at its
headquarters in Parsippany, N.J., and in Reading, Pa., and a fuels company),
but these would appear to too inconsequential to itemize in the statement of
assets and liabilities in its 1979 Annual Report. In addition, GPU has pro-
posed to establish a new nuclea* management company, but this company does not
constitute an asset of GPU at this time.

By virtue of a revolving credit agreement, guaranty, and pledge agreement (all
dated June 20, 1979), GPU has pledged its stock in Met-Ed, Penelec, Jersey
Central, and GPUSC to the creditor banks, along with any dividends, cash, and
other instruments received for the stock, plus any further instruments, docu-
ments, or action requested by the banks to protect their security interest.
This stock constitutes 100 percent of the outstanding common stock and capital
stock of the subsidiaries. Under the interpretation of the attorneys for the
banks and GPU, the pledge of the shares created a valid and perfected first
priority security interest in the stock. Under a separate loan agreement of
the same date, the creditor banks also received a security interest in rights
owned by Met-Ed and Jersey Central in a contract for conversion services and
nuclear fuel from Kerr-McGee, as well as proceeds from the services. GPU and
its subsidiaries also pledged to the banks certain boncs issued by Jersey
Central and Met-Ed, creating a valid and perfected firsi priority security

interest in the banks' favor on property owned by Met-Ed and Jersey Central as
collateral for the bonds.

GPU would appear to have already committed virtually all of its assets as
security for bank loans. In the event of bankruptcy of GPU or any of its
subsidiaries, or any adverse material change in the financial condition of one
of them, the banks could cali the debts and sell the collateral. In such an
event, GPU would essentially be forced to do what it could to cover for the
loss, or to go out of business.

The GPU subsidiaries are limited in their ability to lend money to each other.
The Public Utility Holding Company Act of 1935 makes it unlawful for a regis-
tered company such as GPU to borrow or receive extensions of credit from
another public utility company in the same system (15 USC 79f(c)). It is also
unlawful for one company (a nonholding company) to borrow cr lend, through a
sale of securities in excess of $100,000 value, to another company within the
same system without SEC approval (15 U.S.C. 791). In Met-Ed testimony hefore
the PAPUC, it was the opinion of two witnesses (Graham and Hafer) that it is
unlikely that the SEC would approve a loan from Jersey Central or Penelec to
Met-fd. They indicated that the SEC would not be 1ikely to consider such a
loan to be in the interest of Jersey Central's or Penelec's public investors.
Further, such a loan would require the prior approval of the State utility
commissions and, probably, FERC. The revolving credit agreement also restricts
the ability of the subsidiaries to make loans to anyone without prior approval
of 85 percent of the creditor banks. A further limitation on the ability of
GPU or its subsidiaries to create additional short-term debt can be found in
the articles of Incorporation and Debenture Indentures. They limit the
availabiiity of short-term credit to 10 percent of the capitalization of the
subsidiaries. (See testimony of John Graham, before PAPUC; Met-Ed, Penelec
Statement, PAPUC Docket No. 1-79040308.)
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3.0 ENVIRONMENTAL PROTECTION AGENCY

The Environmental Protection Agency (EPA) has the authority to evaluate the
environmental impact of thermal water pollution of a nuclear plant, and the
EPA must issue a new point discharge elimination system permit before any
discharge is permitted.

EPA also is responsible for setting national emission standards for radiation
releases to the atmosphere, it advises the President on matters related to
radiation and the environment, it was designated by the President as the lead
agency for radiation monitoring at TMI, and it has certain other responsibilities
related to emergency response planning.

The EPA has limited statutory authority under which it directly assumes
responsibility to act to cope with public health problems associated with
hazardous materials which are not adequately controlled by responsible
parties.

The Resources Conservation and Recovery Act (RCRA) (P.L. 94-580, 42 U.S.C.

6901 et seq.) focuses on present and future hazardous waste disposal practices.
While it contains an emergency powers clcusz, for it to be invoked successfully
requires an identifiable, financially solvent liable party, as well as prolonged
judicial action. Only at the end of this process can the public and the
environment be protected. The RCRA definition of hazardous wastes (in

Section 3001, 42 U.S5.C. 6921) specifically excludes special nuclear material,
source material, and byproduct material.

Section 7003 of the RCRA (42 U.S.C. 6973) authorizes EPA to bring suit in
district courts to enjoin an owner (or other responsible party) of an active
or inactive site on which hazardous substances are located to take remedial
action to prevent or abate an imminent and substantial danger to human health
or the environment. EPA can exercise this authority only where the .er (or
responsibie party) is identifiable and is financially and otherwise .ole to
remedy it. Even where these conditions are met, the "imminent and  ubstantial"
test can often be difficult. 1In addition, any remedial efforts can begin only
after successful judicial action, which can take a long time, sometimes years.
Moreover, Section 7003 of the RCRA is not an effective tool if the perpetrator
is unknown, cannot be located, cannot afford cleanup, or declares bankruptcy
and walks away from the site, or if the responsible company was dissolved.

The Section does not deal directly with these contingencies.

Section 311 of the Clean Water Act (33 U.S.C. 1321) provides for Federal

cleanup and mitigation of spills of oil and hazardous substances. EPA regula-
tions implementing this Act do not include radionuclides in the 1ist of hazardous
substances, which are ’ mited to specific compounds and elements. In any

event, the use of Sec’ion 311 is subject to some limitations which seriously
detract from its use.ulness.

First, it is Timited to spills or threats of spills into navigable waters and
thus does not address spills affecting soil or air to the exclusion of waters.
Moreover, Section 311 {s applicable only to designated hazardous substances.

A discharge of a substance not designated under Section 311, or which cannot
be identified because it is part of commingled wastes, would not be covered by
the Section.
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Another limitation relates to the size and nature of the fund provided by
Section 311. It was authorized at a level of $35 million and, as of Fall
1979, contained about $5 million. The fund was established initially by
appropriation; it is maintained by any recovered costs and additional appro-
priations. Even if the fund were somehow deemed applicable to the bulk of
hazardous waste disposal sites, its size limitation would preclude the use of
Section 311 in most cases.

The Clean Water Act also contains an emergency powers provision (Section 504,
33 U.S.C. 1364), but its authorization is limited to $10 millfon. The
administration has not requested, and the Congress has not provided, funding
for this Section.

4.0 DEPARTMENT OF ENERGY

The Energy Reorganization Act of 1974 (P.L. 93-438, 88 STAT. 1233, 42 U.S.C.
5801 et seq.), which established the NRC as an independent regulatory agency,
also transferred to the Energy Research and Development Administration (ERDA)
the research, development, demonstration, and production authority and responsi-
bilities in the nuclear field which the Atomic Energy Act 1954, as amended,
once bestowed on the Atomic Energy Commission. ERDA became a part of the
Department of Energy (DOE) in 1977 as a result of the enactment of the Depart-
ment of Energy Organization Act (P.L. 95-91, 91 STAT. 565, 42 U.5.C. 7101 et
seq.). DOE assumed the research, development, demonstration, and production
authority and responsibility in the nuclear field. This includes the operation
of the national laboritories and re.>ted technical support capabilities.

Although DOE has assumed this authority and responsibility under the Atomic
Energy Act of 1954, as amended, Congress apparently did not give DOE any
specific aut“ority or establish a fund for emergency action to assist a com-
mercial nuclear power plant licensee which is financially unable to comply
with its license requirements.

DOE's research, demonstration, and development authority in the nuclear field
under the Atomic Energy Act of 1954, as amended, is extensive. This authority
has been used in the past (at least by the old Atomic Energy Commission) as
the basis for many "programmatic" decisions (i.e., actions which serve the
research, development, and demonstration objectives of the Atomic Energy Act),
including contributing to the cost of the decontamination of abandonned sites
at which nuclear material was possessed and used. None of this financial
assistance, however, appears to have approached the magnitude of the costs
involved in the cleanup of a damaged licensed nuclear power plant. Most of
the assistance appears to have involved comparatively modest Federal costs of
less than $100,000, with, in some instances, a greater share contributed by a
state. It would appear that any substantial DOE assistance in this area would
require Congressional aut“orization. This is suggested by Section 105 of
Public Law 95-238, which . ~ed the Secretary of Energy to prepare a report
on the options availabl 4ecommissioning or the further use of the
Western New York Service Cen.. in West Valley, New York. The U.S. Senate, on
June 12, 1980, passed legislation to authorize DOE to carry out a high-level-
liquid-nuclear-waste-management demonstration project at that center. A
companicn bill is being considered in the Mouse. (The Senate bill is S.2443,
which was reported in S. Rep. No. 96-787, 96th Cong., 2nd Sess., May 20, 1980.
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The House bill is H.R. 6965, which was jointly referred to three Committees of
the House and has been reported by one of them, H. Rep. 96-1100, June 1, 1980.)

$.2443 as amended, was passed by the Congress on September 17, 1980 and was

signed by the President on October 1, 1980 (P L. 96-368, 94 Stat. 1347). A

copy of the text appears in Appendix .J
Among other things, the Senate Report on 5. 2443 (p. 5) provides

While there is no current threat to the public health and safety from
the storage of the commercial high-leve! nuclear waste in tanks at

the Western New York Nuclear Service Center, there is historical
precedent for carbon steel tanks to develop leaks after they have

been in use a number of years. Thus the West Valley tanks constitute
a potential for uncontrolled migration of the high-level nuclear waste
at some future date. It is therefore timely to begin consideration

of how to solidify these high-level commercial nuclear wastes. Since
these commercial nuclear wastes are stored at a commercially owned
facility on land leased from the State of New York with responsibility
for the long-term management of the waste vested in the State of New
York (after expiration of the lease), the solidification of these
commercial nuclear wastes might be delayed for a considerable perfod
of time prior to resolution of the source of funding to put the waste
into a form suitable for dispesal in a long-term Federally operated
repository. Since a full-scale demonstration facility for solidifying
high-level nuclear waste has never been gperated in the United States,
there is a potential for significant technical knowledge to be gained
from such a project in addition to licensing information which would

be obtained 1f such a demonstration facility were to require licensing.

On this basis the Federal government should derive sufficient benefit
to pay 90 percent of the cost associated with this solidification
demonstration project. This bill gives the Department of Energy the
requisite authority and direction to enter into such a demonstration
project based on a cooperative agreement with the State of New York
as specified in the bill! and subjeci to future authorization and
appropriation acts.

The cooperative agreement referred to would be under the Federal Grant and

Cooperative Agreement Act of 1977 (P.L. 95-224, S. Rep. No. 96-787 at p. 1).

this matter, the Committee's report (p. 7) states

Public Law 95-224 limits a cooperative agreement to the provision of
federal funding, assistance and other support without the federal
government taking title to or direct responsibility for any property
or real estate in a demonstration project. The amendment [the bill
was amended in Committee®] to provide for such a cooperative agree-
ment requires the cooperative agreement to provide for the conduct
of the demonstration project without trz =fer to the United States
of title to the high-level nuclear waste »r to the project site.

The cooperative agreement is also to provide for the demonstration
of vitrification technology or technciogies which can be replicated
for other applications in the United States.

XMaterial 1n brackets added for clarity.
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If necessary for conduct of the demonstration project the Secretary,
pursuant to the cooperative agreement, is to submit, with the State
of New York, an application to the Nuclear Regulatory Commission for
a licensing amendment to the license held by Nuclear Fuel Services.
The cooperative agreement is to provide for application of the Atomic
Energy Act of 1954, as amended, and the Energy Reorganization Act of
1974, as amended, to all aspects of the demonstration project.
Further, the cooperative agreement is to provide for the conduct of
other activities at the projects as determined by the Secretary to
be appropriate to protect the pubiic health and safety and to be in
the national interest regarding the safe management of nuclear waste
in the United States.

The intent of the Committee in adopting this amendment is to insure
that a joint activity is pursued by the State of New York and the
Department of Energy to immobilize the commercial wastes. The Com-
mittee believes that it is not desirable to relieve completely the
parties currently responsible for the wastes from future involvement
in the project by enactment of this legislation. The intent is not
to transfer title of waste or any facilities at the Western New York
Service Center to the federal government at this time.

5.0 FEDERAL ENERGY REGULATORY COMMISSION

The Federal Energy Regulatory Commission (FERC), now an agency of DOE and
formerly the Federal Power Commission, has economic regulatory authority over
certain interstate power transactions. Because all three GPU companies are
involved in interstate power transactions by virtue of their power interchange
and their interconnection with the PJM pool, they are subject to the regula-
tions of the FERC. The basic authority of FERC to regulate electric utility
companies is derived from the Federal Power Act of 1935, as amended (16 U.S.C.
792, et seq.). The Department of Energy Organization Act (P.L. 95-91) author-
izes (in Subsection 206(b), 42 U.S.C. 7136b) the Secretary of Energy "Consistent
with the provisions of Title IV (which establishes FERC as an 'independent
regulatory commission' within the Department) to utilize the Economic Regula-
tory Administration (ERA) 'to administer such functions as he may consider
appropriate.’'" Under this authority, it is understood that the Secretary has
assigned to the ERA the responsibilities for ensuring the adequacy of bulk
power supply and for monitoring State reg.latory bodie:' reviews of various
rate structures and standards. This allocation of respunsibility to the ERA
is pertinent in considering the sections of the Federal Power Act which are
discussed below and which, prior to the Department of Energy Organization Act,
were primarily the responsibility of the Federal Power Commission (now FERC).

Section 201(a) of the Federal Power Act (16 U.S.C. 824a) states

. the business of transmitting and selling electric energy for
ultimate distribution tc the public is affected with a public interest
. and the Federal regulation of matters relating to generation [to
the extent provided in this Act] . . . of that part of such business
which consists of the transmission of electric energy in interstate
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commerce and the sale of such energy at wholesale in interstate com-
merce is necessary in the public interest, such Federal requlation,
however, to extend only to those matters which are not subject to
regulation by the States.

Subsection 202a(a) of the Federal Power Act (16 U.S.C. 824a(g)) directs

In order .o insure continuity of service to customers of public
utilities, the Commission shall require by rule, each public utility
to

(1) report promptly to the Commission and any appropriate State regula-
tory authorities any anticipated shortage of electric energy or capacity
which would affect such utility's capability of serving its wholesale
customers,

(2) submit to the Commission, and to any appropriate State regulatory
authority, an* periodically revise, contingency plans respecting:

(A} shortages of electric energy or capacity, and
(B) circunstances which may result in such shortages, and

(3) accommodate any such shortages or circumstances in a manner
which shal':

(A) give Hue consideration to the public health, safety, and
welfare. ..

caction 203 of the Federal Power Act (16 U.S.C. 824b) requires FERC approval
prior to any proposed disposition or consolidation of property of a public
utility which is subject to its jurisdiction. The section provides that after
notice of and opportunity for a hearing, the Commission shall give its approval
if it finds that "the proposed disposition, consolidation, acquisition, or
control will be consistent with the public interesti.”

Section 204 of the Federal Power Act (16 U.S.C. 824c) forbids a public

utility, without prior FERC approval, to issue "any security, or to assume any
obligation or 11ability as guarantor, indorser, surety, or otherwise in respect
of any security of another person, urless and until, and then only to the
extent that, upon application by the public utility, the Commission, by order,
authorizes such issue on assumption of 1fability."

The section also provides that a public utility must obtain the consent of
FERC to "apply any security or any proceeds thereof to any purpoce not
specified in the Commission's Order. . ." (16 U.S5.C. 824c(c)).

Section 205 of the Federal Power Act provides that all rates subject to the
jurisdiction of FERC "shall be just and reasonable, and any such rate or
change that is not just and reasonable {s hereby declared to be unlawful"
(16 U.S.C. 824 d(a)).
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FERC is authorized by Section 209 of the Federal Power Act (1t U.S.C. 824n(a))
to refer to a joint board any matter arising in connection with its jurisdic-
tion over electric utility companies under that Act. This board is to be
composed of a member or members, as determined by the Commission, from the

state or each of the states affected by the matter. This section also provides
for cooperation by the Commission with the state commission on matters of mutual
interest (16 U.S.C. 824h(b) and (c)).

Section 311 of the Federal Power Act (16 U.S.C. 825j) authorizes and directs
FERC to conduct investigations to secure information necessary or appropriate
as a basis for legislation regarding all aspects of electrical energy, whether
or not it is otherwise subject to the jurisdiction of FERC. The Commission
“shall report to Congress the results of investigations made under authority
of this section."

The sta/f has not located any statutory authority which would enable FERC to
act expeditiously to provide funds or take direct actions under the circum-
stances such as those which are the subject of this report.

6.0 STATE UTILITY COMMISSIONS

The three operating companies of GPU ar regulated utilities on the retail
level. Met-Ed and Penelec are subje’ . to the jurisdiction of the Pennsylvania
Public Utility Commission (PAPUC), as their service areas are within the
Commonwealth of Pennsylvania. Jersey Central is regulated by the New Jersey
Department of Energy, Board of Public Utilities (NJBPU), because it serves
customers within that State.

The primary duty of each of these bodies is to regulate the rates that a
public utility, such as the GPU companies, charges its customers. This
prevents exploitation of the “natural monopolies" utilities have in certain
markets. The guiding principle in that regulation is to provide for a Just
and reasonable return on the fair value of the property "used and useful" in
the public service. (See the Pennsylvania Public Utility Code, which {s pub-

lished in 66 Pa. C.S5. 101 et seq. and the New Jersey Code in 48 N.J.S.
48:1 et ceq.)

The application of this principle in the TMI circumstances is revealed in
recent decisions of the PAPUC and NJBPU. (See PAPUC Order dated May 23, 1980,
Docket No. 1-79040308, and NJBPU Interim Order, dated May 13, 1980, BPU Docket
No. 795-508A.) They point out the extensive authority and power these State
governmental bodies have to control the fate of an electric generating utility.
For example, the PAPUC order (pp. 4-5) states

The basic conclusion of the Commission in this order is that Met Ed
should continue t> operate as a public utility. The Commission will
provide Met Ed the means of financial rehibilitation. However, we
will write no blank checks on its ratepayers. We find that TMI-1 is
no longer used and useful and that the base rates of both Met Fd and
Penelec should be reduced. This order, with its provisions for a
fully current recovery of energy costs, provides an adequate framework
for Met Ed's recovery. Respondent must convince its bank creditors
that it has the will and the ability to rehabilitate itself.
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We need not decide the limits of the Commission's [PAPUC] authority
to revoke the certificate of an electric public utility. But we note
in general that although there is no express provision in the Pudlic
Utility Code dealing with the subject, the Commission has the same
power %0 revoke a certificate as it has to fssue T, upon due cause
being shown, and that & utility holding a certificate of pudlic
convenience accepts it subject to ths statutory provision which
sermits the certificate to be modified or rescinded for Tegal cause
(Material in brackets added for clarity.)

Similarly, the power and role of the NJBPU in dealing with the financial needs
of an electric grrerating utility is illustrated by the following language in
its Interim Order of May 13, 1880 at p. 3 (footnotes omitted)

Indeed, since W [Mope Natural Gas Co.. 320 U.S. 581 (1544)] ang
pursuant to the lega) standards we nave enunciated, this Board s
duty bound to provide necessary funds 10 2 utility on an escrgency
pasis, subject to refund in the event of a financial and seryice
crisis. we have defined emergency in rather stringent teres 10
protect the consumer. There Ras to be 2 showing that but for an
immediate {nfusion of rate payer funds Petitioner [i.e. JIPAL] wouic
not be able to continue to provide safe adequate and proper service
or reasonable access the market for needed construction or expense.
This may take the form of a coverage crisis, an inability to access
the financial markets for needed constructiom and/or a cash-flow
| crigic. Mere attrition im earnings is not sufficient unless it
| impacts financing, comstruction, or service. It is our inescapadie
conclusion. after review of this record, that JCPAL is in an emergencCy
financia) crisis impacting its ability to serve customers this day
L and in the months to come and that a rate increase of $E0 »f17%on in
base rates is absolutely necessary for continued service. without
such relief Petitioner and its customers will surely suffer
irreparable hare unprecedented in electric utility reguiatory
experience.

B ———

future decisions of the PAPUC and the NJUBPU will largely determine the

| financial viability of GPU and the three operating companies. These State
governmenta! bodies have the power and the responsibility to rule on key
factors such as the inclusion of plants in the rate Dase, the possible
revocation of certificates of convenience anc necessity, the allocation of
costs for cleanus, etc. (See “"Report of the Governor's Commission on Three
ni;z Island.” Commonweaith of Pennsylvania, February 26, 1380, at pp. 26-29,
115-116.)

It should also be noted that an electric utility company cannot discontinue
its sery -e or dispose of its facilities without the pricr approval of the
PAPUC or, in tne case of Jersey Central, the NJBPU. (See 66 Pa. C.5..
Chapter 15 and 86 Pa. C.5. 2102; and N.J. C.5., 48:2-24, 48:3-7 and 48:3-10.)




There do not appear to be any specific provisions in the statutes of the
Commonwealth of Pennsylvania or in the State of New Jersey which cover a
situation in which an electric generating utility is no lenger able to carry
out its public interest responsibilities because of a financial crisis. As
has been noted, this sftuation has been recognized in recent PAPUC and NJBPU
orders. Nevertheless, there is no apparent sitatutory authority which provides
for the contingency of financial insolvency by an electric generating company.
The sftuation would appear to be unprecedented. The PAPUC and NJBPU, however,
clearly have the power and the responsibility initially (and up to the point
of placing obvious unreasonable hardship on customers) to act to provide ade-
quate revenues so that an electric generating company is financially able to
meet its responsibilities to the public.

7.0 OTHER STATE AGENCIES AND AUTHORITY

Powers reserved to states (generally referred to as "police powers") broadly
encompass the right to "prescribe regulations to promote the health... of the
people, and to legislate so as to increase the ‘ndustries of the state, develop
its resources and add to its wealth and prosperity" (Barbier v. Connally, 113
U.S. 27, 31 (1885)). In connection with the exercise of the historic police
powers of a state (such as those designed to protect the public health, safety,
or welfare), it should be noted such powers have been given considerable
deference in variou. Federal environmental statutes, including the Clean Air
Act (42 U.S.C. 7401 et seq.), the Clean wWater Act (33 U.S.C. 1251 et seq.),

and the Resource Conservation and Recovery Act (42 U.S.C. 6901 et seq.).

Consistent with the foregoing, both the Commonwealth of Pennsylvania and the
State of New Jersey have enacted laws which place the authority and respon-
sibility for the protection of the public health and safety in certain desig-
nated departments and agencies of state government. (See 35 Pa. C.S. ss 1 et
seq. and 26 N.J. C.S. ss 26:1 et seq.) The Pennsylvania Department of Environ-
mental Resources, through its Bureau of Radiation Protection (BRP), is respon-
sible for environmental monitoring around nuclear power plants. This department
is the Commonwealth's lead agency for emergency response during any incident

at a nuclear power plant in Pennsylvania which requires action by the
Commonwealth. The department operates as the technical arm for the Pennsylvania
Emergency Management Agency (PEMA). (See "Report of the Governor's Commission
on Three Mile Island,” Commonwealth of Pennsylvania, February 26, 1980, at

pp. 53-54.) The authority and responsibility of PEMA are set forth in Title

35 "a. C.S5. Appendix, Part V Chapters 71, 73, 75 and 77.

There does not appear to be any generally available fund which would enable an
agency or department of the Commonwealth to proceed directly with the Common-
wealth's resources to deal with a major potential public health problem. The
authority to use funds for such direct governmental action would appear to be

limited to modest efforts, such as action to abate a nuisance (see 35 Pa. C.S.
s 691.316).
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It appears that the Commonwealth enforces its requirements for the protection
of the public health and safety by a varfety of legal sanctions, such as the
imposition of penalties, suits to enjoin or abate a source of poliution,
criminal prosecution, etc. Even though these legal remedies are available,
the fact is that they do not deal in practical termc with a situation where
the perpetrator is unknown or where, as under the circumstances considered in
this report, the responsible party is known but may be financially incapable
of carrying out its responsibilities.

The staff has concluded that this situation is not dealt with under the state
statutes (Pennsylvania and New Jersey) which it has reviewed. This conclusion
is corroborated by a review of the published testimony in the tearings on the
"superfund" legislation. (See Hearings before the Subcommittee on Transportation
and Commerce, House Committee on Interstate and Foreign Commerce, "Superfund"
(H.R. 4571, H.R. 4566, and H.R. 5290), 96th Cong., 1lst Sess., June, August,

and October 1979, and Joint Hearings before Subcommittees on Environmental
Pollution and Resou:ce Protection, Senate Comn . ttee on Environment and Public
Works, "Hazardous and Toxic Waste Disposal™ (S.1341, $.1480), 96th Cong.,

1st Sess., June, July, and September 1975.) The point was made in these
hearings that although ultimately a State has the direct authority and respon-
sibility to respond to threats to the public health and safety from hazardous
substances, etc., the major problem was the availability of money to see that
the job is done. One of the objectives of some of the superfund bills (e.g.
$.1480) is to establish a fund that would be financed initially through Federal
and state appropriations and sustained through fees assessed against the
industries involved.

With the lack of adequate funds to deal with the cleanup of hazardous wastes
generally, it does not seem surprising that Pennsylvania would have no statutory
contingency plan for dealing with the cleanup of a damaged nuclear power

plant. Furthermore, the regulation of the radiological hazards associated

with a nuclear power plant is exclusively the right of the Federal government
through a pervasive fFederal statutory and regulatory scheme which has preempted
state authority in that area (see "Report of the Governor's Commission on

Three Mile Island, supra at 44). In this regard, the PAPUC commented (in its
Order of May 23 pp. 5-6)

The Commission is acutely aware of the substantial, continuing public
debate over whether or not radiclogical dangers exist at Three Mile
Island....To the extent that these allegations re'ate to the safety

of the people of Pennsylvania, this Commission is required to recognize
that the Federal Government has completely pre-empted the States in

the licensing and requlation of the commercial use of nuclear reactors
and in the protection of the public from radiological hazards.

Northern States Power Company v. State of Minnesota, 447 F.2d 1143
(8th Cir. 1971) aff'd mem. 355 U.S. 1035 (1972).

* * *

The Federal government has been a keystone in the development of
commercial uses of nuclear power. It has insured, promoted and
exclusively requlated its development. Duke Power Companv v.
Carolina Environmental Study Group, Inc., . ). The
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people of Pennsylvania should not have to bear the entire burden--
emotionally or financially--where that burden properly belongs to
all those who have benefitted from the development of nuclear energy.

8.0 ROLE OF NUCLEAR PROPERTY INSURANCE

8.1 Background

The legal responsibilities of the insurance pools for TMI cleanup are limited
to the provisions in the property insurance agreement between those pools and
the licensee. The NRC has no regulatory involvement in this property insurance,
which is strictly a business arrangement between the insured and insurer.

Thus, the legal responsibilities of the property insurance pools regarding the
TMI cleanup must be determined solely on the basis of the agreements and
understandings between the insurer and the insured.

As far as third-party liability insurance under the Price-Anderson Act is
concerned, there is, of course, regulatory involvement on the part of NRC.
This insurance is not, however, available to pay for the expenses associated
with the cleanup, restoration, or decommissioning of the reactor because of
the definition of the term "public 1fability" in Section 1lw., 42 U.S.C.
2014w, of the Atomic Energy Act of 1954, as amended. Among other things, this
definition excludes "claims for loss of, or damage to, or loss of use of
property which is located at the site of and used in connection with the
licensed activity where the nuclear incident occurs." Therefore, if the
licensee's onsite property (e.g. the reactor) is covered, it is covered by
such property insurance as the licensee may choose to carry. Onsite property
is not protected under the Price-Anderson insurance-indemnity system, which is
designed to be respnnsive to third-party public liability claims.

8.2 Licensee's Nuclear Property Insurance

Metropolitan Edison Company, Jersey Central Power and Light Company, and
Pennsylvania Electric Company are the named Insureds under a nuclear property
insurance policy issued by American Nuclear Insurers (ANI) and Mutual Atomic
Energy Liability Underwriters (MAELU). This policy (which was in effect at
the time of the March 28, 1979 accident and continues in effect) covers loss
to all real and personal property at the Three Mile Island Nuclear Station
Units 1 and 2 from radioactive contamination and all other risks of loss such
as fire, tornado, or hurricane. The policy also provides coverage for removal
of debris and decontamination of the property. Therefore, expenses incurred
by Met-Ed in decontaminating TMI Unit 2 would be covered under the policy.

H wever, the licensee's nuclear property insurance policy for TMI excludes
claims for engineering and design.

As of the date this report was written, total payments made in connection with
the accident were in excess of $150 million. These payments are divided into
two categories: (1) a fuel damage payment totaling $63 million and (2) direct
physical loss and radioactive decontamination for the remainder. Before

claims are pa‘d, the Insureds must submit a proof of loss statement. Insurance
pool auditors, aided by technical consultants, determine whether expenses
contained in these submittals are covered under the policy. If coverage is

E-1%



provided, checks are then sent to each of the three Insureds and their respective
mortgage trustees to coincide . ith ownership shares of the reactor. Metropolitan
Edison and its mortgage trustee, Morgan Guaranty, receives a check for 50 percent
of the claim, with Jersey Central Power and Light and its mortgage trustee,
Citibank, N.A., and Pennsylvania Electric and its mortgage trustee, Banker's
Trust, each receiving a check for 25 percent of the claim.

9.0 CONCLUSION

The NRC under existing law has the statutory authority to act to ensure that
the public health and safety will be protected should the utility be unable
financially te carry out its responsibilities as a licensee. This authority

is not, however, seif-implementing. The resources needed to use this authority
under the circumstances being considered (i.e., direct NRC involvement and
assumption of cleanup activities, which would be beyond its usual responsibili-
ties of regulatory functions and providing technical assistance) are not
available under existing law. Under existing law, however, the NRC does have
the final say over who may assume the responsibility of a licensee.

At this time, neither the Federal government nor the Commonwealth of Penn-
sylvania has a program to handle emergency situations involving a threat to
the public health and safety from potentialiy hazardous substances. As dis-
cussed below, existing authority at the Federal level is narrowly focused (oil
spills and certain hazardous substances) and even in the areas covered, the
funds available for governmental action are modest. At the staite level,
governmental action would appear to rely heavily on tort and nuisance suits
and enforce n»t actions in the form of civil penalties or criminal prosecution,
or injunctive .. on, in the event certain statutes are violated. These
remedies would not apprar to be adequate, however, if the responsible party is
bankrupt and funds are ieeded for steps to be taken by someone to protect the
public health and safety. In view of the inadequacies in existing law on such
matters, the Congress has been considering so-called "superfund" legislation,
which would provide for Federal and State roles, with funds made available, so
that emergency responses can be taken to protect the public health and safety
from certain hazardous materials which are spilled or which are located in
inactive waste dumps. It is not known whether this legislation will be enacted
during the 96th Congress, and, if it is, whether it would cover any cleanup
expenses at a disabled nuclear power plant. From the informa*ion available,

it would appear that the superfund legisiation prcbably is not intended to
cover a site-specific situation where a potential health and safety problem is
presented by a disabled nuclear power plant licensed and regulated by the NRC.
The studies associated with the superfund lTegislation do confirm, however, the
conclusion reached by the staff's independent research (which was necessarily
limited by time constraints) that existing statutory authority does rot provide
a sound basis for contingency planning regarding governmental assis* “ce to a
utility licensed to operate a nuclear power plant when the plant has %een
disabled by an accident, and when, as a result of the accident, the utility is
financially unable to carry out its responsibilities as a licensee. This
precise situation appears to be unprecedented.




plicable law at the State level (in this instance the Commonwealth of Penn-
ylvania and New Jersey) does provide a means, within reason (e.g. considering
he economic burden on the consumers) for ensuring that the utility is not
laced in such a financially perilous position. These laws, of course, are
hose relating to the functions and authority of the PAPUC and the NJBPU.

hese bodies exercise the craditional State authority to fix the rates so that
n electric generating utility is able to obtain the revenues needed to carry
ut its responsibilities. However, their function is not to guarantee financial
tability to any given utility. Instead, their function is to allow it.
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APPENDIX F

THE WHITE HOUSE

WASHINGTON
July 3, 1980

Dear Madam Chairman:

The President has asked me to respond to your recent letter
regarding federal financial assistance relative to clean-up
and recovery costs associated with the March 28, 1979,
accident at the Three Mile Island nuclear generating plant.
In responding to this request, we have carefully considered
the points raised in your letter suggesting federal respons-
ibility for sharing the costs of this accident with the
citizens of Pennsylvania.

In the first instance, there is no statutory authority for
any form of direct financial aid to assist in clean-up and
recovery costs. The Administration has however taken steps
to provide for the monitoring of TMI-2 through efforts by
the EPA. The Department of Energy will be examining the
core and the studying of the effects of the accident on
critical plants components upon clean-up.

Your letter notes the financial involvement of the Federal
Government in the early stages of the commercialization of
nuclear power including the Price Anderson Act and its
renewal. This history indeed exists; however, once private
industry was capable and willing to support the commercial
deployment of nuclear reactors for the generation of elec-
tricity, the principal role of the Federal Government became
one of enforcing Lhe regulatory provisions of the Atomic
Energy Act.

The Administration is closely following the progress of the
proceedings you outlined currently underway before your
commission; the companion case in New Jersey; and related
proceedings at the Federal Energy Regulatory Commission.
The FERC action would provide for a discount for Met Ed in
purchasing power while the TMI plant is down. 1In addition,
the Nuclear Regulatory Commission is conducting a licensing
proceeding to decide whether or not TMI~1l should be allowed
to resume operation.

We also understand that you have recently taken action which

will allow Met Ed to remain solvent until a more detailed
consideration of the case can be made.
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The Administration shares your concern about this accident
and its potential impact on the future of the utility
industry. Within the limits of our legal authority, we
believe that federali assistance at TMI has been sensitive to
the needs of the State and the affected community. Please
be assured that we will continue to help in any way that is
appropriate.

Sincere.y,

SIGNED BY Stuart E. Fizenstat

Stuart E. Eizenstat
Assistant to the President
For Domestic Affairs and Policy

Ms. Susan M. Shanaman

Chairman

Pennsylvania Public Utility Commission
Commonwealth of Pennsylvania
Harrisburg, Pennsylvania 17120
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& 9 UNITED STATES

: %
N e@ 2 NUCLEAR REGULATORY COMMISSION
E; .! WASHINGTON, D. C. 20555
> F &
-, ¥ 4 May 7, 1880
Fran®
CHAIRMAN

Ms. Susan M. Shanaman, Chairman
Pennsylvania Public Utility Commission
Commonwealth of Pennsylvania
Harrisburg, PA 17120

Dear Chairman Shanaman:

In your letter dated March 21, 1980, you asked two questions relating to the
possibility of financial failure of the Metropolitan Edison Company. The first
concerned NRC statutory powers and the second NRC contingency plans in the event
of such a failure.

Financial failure of a licensee would provide grounds for immediate revocation
of the license under Section 186(a) of the Atomic Energy Act, 42 U.S.C. 2236(a).
Subsection (c) of this section would then empower the NRC to enter upon and
operate the licensed facility. Although, 2s indicated below, the Commission has
not determined the specifics of how this authority would be exercised, the
Commission reads this section as authorizing any action necessary to protect
public health and safety, including repair or decontamination of a damaged
facility. The NRC has further zuthority to operate a2 facility under Section 188
of the Atomic Energy Act, 42 U.S.C. 2238. Under this section, the NRC could
continue to operate a facility until a2 new license is issued. However, we must
point out that current authorizations for the NRC do not include any funds for
such operation. Provision of the necessary funding would present a major policy
question requiring action by the Congress and the Administration, a matter that
could not be expected to be speedily resolved.

In respunse to your second question, the NRC has not completed any specific
contingency pians to cover the possibility of financial failure of Metropolitan
Edison, but such plans are now under development. We have no reason to believe
that a failure is imminent, though we will, of course, contirue to monitor the
situation closely. Should the financial condition of Metropolitan Edison worsen
to the extent that it may be unable to carry out its responsibilities as licensee
for the Three Mile Island Station, the Commission will tzke whatever steps are
necessary to ensure that the public health and safety will be protected.

Prior to the completion of such ;lanning, 2 preliminary observation can be made
about our curreni thinking on t¢he matter. In the event of bankruptcy, we would
expect that a receiver or trustee would be eppointed immediately to continue
the essential services being provided by Metropolitan Edison. k= would expect
the receiver or trustee to assume Metrnpolitan Edison's responsibilities as



licensee for Three Mile Island, including continuation of cleanup operations at
the site. The NRC would then exercise supgrvisory control through the receiver,

Sitterely,

SO

ohn F. Ahearne
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PUBLIC LAW 9269 -AUG. 6, 1971 (85 Star.

Public Law 92-69
AN ACT

To amend ection 3635 of title 3%, United States Code, in order to extend the
authority of the Adudoistrator of Veterans Affairs to establish und carry
ont o program of exchunge of medical Information.

Be it vnuited hy the Nenate und House of Reprexentutives of the
! nited Ntutex uf America in Congress axsembled. That section 50535
of title 35, United States Code, is amended by deleting in the first
sentence of subsection (¢) (1) “of the first four fiscal years following
the fiscal yvear in which this subchapter is enacted” and inserting in
ileu thereof the following: “fiscal vear 1968 through 1971, and such
sums as may be necessary for cach fiscal year 1972 through 1975,

Approved August 6, 1971,

Public Law 92-70
AN ACT
Tounthorize vlergency lin ) gUATEDLEAS Lo DIAJOT hiisiness enterprises

Be it enacted by the Nenate and House of Reprexentatives of the
I "nited Ntatex of Americain (' ongress assembled,

SHORT TITLE

Necrion 1 This Act may be cited as the “Emergency Loan Guaran-
tee Act™,
FATABLISHMENT OF THE BOAKD

Sec. 2. There is created an Emergency Loan Guaramee Board
(referred to in this Act as the “Board™) composed of the Secretary of
the Treasury, as Chairma' | e Chairman of the Board of Governors
of the Federul Reserve & /stem, and the Chairman of the Securities
awnd Exchange Commissic 1. Decisions of the Board shall be made by
mujority vote.

AUTHORITY

Sec. 3. The Board, on si -h terms and conditions as it deer..s appro-
priate, may guarantee, or wake commitments to guarantee, lenders
against loss of principal or incerest on loans that meet the requirements
of this Aet,

LIMITATIONS AND CONDITIONS

.‘\'m‘.fl. (a) A guarantee of a loan may be made under this At
only if—

(1) the Board finds that (A) the loan is needed to enable
the borrower to continue to furnish goods or services and failure
to meet this need would adversely amfsrrmusly affect the economy
of or employnient in the Nation or any region thereof, (B) credit
1S not otﬁerwise available to the borrower under reasonable terms
or conditions, and (C') the prospective earning power of the
borrower, together with the char .ter and value of the security
pledged, furnish reasonable sssuri 1ce that it will be able to repay
the loan within the time fixed, and aford reasonable protection
tothe United States ; and

(2) the lender certifies that it would not make the loan withous
such guarintee.

o POOR QRiEN A
rudit UiGliNA
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(% Loans guaranteed under tins Act shall be payable in not more
than live years, but may be renewable for not more than an additional
three years.

(¢)(1) Loans guaranteed under this Act shall bear interest pay-
able to the lending institutions at rates determined by the Board
taking into account the reduction in risk atforded by the loan guaran-
tee and rates charged by lending 11:stitutions on otherwise comparable
loans.

{2) The Board shall prescribe #nd collect a guarantee fee in
connection with each loan guaranteed under this Act. Such fee shall
reflect the Government's administrative expense in making the guaran-
tee and the risk assumed by the Government and shall not be less
than an amount which, when added to the amount of intersst payable
to the lender of such loan, produces a total charge appropriate for
loan agreements of comparable risk and maturity if supplied by
the normal capital markets.

SECURITY FOR LOAN GUARANTEES

Spc. 5. In negotiating a loan guarantee under this Act, the Board
<hall make every effort to arrange hat the payvment of the principal
of and interest on any pian guaranteed shn‘l be secured by sufficrent

roperty of the enterprise to collateralize fully the amount of the
ann guUAraRntee,

RPQUIREMENTS APPLICAKLE TUO LOAN 61 ARANTEES

Sec. 6. (a) A guarantee agreement made under this Act with respect
to an enterprise shall require that while there is any principal or
interest remaining unpaid on a guaranteed loan to that enterprise the
cuterprise may not—

(1) declare a dividend on its common stock : or

(2) make any payment on its other indcbtedness to a lender

whose loan has been guaranteed under this Act. :

The Board may waive either or both of the requirements set forth in
this subsection, as specif d in the guarantee agreement covering a loan
to any particular enterprise, if it determines that such waiver is not
meonsistent with the reasonable protection of the interests of the
[ nited States under the guarantee.

() If the Board determines that the inability of an enterprise to
obtain credit without a guarantee under this Act is the result of a
failure on the part of management to exercise reasonable business
prudence in the conduct of the affairs of the enterprise, the Board shall
require before guaranteeing any loan to the enterprise that the enter-
prise make such management changes as the Board deems ne essary
to give the enterprise a sound managenal base.

(¢) A guarantee of a loan to any enterprise shall not be mad: under
this \ect unless—

(1) the Board has received an audited finencial stat ment of
the enterprise ; and

(2) the enterrrise permits th Board to have the same access
to its books and other documents as the Board would have under
section 7 in the event the loan 1s guaran.eed.

(d) No payment shall be made or hecome due under a guamntee
entered into under this Act unless the lender has exhausted any reme-
dies which it may have under the guarantee agreement,

(e)(1) Prior to making any guarantee under this Act, the Board
shall satiafy itself that the underlying loan agreeient on which the
gunrantee is sought contains all the afirmasive and negative covenants

NAMO-N-e
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and other protective provisions which are usual and customary in
loan agreements of a similar k.nd. including previous loan agree-
ments between the lender and the borrower, and that it cannot be
amended, or any provisions waived, without the Board's prior consent.

(2) On each occasion when the borrower seeks an advance under
the loan agreement, the guarantee authorized by this Act shall be in
force asto the funds advanced only 1f—

(A) the lender gives the Board at least ten days’ notice in
writing of its intent to provide the borrower with funds pursuant
to the foan agreement :

(B) the lender certifies to the Board hefore an advance is made
that, as of the date of the notice provided for in subparagraph (A),
the borrower is not in default under the loan agre. ment : Provided.
That if a default has occurred the 'ender shall report the facts and
circumstances relating thereto to the Board and the Board mav
expressly and in writing waive such default in any case where it
determines that such waiver is not inconsistent with the reasonable
protection of the interests of the United States under the guar-
antee: and

((") the borrower provides the Board with a plan setting forth
the expenditures for which the advance will be used and the period
during which the expenditures will be made, and, upon the expira-
tion of such periods, reports to the Board any instances in which
:uluonms advanced have not been expended in accordance with the
plan.

Laen sscuriry. (f) (1) A guarantee agreement made under this Act shall contain a
BrRE requirement that as between the Board and the lender, the Board shall
have a priority with respect to, and to the extent of, the lender’s inter-
est in any collateral securing the loan and any earlier outstanding
loans. The Board shall take all steps necessary to assure such priority

against any other persons.
“Collarerel.® (2) As used in lmmgmph (1) of this subsection, the 1orm *col-
lateral” includes all assets pledged under loan agreements and, if
appropriate in the opinion of the Board. all sums of the bormwer on

deposit with the lender and subject to offset under section 65 of the

52 Star. 878, f
11 USC 108. Bankruptey Act.

Advances,

INSPECTION OF DOCUMENTS ; AUTHORITY TO DISAPPROVE CERTAIN
TRANSACTIONSR

Sec. 7. (a) The Board is authorized to inspeet and copy all accounts,
books, records, memoranda, correspondence, and other documents of
any enterprise which has received financial assistance under this Act
concerning any matter which may bear upon (1) the ability of such
enterprise to repay the loan within the time tixed therefor; (2) the
interests of the United States in the property of <uch enterprise; and
(3) the assurance that there is reasonable protection to the United
States. The Board is authorized to disapprove any transaction of such
enterprise involving the disposition of its assets which may affect the
repayment of a loan that has been guaranteed pursuant to the
provisions of th.s Act.

(b) The General Accounting Office shall make a detailed audit of
all accounts, books, records, and transactions of any borrower with
respect to which an application for a loan guarantee is made vnder this
Act. The General Accounting Office shall report the results of such
audit to the Board and to the Congress.

.. DOOR ORIGIMAL
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MAXIMUM OBLIGATION

Sec. 80 The maximum obligation of the Board under all out-
standing loans gnaranteed by it shall not exceed at any time
250,000,000,

EMERGENCY LOAN GUARANTEE FUND

Sec. 9. (a) There is established in the Treasury an emergency loan  Estabiishment;
guarantee fund to be administered by the Board. The ﬁnd shall “**

be used for the ru}'ment of the expenses of the Board and for the

purpose of fulfilling the Board's obligations under this Act. Moneys

i the fund not needed for current operations may be invested in

direct obligations of, or obligations that are fully guaranteed as to

principal and interest by, the Uni* d States or any agency thereof.

(b) The Board shall prescribe and collect a guarantee fee in con-  Gusrentee fee.
nection with each loan guaranteed by it under this Act. Sums realized
from such fees shall be deposited in tie emergency loan guarantee
fund.

(¢) Payvments required to be made as a consequence of any guar- Peyments,
antee by the Board shall be made from “he emergency loan guarantee
“nd. In the event that moneys in the fund are insufficient to make
< payments, in order to discharge 1t responsibilities, the Board is
anthorized to issre to the Secreiary of the Treasury notes or other
obligations m such forms and denomivations, bearing such maturities,
andd subject to such terms and conditions as may be prescribed by the
Beard with the approval of the Secretary of the Treasury. Such notes
or cther obligations shall bear interest at a rate determined by the
secretury of the Treasury, taking into consideration the current aver-
e market vield on outstanling marketable obligations of the United
States of comparable maturities during the month preceding the issu-
ance of the notes or other obligations. The Secretary of the Treasury
'~ authorized and directed to purchase any notes and other obligations
soued herennder and for that purpose fie is authorized to use as a
public debt transaction the proceeds from the sale of any securities
is<ued under the Second Liberty Bend Act, as amended, and the pur- &0
poes for which securities may be issued under that Act are extended 31 usc 774,
to inchide any purchase of such notes and obligations,

40 Star. 288,

FEDERAL RESERVE BANKS AS FISCAL AGENTS

Sec. 100 Any Federal Reserve bank which is requested to do so shall
wt as fison! agent for the Board. Each such hscal agent shall be
reimbursed by the Board for all expenses and losses incurred by it in
wting asagent on belial f of the Board.

PROTECTION OF GOVERNMENT S INTEREST

s~ts. 11, () The Attorney General shall take such action as may  Attomey General,
be appropriate to enforce any right acermng to the United States or ,',"‘:’:l'!‘;"""“ -
any ofticer or ageney thereof as a resalt of the issuance of guarantees
nnder tiis Aet. Any sums recovered pursuant to this section shall be
paid into the enwrgency loan guarantee fund.

(b The Board shall be entitled to recover from the borrower, or  Recovery rights.
my other person liable therefor, the amount of any payments made
pursaant to any guarantee agreement entered into under this Aet, and
upon making any such payment, the Board shall be subrogated to all

the rights of the recipient thereof.
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REPORTS

Sec. 12, The Board shall submit to the Congress annually a full
report of its operations under this Act. In addition, the Board shall
submit to the Congress a special report not later than June 30, 1973,
which shall welude a full report of the Board's opemtions together
with its recommendations with respect to the need to continue the
guarantee program bevond the termination date specified in section
13. If the Board recommends ¢ t the program should be continued
bevond such termination date. it shall state its recommendations with
respect to the appropriate board, agency, «r corporation which should
administer the program.

TERMINATION

Sec. 13. The authority of the Board to enter into any guarantee or
to make any commitment to guarantee under this Act terminates on
December 31, 1973. Such termination does not affect the carrying out
of any contract, guarantee, commitment, or other obligation entered
into pursuant to this Act prior to that date, or the taking of an
action necessary to preserve or protect the interests of the Uni
States in any amounts advanced or paid out in carrying o': operations
under this Act.

Approved August 9, 1971,

Public Law 92-71
JOINT RESOLUTION

Making further continuing appropriations for the fiscal year 1972,
and for other purposes

Resolved by the Senate and House of Representatives of the United
States of America in Congress assembled, That clause (c) of section
102 of the joint resolution of July 1, 1971 (Public Law 92-38), s
hereby amended by striking out “Aungust 6, 1971” and inser* 7 in
lien thereof “Oatober 15, 19717 : Provided, That obligations may be
incurred for the activities of the Federal Power Commission from
July 1, 1971, in anticipation of appre_ riations for the fiscal year 1972,
and are hereby ratified and confirmed if otherwise in accord with tle
applicable terms of Pnblic Law 92-38, as amended.

Approved August 9, 1971,

Public Law 92-72

JOINT RESOLUTION

Making av appropriation for the Department of T~ sor for the fiscal year 1972,
and for other purposes.

Rexolved by the Nenate and House of Representatives of the United
. tates of America in {'ongress assembled, That the following sum is
appropriated, out of any money in the Treasury not otherwise appro-
priated, for the fiscal year ending June 30, 19;2, namely :
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APPENDIX H

PUBLIC LAW 96-185 [H.R. 5860]; January 7, 1980

CHRYSLER CORPORATION LOAN GUARANTEE
ACT OF 1979

For Legislative History of Act, see p. 2787
An Act to authorize 'oan guarantses to the Chrysier Corporation.

Be it enacted by the Senate and House of Represeniatives of the
Chrysler United States of America in Congress assemb

tan R SHORT TITLE
16 USC 1861 Sgerion 1. This Act may be cited as the “Chrysler Corporation
aote. Loan Guarantee Act of 1979”.
DEFINTTIONS
15 USC 186! Sec. 2. For purposes of this Act—

(1) the term “Board” means the Chrysler Corporation Loan
Guarantee Board established by section 3;

(2) the term “borrower”’ means the Chrysler Corporation, any
of its rubsidiaries or affiliates, or any other entity the Board may
desir nate from time to time which borrows funds for the benefit
or vse of the Corporation;

'3) the term “Corporation” means the Chrysler Corporation
a'1d its subsidiaries and affiliates;

(4) the term “financing plan” means a plan designed to meet
the financing needs of Corporation as reflected in the
sperating plan and indicating in accordance with the require-
ments of section 8 the amounts to be provided at dates specified
(for each year of the plan) from internally generated sources
including earnings and cost reduction measures), from loans
guaranteed under this Act, and from nonfederally guaranteed
as istance as required pursuant to section 4(ax4);

(5, the ter ‘fiscal year’ means the fiscal year of the
Corpor. tion;

(6) the *¢rm “going concern” means a corporation the net
earnings o, which. as projected in the plan required under
section 4(aX 3), are determined to be sufficient to maintain long-
term profit: buimaﬁer taking into account probable {luctuations
in the autcmobile market, and which meets such other tests u:
viability a- the Board shall prescribe;

(7) the cerm . bor o ization”” has the same meaning as in

29 USC 152 sectio~, 2 of the Natonal r Relations Act;

(¥, the term “operating plan” means a document detailing
pr duction, distribution, and sales plans of the Corporation,
tc gether with the expenditures needed to carry out those g:m
(i acluding budget cash flow projections), on an annual basis,
a productivity improvement plan setting forth steps to be taken
b ' the Corporation and its workers to achieve a higher productiv-
it " growth rate, and an energy efficiency plan setting forth steps
to Ye taken Ly the Corporation to reduce United States .epen-
den.e on petroleum, in accordance with section 4(ax3);
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f9) the term " ersons with an existing economic stake in the
healith of the Corporaticn”’ means oanks, financial institutions,
and other creditors, suppliers, dealers, stockholders, labor
unions, employees, managoment, State, local, and other govern-
ments, and others directly deriving benefit from the production,
distribution, or sale of products of the Corporation; and
(10} the ter:n “wages and benefits” means ~: ; direct or
«ndirect compensation paid by the Corporation tc employees of
the Corporation and shall include, but is not limited to, amounts
paid in accordance with wage scales, straight time hourly wage
rates, base wage rates, base salary rates, salary scales, and
periodic salary grades, overtime premiums, night shift premi-
ums, vacation payments, holiday payments, relocation allow-
ance, call-in pay, bonuses, bereavement pay, jury duty p‘y. paid
absence allowances, short-term military duty pay, paid leaves of
ahsence, hohdny pay including personal holidays, and medical,
health, accident, sickness, disability, hospitalization, insurance,
pension, educational, and supplemental unemployment benefits.

CHRYSLER CORPORATION LOAN G''ARANTEE BOARD

Sec. 3. There is established a Chrytier Corporation Loan Guarantee Establishment.
Board which shall consist of the Secretary of he Treasury who shall Membership.
be the Chairperson of the Board, the Chaiman of the Board of 15USC 1362
Covernore of the Federal Reserve tem, and the Comptroller
General of the United States. retary of Labor and the
Su:retary of Transportation shall be ex officio nonvoting memi ., of

AUTHORITY FOR COMMITMENTS FOR LOAN GUARANTEES

Sec. 4. (a) Subject to the provisions of this Act, the Board, on such 15 USC 1863
terms and conditions as it deems appropriate, may make commit-
ments to guarantee the payment of principal and interest on loans to
a borrower only if at the time the commitment .s issued, the Board
determines that—

(1) there exists an energy-savings plan which—
(A) is satisfactory to the Board;
(B) is developed in consultation with other appropriate
Federa! agencies;
(C) focuses on the national need to lessen United States
dependence on petroleum; and
(D) can be carried out by the borrowers;
(2) the commitment is needed to enable the Corporation to
continue to furnish goods or services, and failure to meet such
need would adversely and sericusly affect the economy of, or
employment in, the United States or any region thereof;
(3)(AJ the Corporation has submitted to the Board a satisfac- Opn
ry operating plan (including budget and cash flow projections) “’
for the 1980 fiscal year and the next succeeding three fiscal years "‘"
demonstrating the ability of the Corporation to continue oper-
ations as a going concerntin the automobile business, and after
December 51, 1983, to continue such operations as a going
goncer: without additional guarantees or other Federal financ-
ing; an
(B) the Board has received such assurances as it shall requ're
that the operating plan is realistic and feasible;
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(4) the Corporation has submitted to the Board a satisfactory
financing which meets the financing ne ds of the Corpora-
tion as re in the operating plan for t’.e period covered by
such plan, and which inciudes an aggregate amount of nonfeder-
ally teed assictance of at least $1,430,000,000 as deter-

L under subsection (b}—

(A) from financial commitments or concessions from per-
sons with an existing economic stake in the health of the
Corporation in excess of ccmmitments or concessions out-
starding as of Oct> = 17, 1979, or from other persons;

(B) from capital .0 be obtained through merger, sale of
securities or otherwise after October 17, 1979;

(C) from cash to be obtained from the disposition of assets
of the Corporation after October 17, 1979; and

(D) from the issuance of $100,000,000 of common stock of
the Corporation which shall be made available by the Corpe
ration to its employees and labor organizations which are
parties to collective bargaining agreements with the Corpo-
ration;

(5) the Board has received adequate assurances regarding the
availability of all financing contemplated by the financing plan
and that such financing is adequate (taking into account the
amount ot guarantees to be made available and the amount of
wages and benefits not to be paid as a result of section 6) to meet
all the Corporation’s projected financing needs during the period
covered by the financing plan;

(6) the Corporation’s existing creditors have certified to the
Board that they will waive their rights to recover under any prior
credit commitment which may be in default unless the Board
dete-mines that the exercise of those rights would not adversely
affect the operating plan submitted under paragraph (3) or the
{inancing plan submitted under paragraph (4);

(T) no credit extended or committed on a nonguaranteed basis
prior to October 17, 1979, is being converted to a guaranteed basis
pursuant to this Act; and

(8) the financing plan submitted under paragraph (4) provides
that expenditures under such financing plan will contribute to
the domestic economic viability of the Corporation.

(bX1) For the purpose of computing the aggregate amount of at
least $1,430,000, in nonfederally guaranteed assistance required
to be provided under subsection (a¥4)—

(A) the term “financial commitment” means a legally binding
commitment to provide additional nonfederally guaranteed as-
sistance to meet the financing needs of the Corporation in excess
of any such commitments outstanding as of October 17, 1979;

(B) the term “concession” means a legally binding commut-
ment (or in the case of a concession {rom a State, local, or other
government, a concession for which the Board has received
adequate assurances) which will result in a reduction in the
financing needs of the Corporation by an amount which 1s more
than the amount of any reduction accomplished by any conces-
sions outstanding as of October 17, 1979, and, except for a loan nr
other credit, shall be nonrecoupable; -

(O) the term “capital”’ means sales of equily securities, any
other transactions involving non-interest-beaning investments in
the Corporation, or subordinated loans on which pa, meut of
principal and interest is deferred until after all gu ..ans
are repaid; and

393 STAT. 1326



Jen. 7 CHRYSLER CORPORATION

5
2,

(D) the amount of “cash to be obtained from the dispositi
assets of the Corporation” shail be determined by the
based on a conservative estimate of the minimum value
able in a sale, with reference to the potential circumstances

ing such asale.

(2) In computing the amount of at least $1,430,000,000 in
nonfederally guaran assistance required to be provided under
subsection (aX4), there shall be excluded—

(A) the extent of any contribution, concession, or other element
that does not actually and substantively contribute to meeting
the Corporation’s financing needs as defined in the i
plan required by this section; and

(B) deferral of any dividends on common or preferred stock
outstanding as of October 17, 197¢

H

(c) The nan&n)g amount of nonfeaerally guaranteed assistance of
at least 31,430,000,000 required to be provided under subsection (a)
shall include—

(1) at least 3500,000,000 from United States banks, financial
institutions, and other creditors, of which—

(A) at least 3400,000,000 shall be new loans or credits, in
addition to the extension of the full principal amount of any
loans committed to be made but not outstanding as of
October 17, 1979; and

(B) at least $100,000,000 shall be concessions with respect
to outstanding debt of the Corporation;

(2} at least $150,000,000 shall be from foreign banks, financial
institutions, and other creditors in the form of new loans or
credits, in addition to the extension of the full principal amount
of any loans committed to be made but not outstanding as of
October 17, 1979;

(3) at least $300,000,000 shall be from the disposition of assets
of the Corporation;

(4) at least $250,000,000 shall be from State, local, and other
governments;

(5) at least $180,000,000 shall be from suppliers and dealers, of
which at least $50,000,000 shall be in the form of capital as
defined in subsection (b); and

(8) at least 350,000,000 shall be from the sale of additional
equity securities.

The Board may, as necessary, modify the amounts of assistance
required to be provided by any of the categories referred to in this
subsection, so long as the ate amount of at least $1,430,000,000
in nonfederally guaran assistance is provided under subsection
(axd)

REQUIREMENTS FOR LOAN GUARANTEES

Sec. 5. (a) A loan guarantee may be issued unde: tn's Act only
pursuant to a commitment issued under section 4. The terms of any
such commitment shall provide that a loan guarantee may be issued
under this Act only if at the time the loan guarantee is issued, the
Board determines that—

(1) credit 15 not otherwise available to the Corporation under
reasonable terms or conditions sufficient to meet its financing
needs as reflected in the financing plan;

(2) the prospective earning power of the Corporation, together
with the character and value of the security pledged, furnish
reasonabie assurance of repayment of the loan toc be guaranteed
in accordance with its terms;
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(3) the loan to be guaranteed bears interest at a rate deter-
mined by the Board to be reasonable taking into account the
current average yield on outstanding obligations of the United
States with remaining periods to maturity comparable to the
maturity of such loan;

(4) the operating plan and the financing plan of the Corpora-
tion continue to meet *h& requirements of section 4 and appropri-
ate revisions to such plans (including extensions of such pfuu to
cover the then current four-year period) have been submitted to
the Board to meet such requirements;

(5) the Corporation is in compliance with such plans;

(6) the Board has received such assurances as it may require
that such plans are realistic and feasible;

(7) the Corporation has agreed for as long as guarantees issued
under this Act are outstanding—

(A) to have prepared and submitted on or before the
thirt'sth day preceding each fiscal year beginning after
December 31, 1980, a revised operating plan and financial
plan which cover the four-year period commencing with
suchdﬁsca.l year and which meet the requirements of section
4;an

(B) to prepare and deliver to the Board within one hundred
and twenty days following the close of each fiscal year, an
analysis reconciling the Corporation’s actual performance
for such fiscal year with the operating plan and the financial
plan in effect at the start of such fiscal year;

%) there is no substantial likelihood that Chrysler Corporation
wil! be absorbed by or merged with any foreign entity; and

(9) the borrower is in compliance with the terms and conditions
of the commitment to issue the guarantees rea‘\;xred by the Board
pursuant to section 9(b), except to the extent that such terms and
conditions are modified, amended, or waived by the Board.

(b) Any determination by the Board that the conditions established
by this Act have been met shall be conclusive, and such determina-
tion shall be evidenced by the issuance of the guarantee or commit-
ment for which such determination is required. The Board shall
transmit to the appropriate committees of the Con a written
report setting forth each such determination under this Act and the
reasons therefor not less than fifteen days prior to the issuance of any
guarantee. The validity of any guarantee when made by the Board
under this Act shall be incontestable in the hands of a holder, except
for fraud or material misrepresentation on the part of such holder
The Board is authorized to determine the {orm in which any guaran-
tee made under this Act shall be issued.

(c) The Board shall prescribe and collect no less frequently than
annually a guarantee fee in connection with each guarantee made
under this Act. Such fee shall be sufficient to compensate the
Government for all of the Government’'s administrative expense
related to the guarantee, but in no case may such fee be less than one-
half of 1 per centum per annum of the outstanding principal amount
of loans guaranteed under this Act computed daily.

(d) To the maximum extent feasible, the Board shall ensure that
the Government is compensated for the risk assumed in making
guarantees under this Act, and for such purpose the Board is
authorized to—

(1) prescribe and collect a guarantee fee irraddition to the [ee
required by subsection (¢},
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(2) enter into contracts under which the Government, contin-
gent upon the financial success of the Corporation, would partici-
pate in- gains of the Corporation or its security holders; or

(3) use other instruments deemed appropriate by the Board.

(e) All amounts vollected by the Board pursuant to subsections (c)
and (d) shall be de' osited in the as mi receipts.

() Nothing ip _ais Act shall be interpreted to mean that any loan
guarantee of tL.e Federal Government under this Act is in any way an
asset of the Corporation which can be sold or assigned by the Chrysler
Corporation to any foreign entity.

REQUIREMENTS APPLICABLE TO EXPLUYEES

Sec. 5. (a) No loan guarantee may be issued under this Act if at the
txmnh of issuance orthoproponjm' the Board determines
that—

(l)eolhcﬁnbcnumn" i ents entered into by the Corpo-
ration after September 14, 1979, with labor organizations repre-
senting employees of the Corporation which govern the payment
of wages and benefits to such emplo M 14,
1979, to Se 14, 1982, have not ified so that the
cost to the Corperation of such and benefits, as determined
&yséh&owsha&ljbondw ;‘malmoué\:ofltlcﬂt

,000, or the three-year period ending on September
1932, below the cost of such wages and benefits which the
Corporation would otherwise have been obligated to incur during
mchoseriod.meptthnmchdolhrmtuhﬂlincludo
$203,000,000 in wages and benefits to be foregone pursi.ant to the
master collective hargaining agreement entered into on October
25, 1979, between the Corporation and the International Union,
United Automobile Aerospace aud Agr.cultural Implement
Work:;sof.&merica;or

(2) the Corporation has not put into effect a plan for achieving
at least 3125,000,000 in concessions as defined in section 4(bX1XB)
from employees not represented by a labor organization.

(b) The limitations set forth in subsection (a) of this section shall
not apply to any increase in wages or benefits required by law.

(c) Any increase in the wages and berefits of a person employed by
the Corporaiion resulting from reclassification or reevaluation of a
Jjob or a promotion effected in order to evade the provisions of this
section shall be considered an indirect form of compensation.

(dX1) To meet the requirements of this section, the Corporation
skall not enter into a collective bargaining agreement with a labor
organization which—

(A)d:eddgmthemmhmdlonhofwammdbe%eﬂmn.

Vi y such a collective bargaining agreement beyon
%riowmimﬁon's proportionate share, as determined by the

rd, or

(B) reduces wages and benefits below the levels and amounts
provided on September 13, 1979,

(2) For purposes of this subsection, the proportionate share of a
labor urganization shall be determined by multiplyin%t.he total
reduction required by paragraph (1) by the quotient obtained by
dividing the total number of the Corporation’s employees represented
by that labor organization whose proportionate share is to be deter-
mined by the total number of the Corporation’s employees repre-
sented by labor organizations.
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(e) The cost reduction . ralized by the Corporation under the terms
of this subsection shall not be recoupable.

() If the Board determines that cash contributions from labor
organizations or employees are committed so that the total
contributions from cmplggru- r o izations during the
period of September 13, 1979, hi}p&mmﬁzmuuad
the total amount of wages er. benefits not paid as a result of
subsection (a), the Board may permit an increase in the levels and
amounts of employee wages and benefits beyond the levels and
amounts in effect on September 13, 1979, which would otherwise be
prohibited by subsection (a), if (1) such increase will not impair the
ability of the Corporation to continue as a going concern, or o meet
such other tests of viability as the Board shall prescribe, and (2) the
amount of such increase does not exceed the amount of the cash
contributions committed.

EMFLOYEE STOCK OWNERSHIP PLAN

Sec. 7. (a) No guarantee or commitment to guarantee any loan may
be made under this Act until the Chrysler Corporation, in a written
agreement with the Board which 1s satisfactory to the Board,

(1) to establish a trust which forms part of an employee stock
ownership plan meeting the requirements of subsection (¢);
(2) to make employer contributions to such trust in accordance
with such plan; and
(3) to issue additional shares of qualified common stock at such
times as such shares are required to be contributed to such trust.
(b) No guarantee or commitment to guarantee any loan may be
made under this Act after the close of the one hundred and eighty-day
ariod inning on the date of the enactmen’, of this Act unless the
rysler Corporation has established a trust which forms part of an
employee stock ownership plan meeting the requirements of subsec-
tion (c).
(¢) An employee stock ownership plan meets the requirements of
this ion only if—
(1) such plan is maintained by the Chrysler Corporation;
(2) such plan satisfies the requirements of section 4973eX7) of
the Internal Revenue Code of 1954 (determined without regard to
subparagraph (A) of section 410(bX2) of such Code);
(3) such plan provides that—

(A) employer contributions to the trust may be made on::
in accordance with requirements of subsection (d);

(B) each participant in the plan has a nonforfeitable right
to the participant s accrued benefit under the plan;

(C) each employer contribution to the trust shall be zllo-
cated in equal amounts (to the extent not inconsistent with
the requirements of section 413(c) of such Code) to ‘he
accounts of all participants in the plan; and

(D) distributions from the trust under the plan will e
made in accordance with the requirements of secticn
401(kX2% B) of the Internal Revenue Code of 1954; and

(4) such plan benefits 90 percent or more of all employees of the
Corporation, excluding the employees who have not satisfied the
minimum wage and service requirements, if any, prescribed by
the plan as a condition of participation.

fdX1) Employer contributions meet the requirements of this subsec-
tion only if such contributions—
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A will '.;' aot |
four-year a L iat
eghteth .av afer the date of the enactment
B) are made in such amounts and at such -—es that no time
:;.'..“_ such four-year period wil EL...-‘...“ f empioyer contn-
utions o the "'.sz e J- than the amount such contributions
would have been if made o ..J‘-A....t._.lefﬂs.:;.-._l...li'
the ~nd *‘e‘u\w.nrb.a;e od; and
C) are made in the additional qualified common sto: : which
the Chrysler Corporation issues by reason of subsection (ax3
2¥A) [n the case of a qualfied lcan o the trust for th -,,n::.- of
Juafied comman stock the amount of such stock purchased with the
,:"ss*-ea Mm..s..a.:-w.ur;u::aaa{xngn;h s
"ve' sontribution 0 the trust made on the date such stock 3

T purposes of subparagraph (A), the term “qualified lcan”
any lcan-—
which may be repaid caly in substantially equal install-
b+
i ':‘.'.:.::':.ut:zr':“‘.'ﬂ*"e:;:a.:‘z" vears: and
LD the proceeds of which are used only o purchase an amo
of the additicnal ,.A._.ed common stock which the Chrysie
-f‘"- :-a..... ces by reason of subsection ar?
e) £ or pu m"‘.....suc::a." term “qualified common
means ;Lr-:' of the class of common stock of tae Chrys e'~“
outstandirg ca October 17, '.:"9, and
ble ca an established securities marke
a..':z:_':_: e-:_..a. to $162.500,04¢C
: '.:_e Crr;rra:.:: oy

LOCTATIONS ON GUARANTER AUTHORITY

Szc 2. {a) The authority of the Board % »x.z-* .0an guaractees
under this Act shall not at any tirme exceed $1
agzregate principal *;::: sutstanding

b) Subject to subsection (a), the total principal amount of lcans
wihich are guaranteed under thus Act and which are outstanding at
any ume shall not exceed the amount of ‘.:r_er‘e ally ..4:3...:9"
asustance under section 4a) and the amount of concessions and

-

eiebagie ity uncer section 5 which have accrued w the Corporation
TERMS AND CONDITIONS OF LOAN GUARANTEES

‘f")a..a...a.;r.nn_,.zed‘,.er this Act shall be payable o full

not later than December 31, 1990, and the terms and conditions of
such loans shall prowide that they cannot be amended, or any
provision waved, without the Board's consent.
511) Any commutment 0 iSsue Fuaraniees entered into pursu

to this Act shall contain all the affirmative and '\cga ve covenan's
and other protactive provimons that the Beard determines are appro-
priate ".e Board shall require security for the loans %o be guaran-
teed under this Act a2 the time the commutment is made
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INSPECTION OF DOCUMENTS; AUDIT BY THE GENERAL ACCOUNTING
OFFICE

Spc. 10. (a) At any time a request for a loan guarantee under this
Act is pending or a loan guaranteed under this Act is outstanding, the
Board is authorized to inspect and copy all accounts, booxs, records,
memoranda, correspondence, and other documents and transactions
of the Corporation and any other borrower requesting a guarantee
under this Act.

(b) The General Accounting Office may make such audits as may be
deemed appropriate by the Comptroller General of the United States
of all accounts, books, records, memoranda, correspondence, and
mmnnmmofmaﬁlﬁoumdnyothr
borrower No guarantee may be made under Act uniess and until
the Corporation and any other borrower agree in writing, t allow
the General Accounting Office to make such audits. The Genersl
Accounting Office shall report the results of ail suck audits io the

(¢) The Board is empowered t0 investigate and shall investigate any
allegations of fraud, dishonesty, incompetence, misconduct, or irregu-
larity in the management of the affairs of .he Corporation which are
material to the Corporation’s ability to repay the loans guaranteed
under this Act.

PROTECTION OF GOVERNMENT'S INTEREST

Sec. 11. (a) The Board shall take such action as may be appropriate
to enforce any right accruing to the United States cr any officer or
agency thereof as a result of the commitment or issuance of guaran-
tees under this Act.

(b) If the Corporation undertakes a sale of any asset having a value
in excess of 35,000,000, and if the Board determines such sale :s likely
to impair the ability and capacity of the Corporation tc repay the
guaranteed loans as scheduled, or to impair the ability of the
Corporation to continue as a going concern or to meet such other tests
of viability as the Board shall prescribe, the Board shali not issue any
further guarantees for loans under this Act, and all teed loans
made prior to such determination shall be due payable in full

(c) If the Corporation enters into any contract, including but not
limited to future wage and benefit settlemen:s, having an aggregate
value of 310,000,000 or more, the Board shall determine and certiy
that the performance of the obligations of the Corporatior pursuarnt
to such contract will not reduce the ability of the Corporation tc
repay the guaranteed loans as scheculed, will not conilict with the
Corporation's operating plan or financing plan as required under this
Act, and will not impai: the ability of the Corporation to continue as a
going concern or to meet such other tests of viability as the Board
shall prescribe. If in any case such determination and certification
cannot be made, the Board shall not issue any further guarantees for
loans under this Act until such certification can be made, and all
loans guaranteed under this Act shall be due and payable in full.

(d) The Board shall be entitled to recover from the borruower, or
from any other person liable therefor, the amount of all payments
made pursuant to ary guarantee entered into under this Act, and
upon making any suca payment, the Board shall be subrogated to all
the rights of the recipient thereof.
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(e) The remedies provided in this Act shall be cumulative and not in
limitation of or titution for any other remedy available to the
Board or the United States.

(f) The Board may bring action in any United States district court
or any other appropriate court to enforce compliance with the
provisions of the Act or any agreement related thereto and such court
shall have jurisdiction w0 enforce s :h compliance and enter such
arders as may be appropriate.

(ﬁAloanahaﬂnotbcgumtudundnthhMiﬂhcimomofmm
such loan is excluded from gross income for purposes of chapter 1 of
the Internal Revenue Code of 1954 or if the guarantee provides
nﬁm“ ificant collateral or security to other obligations, the income from
which is so excluded.

(h} If any provision of this Act is held to be invalid or the
application of such provision to any person or circumstance is heid to
be invalid by a court of compet~nt jurisdiction, the remainder of this
Act, or the application of such provision to persons or circumstances
:l:h::b than as to which it is held invalid. shall not be affected

ereby.

(iX1) Notwithsta- ding any other provision of law and subject to
{Amrug!u (2), (3), nd (4), whenever any person is indebted to the

Inited Stutes as a result of any loan guarantee issued under this Act
and such person is insolvent or is a debtor in a case under title 11,
United States Code, the debts due to the United States shall be
satisfied first.

(2) Subject to paragraphs (3) and (4), the Board may waive the
priority established in paragraph (1) if—

(A) the Board determines that the waiver of such priority is
necessary to facilitate the ability of the Corporation or any
borrower to obtain financing; and

(B) the Board determines that, despite such waiver, there is a
gga?\xlable prospect of repayment of the loans guaranteed under

1S Act.

3) Subject to paragraph (4), waivers under paragraph (2) may only
be issued—

(A) with respect to any State or local government;

(B) with respect to a supplier of the Corporation, except that no
supplier of the Corporation may receive waivers under para-
graph (2) with respect to claims of such supplier in an amount of
more than $100,000; and

(C) with respect to loans made after October 17, 1979, by any
creditor of the Corporation up to a total of $400,000,000.

(4) A waiver under paragraph (2) with respect *5 a supplier of the
Corporation or any creditor of the Corporation under paragraph (3XC)
may not by its terms subordinate the claims of the United States
under this Act to those of any other creditor of the Corporation or of
any borrower.

(1) The Corporation may not pay any dividend on its common or
preferred stock during the period beginning on the date of the
enactment of this Act and ending on the date on which loan
guarantees issued under this Act are no longer outstanding.

LONG-TERM PLANNING STUDY

Sec. 12. ‘a) The Secretary of Transportation, after consultation
with the Secretary of Energy and the Secretary of Labor, shall submit
to the Board and to the Co as soon as practicable, but not later
than six months after the date of emactment of this Act, an assess-
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ment of the long-tera viability of the Corporation’s involvement in
the automobile indus'ry. The study shall assess the impact of likely
energy trends and eve ats on the automobile industry, including long-
term capital requirem.ents, productivity growth rate, rate of techno-
logical change, shifting market characteristics, the ca ty of the
industry as a whole to respond to the requirements of the 19803, and
shall evaluate the uacy of the industry’s existing structure to
make necessary technological and corporate adjustments. The study
shall include an examination of the Corporation's capability to
produce for sale an automobile similar to those vehicles developed
under the research safety vehicle program of the National Highway
Traffic Safety Administration. The study shall consider government
pmcuobumment as one means of establishing a market for this auto-
mobile.

(b) The Secretary of Transportation shall prepare and transmit to
the Congress annual comprehensive assessments of the state of the
automobile industry and its interaction in an integrated economy.
Each annual assessment shall include, but not be limited to, issues
pertaining to personal mobility, capital and material requirements
and availability, national and regional employment, productivity
growth rate, trade and the balance of payments, the industry’s
competitive structure, and the effects of utilization of other modes of
transportation.

(¢) The Board shall take the results of the study and each annual
assessment into account when examining and evaluating the Corpo-
ration’s financing plan and operating plan.

(d) In the study and assessments required by subsection (a) and (b),
the Secretary in consultation with appropriate agencies and depart-
ments shall identify any adverse effects on the economy of or on
emﬂloyment in the United States or any region the and shall
make recommendations for dealing with the adverse economic and
employment trends identified in such study and for proposed ﬁro
gvams or structural or modifications of existing programs, as well as

unding requirements, in such areas as economic development, com-

munity development, job retraining, and worker relocation. In addi-
tion, the Secretary may make any additional recommendations he
deems appropriate to address the long term national and regional
gmdpact of reduced activity of the Corporation or of the automobile
industry.

PROHIBITION ON USE OF THE FEDERAL FINANCING BANK

Sec. 13. Notwithstanding the ggﬂm‘aiom of section 6 of the
Federal Financing Bank Act of 1973 (12 U.S.C. 2285) or any other
provision of law, none of the loans guaranteed or committed to be
guaranteed under this Act shall be eligible for purchase by, or
commitment to purchase by, or sale or issuance to, the Federal
Financing Bank or any other Federal agency or department or entity
owned in whole or in part by the United States.

REPORTS TO CONGCRESS

Sec. 14. (a) The Board shall submit to the Congress semiannually a
full report of its activities under this Act during fiscal years 1980 and
1981, and annually thereafter so long as any loan guaranteed under
this Act is outstanding. The final report for 1981 shall include an
evaluation of the long-term economic implications of the Chrysler
loan guarantee program, with findings, conclusions, and recommen-
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dations for legislative and administrative actions considered zm
priate to future Federal loan guarantee programs. The study
Mfwmwmpynﬂdimmm“
) prospective econcnuc environment at the time the
assistance would huve its intended effect, and the impact that
either the granting or denial of asmstance will have on the

eavironment,
(2) the importance, in terms of size and in terms of goods and
services rendered, or the corporalion or dusiness entity to the

economy,
‘3) the appropriateness of aggregate Limits for such Federal
ass.stance per fiscal year,
‘41 the order of preference for specific types of assistarce, and
i5) :hm to which asmisted corporations or ousiress
entities kn?m:‘dm.dhcnmm:mmm
policies as a condition for the assistasce
®) Not less than fifteen days before the issuance of any lcan
guarantee under this Act, the Ecard shall transmit o the appropniate
commitiees of the a written report containing —
(1) the details of such lcan guarantee,
(2) the specific assurances received by the Board under the
provisions of sections 4 and 5; and
{3 the specific determinstions made by the Board under the
provisions of secticns 4 and 5.
¢} The Board shall have the power to wire the Secretary of

assessment of the econom:c impact on the automobile
Fecderal regulatory requirer >ats and the necessity thereof

AUTHORIZA "ON OF APPROPRIATIONS

Sgc. 15, (a) There are : :thorized !0 be appropriated beginning
October 1, 1979, and o rec iun available without fiscal year limita-
uﬁ.mhmumyhmwmou:mmdm

(b} Notwithstanding any other provision of this Act the
authority of the Board to make any loan guarantee under this Act
shall be limited to the extent such amounts are provided in advance
in appropriaticn Acts.

Transportation to compiete within six months of such mm :
of

TERMINATION

Sec. 16. The authority of the Board to make commitments to
wgwwmmwmﬁAammw

ASSISTANCE TO AUTOMOSILE DEALERS

Sec. 17. ‘ai The Congress “nds that— _
euau&mummhmmmmm
nesses,
12) current aconomic conditions have adversely afTected auto-
mobile dealers to an unusual extant.

) The Admurustrator of the Small Business Administration (here-
inafter in this section referred to as the “Administrator’”) shall
investigate the financial problems faced by small business auto
mobile dealers and determine what assistance through locans and
lcan guarantees may be needed and cag be made available w0
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alleviate such problems. The Administrator shall the results of
such investigation to the Senate and the House of Representatives
not later than sixty days after the date of the enactment of this Act.

ELECTRIC AND HYBRID VEHICLE RESEARCH, DEVELOPMENT, AND
DEMONSTRATION ACT AMENDMENTS

Sec. 18. Section 13(¢) of the Electric and Hybrid Vehicle Research,
Development, and Demonstration Act of 1976 (15 US.C. 2512(c)) is
amended by adding the following new subparagraphs:

“(1) The Secretary of Energy in consultation with the Secre-
tary of Transportation and the Administrator of the Environ-
mental Protection Agency is authorized and directed to conduct a
seven-year evaluation program of the inclusion of electric vehi-
cles, as defined in section 512(bx2) of the Motor Vehicle Informa-
tion and Cos* Savings Act (15 1J.S.C. 2012(bX2)), in the calculation
of average fuel economy pursuant to section 503(a) (1) and (2) of
the Motor Vehicle Information and Cost Savings Act (15 U.u.C.
2003(a) (1) and (2)) to determine the value and implications of
such inclusion as an incentive for the early initiation of indus-
trial engineering development and initial commercialization of
electric vehicles in the United States. The evaluation program
shall be conducted in parallel with the research and development
activities of section 6 and demonstration activities of section 7 (15
U.S.C. 2505 and 2506) to provide all necessary information no
later than January 1, 1987, for the private sector and Federal,
State and local officials to make required decisions for the full
commercialization of electric vehicles in the United States.

“(2) The Administrator of the Environmental Protection
Agency, in consultation with the Secretary of Energy and the
Secretary of Transportation, shall implement immediately the
evaluation program by promulgating, within sixty days of enact-
ment of the Act, regulations to inciude electric vehicles in
average fuel economy calculations under section 503(a) (1) and
(2) of the Motor Vehicle Information and Cost Savings Act. The
Motor Vehicle Information and Cost Savi Act (15 USC.
2003), as amended, is fu .¢r amended by adding a new section
503(ax3) (15 U.S.C. 2003(aX3)), which reads as follows:

“*3) In the event that a manufacturer manufactures electric
vehicles, as defined in section 512(bx2) (15 U.S.C. 2012(bX2)), the
average fuel economy will be calculated under 503a) (1)and (2) to
include equivalent petroleum based fuel economy values f
various classes of electric vehicles in the following manner:

“*(A) The Secretary »f Energy will determine equivalent
petroleum based fuel economy values for various classes of
electric vehicles. Determination of these fuel economy val-
ues will take into account the following parameters:

“'(i) the approximate electrical energy efficiency of
the vehicles considering the vehicle type, mission, and
weight;

“'(i1) the national average electricity generation and
transmission efficiencies;

““(iii) the need of the Nation to conserve all forms of
energy, and the relative scarcity and value to the Nation
of all fuel used to generate electricity;

“*(iv) the specific driving patterns of electric vehicles
as compared with those of petroleum fueled vehicles.
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“(B).The Secretary of En will propose equivalent
petroleum based fuei economy vaiues within four months of
enactment of the Act. Final prom tion of the values is
required no later than six months r the proposal of the

values.
“YC) The of Energy will review these values on .ieview
an annual basis will propose revisions, if necessary .
“(3) The Secre.ary of En , in consultation with the Secre-
tary of Transportation and Administrator of the Environ-
mental Protection Agency, shall include a full discussion of this
evaluation p in the annual report required by section 14
(15 USC. 2513) in each year after promulgation of the regula-
tions under paragraph (2). The Secretary of Energy, in consulta- Results, final
tion with the Secretary of Transportation and the Administrator reportto
of the Environmental Protection Agency, shall submit to the Coneress
Congress on January 1, 1987, a final report on the results of the
evaluation program and any recommendations regarding the
contined inclusion of electric vehicles in the average fuel
economy calculations under the Motor Vehicle Information and
Cost Savings Act.”. 15 USC 1901

note.
Approved January 7, 1980,
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APPENDIX I

CHRONOLOGY OF EVENTS RELATING TO THE
CHRYSLER LOAN GUARANTEE ACT OF 1979

Chrysler Corporation outlined its preliminary proposal for
financial aid to Treasury Department.

Treasury Department announced that it had been monitoring
Chrysler's financial situation and would make a comprehensive
study of the company's finances and operations.

Chrysler Corporation announced the largest quarterly loss
in its history and stated it har asked the Federal government
to provide up to $1 billion in cash over the next 18 months.

Secretary of the Treasury G. William Miller at a press
conference rejected Chrysler's request for tax credits.
He said the Administration would explore assistance in
form of loan guarantees dependent on submission of
acceptable operating and financing plans by Chrysler.

Chrysler submitted its preliminary plan for financial
assistance; Secretary Miller asked for revicicns.

Chrysier submitted its revised request for "up to $750
million" in Federal loan guarantees.
Treasury reviewed Chrysler's proposal.

Treasury sent a draft bill, "Chrysler Corporation Loan
Guarantee Act of 1979," to Congress.

Secretary Miller testified on Chrysler Corporation before
House Committee on Banking, Finance and Urban Affairs.

Congress passed Chrysler Corporation Loan Guarantee Act of
1979.

President Carter signed P.L. 96-185, Chrysler Corporation
Loan Guarantee Act of 1979.

Chrysler Loan Guarantee Board organized; Office of
Chrysler Finance established in the Treasury; Chrysler
submits and revises plans and other information to meet
the requirements of the Act.

I-1



April 23 Meeting of the Chrysler Corporation Loan Guarantee Board
to begin consideration of issuing commitments for $1.5
billion in loan guarantees.
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(3) The Secretary shall—

(A) undertake detailed engineering and cost estimates for
the project,

(BE) prepare a plan ) removal of the high level
radicactive waste at t! ) or the purposes of solidifics-
tion and include in ] rovisions respecting the safe
breaching of the tank the waste is stored, operat-
ing equipment to accomplish the removal, and sluicin
techniques,

(C) conduct appropriate safety analvse the project, and

(D) prepare required environmental impact analyses of
the project.

(4) The Secretary shall enter perative agreement
with the State in accordance with jeral Grant and Cooper-

ative Agreement Act of 1977 under w State will carry out
be following:
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(4) The term “high level radicactive waste” means the high
level radioactive weste which was produced by the r? i
l..it t}:!c Center o{i at nu:.ldw ngg} eScnbch ‘erm includes bgﬂ:g

wastes w ere produ y in reprocessing,
solid material derived from such liquid waste, and such other
material as the Commissiorn designates as high level radioactive
waste for purposes of protecting the public bealth and safety.

(5) The term “transuranic waste” means meterial contami-
nated with elements which have an atomic number greater than
92, including peptunium, plutonium, americium, and curium,
and which are in concentrations greater then 10 nanocuries per
gram, or in such otber concentrations as the Commission may
prescribe to protect the public beal* 2 and safety.

(6) The term “low level radics. _ve waste' means radicactive
waste pot cleseified as high leve] radicactive waste, transuranic
waste, or byproduct material as defined in section 11 e. (2) of the
Atomic Energy Act of 1954,

o (';’) The term “project” means the project prescribed by section

8).

(€) The term “Center” means the Western New York Service
Center in West Valley, New York
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