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UNTIED SLUES OF AMERICA
NUCEAR REGJIAIORY CttfISSION

THE A'ITIC SaITIY AND LICENSING BOARD

Sheldon J. Wolfe, Esquire, Chairman
Dr. E. Imonard Cheatum, Mer:ber
Gustave A. Linenberger, Jr. , Mernber

In the Matter of )
)

HOUSION LIGEING AND POWER CCMPRE ) Docket No. 50-466 CP
)

(Allens Creek Nuclear Generating )
Station, Unit 1) )

ORDER
(November 20,1980)
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On October 13, 1980, IntervenorDohertyfiledaMotionToHaveHiiCon- ~

tention #1 Joined To The Board Worded Contention On Routine Radiation Emissions

and Health Effects of September 26, 1980. Applicant's Response of October 28th

opposed the granting of this motion, and, in its Response filed on November 3,

1980, the Staff set forth its opposition.

In the Order ruling upon Intervention Petitions dated February 9, 1979,

at pps. 20-21, we considered together Doherty Contentions 1 and 2. We denied

their admissibility because (a) no basis had been provided with reasonable

specificity to support the allegation that ACNGS would not meet NRC's criteria

with respect to mainenining radioactive release values as low as reasonably

achievable and (b) the thrust of the allegations that the NRC's regulations do

not provide adequate protection to the health and safety of the public with

regard to the operation of the proposed plant constituted a.1 frpermi.ssible

challenge to Comission regulations. Again, in a letter dated April 16, 1980,

perceiving no ne.w.s between these two contentic.v and a possible negative
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answer to the question cerHN to the Comnissicq in Public Service Coupany

of Oklahoma (Black Fox Station, Units 1 and 2.), AIAB-573,10 NRC 775, 790

| (1979), we denied Mr. Doherty's request for reconsideration.

.

In the instant Motion, Mr. Doherty asserts that his Contention 1, as
1/

reworded, should now be admitted in light of a significant change brought about
,

by the camrf usion's Menorande On Certified Question in the Black Fox case,
2/

CLI-80-31, 12 NRC- (Septenber 22, 1980). However, no reasons are given ii

j as to why the Camdasion's Menorande dictates the' admission of Contention 1. |

Indeed, it is clear that Mr. Doherty does not seek to litigate whether the:

health effects of releases, aven though meeting the AIARA standards of Appendix I,

. .

i
;

i 1/ The contendon, as reworded, reads as follows:

Liquid and gaseous effluent limLts proposed for ACNGS
j represent a dangerous trend toward tollerance-[ sic] of

radio-actim (releases) when recent genetic, and n= dical
;

literature point to the possibility that radio-active doses (are)2

nore hazardous _.to tha health of persons such as petitioners than
was thought at the t.;me the applicable parts-of the Code of Federal
Regulations were written.'

! '

2/ In light of the Cocmission's Memorands, our Order of Septenber 26, 1980'

reworded and admitted a contention which had been derived from several Intervenors'
contentions (OWs 9, Griffith 1, Johnston 1, Tm==r 5) and consolidated. This.

,

reworded contention reads as follows:
!
J The health effects * of low level radiation emitted during normal

operation of the plant, even though meeting the "as low as reasonably -
'

-achievable" standards of Appendix I, if included in the NEPA balancing
. of costs and benefits, would alter this balance to the extent that
ccits wculd outweigh benefits.-

* Health effects include inpacts upon haans, animals, ar.d plants.

.
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dght change the NEPA cost-benefit balance to the extent that the costs night

outweigh the benefits. Instead, persisting in inpermissibly challenging Camis-

sion regulations, Mr. -Doherty seeks to litigate whether the amount of releases

allowable under Appendix I are too great and should be reduced. Alternatively

Mr. Doherty argues that he should be joined as a party to the consolidated con-

tention because O=inga Contention 9 and T-r Contention 5 were sufficiently

sinilar to his original Contention 1. The short answer is that counsel, repre-

senting Ms. Cumings, Ms. Griffith, Mr. Johnston and Ms. T-r, recognizad that, ,

1

as worded, their contentions challenged Comission regulations but stated that their

contentions should be considered only to assert that low level radiation should be

included in the NEPA halancing of costs and benefits (Tr. 1202, 1207, 1210, 1220).

It was on this basis that the Board ultimately reworded and consolidated these

dad contentions and admi.tted them in our Order of September 26, 1980. Doherty

Contention 1 is entirely dissimi?.ar fr a the reworded consolidated contention.

Accordingly, the instantiiotion is denied.

II

On October.13, 1980, Mr. Doherty filed a Motion For h Right To Present

Direct Testimony On TexPirg A=ndad Contentions 10, 12, 31, 36, 35, 39, 40, 41,

52, 53, 8 and 55 And Upon The '.' Health Effects Of Radiat-inn" Contention (consoli-

dated O=ings 9, Griffith 1, Johnston 1, Lemer 5). In its answer filed on

October 24th,' Applicant opposed this Motion and, in its rwxxise of Novmber 3,

1980, the Staff opposed the granting of the Motion.

In order that he may submi.t written direct testimxty, Mr. Doherty apparently
-3/.

requests leave to amend his intervention petition out-of-time to assert upon his own

3/ The request, if only asking leave to present direct testimony upon other parties'
contenti % , .t= r.at in accord with the requirement in Northern States Power Co.
(Prairi. Island Nuclear Generating Plant, Units l'and 2), AIAB-244, 8 AEC 857, 869
n. 17~(1974),-and is therefore denied. .

,
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behalf twelve previously admitted contentions of TaxPirg and the previously

admitted and consolidated contention of four other Intervenors. We nust

balance the following five factors set forth in 10 C.F.R. 5 2.714(a)(1):

1. Good cause, if any, for failure to file on time.

2. The availability of other means whereby the petitioner's
interest will be protected.

3. h extent to d ich the petitioner's participation may
reasonably be expected to assist in developing a sound
record.

.

4. The extent to which the petitioner's interest will be
represented by exiscing parties.

5. The extent to which the petitioner's participation will
broaden the issues or delay the proceeding.

A. The consolidated contention re: health effects of low level radiation.*

1. W. Doherty apparently asserts that he had not filed the instant

Motion earlier because, until the Cocn:ission rendered its decision on the

question certified in the Black Fox case, suora, on Septecber 22,1980, he was

uncertain whether the filing of the instant notion would be necessary, and this

notion was filed promptly thereafter on October 13, 1980. This assertion falls

far short of showing good cause as to why he had failed to cove for leave to

amend his petition to assert the issue on his own behalf within a reasonable time

after September 1979, when the four other Intervenors filed their contentions on

this issue. This factor nust be weighed against &. Doherty.

2. & . Doherty asserts that the lead party and anparently & .

Doggett, counsel for the joined parties, would not be an available means to

protect his interest because he believes h2 can better cover areas of nuclear

safety. Thin factor cust be weighed against the Intervenor. - His assertion is

conclusional, soeculative and unsupported by any facts. Even assuming Intervenor

#
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is better able to present direct te.scinony on nuclear safety, the consolidated~

contention which he seeks to assert upon his own behalf is environmental in

nature - the contention is that health effects of low level radiation, even

though neeting the standards of Appendix I, if included in the NEPA balancing

of costs and benefits, would alter this balance to the extent that costs would

outweigh benefits.

3. The Intervenor asserts that, because he conducted research upon

his Contention 1, which is similar to the consolidated contention, his parti-

cipation would assist in the development of a sound record. As discussed in

Part I of this Order, Doherty Contention 1 is entirely dissimilar from the

consolidated contention. This factor nust be weighed against Mr. Doherty.

4. Mr. Doherty asserts that the joined parties will not be able to

represent his interests as well as he could because they are heavily burdened

with other contentions. This factor is weighed against him because once again

his assert _an is conclusional, speculative, and unsupported by any facts.
'

5. Mr. Doherty argues that, because of his experience, he can

present relevant direct testimony, which would not result in useless delay.

As reflected in Part I and Part II 3, supra, Mr. Doherty does not understand

the absolute dissimilarity between his Contention 1 and the consolidated

contention. To grant his motion for leave to assert the consolidated contention

upon his own behalf would be to perrit irrelevant direct testimony upon health

and safety, and thus the issues would be brmdM and the proceeding would be

delayed. This factor nust be weighed against the Intervenor.

Since none of the five factors weighs in his favor, the instant

bbtion for leave to amend his intervention petition out-of-time to assert upon

his own behalf the consolidated contention is denied.

-
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B. TexPirg's Twelve Contentions

1. Mr. Doherty asserts that he had not filed the instant notion

earlier because it was not until after discovery had been concluded on July 18,

1980 that it became apparent that TexPirg's direct testinony would likely miss j

relevant mattero. However, he fails to pin-point those specific relevant

matters that TexPirg over-looked in the course of discovery and, in light of

the fact that TexPirg has not as yet submitted its direct testinony, he merely

speculates that these written direct testinonies will be inadequate. -Moreover,

Mr. Doherty cannot be heard to suggest that he was lulled into inaction since

he does not claim that TexPirg represented his interests specifically. Duke

Power Co. (Cherokee Nuc~.ur Station, Units 1, 2 and 3), ALAB-440, 6 NRC 642,

645 (1977). Mr. Doherty has not made tne required " good cause" showing, and,

where no good excuse is tendered for the tardiness, his demonstration on the

other four factors must be particularly strong. Gulf States Utilities Co.

(River Bend Station, Units 1 and 2), AIAB-444, 6 NRC 760, 796 (1977) and the

cases cited therein.

2. Mr. Doherty asserts that there are no other means to protect his

interest where, as here, TexPirg's lack of financial resources and of knowledge

may limit its capacity to protect his interest, and where there are areas of

nuclear safety he believes he can cover better than TexPirg. Again, his allega-

tion is conclusional and unsupported by any specific facts. We weigh this factor

against Mr. Dohert". .

3. The Mtervenor asserts that his participation will assist in

developing a sound record because he authored eight of the twelve TexPirg con-

tentions, researched them, conducted discovery and secured EDIA materials.

.
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He inplies that he is better able to develop a sound record qxx1 direct testi-

nony than TexPirg, but he does not tell us what evidence his expert would be

able to present which could not be presented by TexPirg expert witness (es) and

he does not sure that discovery and FOIA materials are not in TexPirg's

possession for its use. This factor nust be weighed ngnNst Mr. Doherty.

4. Mr. Doherty asserts that TexPirg, heavily burdened with other

contentions, would not be able to represent his interest as well as he could.
" This factor is weighed against the Intervenor for the reasons discussed in

A.4., suora, which are applicable herein.

5. Mr. Doherty argues that the issues would not be broadened since

he is only requesting leave to assert extant contentions upon his own behalf,

and that the prc.needings would not be uselessly delayed because he would be

presenting relevant direct testimony. Were we to grant the instant notion,

other parties would have the right to initiate discovery against Mr. Doher.y.

The envirtmmental phase of the hearing, cocmencing on January 12, 1981, might

be delayed somewhat while other parties were cocpleting discovery upon TexPirg's

environmental contention (TexPirg's Amended Contention. A8) which Mr. Doherty

seeks to assert upon his own behalf. However, the health and safety phase of-

the hearing has not been scheduled to date, and discovery upon TexPirg's eleven

health and safety contentions would not delay the cocmencement of that phase of

the heanng, althouch the addition of his written direct testinony and the

attendant cross-examination would prolong the hearing. While we weigh this factor

in Mr. Doherty's favor, Section 2.714(a) cannot be read as making this factor

| dispositive "i.e. , as manifestir.g a Coamission judgaent that, irrespective of

,
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the conclusions reached on the other factors, an untimely petition should

always be accepted so long as no broadaning of issues or delay in the progress

of the proceeding is involved". Project Management Coro. , et. al. (Clinch River

Breeder Reactor Plart), AIAB-354, 4 NRC 383, 394 (1976).

Since Mr. Doherty has not made a substanHn1 showing of " good

cause" for the failure to file on time and since three of the four other factors

weigh heavily against him, tne instant motion requesting leave to amend bis

; intervention petition out-of-time to assert upon his own behalf the twelve

TexPirg contentions is denied.

III

On October 15, 1980 Intervenor Doherty filed a Motion For Admission Of

Contention 50, which was opposed by Applicant in its Response of October 27,

1980, and by the Staff in its Response of November 12, 1980. 'Ibe proposed new

contention reads as follows:
s

Applicants jet ptmps in the coolant circulaHnn
system of the proposed ACtES will be subject to:

;l disassembly, and/or hazardous displacement result-
ing in coolant circulation degradation during
operation leading to reduction of the margin of-

safety during normal operation or design basis
' accidents (DBA), due to cracking in reactor in-

ternal parts for holding the jet pucps in place
and the jet ptmp itself.

Intervenor, referring to the five factors of 10 C.F.R. a 2.714(a)(1) set

forth in-Part II, supra, asserts the following:

1. Inspection and Enforcement (IE) Bulletin No. 80-07, dated April 4,

1980 identified the .4 oblem upon which the contention is based. Intervenor

first became aware of the existence of this Bulletin when NUREG 0540, Vol. 2,

i

.-
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No. 5 received on Septerier 4: 1980 by the library he uses. He subsequently,

on September 26, 1980, filed an MIA request for said Bulletin; after receipt of

the requested Bulletin, the instant notion was filed. Thus, it is Intervenor's

inplicit claim that he has shown good cause for failing to file in a timely

manner a notion for leave to amend his intervention petition to assert Conten-

tion 50.

2. Intervenor states that he has no knowledge of any other means

whereby his interest will be protected since the alleged problem is not yet

a part of any Comnission review or generic type of proc #ing.

3. Intervenor asserts that he is preparing evidence for numerous

related safety contentions previously admitted in this proceeding, and that

the inclusion of this issue can be expected to assist in developing the health

and safety record.

4. Intervenor asserts that no other party appears to be bringing

this issue into the proc W ing.

5. While not explicitly addressing the broadening of issues or the

delaying of the proceeding, Intervenor characterizes the contention as being

relevant to certain of his other contentions (e.g. flow blockage and inter-

granular stress coi ision), as being of value to consider as a safety question,

". . . and hence is not obstructive."

In smmary, Applicant's Response makes the following objections,

without expressly distinguishing between its objections to the g anting of the

,

4/ IE Bulletin No. 80-07 is cited in issue No. 4 of this volume of the report,
Eacher than in Issue No. 5. No date of issuance or publication is given by the'

NUREG docunent.

,
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;

instant mtion and its ' objections to the aMasibility of the contention:

Good cause has not been shown for filing out-of-time;-

- Mr. Doherty has not justified adcission of the contention

based upon the other four factors;7

No comection is asserted between the ACNGS and the events-

or deficiencies covered by IE Bulletin No. 80-07;

Since &. Doherty is not an expert in the area covered by-

' the contention and has previously advised that.he has no wit-

nesses to offer on his other contentions, he camot represent

that his participation will assist in developing a sound record; and .
,

Discovery having now been coupleted, the addition of-

another contention at this stage will undoubtedly cause

delay.

The Staff's Response likewise does not expressly distinguish between

its objections to the granting of the mtion and its objections to the

a M ssibility of the contention. In sumary, it argues that factors 1, 2, 4

and 5 nust be weighed against granting the etion, concedes that factor 3

weighs in &. Doherty's favor, but urges that &. Doherty has not demnstrated

a nexus between the reported problem and ACNGS.

The Board finds that, on balance, &. Doherty has prevailed with respect

- to factors 1 through 4. The fifth factor - broadening of the issues or delaying
5 the proceeding - mst literally weigh against Intervular. However, where, as

here, no schedule has been set for the hearing upon health and safety issues.
;

,.
,
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we afford little weight to this factor if a new issue of potential merit has

been identified. Accordingly, we grant the motion and permit the filing of Con-

tention 50 out-of-time. We turn now to the admissibility of this contention.

Intervenor offers as basis for this contention the existence of IE Bulletin

No. 80-07, dated April 4,1980, wherein (he states) information is provided on

the ~.istence of deficiencies, of the nature described in the contention,that

u e discovered in three operating BWR facilities. As noted by Applicant and

Staff, no discussion is offered as to why such deficiencies are expected to

occur in the ACNGS, a BWR type 6 facility, whereas the deficiencies were

identified in BWR types 3 and 4 facilities. Staff's response contains an

atitachment that lists recently issued IE Bulletins, which attachment shows

that IE 80-07 was issued to " E BWR facilities with a CP and E BLR-3 and

BWR-4 facilities with an OL." Although tla ACNGS does not fall within this

category of addressees, we can intuit a possible reason for Mr. Doherty's con-

cern, since he is in possession of - to him - new information about deficiencies
4

that apparently have occurred in older BWR facilities. However, our intuition

here suffers the same flaw as Contention 50: there is no basis for connecting

the occurrences reported about older facilities with an expectation of a

recurrence at ACNGS. Accordingly, we conditionally admit Intervenor's Conten- e

tion 50 with the provision that, within thirty days of the date of this Order,

he shall provide us - as the result of whatever reasonable ard proper discovery

he shall seek - a deronstrable basis for his belief that a nexus exists.
,

Applicant and Staff shall then have ten days within which to respond.

;

;

|
: ,

!
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' Prouptly thereafter, the Board will issue its ultimate decision on admissi-

bility of Contention 50.

Dr. Cheatum concurs but was unavailable to sign this Order.

IT IS SO ORDERED.

"uE KIMIC SAFEIY AND
LICENSH U BOARD

00 A
Ci CL m/su'r % w

s

ve M Linenbe g r, Jr.,

MW4'

Sheldon J. G]ife, Esquire
Chairman

Dated at Bethesda, Miryland

this 20th day of Novecber, 1980.

,
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