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valentine B. Deale, Esq.
1291 Connaecticut Avenue, N.Y.
Lashington, D.C. (P036

Dear Mr. Deale:

Tis Cunmission has considere’ the proposal for settlement of the
liidland special proceeding incorporated in the "Hotion and Stipulation”
dated March 13, 1978, which you transmitted to us by letter of

karch 21, 1978.

In essence all of the parties have agreed to a settlement which would
insofar as is possible place all parties and the record in the position
they would be if nothing had ever happened in this matter. The terms
withdraw all charges and terminate the proceeding with prejudice.
They further previde that (1) there will be no record of the procead-
ings nor of the charges and letters which led to them, and (2) notice
of withdrawa)l of charges and termination of the proceedings will be
published and 21so sent to all parties with whom there had been cor-
-espondence about the proceedings. These features of the proposed
settlenwent seem to us to be straightforwvard and worthy of Comaission
approval. We do not find persuasive the contrary arguments advanced
by counsel for Consumers Power Company in his Jetter to tha Secretery
dated April 10, 1978.

The final term of the settlement, pavagraph 9, is unilateral in
nature and states --

9. that Myron M. Cherry enters into this stipulation

or the further condition that the iluclear Regulatory
Commission shall pay actual out-of-pockel expenses not

in excess of 51,000 incurred by or on bzhalf of

Myron 1. Cherry in connection with the Special Proceeding.

qenc 5 as 2 private party to deal
in a settlement. There is a set ion whether Lhe Corvtission
has the legal authority in these ances to rmake 2 payrant such
as Mr. Cherry requires. Weve the Commission dispdsed, on policy
gounds, to make this payment, th2 question ef its authority to do

a

8002310 0 @R @M@ﬂMﬂ.




Vilantina B. Deale, Esq. 2 April 22, 1978

so would first have to be resolved in the affirmative by the Compiroller
Gonaral. We need not, housver, seek 2 form2! ruling of the Comptroller
.ocause we bzlieve that the propesal for payment is unsound on policy
orounds.

hormally private attorneys participating in our proceedings, whether
they represent intervenors, utilities, or others, pay their own
expenses. It seems to us that the usual practice should obtain in
this case.

able to walk away without expense and the possible argument that,

therefore, so should Mr. Cherry. Such an argument seems flaved. The

analogy between private practioners and government lawyers in this |
situation is imprecise. Government employzes are entitled to repre- |
sentation by counsel and payment of associated expenses when they are |
charged with misconduci in the performance of their official duties. |
Such support is justified on the theory that government employees must i
foel free to do their duty as they see it, without fear of parsonal |
financial consequences. The private attorney is not discharging a

similar public trust. Moreover, even were lir. Cherry to prevail on the

merits, he would not be entitled to have his expenses paid by BRC.

Payment in the settlement context should not stand on 2 difirent

footing.

!
e have considered the fact that the involved staff attornays will be [
|

1
|
|
|
In 1ight of these considerations, the Commission declines to approve

paragraph 9 of the proposed settlement. le are aware that the settle-

ment by it own terms may not be approved in part and rejected in part. |
e have presented this discussion of the payment issue for the under- |
standing of the Board and the parties. We ask the board to explore |
with the parties the possibility of reaching an agresable settlement 1
without proposed paragraph S. 1
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“-Jaseph M. Hendrie
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CERTIFICATE OF SERYVICL

In the Matter of

Docket No.(s) 50-12967

CONSWMERS POYWER COMPANY
50-3305F

(itidland Plant, Unit Nos. 1 and 2

1 hereby certify that I have this day served the foregoing document(s)
upon each person designated on the official service list compiled by
the Office of the Sccretary of the Comnission in this proceeding in
accordance with the requirements of Section 2.712 of 10 CFR Part 2 -
Rules of Practice, of the Nuclear Regulatory Commission's Rules and
Regulations,

C.
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Dated at Washington,

day o
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Office/ df/the Secretary of the Co;ﬁission
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