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s G. Duane Weish

Deputy Attorney General

iy ¥

Samuel J. Chilk

The Secretary of the Commissiocon

United States Nuclear Regulatory
Commission

wWashington, D.C. 205535

ATTN: Docketing and Service Branch .\

RE: Proposed Rules on Advance Notificati
Protection of Unclassified Safeguar
Information, 45 Fed. Reg. 81058; 85

Dear Mr. Chilk:

The Office of the Attorney General of the State of Ohio
would like to submit its comments on the Commission's proposed
rules on "Advance Neotification to States of Transportation of
Certain Types of Nuclear Wastes" and "Protection of Unclassified
Safequard's Information". It is this Office's belief that as
applied to the prenotification to states of the transport through
the states of certain types of nuclear materials the proposed
regulations could create an impractical system which compromises
both safeguards and safety concerns.

The fundamental flaw in the proposed rules is contained in
the advance notification regquirements that notification be
submitted to the state governor between four and seven days
nrior to the shipment of nuclear materials through the state.
Based on the State of Ohio's experience with its own prenctification
statute, Section 4163.07 of the Ohic Revised Code, this amount
of lead time is totally unworkable when applied to the realities
of the practice in the indus+=. Furthermore, this amount of
lead time is unnecessary from the standpcint of either
emergency response or safeguards preparation. Section 4163.07
of the Ohioc Revised Code requires notification 48 hours in advance
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of the shipment of materials through the State. The St

found this 48 hour time period to be adegquate for all purpcses
for which the State may need such notification. The State in
its experience has also found that even 48 hour advance ncotifi
cation is frequently impractical. Since the statute has Deen
in effect, the State has found that the timing and routing of
shipments is constantly subject to change at a mcment's notice
and that even notification given 48 hours in advance cf the proposed
shipment date is repeatedly changed due toc unforeseen delays in

the shipment of materials. A system which requires four to

seven days advance notification will be in effect a nullity.

A vast majority of the notifications would be subject to

frequent ané repeated changes sc as o negate whatever lead

time was intended to be achieved by the four to seven day
regquirement.

[ 28

The extremely impractical lead time required in the propcsed
advance notification regulaticn is also luCCESLSuEu» with th
Commission's own concern for adeq-a te safeguards. As the
Commission itself noted at 45 Fed. Reg. 85460, advance planning
is a critical element ¢f any adversary's attempt to di. "upt
nuclear su-p'-nts. By requiring notificasion up to seven days

in advance of shipments, the Commission is requiring the type of
advance notification which facilitates the attempt of adversaries
to disrupt shipments. A 48 hour requirement such as contained

in the Ohio statute reduces the ability of adversaries tc plan
such disruptions to an absolute minimum.

A change in the lead time for nctification such as mandated
by the actual ope:at;ng conditions in the industry and suggested
by the State of Ohio in this letter would require the Commission
to rethirk the entire structrr2 of the system which it has
proposcd The requirement f.r advance notification within 48
hours of snipment rather th:a seven days of shipment would eliminate
the need for many of the cumbersome, impractical, and unnecessary
safeguards requirements which have been imposed elsewhere in tr-
regulations. The need for locked file cabinets and safes wcul
be reduced if the notification of the shipment was to be store.
for only 48 hours rather than seven days prior to the shipment.
Similarly, the restrictions on the use of unprotected tele-
communications equipment and the requirement for the use of
couriers or registered first class mail becomes less necessary
when the notification is provided 48 hours in advance cf a ship-
ment ratier than seven days in advance of a shipment. Furthermore,
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it has been the State's experience that the use of unprotected
telecommunications between branches of state and local law
enforcement agencies is necessary when attempting to administer
a scheme which provides for notification only 48 hours in
advance of a shipment.

In addition to gquestioning the need for seven day advance
prenotification, the State also guestions the need for th
advance prenotification to be sent to the governcr's cffice.

The Ohio statute requires the notification to be sent toc the
Director of the state Disaster Services Agency. OQOther states
and jurisdictions may well have. specific agencies cutside of

a governor's office which are assigned this responsibility.
Therefore, to require a governor's office to receive the notifi-
cation is to require such information to be handled by ancther
unnecessary level c¢f personnel, thereby raising additicnal
safeguards concerns. The regulation should be amended to require
notification to the governor or such individual as mandateé by
state law to receive such information.

Another deficiency in the proposed nctification requirements
is that they do not require the notification to indicate the type
of material which will be contained in the shipment. The Ohic
statute requires both the type and gquantity of material to be
identified. This information is important to Ohio so that it
knows exactly what type and quantity of materials will be coming
through the State.

Finally, the State ¢f Ohio believes that the Commission should
extend its proposed regulations to ccver shipments macde by the
Department of Energy as part of its research and develcpment
programs. While the State understands that this raises a
somewhat sensitive question concerning the relatiocnshi
between the Nuclear Regulatory Commission and the Department
of Energy, the State believes that it is important for it to
receive advance notification of all shipments that pass through
the State.
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The Office of the Attorney General of the State of QOhio
hopes that these comments will be of wvalue to the Commission
in the evaluation of its proposed rule, Thank vou for the
opportunity to comment upon the proposed regulations.

Sincerely yours,

E. DENNIS MUCHNICKI
Assistant Attornev General

EDM: ts
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Samuel J. Chilk

The Secretary of the Commission

United States Nuclear Regulatory
Commission

Washingten, D.C. 20555

ATTN: Docketing and Service Branch

RE: Proposed Rules on Advance Neotification an
Protection of Unclassified Safeguard's
Informaticn, 45 Fed. Reg. 81058; 85433

Dear Mr. Chilk:

The 0ff.ce of the Attorney General of the State ~% Ohio
would like =0 submit its comments on the Commissicn's proposed
=ules on "Advance Notificaticn to States of Transportation of
Certain Types of Nuclear Wastes" and "Protection of Unclassified
Safegquard's Information”. It is this Office’s belief that as
applied tc the prenotification to states of the transporc through
the states of certain types of nuclear materials the propcsed
requlations could create an impractical system which ccmpromises
both safeguards and safety concerns.

The fundamental flaw in the propcsed rules is contained in
she advance notification requirements that notification ke
submisted o the state governor between Zour and seven days
prior to the shipment of nuclear materials through the state.
Sased on the State of Ohic's experience with its own prenotificaticn
statute, Section 4163.07 c¢f the Chioc Revised Ccde, this amcunt
of lead time is totally unworkable when applied to the realltles
of the practice in the industry. ~Furthermore, this amcunt cf
lead time is unnecessarvy from the standpoint of either
emergency response cor safeguards preparaticn. Section 4163.07
af she Ohic Revised Code requires nctificaticn 48 hours in advance
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of the shipment of materials through the State. The State has
found this 48 hour time pericd to be adequate for all purposes
for which the State may need such notificaticn. The State in
its experience has also founa that aven 48 hour advance notifi-
cation is frequently impractical. Since the statute has been

in effect, the State has fcund that the timing and routing of
shipments is constantly subject to change at a moment's notice
and that even notification given 48 hours in advance ¢f the prcposed
shipment date is repeatedly changed due to unforaseen delays in
the shipment of materials. A system which requires four to
seven days advance notification will ke in effect a nullity.

A vast majority of the notifications would be subject to
frequent and repeated changes sc as to negate whatever lead

time was intended to ke achieved by the fcur to seven day
requirement.

The extremely impractical lead time required in the precposed
advance nctification regulaticn is also inccnsistent with the
Commission's own ccncern for adeguate safeguards. As the
Commissicn itself noted at 45 Fed. Reg. 85460, advance planning
is & critical element of any adversary's attempt to disrupt
nuclear shipments. By requiring nctification up to seven days
in advance of shipments, the Commission is requiring the type of
advance notification which facilitates the attempt of adversar.es
2 disrup*~ shipments. A 48 hour requirement such as contained
in the Ohio statute reduces the ability of adversaries to plan
such disruptions to an absclute minimum.

A change in the lead time for notificaticn such as mandated
by the actual operating conditions in the industry and suggested
by the State of Ohio in this letter would require the Commission
to rethink the entire structure of the system which it has
proposed. The requirement for advance notification within 48
hours of sripment rather than seven days cf shipment would eliminate
the need for many of the cumberscme, im~ractical, and unnecessary
safeguards requirements which have been impcsed elsewhere in the
regulaticons. The need for locked £file cabinets and safes would
be reduced if the notification of the shipment was to be stored
for only 48 hours rather than seven days pricr to the shipment.
Similarly, the restrictions on the use of unprote “ed tele-
comrunications equipment and the raquirement for the use of
couriers or registered first class mail becomes less necessary
when the notification is provided 48 hours in advance of a ship-
ment rather than seven davs in advance ¢f a shipment. Furthermore,
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it has been the State's experience that the use cf unprotected
telecommunications between branches cf state and local law
enforcement agencies is necessary when attempting to adminiscer
a scheme which provides for notification only 48 hours in
advance of a shipment.

In addition to guestioning the need for seven day advance
prenotification, the State alsc ques~'~ns the need for =he
advance prenctification to be sent to the governcr's of ‘l”e.

The Ohio statute requires the ncoctification to be sent tc the
Director of the state Disaster Services Agency. OQOther states
and jurisdictions may well have. specific agencies cutside of

a governor's office which are assigned this responsibilicty.
Therefore, to require a governcr's office to receive the nctifi-
cation is to require such inforr :icn tc be handled by ancther
unnecessary level of perscrnel, thereby *a;s;“g additional
sa-eguards concer s. The regulation shcould be amended %to reg
notification to the governor or such individual as mandated bv
state law to :eceive such informaticn.
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Another deficiency in the prcposed notificaticon requirements
is that they do not require the no.;-z*a:; n to indicate the type
of material which will be contained in the shipment. The Chio

tute requires both the type and gquantity of material to ke
identified. This information is important to Qhic so that it
knows exactly what type and quantity of materials will be coming
through the State.

Finally, the State of Ohio believes that the Commission should
ext=nd its proposed regulations to cover shipments made by th
Department of Energy as part of its research and developmen:
programs. While the State understands that this raises a
scmewhat sensitive guesticn concerning the relaticnship
between the Nuclear Regulatory Commissicn and the Department
of Energy. the State believes that it is important for it to
receive advance notification of all shipments that pass through
the State.
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The 0ffice of the Attorney General of the State of Ohi
hopes that these comments will be of value to the Commission
in the evaluatiocn of its proposed rule. Thank ycu for the
opportunity tc comment upon the propcosed regulaticns.

Sincerely yours,
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E. DENNIS MUCHNICXI
Assistant A+=tornev General
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