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ORDER REGARDING MOTION BY STATE
OF OREGON FOR RECONSIDERATION
OF INITIAL DECISION

(September 4, 1980)

By motion dated July 23, 1980, the State of Oregon sought
reconsideration of the Initial Decision in this proceeding
entered July 11, 1980. The reconsideration concerns Oregon's
request for certain accelerated reporting requirements, as

contained in its proposed findings of fact and conclusions of

law £iled May 19, 1980. The Appeal Board by its Order entered
July 28, 1980, authorized thes Licensing Board to act on the

merits on Oregon's motion, notwithstanding the pendency on
appeal of that party's exceptions to the Initial Decision.
The Licensee was authorized by Condition (1) to proceed
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Phase II proceedings, it is questionable whether an after-thought
proposal for a license condition is covered by 10 CFR 2.760(c)(1).
That section provides that the initial decision wil! include:
"(1) Findings, conclusions and rulings, with
the reasons or basis for them, on all

material issues of fact, law, or discre-
tion presented on the record."”

"Material issues'" are not to be equated with issues never raised
or discussed in many days of trial, nor revealed tc the Board or
parties until the final submission of proposed findings after
the record has been closed.

Section 2.760(c) also provides that an initial decision
"will be based on the whole record and supported by reliable,
probative, and substantial evidence." Here there was no evidence
offered as to the necessity or reasonableness of accelerated
reporting, although Oregon tendered written direct testimony
and participated actively in cross-examination of witnesses.
Argumentative and conclusory proposed findings are no substitute
for reliable and substantizl evidence. The Board therefore
rejects Orezon's proposed license condition regarding accelerated
reporting.

It is not clear whether Oregon is raising a second issue
in its motion for reconsideration., 1In+its proposed findings
9, 1980, it also sought the following license

condition:
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