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PORTER COUNTY CHAPTER INTERVENORS' ] o,,, , 0/ 708/g,RESPONSE IN SUPPORT OF THE (

1ADMISSIBILITY OF CONTENTION 13 \ rey x-

Porter County Chapter Intervenors, by their a of,gh
submit this response in support of the admissibility of

.

Contention 13, pursuant to the Order dated February 12,

1981.*

NIPSCO does not object to the admission of the first

paragraph of Contention 13.** (Northern Indiana Public

Service Company's Response to Contention 13, dated February

11, 1981.) Incredibly, the Staff opposes the admission
_

* Although it appears from the Order that the Board considers
that Contention 13 should have been brought to the Board's
attentibn through motion, we are net aware of the require-
ment for such a motion in the Commission's regulations.
Further, NIPSCO's letter of November 26, 1980, on which
the contention is based, was not submitted by motion We
do not understand why NIPSCO's " amendment 7.ap'parenti docs. e,
not require a motion and our contention doe ~s; .;.To'.th d' , 1
extent, however, that a motion is required,. we'~ request
the Board to treat this response as such a motion ~.' '

** To the extent that NIPSCO's obj ection to the second para-
graph of the contention (NIPSCO Response at p. 2) is an -v
offer to withdraw the possibility of.later raising any .. ,

argument that the newly requested date .is contingent on -
"4

a future event, Porter County Chapter Intervenors are
.

prepared to drop that grtion of the~ contention which " " ''''
concerns the contingent nature of th~e~ recuest. NIPSCO. . _ _ _ _

has previously indicated it would forego- such an argumen_t;.____
h with respect to its lecter of August 31, 1980... See._,_ 0gOrder Following Special Prehearing Conference, dated
g g August 31, 1980, at p. 54 $8I
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of any part of Contention 13, apparently both on the grounds
that Porter County Chapter Intervenors have not addressed -

the factors contained in 10 CFR $2.714(a) relative to
" late-filed" contentions and that the contention is "dupli-
cative" and its admission "would serve no useful purpose."

(NRC Staff Response to Porter County Chapter Intervenors

Request to Admit Contention Concerning NIPSCO's Letter of

November 26, 1980, dated February 9, 1980.) The Staff

position is ludicrous and its opposition frivolous.
Contention 13 should be admitted.

Although implying that Contention 13 was not filed'

timely, the Staff nowhere identifies the time within which

it should have been filed. Clearly, the contention could
,

not have been filed 15 days prior to the prehearing,

conference held March 12 and 13, 1980, as contemplated by
10 CFR 52. 714, since the subj ect it addresses did not

come into existence until Novembg; 26, 1980. The Staff

makes no suggestion as to why a contention filed less than

two months after receipt of the information giving rise
to its allegations should be viewed as ' aing " late-filed."

Particularly in the circumstances of this proceeding, thei

filing of Contention 13 on January 27, 1981 should not be

deemed as late.
' .;
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In any event, even if Contention 13 is viewed as

having been filed untimely, by balancing the five factors
set forth in 10 CFR 52.714(a)(1)(1)-(v), it should none-

theless be admitted. See CFR 52.714(b); Cincinnati Gas

and Electric Company (William H. Zimmer), LBP-80-24, 12

NRC 231, 232 (1980'); id., LBP 79-22, 10 NRC 213 (1979).

As we show below, each of the five factors, to the extent

applicable to admission of the contention at issue, weighs

in favor of admitting Contention 13.

(i) Good cause, is any, for failure to file on time.
'

The letter by Mr. Shorb, upon which this contention is

based, is dated November 26, 1980, and was served that

same day. It was obviously impossible for Porter County

Chapter Intervenors to file this contention within the

time specified by 2.714(b), inasmuch as the document was

not then in existence. The availability of new information

or documents has long been held to be a valid reason for

accepting new contentions. Cincinnati Gas and Electric

Company (William H. Zimmer), LBP 80-14, 11 NRC 570, 574

(1980).

(ii) The availability of other means whereby the*

petitioner's interest will be protected. It is apparent

that a limited appearance statement at the hearing could

not suffice to bring these issues before the Board.

. .. -.
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Cf., William H. Zimmer, LBP-79-22, 10 NRC at 215 n. 2;

id., LBP-80-24, 12 NRC at 237. Nor is there another

forum, such as a state proceeding, available to raise the

issues contained in the letter. See, Florida Power and

Light Company (Turkey Point Nuclear Generating Units 3 and

4), LBP-79-21, 10 NRC 183, 193 (1979). This proceeding

is the only available means to protect our interest in

litigating these issues.

(iii) The . extent to which the petitioner's partici-

pation may reasonably be expected to assist in developing

a sound record. Although this factor appears to be

applicable to the matter of intervention rather than to

contentions, to the extent it applies to the circumstances

at hand, the litigation of Contention 13 is essential to

the development of a sound record. The NIPSCO letter,

if accepted by the Board, becomes a part of NIPSCO's

application for an amendment, the subject matter of this

proceeding.

(iv) The extent to which the petitioner's interest

will be represented by existing parties. The contention

has not been raised by any other party. The Staff cannot

be expected to adequately represent our interest in

litigating this contention (see William H. Zimmer, LBP-

79-22,10NRCat215),particularlysinceithastaken

~
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the position that the contention is inadmissible. Thus,

admission of the contention is the only means by which

our interests in litigating it will be protected.

(v) The extent to which the petitioner's partici-

pation will broaden the issues or delay the proceedings.

This factor also appears to be inapplicable to the

admission of Contention 13. In any event, the admission

of Contention 13 would not result in any prejudice to

either NIPSCO or the Staff. Any expansion of the issues

results from NIPSCO's changing its application. No claim

can be made that admission of Contention 13 will cause a

delay in the scheduling of the hearing.

Apart from the timeliness of its filing, Contention 13

meets all other requirements for a valid contention and

should be admitted in this proceeding. It identifies the

matter which we seek to have litigated and the basis for

it with reasonable specificity. 40 CFR 5 2. 714(b) . By

_ _
any definition, it is within the scope of this proceeding.

The November 26, 1980, NIPSCO letter purports to

supplement and amend NIPSCO's letters of February 7 and

August 31, 1979. Contentions regarding matters raised

in those two previous letters have been admitted in this

proceeding, through Porter County Chapter Intervenors'
~

Contentions 1 and 3, to the extent that the reasons they

.

_ _ _ _ _ _ _
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state are not the actual reasons ~for the delay, that the

actual reasons do not constitute " good cause", and that

the latest completion date requested by the August 31 letter

is unreasonable. (Order Following Special Prehearing

Conference, dated August 8, 1980, at pp. 52-53.) There

is no basis for distinguishing the admissibility of a

contention based on the letter supplementing the previous

two letters. .

The Staff asserts that the contention is " unnecessarily
duplicative" of Contentions 1 and 3, and that its admission

"would serve no useful purpose." (Staff Response at p.'2)

The Staff's position is clearly wrong: the reasonableness
of December 1, 1987, as the latest completion date, as

requested in the August 31 letter, is not the same as the

reasonableness of December 1, 1989, as requested in the

November 26 letter. The Staff's position that the apparent

reasonableness of the extension period requested can be

determined: apart from its duration is absurd. Further,

the November 26 letter raises other issues, such as the

reasonableness of the six month mobilization period, not
contained in Contentions 1 and 3 Thus, not only is the

contention not duplicative, but its admission is essen-

tial for a full and fair hearing on whether NIPSCO can

.
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show good cause for its requ.ested extention until December
31, 1989.

For the foregoing reasons, Contention 13 should be

admitted.

Dated: February 26, 1981

Respectfully submitted,

Robert J. Vollen
~

.

Jane M. Whicher

By: 'M
Robert J. Vpilen
Attorneys for Porter County
Chapter Intervenors

Robert J. Vollen
Jane M. Whicher
109 North Dearborn
Chicago, Illinois 60602
(312) 641-5570
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CERTIFICATE OF SERVICE

*

I, Robert J. Vollen, hereby certify that I served

copies of the Porter County Chapter Intervenors' Response

in Support of the Admissibility of Contention 13 on all

persons on the attached Service List, by causing them to

be deposited in the U.S. mail, first class postage

prepaid, on February 26, 1981.

_

M [
Robert J. /ollen
One of the. Attorneys for
Porter County Chapter Intervenors

Robert J. Vollen
Jane M. Whicher
c/o BPI
109 North Dearborn Street
Chicago, Illinois 60602

(312) 641-5570

.
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SERVICE LIST

Herbert Grossman, Esq. George & Anna Grabowski
Administrative Judge 7413 W. 136th Lane
Atomic Safety & Licensing Cedar Lake, Indiana 46303

Board Panel
U.S. Nuclear Regulatory Dr. George Schultz

Commission 807 E. Coolspring Road
Washington, D.C. 20555 Michigan City, Indiana 46360

Dr. Richard F. Cole Richard L. Robbins, Esq.
Administrative Judge Lake Michigan Federation
Atomic Safety & Licensing 53 W. Jackson Boulevard

Board Panel Chicago, Illinois 60604
U.S. Nuclear Regulatory

Commission Mr. Mike Olszanski-

Washington, D.C. 20555 Mr. Clifford Mezo
Local 1010 - United Steelworkers

Mr. Glenn O. Bright of America
Administrative Judge 3703 Euclid Avenue'

-

Atomic Safety & Licensing East Chicago, Indiana 46312
- Eoard Panel

-

~U.S. Nuclear Regulatory Steven C. Goldberg, Esq.
'

Commission Office of the Executive
Washington, D.C. 20555 Legal Director

U.S. Nuclear Regulatory Commissiot
Maurice Axelrad, Esq. Washington, D.C. 20555
Kathleen H. Shea, Esq. <

Lowenstein, Newman, Reis, Anne Rapkin, Asst. Attorney Gener.-
Axelrad and Toll John Van Vranken, Environmental

1025 Connecticut Ave., N.W. Control Division
Washington, D.C. 20036 - 188 W. Randolph - Suite 2315

Chicago, Illinois 60601
~

William H. Eichhorn, Esq.
Eichhorn, Eichhorn & Link Docketing & Service Section
5243 Hohman Avenue Office of the Sccretary
Hammond, Indiana 46320 U.S. Nuclear Regulatory Commissio

Washington, D.C. 20555
Diane B. Cohn, Esq.
William P. Schultz, Esq. Stephen Laudig, Esq.
Suite 700 21010 Cumberland Road

Washington, D.C. 20036
,

Noblesville, Indiana 460602000 P Street, N.W.

Atomic Safety & Licensing
Board Panel

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Atomic Safety and Licensing
Appeal Board Panel

U.S. Nuclear Regulatery Commission
Washington, D.C. 20555
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Docketeng r. Service Sectlu.i !

Of fice of tiie Secretary
'

: ll.S. Nuclear Regulatory Comm
Washin9 ton, D.C. 20555
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