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UNITED STATES OF AMERICA I

NUCLEAR REGULAf0RY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of )
)

HOUSTON LIGHTING & POWER COMPANY ) Docket No. 50-466
)

(Allens Creek Nuclear Generating )
,

Station, Unit 1) )

NRC STAFF RESPONSE TO P0TTH0FF
APPEAL 0F ORDER DISMISSING CONTENTION 6

'
I. STATEMENT OF THE CASE

This is an appeal by F. H. Potthoff III, from an Order Ruling Upon Motions

for Summary Disposition of Environmental Contentions (Order) dated November 13,

1980. This Order, inter alia, granted summary disposition of Potthoff

I Contention 6, and dismissed Mr. Potthoff as a party-intervenor because

ContentionCwashisonIycontentionintheproceeding. This contention

essentially averred that, a marine biomass production would be a reasonable

alternative to the Allens', Creek Nuclear Generating Station.S The Licensing

_lf This contention provided:

In the FES, the Staff states that biomass production is
"not now a reasonable alternative" to ACNGS. However,

- Project Independence estimates fuels from biomass pro-
duction (urban waste, agricultural waste, tperestrial
crops, marine crops) would amount to 3 x 10i6 gross

/ BTVs per year, and that large quantities of marine crops
can be grown and harvested without subsidies when oil hits
$11 per barrel. Project Independence estimgles a 100,000
acre marine biomass fam, producing 27 x 10'2 BTUs/ year,
would cost $578 million. I contend building and operatina
a marine biomass fam, or other biomass production systems,

,

| would be environmentally preferable +o ACNGS, and ask the
| Board to deny the permit under the idoA.
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Board acted on the basis of Applicant's motion to dismiss this contention,

and its supporting affidavit of Dr. Herbert Woodson, Director of the Center

for Energy Studies of the University of Texas.S In dismissing the contention

the Licensing Board stated:

We grant Applicant's Motion for Summary Disposition.
There is no genuine issue of material fact in that it
has been clearly established that a marine biomass farm
is not now, nor, within the time frame of ACNGS, will
it be a reasonable and feasible alternative to the proposed
Allens Creek plant. [ sic] Since such a biomass systen
is so remote and speculative, we are not required to reach
and decide the environmental impacts thereof vis-a-vis
those of the proposed nuclear facility. Moreover, the FES,
as supplemented, cannot be found wanting simply because it -

failed to include every alternative device and thought
conceivable by the mind of man. Vermont Yankee Nuclear
Power Corp. v. NRDC, 435 U.S. 519, 551 (1978). Accordingly,
Contention 6 is dismissed and Mr. Potthoff is dismissed

!

i.
as a party-intervenor. (Order, p. 25).

II. BACKGROUND

As here material, this is a proceeding upon an application for a construction

permit for the Allens Creek Nuclear Generating Station (ACNGS). The original

notice of hearing on this application was published on December 28,1973|(38

J In addition, the NRC S',aff filed a response in support of Applicant's
motion for summary disposition on October 2,1980. However, the
Licensing Board gave no consideration to the Staff response because
the then effective Commission Rule of Practice with respect to summary
disposition motions (10 C.F.R. 62.749) only provided for the submission
of an answer opposing a motion for summary disposition. See Order,
p. 21, fn. 10. As noted in the Staff response, a pending Conunission
rule change which became effective on October 17, 1980, would allow.

a party to support a motion for summary disposition under the provisions
of 10 C.F.R. 52.749. See 45 Fed. Reg. 68919 (October 17, 1980). I

1

.

- #y ._ ..-
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Fed. Re9.-35521). This proceeding was renoticed in the Federal Register on

May 31, 1978 (43 Fed. Reg. 23666), September 11, 1978 (43 Fed. Rep. 40328),

and June 18, 1979 (44 Fed. Reg. 35063). See Houston Lighting & Power Co.,

ALAB-535, 9 NRC 377 (1979); ALAB-539, 9 NRC 422 (1979); ALAB-574, 11 NRC 7

(1980). Pursuant to these notices Mr. Potthoff sought to intervene and'

raised the contention set out above. The Licensing Board by Order of tiarch 10,

1980, dismissed the contention on the ground that a requisite basis for the

contention had not been provided. Unpublished Order, March 10, 1980, p. 11,

para. 6. This determination was reversed by the Apoea! Board on the ground that

Mr. Potthoff set out a basis for the contention. See ALAB-590,11 NRC 542, 548-

549 (1980). The Appeal Board there 'noted that the "Section 2.749 sumary dispositicn

procedures provided in reality as well as in theory, an efficacious means of

avoiding unnecessary and possibly time-consuming hearings on demonstrably

insubstantial issues. . . ." Jg.,at550. As we have indicated, Applicant-

filed a motion for sumary disposition of Potthoff Contention 6 on August 4,
4

1980. Mr. Potthoff filed an undated answer in opposition to Applicant's

motion for sumary disposition which was docketed by the Comission on October 6,

1980. The motion was granted in an Order Ruling Ur Motions for Sumary

Disposition of Environmental Contentions (" Order") dated November 13, 1980, and

Mr. Potthoff filed this appeal from that order.

III. STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

Whether the Licensing Board erred in its determination that Potthoff

Contention 6 should be sumarily dismissed because no genuine issue exists

concerning the fact that a marine biomass fann is not a reasonable and feasible

alternative to the proposed Allens Creek nuclear plant. See Order, p. 25.

,_
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IV. ARGUMENT

A. LEGAL STANDARDS FOR SUMMARY DISPOSITION

The Comission's Rules of Practice provide for sumary disposition of

certain issues on the pleadinas where the filings in the proceeding show

that there. is no acnuine issue as to any material fact and that the movant

is entitled to a decision as a matter of law. 10 C.F.R. 62.749(d). The

use of summary disposition has been encouraged by the Comission to resolve

contentions where the intervenor has failed to establish that a genuine

issue exists. Northern States Power Co. (Prairie Island Nuclear Generating

Plant, Units 1 & 2), CLI-73-12, 6 AEC 241 (1973) aff'd sub nom BPI v. Atomic

Enerny Commission, 502 F.2d 424 (D.C. Cir.1974); Houston Lightina and Power Co.

(Allens Creek Nuclear Generating Station, Unit 1), ALAB-590,11 NRC 542, 550-

551 (1980).

The Comission's rule authorizing sumary disposition is analagous

to Rule 56 of the Federal Rules of Civil Procedure. Alabama Power Co.

(Joseph M. Farley Nuclear Plant, Units 1 & 2), ALAB-182, 7 AEC 210, 217

(1974); Gulf States Utilities Co. (River Bend Station, Units 1 & 2),

LBP-75-10,1 NRC 246, 247 (1975); Cleveland Electric Illuminating Co. et al.

(Perry Nuclear Power Plant, Units 1 & 2), ALAB-443, 6 NRC 741, 753-54

(1977). Under both Rule 56 of the Federal Rules of ' .vil Procedure-(FRCP)

and the Comission's Rules of Practice and Procedure,10 C.F.R. 2.749,

summary judgment may only be had where no genuine issues remain for trial

:

i

._ _
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viewing the record in the light most favorable to the party opposing

the moticn. Sartor v. Arkansas Natural Gas Corp. 321 U.S. 626, 627

(1944); P611er v. Columbia Broadcastina Systems, Inc., 368 U.S. 464,

467 (1962); Crest Auto Supolies, Inc. v. Ero Manufacturing Co.,

360 F.2d 896, 89 (7th Cir.1966); Perry, ALAB-443, supra at 754. The

burden of proof lies opel the movant for sumary disposition who must

demonstrate the absence of any genuine issue of material fact. Adickes

v. Kress and Co., 398 U.S.144,157 (1970); Perry, ALAB-443, supra at ,

753; 10 C.F.R. 12.732.

However, where no evidence exists to support a claim asserted, a

Board may summarily dispose of the contentions on the basis of the

pleadings. Prairie Island, CLI-73-12, supra at 242. This obifgation of

intervenors is reflected in 10 C.F.R. 52.749(b) which states in part: '

When a motion for sumary disposition is made and
supported as provided in this section, a party opposing
the motion may not rest upon the mere allegations or
denials of his answer; his answer by affidavits or
as otherwise provided in this section must set forth
specific facts showing that there is a genuine issue
of fact. If no such answer is filed, the decision
sought, if appropriate, shall be rendered.

See also First National Bank of Arizona v. Cities Service Co., 391

U.S. 253, 289-290 (1968), applyino Rule 56 of the FRCP. A motion for

sumary disposition may not be defeated on a hope that on cross-examination
.

the defendants will contradict their respective affidavits. Orvis v.

Brickman, 95 F. Supp. 605, 607 (1951) aff'd,196 F.2d 762 (D.C. Cir.1952).

i

! |

|

|

! ,

|
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To defeat summary disposition an opposing party must present material,

substantial facts to show that an issue exists. Virginia Electric and Power

Co. (North Anna Nuclear Power Station, Units 1 and 2), ALAB-584,11 NRC 451,

453 (1980). Conclusions alone will not suffice. Perry, ALAB-443, supra,

at 754. If the statement of material facts required by 10 C.F.R. 52.749(a)

is unoppnsed, the uncontroverted facts are deemed to be admitted. Pacific

Gas and Electric Co. (Stanislaus Nuclear Project, Unit No.1), LBP-77-45,

6 NRC 159,163 (1977).

The Staff believes that even when the following discussion concerning

this contention is viewed in a light mcst favorable to Mr. Potthoff, it is

clear that no genuine issue of material fact exists to warrant litigation,

and that the Licensing Board's dismissal of this contention should be

affirmed on appeal.

.

!
l
i
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B. THE POTTH0FF CONTENTION AND THE DECISION BELOW

The Potthoff contention basically asserts that a marine biomass farm

would be a reasonable and better alternative to the proposed Allens Creek

Nuclear Generating Station. The Licensing Board concluded that ". . . there
.

is no oenuine issue of material fact in that it has been clearly established

that a marine biomass farm is not now, nor within the timeframe of ACNGS,

will it be a reasonable and feasible alternative to the Allens Creek plant."

[ Sic] Order, p. 25. It thus dismissed the contention.

Under section 102(2)(C)(fii) of the National Environmental Policf Act

of 1969, 42 U.S.C. 4332(2)(C)(iii), alternatives to major Federal actions

significantly affecting the environment must be considered before those

actions may be approved. However, it is not every possible alternative

that need be exolored, but only those which are reasonable and feasible.

Friends of the Earth v. Coleman, 513 F.2d 295, 297 (9th Cir.1975). In

Natural Resources Defense Council v. Morton, 458 F.2d 827, 833-837 (D.C.

Cir.1972), the Court emphasized that it was not every possible alternative

source of energy that had to be considered under the National Environmental

Policy Act, but only those which were reasonable and could realistically
.

.

e

.
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substitute for the energy project for which approval was souaht. There

was a " rule of reason." Id., 834. " Crystal ball" inquiries are notd

required, and " remote and speculative possibilities" need not be examined.

Tne Court particularly emphasized that there is no need to consider alterna--

tives which would not be available in the time frame of the proposed

project. ld. at 837-838. See also Carolina Environmental Study Groupd

v. United States, 510 F.2d 796 (D.C. Cir.1975). In Vermont Yankee

Nuclear Power Coro, v. NRC, 435 U.S. 519, 551 (1978), the Suoreme Court
.

said:

. . . Common sense also teaches us that the " detailed
statement of alternatives" cannot be found wantina
simply because the agency failed to include every

.j alternative device and thought conceivable by the
mind of man. Time and resources are simply too
limited to hold that an impact statement fails

because the agency failed to ferret out every
possible alternative, regardless of how unconnon
or unknown that alternative may have been at the time
the project was approved.

The fact that a marine biomass farm is not a reasonable or feasible

alternate energy source to the Allens Creek facility was established

in the affidavit of Dr. Herbert Woodson, Director, Center for Energy

Studies of the University of Texas, submitted with Applicant's motion

for summary disposition of Potthoff Contention 6. Dr. Woodson is-

involved in assessina the technical and economic feasibility of

potential eneray sources at the Center for Energy Studies. In essence,

Dr. Woodson stated that there are numerous technical, practical, legal

and environmental problems to be solved before a larae scale biomass farm of

'

.
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the size required to replace Allens Creek will be commercially viable.

See statement of materi.a1 facts set forth in Order, pp.19-20. In

particular, Dr. Woodson highlighted the technical and practical problems

involved in developing a comercial-scale marine biomass energy production

system by pointing out that no biomass farm of even a significant fraction

of the size needed to replace Allens Creek is in existence or known to be*

under development. He stated that the one-fifth acre test farm deployed

off the coast of California in 1978 can in no way be classified as a pro-

totype for a practical marine biomass energy farm of 576,000 acres whi'ch ~

would be needed as an alternative to Allens Creek. (Woodson Affidavit,

pp. 5-6). He also concluded that a comercial-scale marine biomass energy

i production system could not be available until 40 years from now at the

earliest, if ever, after extensive research and development cn the pro-

duction and conversion technologies. (Woodson Affidavit, pp. 2-3, 5,

8-9).

In his response in opposition to the Apolicant's motion to dismiss,

Contention 6, Mr. Potthoff set forth purported statements of material

facts as to (1) the potential size of a marine biomass farm needed to

replace Allens Creek, (2) the economic cost of such a marine biomass energy

.

- - - _ _ - - - - - --- .-
- - -



. _ _ _ _ _ _ - _ _ _ _ _ _ .

|
- 10 -

!

production system, and (3) the environmental preferability of this energy

production system as to which he contended there were genuine issues to

be heard. Mr. Potthoff did not dispute or contend a oenuine issue remained

to be heard concerning Dr. Woodson's statements of fact regarding the

remote and speculative nature of a large-scale marine bimass system in
.

the time frame for Allens Creek.

On the basis of the Applicant's Motion for Summary Dicoosition and

Mr. Potthoff's response, the Licensing Board concluded that there is no
,

genuine issue of material fact that clearly establishes that a marine

biomass farm will be a reasonable and feasible alternative to the proposed

'|
Allens Creek plant within the time frame which it is needed. Order, p. 25.

l In addition, it concluded that since such a biomass system is remote and
:!

speculative, NEPA does not require the assessment of the environmental

impacts of this alternative energy source. Order, p. 21-23, 25.

On appeal, Mr. Potthoff contends that the Licensing Board's determination

that a marine biomass energy production systein is not a reasonable and

feasible alternative is erroneous for several reasons. He mainly asserts

that the Board's reliance on Dr. Woodson's conclusion that no large-scale

marine biomass fann for the production of energy has been developed or is
.

known to be under development is rebutted by alleged new evidence relating

to the Japanese cultivation of seaweed on floating bamboo nets. See Potthoff

Brief, pp. 2-3. According to Mr. Potthoff, the Japanese grew 76,400 sq.

miles (191,000 sq. kilometers) of seaweed on bamboo nets in 1968 for food.
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Id_., citing Seaweed Resources of the Ocean, Gordan Michanek, UNFAO (1975),

p. 89.S

Mr. Potthoff cannot raise these matters now on appeal, as they

. were not raised below. A party cannot rely on averments of fact on

appeal which he did not call of the Licensing Board's attention below.
"

Tennessee Valley Authority (Hartsville Nuclear Plant, Units lA, 2A,18, 2B),

ALAB-463, 7 NRC 341, 351-52 (1978); Metropolitan Edison Co. (Three Mile

Island Nuclear Station, Unit 2), ALAB-486, 8 NRC 9, 27-28 fn. 36 (1978).

Since Mr. Potthoff did not even refer to the alleged Japanese experience

with seaweed in support of his argument regarding the size of a known marine

biomass farn, he may not now argue that the Licensing Board was wrong in

deciding that no large-scale biomass farm has been developed or is known

to be under development. The Licensing Board properly concluded on the

evidence cited to it that no genuine issue of material fact existed with

respect to whether the marine biomass alternative was technically feasible.

Raising this new evidence on appeal does not allow an opportunity for the

Licensing Board to consider it and, accordingly, it may not now be considered.

If, nevertheless, the Appeal Board decides to consider this new information |

regarding the Japanese experience with seaweed, we believe that the unsworn facts
~

presented do not rebut any statement of fact relating to the technical feasibility
|

of a large-scale marine biomass energy production system. It appears that the
,

_}' This publication was published in 1975, prior to Mr. Potthoff's
reply to the notion to dismiss contention 6.

.-
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Japanese cultivate seaweed as a food source, not an energy production source. !

Use of marine biomass as a substitute for ACNGS is still remote and specu-

lative, and the statements by expert Dr. Woodson that a marine biomass farm

is not a commercially viable energy technology now or in the near future
.

remain undisputed.
' Mr. Potthoff's second assertion of error cGacerns the Licensing Board's

determination that, on the basis of Dr. Woodson's affidavit and his reliance

on two cited studies "at least thirty years of research and development of

marine biomass production and conversion technologies will be required before

the technical viability of a several thousand acre demonstration plant would

be widely accepted, and that a commercial-scale marine biomass energy system

could not be available until the year 2020, if ever." Order, pp. 23-24.

Mr. Potthoff alleges that this statement of fact is contradicted by "EPRI/GRI

Workshop on Biomass Resources and Conversion," WS 78-89, Electric Power

Research Institute, Palo Alto, CA, July 1979, (which was referenced below

by Applicant) wherein a timetable is presented which shows " concept

validation" from 1973 to 1982; " system development" from 1982 to 1985;'

and " commercial prototype development" from 1985 to 1988. Based on this

timetable, Mr. Potthoff concludes that a " marine bionass technology will

be proven by 1988, the time ACNGS is scheduled to come on line." Potthoff

Brief, p. 3.
.

e

i
l

l
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Even if the above timetable is assumed to be a realistic schedule, we

do not believe that it shows that the marine biomass technology could be

used as a substitute for the energy scheduled to be produced by ACNGS by

1988. It only shows the development schedule for a canmercial prototyoe
,

to be from 1985 to 1988. A commercial prototype is not a large-scale
'

marine biomass energy system capable of replacing the energy to be produced

by the proposed Allens Creek nuclear plant. It is merely a demonstration

model set up to work out the " bugs" of a system or technology. If the

technology proves feasible, a large-scale commercial system may be eng'ineered

and built at a later date. Thus, the EPRI schedule does not show that the

marine biomass technology will be a reasonable alternative energy source

to consider for the _ proposed Allens Creek nuclear plant which is currently

scheduled for connercial operation in 1988.

, .

.

I

t _
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V. CONCLUSION

Based on the foregoing discussion, it is seen that the Licensing Board's

action in dismissing Contention 6 and dismissing Mr. Potthoff as a party-

intervenor was correct. The record below establishes that the technology
.

of marine biomass production and conversion as a commercially viable energy

source remains unprover and that nch an energy source could not become-

commercially viable on a large scale until after the year 2000, if ever.

The Licensing Board's determination that no genuine issue of fact exists

concerning the fact that a marine biomass fann is not a reasonable and~ feasible

alternative to the proposed Allens Creek plant is not in error. Accordingly,

the decision of the Licensing Board should be affinned.

Respectfully submitted,

af f

Richard L. Black'

Counsel for NRC Staff

Dated at Bethesda, Maryland
this 26th day of January,1981.

.

.

, ~~- , - ,



|
|

UNITED STATES OF AMERICA
NUCLEAR REGULATORY C0tNISSION
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Washington, DC 20555 Houston, Texas 77043

* Mr. William J. Schuessler
5810 Darnell
Houston, Texas 77074 -

,
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The Honorable Ron Waters
State Representative
District 79
3620 Washington Avenue, No. 362
Houston, TX 77007

J. Gregory Copeland, Esq.
Baker & Botts U.S. Nuclear Regulatory Commission
One Shell Plaza Region IV
Houston, Texas 77002 Office of Inspection and Enforcement

.

611 Ryan Plaza Drive
Jack Newman, Esq. ' Suite 1000
Lowenstein, Reis Newman & Axelrad Arlington, TX 76011.

1025 Connecticut Avenue, N.W.
Washington, DC 20037

Carro Hinderstein
8739 Link Terrace
Houston, Texas 77025 e

t' i$f u

_Righard L. $_%ck
Counsel for 1RC Staffj
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