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)
In the Matter of )

)
SOUTH CAROLINA ELECTRIC & GAS )

COMPANY and )
) Docket No. 50-395A

SOUTH CAROLINA PUBLIC SERVICE )
AUTHORITY )

)
(Virgil C. Summer Nuclear Station) )

)

RESPONSE OF SOUTH CAROLINA PUBLIC SERVICE
AUTHORITY TO THE NUCLEAR REGULATORY

COMMISSION'S JANUARY 15 ORDER REQUESTING
COMMENT ON THE AGREEMENT BETWEEN

CENTRAL AND THE AUTHORITY

This memorandum is the response of the South Caro-

lina Public Service Authority ("the Authority") to the Nu-

clear Regulatory Commission's January 15, 1980 Order requesting

comment by the parties on the effect of the Power System

Coordination Agreement (" Agreement") between the Authority

and Central Electric Cooperative (" Central") on the "sig-
~

nificant changes" determination pending before the com-

mission. We submit that the Agreement assures Central of

access to a reliable source of power priced on a cost of

service basis and also provides it with options to share

ownership with the Authority of future generating facili- gg
'

ties. The Agreement completely obviates any a, $ gp f
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for remedial action by the Commission; a second
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review, particularly at this late stage, is neither necessary
nor appropriate.

I. Descriotion of the Agreement.

The Commission is hereby advised that the Agree-

ment was approved by REA on January 19, 1980, and thus went

into effect on that date, having been previously approved by

the Boards of Directors of both Central and the Authority '

conditioned on approval by REA.

Its terms are, with some minor modifications, es-,

sentially the same as those contained in the proposed agree-
ment outlined by William C. Mescher, President of the Au-

thority, in his July 23, 1980 affidavit to the NRC staff.

The only major change between the draft agreement of July

23, 1980, discussed in the Mescher affidavit, and the final
5

'

Agreement is with respect to Central's interest in the units

of the Cross Generating Station. The earlier draft agree-

ments provided for outright purchase by Central of the four

units of the Cross station; the final agreement, as approved

by REA, provides that Central shall have the option to -

purchase up to 45 percent of the Cross facility. The Agree-

ment, as approved by REA, contains this change. In ad-

dition, the final Agreement has been subsequently modified

to extend until January 20, 1980, the option accorded Cen-

tral to purchase an ownership interest in the Summer Nuclear

Facility. Central has declined to exercise this option.
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The Agreement supplants virtually all existing

contractual agreements between the Authority and Central.

It provides Central with the opportunity to obtain an own-

ership interest in future generating facilities constructed

by the Authority and to join with the Authority in the

coordination and planning of future generating and trans-

mission facilities. The Agreement establishes a joint

Planning Come.ittee for those purposes. The Authority has

granted Central an option to purchase an undivided interest

of up to 45 percent in each future generating facility to be

constructed by the Authority, and Central has granted the

Authority an option to purchase an undivided interest of up

to 45 percent in each future generating unit constructed by

Central. In addition, Central may construct or acquire

generating facilities in addition to those planned jointly

by the Authority and Central, and suc~n facilities may, with

proper safeguards and where feasible, be connected to the

combined Authority-Central system.

With respect to the Summer Nuclear Generating Sta- ~

tion, the Agreement granted Central an option to purchase a

33-1/3 percent interest of the Authority's share of that

facility. This option was, as stated, not exercised.
,

The Agreement further commits the Authority to
'

supply Central's power requirements at rates determined on a

cost of service basis (to the extent that Central's load is
provided by the Authority rather than by Central through its
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ownership interest in futyre generating units). While the

Authority is committed to fulfill Central's power require-

ments, it has also agreed, where power is not available from

the Authority, to wheel power obtained by Central from other

sources.

The Agreement was entered into after an amendment

to the Constitution of the State of South Carolina authorized

the Authority to become part owner with electric cooperatives

in electric generation and transmission (Article X, Section

11), and the enactment by the South Carolina legislature of
,

a statute specifically granting the Authority the power to

become a joint owner with Central in generation and transmis-

sion facilities as well as the power to "make plans and

enter into such contracts as are necessary or convenient for

the planning, financing, acquisition, construction, ownership,

operation and maintenance of such plants and facilities . .

Code of Laws of South Carolina, 5 58-31-210."
.

In short, the Agreement offers Central a com-

prehensive package whereby it can satisfy its bulk power re- -

quirements either by purchases on a cost of service basis

from the Authority and/or by ownership of generating fa-

cilities, alone or in conjunction with the Authority. In

addition, the Authority and Central will jointly plan and

coordinate future generating and transmission facilities.

!

|

|
,

|
-
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II. A Significant License Condition Would Be Both
Inappropriate and Unnecessary; Thus A Second
Antitrust Review Would Serve No Purpose.

In its June 30 Memorandum and Order (CLI-80-28),

the Commission proposed three criteria that must be satisfied

before a finding of "significant changes" may be made. The

Commission suggested as one of those criteria that it would

be inappropriate to order a second antitrust review except

where the changed antitrust implications would be likely to

warrant a licensing remedy. While we continue to adhere to

the position that a "significant changes" determination may

not be predicated in any way on legitimate, consitutionally

protected efforts to secure legislation -- particularly

where the legislation imposed the same limitations on the

Authority as had been previously imposed on every other

electric utility in South Carolina -- we agree with the

Commission that the availability of post-review relief is a#

factor that must be considered in any "significant changes"

determination. Even if the South Carolina legislation and

the licensee's efforts on itc behalf are accepted as relevant -

factors, a finding of "significant changes" is, nevertheless,

clearly inappropriate where it can be predicted at the

outset that no significant license conditions are likely to

be imposed at the end of the lengthly and expensive anti-

trust review process.

The Department of Justice's suggestion that a mere

change in the " competitive environment" is sufficient for a



.

4

.

-6-
.

finding of "significant change" would have the practical

effect of mandating a second antitrust review in virtually
every case, a result entirely inconsistent with both the

Act, its legislative history, and the Commission's Memorandum

and Order of June 30, 1980 in this proceeding. Applying the

Commission's proposed criteria to the facts of this case, it

is clear that a significant licensing remedy is not even a
remote possibility, much less a likely result, of a second

antitrust review. In short, the requirement that a licensing

remedy be available to the Commission has not been met, and

the petition for a finding of "significant changes" must

therefore be denied.

A. The Agreement Between Central And The Authority,
Which Includes An Option To Share In Generating
And Transmission Facilities, Removes Any Arguable
Basis For Imposing A License Condition.

The Agreement, as stated, essentially provides

that the Authority is committed to supply Central with its

power requirements on a cost of service basis to the extent

that Central does not supply its own needs via future own-
: -

ership of generating u' nits ( Agreement, Art. V). As indi-

cated, it also provides Central with an option to obtain a

part ownership interest in such future generating units,

including the unexercised option to purchase an interest in

the summer facility, and it contemplates that Central will

jointly plan with the Authority all future generating and

transmission facilities. The Authority also agrees t' vheel

Central's bulk power requirements purchased from other
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sources if the Authority is unable to satisfy those re-

quirements (Agreement, Art. VI).

Thus, Central is guaranteed a reliable source of

bulk power priced at the cost of service, and any remedy

that might be attached to the Summer facility operating li-

cense could only provide a de minimus addition tc Central's

rights under the Agreement. For example, Central will,

under the Agreement approved by the REA, purchase its bulk

power requirements with a few limited exceptions from the

Authority. Thus, there is no basis for further inquiry into

Central's allegations regarding South Carolina Electric &

Gas' (8'SCE&G") unwillingness to wheel power for Central

purchased from sources other than the Authority, particularly

since Central has not alleged that SCE&G has refused to

carry out any specific wheeling transaction that was requested.

Moreover, Central's Amended Petition of January

31, 1979 makes a discernible demand for relief in two areas:

it alleged that Central needed to secure an interest in

transmission facilities (at 45) and that Central needed to ,

obtain power exchange services from either the Authority or

SCE&G (at 5-6). It is clear that the relief sought has been

obtained via the Agreement. Remedial action by the Commission

in these circumstances could only address hypothetical

injury to competition, and as such, would exceed the bounds

of the Act's antitrust review provisions. Certainly, mere

conjecture concerning imagined future injuries should not

provide the basis for a second antitrust review.
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As the Atomic Safety and Licensing Appeal Board

made clear in Consumer Power Company (Midland Plant Units 1

and 2), 6 N.R.C. 892, 1099-1100 (1977), the Commission's

discretion to impose antitrust-related conditions on a li-

cense "is not carte blanche". The Appeal Board stated that

the congressional goals of Section 105c of the Atomic Energy

Act are "to insure the smaller utilities a fair access to

nuclear power under conditions which permit them a reason-

able opportunity to make effective use of its potential and

to see that activities undertaken pursuant to ". li-. .

censes neither create nor maintain an anticompetitive situ-

ation". 6 N R.C. at 1100. We submit those goals are fully

satisfied by the comprehensive Agreement between the Au-

thority and Central, an Agreement, as stated, that not only

provides Central with its bulk power requirements on a cost

of service basis but also provides Central with an option to

share in ownership of future generating capacity and to

share as well in coordinating and planning the development

of such capacity. While Central may desire more, this -

Agreement assures to Central "a reasonable opportunity" to

reach its competitive potential, and it thus fully satisfies

the requirements of Section 105c. Any license condition

would be both unnecessary and inappropriate in these cir-

cumstances.



.

.

-9-

|

B. Even Without This Agreement, a Licensing
Remedy Would Not Be Warranted Based on
Central's Allegations.

As the Commission recognized in its June 30, 1980

Memorandum and Order, the " gist of Central's complaint" is

an alleged realignment and termination of potential and

actual competition between the Authority and SCE&G -- a

result of the 1973 South Carolina legislation which provided

the Authority with an exclusive service area and, with

certain exceptions, confined its service area to the ter-

ritory already served. See Code of Laws of South Carolina,

S 58-31-330 (1976). A few months earlier, South Carolina

had authorized the Authority to acquire an ownership in-

terest in the Summer facility. Central wculd link these two

legislative Acts and' the licensees' efforts on their behalf-

to a conspiratoral purpose to trade an interest in Summer

for the removal via legislation of the Authority as a com-

petitive threat.

As stated in previous submissions, legitimate

efforts to secure legislation, albeit legislation limiting -

competition, do not violate the antitrust laws, whatever

their purpose, and thus do not constitute a situation "incon-

sistent with the antitrust laws" so as to provide the basis

under Section 105c for a licensing remedy. Eastern Railroad

Presidents Conference v. Noerr Motor Freight Co., 365 U.S.

127 (1961). It follows from Noerr that licensees may not be

subjected to onerous license conditions based on their pur-
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suit of constitutionally protected activity. As the Act's

legislative history makes abundantly clear, Section lJ5c was

not intended to be a no fault statute for restructuring

electric power markets. Instead, it was intended to protect

against " culpable" anticompetitive acts by the applicants

related to the license. See H. R. Rep. No. 91-1470, 91st

Cong., 2nd Sess., 29-31 (197C).

Moreover, the legislative Acts of South Carolina,

which are the real causes of the alleged change in compe-

tition since the 1972 construction permit antitrust review,

are beyond the reach of the Commission's remedial authority.

The 1973 legislation is protected by the mantel of Parker v.

Brown, 317 U.S. 341 (1943), and, as the Commission has

recognized, there is nothing the Commission can order that

would alter the territorial situation in South Carolina

(June 30 Memorandum and Order at 26-27). Thus, an appropriate

remedy is not available, and as such, under the Commission's

proposed criteria for the "significant change" determination,

Central's principal complaint fails to satisfy the requisite -

standard for a second antitrust review.

The significance of Central's other complaints

regarding the activities of the licensees have already been

exhaustively examined and found wanting by the NRC staff in

its March 19, 1980 report. Central has not asserted, for

example, that the licensees have systematically denied it

access to bulk power or refused to wheel power for Central.
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Moreover, Central has not alleged that SCE&G has refused to

wheel power for it when confronted with a specific request;

it is not disputed that SCE&G has been willing to wheel
,

power for Central on a case-by-case basis. We submit that,

even apart from the new Agreement with the Authority, Central's'

,

allegations would not warrant remedial action by the Com-'

I mission; thus,.a fortiori, they do not warrant a finding of

significant change.
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing "Re-

'sponse of South Carolina Public Service Authority _to the

Nuclear Regulatory Commission's January 15 Order Requesting

. Comment on the Agreement Between Central and the Authority"

were mailed this 23rd day of January, 1981, by first-class,

' postage prepaid, to the following:
,

;

Samuel J. Chilk, Secretary*

Nuclear. Regulatory Commission
Washington, D.C. 20535

|

Joseph Rutberg, Esq.
Antitrust Counsel
Nuclear Regulatory Commission.

Washington, D.C. 20555

Jerome D.'Salzman, Chief
Antitrust and Indemnity Group
Nuclear Reactor Regulation Office

' Nuclear Regulatory Commission
Washington, D.C. 20555

.P.T. Allen
; Executive Vice President and

General Manager
Central Electric Power Cooperative
P.O. Box 14555
Columbia, South Carolina 29201

Wallace E. Brand, Esq.
Brand and Hall
1523 L Street, N.W.
Suite 200* -

Washington, D.C. 20005
,

C. Pinckney Roberts, Esq.
Dial, Jennings, Windham,
Thomas and Roberts

P.O. Box 1792'

Columbia, South Carolina 29202 q

;

Joseph B. Knott s , Esq.

j Debevoise & Liberman
1200 17th Street, N.W.'

I Washington, D.C. 20036

;

i
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Edward C. Roberts, Esq.
South Carolina Electric & Gas

Company
P.O. Box 764
Columbia, South Carolina 29202

Frederick D. Chanania, Esq.
Office of the Executive Legal

Director
Nuclear Regulatory Commission
Washington, D.C. 20555

Donald Kaplan, Esq.
Robert Fabrikant, Esq.
Department of Justice
Washington, D.C. 20530

Janet Urban, Esq.
P.O. Box 14141
Washington, D.C. 20444

/

/ APkad
Hugh D'. Morrison, Jr. C/

Dated: January 23, 1981
Washington, D.C.

-
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CONCLUSION

For the foregoing reasons, and for the reasons set

'forth in our previous submissions, we submit that Central's

petition for a finding of "significant change" should be

denied, particularly in light of the consummated Agreement

between Central and the Authority.

Respectfully submitted,

CAHILL GORDON & REINDEL

/ srb k
Hugh S( Morrison, Jr.

.

\. \ .n/(.
.

M. Rand McQuinn

1990 K Street, N.W.
Washington, D.C. 20006
(202) 862-8900

Counsel for Licensee South
Carolina Public Service
Authority

Of Counsel: -

Charles McGlothlin

Dated: January 23, 1981
Washington, D.C.

.


