II"-J e I 4
UXITED STATES CF AMERICA -
NUCLEAR REGULATCRY COMMISSION A ‘s :
.'/\\\ -
. )
: BEFORE THE COMMISSION Ly auntl

In the Matter of

Docket No. 50-289

METROPOLITAN EDISON COMPANY, ET
(RESTART)

'
e .
- —

(Three Mile I[sland Nuclear "[E:fé.—"'
Station, Unit No. 1)

S e Nt N S Sl Sl Sl

INTERVENQR'S JQINT RESOPONSE IN OPPOSITION
TO LICENSEE'S MOTICN FCR RECONSIDESATION OF
THE CCMMISSION'S ORDERS QOF 7/2/73 AND B'8/78

(18 December 1330)

Introcucticn

The Commisscn has before it 3 equest frem the Licensee o
reconsider and mcdify its 7/2/72 and 8/3/79 Orders in this docket,
orders pertaining tc the restart of TMI-1. Ir an Order dated
12/9/80, the Commission extended the respcnse date for this matter
until 1/6/81.

The parties joining in this response note for the record tnat
this request is most unusual. We wouid have expected such a request
to come in the form of a mction from Licensee's counsel. The request -Dsog
before the Commission not cnly is not in the form of a motion, but s
comes from the Precident of Ganer:zl 2ubiic Utilities rather than from //
Metropolitan Sdisen Tompany, the Licensesa. The letter from Mr., Dieckamp !

does, however, nave the substance orf 2 motion and appears to be in the
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process of being considered by the Commission as a motion for reconsideration
(although the letter does not invoke any Commission regulation, fur instance
10 C.F.R. § 2.771).

The undersigned parties therefore file this joint response in
opposition to Licensee's motion. We file this response jointly solely
in the interests of efficiency and due to shared interests in this matter,
Nothirg in this response should be construed to represent a consolidation

by the parties on any other issue or matter.
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1. Licensee's motion for reconsideratior is untimely in the
extreme and contains no facts which were not known to the
Licensee at least five montns orior to the date of tne

motion, and, in mos* cases, over a vear prior to the date

of the motion. further, the motion utterly tails to adaress
1ts untimeliness. Having therefcre failed to file a timaly
motion, and having further failed to justify at all the
untimeliness of its mogtion, Licensee is in no position now

to complain that the cutcore of tne //2/73 and 3/3/.

Commission Orcers is not to its liking.

The Commission's 7/2/79 Order invoked what has been referred
to by the Executive Legal Director as an "extraordinary remedy" by
ordering the continued shutdown of TMI-1 foligwing the accident at
T™I-2. The basis for that action, as stated in the Qrder, was 2

determination by the Commission that:

“In view of the variety of issues raised by the
accident at the Three “41le Istand Unit No. 2
facility, the Commission presently lacks the
requisita reasonabie assurance that the same
Licensee's Thrae Mile Island Unit No. 1 facility,
a nuclear power reactor of similar design, can
be operated without endangering the health and
safety of the public." (See Commission Order,
7/2/79, page 1).

The 7/2/79 COrder was made immediately effective, in effect,
suspending the operating license of TMI-1 until the bases for
suspensicn (to be spelled out in what became the Commission's

Order and Notice of Hearing, dated 38/9/7%) were resolved. The

7/2/79 COrder further specified the Commission's determination that
the public interest in the matter required a hearing prior to

restart of TMI-1.
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It is worth noting that on the day the Commission's Order was
issued, the Commissioners received a letter from Licensee's counsel,
George F. Trowbridge, Esquire, setting forth the Licensee's views
on the Commission's 7/2/79 QOrder and suggesting a procedural framework
for the hearings mentioned in the Order (See letter to Joseph Hendrie
frem George F. Trowbridge, Esq., dated 7/2/79, attached to this
response as Appendix 1). The Licensee's views on the restart hearing
were known Dy the Commission, therefgore, well before the issuance of

the 8/9/79 Order and Notice of Hearing. The 7/2/79 letter from

Mr. Trowbridge to Chairman Hendrie notes:

"The purpose of this letter is to request that
GPU have an cpportunity to review and comment
on any proposed order with respect to the scope
and conduct of the hearing and the Commission's
decisional process. The Commission's determinations
on these matters can make a difference of many
months in the l1eéngth of the proceeding.’ T (Tee
772773 Tetter from Trowdbridge to Hendrie, page 1,
emphasis added).

In the letter, Licensee's counsel offered to —cet with the
Commission staff or furnish written comments within 48 hours on any
propocsed orde- It is quite clear that even at this early time
in the restart hearing process, the Licensee was well aware of the
importance of the Commission's Orders and understood the possible
impact of those Crders. If Licensee disagreed with the Commission's
approach, Licensee could have filed, pursuant to 10 C.".R. § 2.771,

a motion for reconsideration within ten days of the 7/2/79 Order.



Licensee filed no such motion.

Instead, a letter was sent from W. G. Kuhns (Chairman of GPU
Service Corporation) to Chairman Hendrie dated 7/11/79 (See letter
to Joseph Hendrie from W. G. Kuhns, dated 7/11/7S, attached to this
response as Aopendix 2). The Kunns' letter sets forth Licensee's
concerns over the economic impact of the Commission's 7/2/79 Qrder
and forthcoming hearing oraer on Licensee's financial standing. The
jetter notes Licensse's concern about its "more than 4 million residents
of Pennsylvania and New Jersey served Dy the GPU companies" and noted
that the replacement power for TMI-1 was costing the Licenses "on the
order of 314 million a menth." Again, it is very clear that Licensee
understood the economic importance of the Commission's Orders prior

to the issuance of the 3/9/79 Order and MNotice of Hearing.

On 7/20/79 the Licensee filed a document with the Commission
entitled "Licensee's Answer to Commission Order Dated July 2, 1978"
(copy attached to this response as Appendix 3). Although styled as
a response to the 7/2/79 Order, in reality the filing addressed 3
memorandum from the Executive Legal Director to the Commission dated
7/9/79 and a subsequent discussion on the record on 7/12/79 (See
memorandum to the Cormissioners from Howard K. Shapar, dated 7/3/79,
attached to this response as Appendix 4). The Licensee's answer
to the 7/2/79 QOrder proposed the extraordinary concept that a hearing
could be held prior to restart witncut the oppertunity for discovery
or for cross-examination of witnesses. The 7/20/79 "answer" references

the Xuhns letter in discussing the economic impact of the haaring
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(noting, for example, that the continued shutdown of TMI-1 would cost
the Licensee $168 million per ytar in replacement power costs, or an
increase of approximately $42.50 in the annual electric bill for the
average residential customer). The "answer" also extensively discusses
Licensee's views on the hearing, bot: its scope and conduct. In an
appendix to the "answer" discusses whether or not, in Licensee's view,
the hearing before restart is required. Again, the Commission had
before it at an early date (prior to issuance of the 8/9/79 Order

and Notice of Hearing) Licensee's views on the structure of the hearing

and the economic costs of the hearing process to the Licensee. Also,
the Licensee, in the "answer", ackonwledges once again its knowledge
of the costs to it of the hearing process and its knowledge of the
procedures the Commission was considering imposing on the proposed
hearing.

The NRC Staff responded to the Licensee's "answer" in a memorandum
dated 7/25/79 from Howard K. Shapar to the Commissioners. The memorandum
notes that the Staff feels that "many of the points made by licensees
are misleading and erroneous”, referring to the Licensee's "answer” to
the 7/2/79 Order. The Staff's views are further set forth in the "NRC
Staff Reply to Licensees' Answer to Commission Order Dated July 2, 197%"
which is attached to the Shapar memorandum to the Commissioners dated
7/25/79 (See memorardum to the Commissioners from Howard K. Shapar,

dated 7/25/79, with attached Staff Reply to Licensee's "answer", attached

to this respcnse as Appendix 5). The Staff's reply notes that:
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“At bottom, Licensees' argument is simply a plea
to change its mind--to treat Three Mile Island
Unit 1 Tike other 83W reactors, permitting
resumption of operation upon the Director of
NRR's finding that the required corrective
actions had been taken., The Commission chcse
ifn its Order of July 2 not to follow this
course, bit rather to have a hearing precede
the restart ocf TMI-1. Uhile the Commission
is free to reconsider that decision, there
are ampie grounds that support the Commission's
original views. Moreover, in several -~espects
the Licensees' suggested format fails to
comply with the law." (See, Staff Reply, pages
6 and 7, dated 7/25/73, emphasis added)

Despite the obvious invitation to the Licensee to move the
Commission to reconsider its 7/2/79 QOrder, Licensee again filad
no request for reconsideration. Instead, Licensee filed a resporse
to the NRC Staff Memo and Reply of 7/25/79 (See "Licensees' Response
to NRC Staff Memo and Reply of July 25, 1979", filed 7/26/79,
attached to this response as Appendix 6). In this "respcnse to
the Staff's reply to Licensee's response to the Staff's memo
concerning the Licensee's views on the Commission's 7/2/79 Order,"
the Licensee reiterates its economic concerns about the hearing
process and reiterates its views on the conduct and process of
a hearing prior to restart. By this point, though, "The Licensees
have accepted and endorsed the Commission's decision to have a
hearing precede restart," (See Licensee's response to Staff memo,
dated 7/26/79, page 7). Again, the Licensee had forcefully
stated its views on both the hearing process and the economic consequences

of that process, and again the Commission had Licensee's views before



it prior to issuing the 8/9/79 Order and Notice of Hearing. Yet, despite having

attended Commission meetings where these issues were discussed, and despite
having presented its differing views to the Commission on several occasions,
the Licensee failed to file a motion for reconsideration or seek any other
type of formal or informal relief from the Commission.

Cnce the 8/9/79 Order and Notice of Hearing was issued, there could

have been no reasonable doubt about Licensee's awareness of the implications
of the items in the Order. The 8/9/73 Order provided that the Licensee

could respond by 3/4/79% (presumably this was extended when the filing deadline
for petitions to intervene was extended), and Licensee submitted its

response on 9/14/79 (See "Licensee's Answer to the Commission Order and

Notice of Hearing Dated August 2, 1979", dated 9/14/79, attached to this
response as Appendix 7). Licensee's "Answer" to the 8/9/79 Order again
restates the Licensee's financial concerns about the hearing process. The

"Answer", however accedes %o the Order:

“Licensee will appear at the hearing and will
address the necessity for and sufficiency of
the recommended actions." (See Licensee's
“Answer” at page 2)

The "Answer" notes the Commission's rejection of Licensee's

hearing-related suggestions:

"From the outset of the Commission's deliberations
which resulted in the August 9 Order, the TMI-1
owners have recognized the desirability of
providing a forum for public participation in
the decision on restart of TMI-1. However, in



several communications %o the Commission prior
to the issuance of the Commission's August 9
Order and Notice of Hearing the TMI-1 owners
argued strongly that, in establis:ing procedures
to be employed for a public hearing, the
Commission should adopt those procedures

which wouvla allow the earliest possible decision
on restart of TMI-1. . .The Commission elected
to apply to the hearing essentially the same
procedures which accompany the initial issuance
of construction permits and operating licenses,
but at the same time indicated its expectation
that consistent with a fair and thorough nearing
and decision the BSoard would conduct the
proceeding expediticusly." (See Licensee's
"Answer" to 8/9/73% Order at pages 3 and &)

Despite arguing that the Staff had misrepresented its position
regarding the Commission's treatment of TMI-1 vs. other B&W reactors
(in Licensee's filing of 7/26/79, the Licensee accepted and endersed
the Commission's intent to hold a hearing oricor to TMI-1 restart),
Licensee turned around its position in its answer to the 8/9/79

Order and noted:

“The Commission has singied out ™I-1 among

all B&W operating reactors in requiring a
lengthy public hearing on ail of the NRC
Staff's recommended requirements and in
suspending operation of TMI-1 until both

an Atomic Safety and lLicensing Board ana the
Commission itself have passed on the adequacy
of those requirements. In contrast other

BAW owners had their licenses csuspended only
for the brief period necassary to accomplish
those few plant modifications and other
measures considered urgent by the Commission
in the light of the TMI-2 accident and their
licenses were promptiy reinstated upon
comp’etion of those measures. Other less urgent
requirements will still have to be met by
other B&W reactors but thev will be permitted
in the meantime to continue in operation.

The costly delays mandated by the Commission's
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decisicn, resulting from the suspension

of operation pending further definition and
accomplishment of a long 1ist of Staff
requirements and their consideration in
public hearings structured along the lines
of a conventional NRC licensing proceeding,
will unfairly burden Licensee's consumers
and investors.” (See Licensee's "Answer"
to 8/9/79 Order, pages 4 and §)

Despite these statements, Licensee appears to accede to
the Commission Order, noting i» the next sentence following those

quoted above:

"This burden must not be aggravated by allowing

the scope of the hearing to expand beyond those
issues mandated by the Commission's Order and
Notice of Hearing. . . lle urge the Board to
confine this proceeding strictly to the issues
directly related to the TMI-2 accident and to

the question of what measures need be taken in

the light of that a~cident to assure the continued
safe operation of 741-1." (See Licensee's
"Answer” to 8/9/79 urder, page 3)

Despite Licensee's statements of "unfairly" burdening
Licensee's customers and investors and despite a final realization
that the Commission had adopted an approach to the hearings which
the Licensee had previously argued was not necessary or required,
the Licensee failed to file motions to request the Commission to
reconsider either the 7/2/79 or 8/3/79 Orders.

It is quite clear that the Licensee could and should have

filed motions fo} reconsideration on bSoth the 7/2/79 and 8/9/79
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Orders. Yet, in the end, Licensee explicitly and implicitly acceded to
those Orders and failed to make an reconsideration motions to the Board
or the Commission. If Licensee disagreed with the Commission's Orders,
such motions were necessary to protect the Licensee's interests. By failing
to file such motions in a timely manner, especially considering that the
Licensee had known and quite vividly expressed its knowledge of the Orders
and their economic consequences for the Licensee, the Licensee failed
utterly to protect its interests in this matter. Licensee, knowing
the content of the Orders, and having stated the co-seguences of those
Orders to the Commission itself, was in an excellent position as of
9/14/79 (the date of its response to the 8/9/79 Order) to file a motion
for reconsideration, having essentially all the information it required
for such a filing, Licensee could have made essentially the same pJ3ints
as it made in the 12/1/80 motion on the 1l4th of Jeptember, 1979, over
a year earlier than its current motion. Licensee failed to do so.

Even granting grossly inappropriate discretionary leeway to
the Licensee and assuming that the Licensee did not appreciate the
full impact of the Commission‘s Crders, it becomes clear upon reflection
that the Licensee has continued to fail to protect its own interests
in this matter. Assuming that the Licensee had decided to go along with
the schedule as laid out by the Commission in the 8/9/79 Order, it is
useful to examine "checkpoints" throughout the process at which the
Licensee could have become aware that the schedule was slipping, and that
the Licensee cou'd then request relief from the Commission or the Board.
Similarly, it is useful to examine instances where decisicns by the 3Scard

could have alerted the Licensee that its understanding of the 8/9/79
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Order was being altered by Board rulings. and again this could have alerted
the Licensee to file requests for relief with the Board or the Commission.
T‘e first instance involves both examoles cited above, The

First Special Prehearing Conference was held beginning on 11/8/79. The

8/9/79 Order set this date as 75 days following the publication of the
8/9/79% Order, or approximately 10/24/79. Therefore, the First Special
Prehearing Conference took place approximately 15 days late. The Licensee
made no motions regarding this schedule, nor did it make any request for
relief from the delay imposed thereby. In addition, the 8/9/79 Order
anticipated the publication of the First Special Prehearing Conference
Order five days after the conference was over. In fact, publication of
the First Special Prehearing Conference Order did not take place until
12/18/79, about a month after the conference and some six-to-seven

weeks benhind the schedule in the 8/9/79 Order. Again, Licensee made

no request for relief.

The subject matter of the First Special Prehearing Conference
dealt with, inter alia, the scope of the proceeding. Arguments were
advanced by all parties at the conference, including the Licensee. When
the First Special Prehearing Conference Order was published on 12/18/79,
it was clear that the Licensee's views on the scope of the hearing had
been rejected by the Board, and that the scope of the hearing would be
broader than Licensee had anticipated. In commenting on the scope issue,

the Board stated:
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“In sum, we view licensee's position to be that
this board may censider only those individual
factual issues which are expressly stated in
the Commission's August 9 order, or in the
documents referenced in that crder. For the
reasons stated below we do not accept that
argument. . . We believe the charge to consider
the sufficiency of the recommended short and
long term actions clearly draws the scope of
this hearing beyond the limits urged by the
licensee. . . We see an additional fallacy in
licensee's position. To accept its view, we would
have to conclude that as of the August 9 order
and notice of hearing, the Commission already
had in mind all possible factual issues to be
sonsidered in the hearing, and that the Lessons
Learned report was tne final word on the subject.
This is not the case, of course. . . Ve have
resolved doubts in favor of including safety-
related “s:..s." (3ee First Special Prehearing
Conference . der, pages 5 through 8)

In addition, the Board deferred ruling on issues of comtustible
gas control, psychological stress, and emergency planning. This should
also have 2lerted the Licensee to potential for delays in the proceeding.
The combustible gas issue has been the subject of numerous orders,
rulings and reconsiderations. The psychological stress issue was
not certified to the Commission until February 22, 1980, and was not
voted upon by the Commission until very recently. Emergency planning
contentions have finally been ruled upon st two different times following
two substantive revisicns of Licensee and state and county emergency
plans.

Licensee neither brought these delays to the attention of the
Board, nor filed for relief from the delays inherent in the above matter:.

Licensee failed to protect its interests.




There are other "checkpoints” at which the Licensee should have
been well aware of the delay in the proceeding, at which point this should
have prompted Licensee to seek relief from these delays. In summary,

these key times are:

a. Completion of general discovery in March 1980,
some two months behind schedule.

b. Issuance of Staff's SER (NUREG-068C) in June 1320,
some six months after its projected release date.

¢c. The filing of direct testimony on 9/15/80, some
eight months behind schedule.

d. The beginning of the hearings on 10/15/80, some

eight months behind the Commission's proposed
schedule as set forth in the 8/9/79 Order.

At none of these key times did Licensee acknow1edge.the delays
and file requests for relief trom the Board and/or the Commission. Licensee
has consistently and totally failed to protect its interests in this mattar.
Another test of the Licensee's motion and its timeliness is the
examination of the cates of the documents relied upon by the Licensee in
support of its motion, to determine the Licensee's diligence in making

its motion for reconsideration. The following examples are illuminating:

a. Llicensee's motion cites the Transcript of the
restart proceeding at page 2436, Licensee fails
to mention that this transcript was for the
August 1980 Prenearing Conference, some 3-4
months prior to the Licensee's motion. The
Prehearing Conference was itself some seven

. to eight months behind the Commission's
schedule as pubiished in the 8/9/79 Order.
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b. Licensee references a 9/17/80 Memorandum and
Order without mentioning that the 3/17 Memorandum
and Order was issued in 1380, and not 1979 as
may have been implied.

¢. Licensee relies upon the report of the Senate
Subcommittee on Nuclear Regulation without
citing specific language from the report supperting
its position or referencing the language in its
motion (making Licensee's reliance upon the report
impossible to address). The report was pudlished
in June 1980, six months before Licensee's motion
for reconsideration was served.

d. Licensee's motion 11so cites the GAQ report,
"Three Mile Mile Island: The Financial Fallout,”
without mentioning its date of publication--
7/7/80. This is five months before Licensee's
motion for reconsideration.

e. Licensee cites the SER (NUREG-0680C). NUREG-JE20

was issued in June 198C, six months before Licansee's
motion was served.

It is easily seen that Licensee relies on support for ils
motion which is all at least five months old. In some cases, as wiil
shortly be obviocus, Licensee notes arguments in its 12/1/80 moticn
which are nearly identical to statements and arguments made before
the 8/9/79 Order was even issued.

Addressing Licensee's arguments made in the 12/1/80 motion, and
comparing them with prior statements, it beccmes clear that the 12/1/80
motion is based on information which Licensee has had at its disposal

for five to eighteen months:
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ARGUMENTS IN 12/1/80 MOTION PREVIOUS ARGUMENTS MADE
“The consequence of those 1. "We urge that, in establishing
orders has been to severely those procedures /the hearing
penalize the four million procedures_/, consideration be
residents of our service given to the economic interest
areas and our hundreds of of the more than 4 million residents
thousands of investors.” of Pennsylvania and New Jersey

served by the GPU companies in
permitting restart of TMI-2 as soon
as that is consistent with the
Commission's obtaining reasonable
assurance that TMI-1 can be operated
without endangering the health and
safety of the public." (Letter

from Kuhns to Hendrie, 7/11/79,

page 1)

“If the restoration of TMI-1

to service is delayed, the
Licensees will have no choice but
to seek increases in their charges
to customers to cover the Sl4
million per month additional cost
of purchasing such replacement
power." (Licensee's Answer to
7/2/79% Order, page 14, dated
7/20/79)

"We particularly emphasized the

heavy burden which will be borne

by the four million residents of

the service areas served Dy the
TMI-1 owners and the investors in
the securities of those companies..."
(Licensee's Answer to 8/9/79 Order,

page 3, dated 9/14/79)

2. "There is no legal require- 2. ". . . we disagree with the assumpticn
ment that the Commission employ by the Executive Legal Director in nis
the formal procedures which it memorandum to the Commission cated
has ordered prior to authorizing July 9, 1979, that if a hearing is to
TMI-1 restart.” be held prior tc the 1ifting of the

suspension order, it must be an
‘adjudicatory-type hearing.'”
(Licensee's Answer to 7/2/79 Order,
dated 7/20/79, page 2)



3. "Instead the Commission chose
to treat TMI-1 differently than
all other affected plants and
ordered a full adjudicatory
hearing with a further require-
ment for specific approval by
the Commission itself prior to
restart.”

“The Commission has singled

out TMI-1 among all 8&W operating
reactors in requiring a lengthy
public hearing on all of the

NRC Staff's recommended require-
mer - and in suspending operation
0f 'I-1 until both an Atomic
Satety and Licensing Board and
the Commission itself have passed
on the adequacy of those require-
ments."” (Licensee's Answer to
8/9/79 Order, dated 3/14/79,

page &)

A1l of these arguments were made nn later than 9/14/79, neariy

fifteen months prior to the service of Licensee's motion for reconsiceration.

Licensee has been aware of its precarious financial position f5r

many months as a result of its involvement in a continuing series of

rate hike requests before both the Pennsylvania Public Utility Commission

and the New Jersey Bcard of P.blic Utilities.

TMI-2 was removed from the

Licensee's rate base on 4/12/79 and TMI-1 was removed from the rate base

on 5/9/80. Licensee has filed several rate hike requests, the most recent

being in excess of $75 million. Licensee cannot by any reasonable

stretch of the imagination claim that it is not aware and, in fact, has

been aware for nearly a year of the conditions which it claims led to the
filing of its motion for reconsideration.

Licensee has failed to address the lateness of its motion. In fact,
the motion appears to presume that Licensee has the right to file motions
for reconsideration of Commission Orders at any time it chooses, without
any consideration of the prejudice this may bring upon the other parties
to the proceeding. In fact no such right exists absent permission from

the Commission to late-file such a motion. No such permission has been
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sought by the Licensee, and, in our view, it would be an abuse of discretion
for the Commission to grant such permission in view of the facts set forth
in this response.

Licensee has cdemonstrated no good cause for the Commission to accept
its late-filed motion for reconsideration. Moreover, a considerable body
of evidence demonstrates that the Licensee could have filed a nearly identical
moticn in September 1979, nearly fifteen months ago, but failed to do so for
unexplained reasons. We speculate that this had more to do with the
prevailing climate of political and public opinion in that time period, but
note that the Commission's regulations do not recognize these exigencies--
Licensee has failed to protect its interests in this matter for fifteen
months and has presented no arguments which should compel the Commission to
overlook the Licansee's lack of diligence in protecting its interests.
Licensee's motion for reconsideration should be denied on lateness grounas

alone, but there are sther significant reasons why the mction chould be denied.

2. Licensee has been aware of orovisions in the 8/9/79 Order which
govern conditions under which T![-1 can restart drior to the
completion of litigation on the long-term items. Licensee has
failed, through acts of commission and omission, to assure that
these conaitions were met, and nas therefore faiied again to
protect its interests. Licensee's own proposed schedule of
hearing issues, adopted in larqge measure Dy the Bcard, resulted
in the sequence of issues at the hearing.

The Commission's 8/9/79 Crder and Nctice of Hearing, pages 2-10 and

14-15, details a process by which Licensee can ensure the earliest possible
restart date for TMI-1. Licensee was aware of these provisions when the
8/9/79 Order was issued, and if it objected to these provisions, Licensee

could have timely filed a motion for reconsideration tc attempt to change
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those provisions. In fact, Licensee engaged in extensive efforts to change
these provisions before the Commission adopted them (§gg Licensee's filings
dated 7/20/79, 7/26/79, and 9/14/79, all attached as appendices to this
response). Licensee failed, however, to challenge these provisions once

the Commission adopted them in the 8/9/79 Order and Notice of Hearing.

Licensee's response to the 8/9/79 Order indicates, in fact, Licensee's
acceptance of these provisions, stating that Licensee would appear at

the hearing and address the necessity and sufficiency of the actions proposed
in the Commission's Order.

The Atomic Safety and Licensing Board has set schedules in several
instances in this proceeding which clearly were indicative of the delay
which was occurring, yet the Licensee failed to pose objections to these
schedules, and failed to move the Board to reconsider them. It is the
Licensee itself, however, which is largely responsible for the sequence
of issues being considered at the restart hearing. Despite the fact
that Licensee was aware of the considerable delay in the proceeding
by the time testimony was to be filed, Licensee proposed a schedule of
issues which resulted in the issues which could have resulted in an
early restart of TMI-1 being placed at the end of the litigation process.
Licensee has no one to blame but itself for this situation. A memorandum
from Licensee's counsel, dated 7/18/80, sets forth Licensee's proposed
sequence of issues, and also includes an earlier proposed grouping of
icsues by subject. Licensee's 7/18/80 memorandum (copy attached to this
response as Appendix 8 to this response) resulted, for instance, in the
management capability and financial qualifications issues, two issues

identified as "short-term" by the 8/9/79 Order (issues which would have
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been reciired to be resolved in order to permit re lart of TMI-1 before
the long-term issues were considered at the hearing), were not scheduled
to be litigated until the end of the hearing. Since it was the Licensee
who proposed this sequence of issues, and since the Licensee was well
aware as a result of the number of issues, the results of discovery, and
past experience in ASLB proceedings of the time which would be needed
to reach the management and financial issues, it can hardly be claimed
now by the Licensee that the Licensee has been somehow wronged by the
NRC Staff or the Commission.

Licensee's proposed sequence of issues has resulted in, as of
the date of this response, testimony having been heard only from the
Intervenor group Three Mile Island Alert on management capability, and
not on a single other identified short-term issue. If this sequence of
events has placed the Licensee at a disadvantage, Licensee can blame no
one but itself since the Licensee proposed this sequence. Licensee
is not in a position tc request relief from the Commission from the Licensee's
own errors. In fact, since filing the motion for reconsideration, Licensee
has not moved the Board to alter the sequence of issues (in order to
protect itself should the Commission deny its motion). What Licensee
is doing, in effect, is saying to the Commission, "Please Commissioners,
we have been foolish, but this is costing us a lot of cash, so please
rescue us." Licensee has no cne to blame but itself for this situation
and should suffer the consequencas of its own actions in this regard.

Licensee has had the opportunity throughout the restart proceeding
to move the Bcard to certify questions to the Commission if the Licensee

was confused by the 8/9/79 Order. Other than participating in certifications
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on hydrcgen gas control and psychological stress, Licensee has filed nc
such motions with the Board. Licensee has also had the opportunity to
request the Board to explain the 8/3/79 Order; Licensee made no such
requests.

Licensee could have objected or moved the Board to reconsider
its orders and rulings on scheduling, but failed to do so. Licensee
could even, having realized its mistake in its propcsed sequence of
issues moved tae Board to alter the sequence of issues. Licensee did
nothing.

Licensee has had the opportunity throughout the proceeding to
move the Board to pursue the path suggested by the 8/9/79 Order which
would permit, throuch a partial initial decision, restart of TMI-1
orior to the end of the hearings. Licensee did nothing.

In summary, the Licensee has failed to protect its interests
in this matter. Licensee seeks to have the Commission remedy the
Licensee's past failings over the last fifteen menths by moving the
Commission to reconsider and modify its 7/2/79 and 8/9/79 Orders.

Under the circumstances, no such relief is appropriate.

3. Licensee's motion is rooted in the economic consequences
to the Licensee, 1ts customers, and 1ts investors, from the
7/2/79 and 8/5/73 Commissi<n Crders. Such consequences do
not result “rom the Commission's Ceders, but rather from
rulings oy the Pennsyivania Public Utility Commission
and the New Jersey BSpard of Public Utilities on Licensee's
rate base, and from Licensee’'s gwn actions reaarding payment
of dividends on its stock. Furtner, such issues are not
cognizable under the Atomic Energv Act, and cannot, therefore,
serve as a basis for the Commission to modify in any way
the 7/2/75% and 8/5/72 Ordars.
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The Licensee's motion for reconsideration is based solely on
the econowic consequences of the 7/2/79 and 8/9/79 Orders (as perceived
by the Licensee) for its customers and investors. Such issues, by a
long history of precedent and the language of the Act, are not cognizable
before the Commission. The Commission's concern in the matter of TMI-I
restart is and must remain the assurance of public health and safety. Such
concerns cannot be modified by economic consequences of the Orders;
public health and safety matters stand on their own merit. Since the
financial issues are not cognizable beofre the Commission, the Commission
cannot use them as a basis for modifying the 7/2/79 and 8/9/79 QOrders.

The actions which are directly to blame for Licensee's precarious
financial position stem from the Pennsylvania Public Utility Commission
and the New Jersey Board of Public Utilities, and, ironically, from the
Licensee itself. The PaPUC and NJBPU have removed TMI-1 and TMI-2 from
the rate bases of the three corporate owrer. of TMI--namely, Metropolitan
Edison Company, Pennsylvania Electric Company, and Jersey Central Power and
Light Company. The Nuclear Regulatory Commission has no authority in these
matters.

The economic consequences to Licensee's stockholders stem directly
from Licensee's own actions in eliminating dividends on Licensee's stock.
Again, the NRC was not involved in this decision by the Licensee, and NRC
certainly has no power to determine Licensee's stock dividends.

Even if these financial matters were cognizable before the Commission
as a basis for the Commission to modify its Orders (which we believe they

are not), the Licensee's moticn for reconsideration goes no further than
9
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merely alleging financial consequences. Licensee's motion is devoid of

an specification of these financial consequences. There are no dollar
amounts éiven on financial co:nsequences thus far, financial consequences
of continued shutdown of TMI-1, or financial benefits of immediate restart.
There is no information presented which would aven allow the Commission

to judge whether, even with TMI-1 back on line and providing revenue to

the Licensee, the Licensee would remain able to survive financially. It

is not inconceivable that even with near-term restart of TMI-1 that Licensee's
financial position is such that bankruptcy may he inevitable. Even if

such financial issues were cognizable before the Commission, Licensee's
metion for reconsideration lacks the specificity needed by the Commissicn
to make a determination of whether the relief the Licensee reguests is

merited,

4, Licensee's motion takes issue with the Commissign's treatment
of TMI-1 versus other B&W reactors. Trne 8/3//9 Order is gquite
specific and clear on the reasgns for tnis differencs--the
issues raised by the TMI-2 accident with regards to TMI-1
and this particular Licensee are unique compared %o other
B&W reactors. The discrimiration alleged by the Licansee
is well-explain2d in the 2/5/79 Order, and Licensee nas peen
aware of this discrimination and the reasons thererore since
the Order was issued.

Licensee's own motion for reconsideration at pages 4 and 5
(copy attached to this response as Appendix 2) cites the very language
from the 8/9/79 Order which clearly demonstrates why the Commission
has treated the Licensee differently from other B8W licensees. The

Commission's 8/9/7% Order states in part (emphasis added):
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"In addition to the items identified for the
oth%% B&W reactors, the unique circumstances
at TMI require that additional safety concerns
Jdentifiea Dy the NRC Statf be resolved prior
to restart.”

It was quite evident when the 8/9/79 Order was issued tiat
the Commission had determined, after 4 months of investigations
on the TMI-2 accident, that there were serious, additional concerns
about TMI-1, concerns which went far beyond those identified
generically for all B&W reactors. Licensee was quite aware of
these concerns and the Commission's reasoning at the time the
8/9/79 Order was issued. If Licensee disagreed as viclently as
the motion for reconsideration would have the parties believe,
then the Licensee should have promptly filed for reconsideration.

To wait fifteen months, as the licensee did, and then allege
"discriminatory action" shows an extreme lack of diligence on the
part of the Licensee i- attempting to protect its interests. There
is nothing in the motion which addresses why it took the Licensee
fiftenn months to figure out that it disagreed with the Commission's
Order.

The specific issues raised by the Commission in the context
of TMI-1 restart included the management capability and financial
qualifications of the Licensee. In no other case were such issues
raised, largely because it is this particular Licensee which experienced
the TMI-2 accident, an accident which revealed seriocus flaws in the
management structure of the Licensee and which raised questions about

the financial ability of the Licensee to safely operate T™MI-1 for the
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future.

Largely through Licensee's own suggested sequence of issues, as of
the date of this response, testimony has been heard on only one of the
mandated, site-specific issues from the Commission Order, and in that
case it was the direct case of the intervenor--the NRC Staff and the Licensee
have yet to even file their written testimony on the management issue.

Other issues (beyond those mandated by the Order as short-term and
long-term issues) were accepted for litigation by the ASL8. These
issues were accepted in the First Special Prehearing Conference Order
of 12/18/79, and were accepted based on the charge of the Commission te
consider the necessity and sufficiency of the items proposed in the Order.
The tests applied by the Board to determine the acceptability of these
issues went well beyond traditional tests of litigability. A1l such issues
were required to be related to the question of whether TMI-1 could be
operated without posing an undue risk to public health and safety, and were
further required to have a reasonable nexus to the TMI-2 accident.

Licensee clearly knew about these issues hy the date of the
Board's First Special Prehearing Conference Order. [f Licensee was
in such violent disagreement with their inclusion in the hearing, the
question must bhe asked why the Licensee did not move the Commission %
reconsider its Crders, why the Licensee did not move the Board to
reconsider its rulings on the contentions, and why the Licensee, in its
propased sequence of issues for the hearing, proposed to litigate these
issues ahead of Commission-mandated issues. There are no answers to
these questions provided by the Licensee--it is clear that Licensee did

nothing for fifteen months, thus failing to protect its interests.
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$. Licensee's motion asserts that there are “Natignal and regional
nterests”’ being sacrificed by the "MI-1 restart proceeding.
No supportive arzument or factua! materta's are found in Licensee's
motion to Dack up this argument. it 15 without merit and 1S
meaningless to the Commissicn's determination regarding this
motion for reccnsideration.

Licensee's motion depends, in part, upon Licensee's assertions
that there are certain, unspecified "National and regional interests”
being sacrificed by the delay in the restart proceeding. Such asserticns
were made by the Licensee in its 7/20/79 and 7/26/73 filings nearly
seventeen months ago; there is nothing new about such assertions.

Licensee's motion fails utterly to go beyond mere assertion in
this regard. Licensee has not cited a single law, resoluticm,

Executive Order, or Commission statement of position which supports its
claim. Licensee's unsupported assertions were known to the Commission
weeks before the 8/9/73 Order was issued, and the Commission's knowledge
of these assertions had ng perceivable impact on the Order. Having
repeated these assertions seventeen months later, with no more (in fact,
even less) specificity now than in July of 1979, Licensee expects

the Commissfon to modify its Orders. This simply is unreasonable,

and provides no basis for Commission action.

If Licensee is referring to its earlier alledged oil import
savings if TMI-1 were on line, Licensee should have addressed in some
detail precisely where the replacement power for TMI-1 is coming from.
In fact, a significant portion of that replacement power is coming
from coal-fired power plants, from hydroelectric sources, and from

other nuclear plants. The parties joining in this response are not
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privy to the exact figures, but are certain that, should the Commission

for some unexplained reason require these figures, the PaPUC could provide
most of this information as could the Consumer Advocate's Office (Pennsylvania
Department of Justice).

Licensee's unsupported assertions of national and regional
interests must be balanced against the very specific and very real
interests in the public health and safety, the interest which must
be paramount in the Commission's deliberations. The Cormission took
extraordinary action in suspending T™MI-1's operating license on 7/2/79
because it lacked the requisite reasonable assurance that the plant
could be ouperated without endangering the public health and safety.

Absent some equally extraordinary determination by the Commission

that this is no longer the case (and this decision has been assigned
to the ASLB hearings for deliberation), the protection of the public
health and safety must remain the paramount concern of the Commission.
Licensee has identified no national or regional interests of any type
which are as important as the health and safety the two million people
living within 50 miles of Three Mile Island. Licensee's unsupported

assertions are without merit.

6. Licensee's assertions in its motion for reconsideration that
the delavs in the oroceeding nave resulted from delaying tactics
by the intervenors, from "cverceneralized" wording of the
8/9/79 Ordcr, and from NRC Staff actions, are gratuitious
and at best disincenuous. [he Licensee nas contributed
significantiy to the delays in this proceeding. and must
therefore shoulder a sianificant part of the burden of
the delay. 1nhis perspective creatly weakens Licensee's
argument that it 15 antitied to Commission relief from
these delays.
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Licensee strongly implies in its motion that the intervenors in
this proceeding have sought to use the adjudicatory process to delay the
restart of TMI-1. Licensee provides no support for this assertion, and,
in fact, the record shows many instances where the large number of intervenors
in this proceeding have voluntarily cooperated with the ASLB and the
Licensee to reduce the opportunity for delays in the proceeding. Such
instances include voluntary consolidation on the basis of issues (without
intervention by the BScard), dropping of dupiicative contentions, simplifying
of issues following discovery, and voluntary attendance at many meetings
outside the hearing process to resolve disputes which have arisen. The
intervenors have also been amenable to curtailed schedules for submittals
and discovery on matters such as the SER (NUREG-0680). Licensee's blame
of the intervenors for delaying the proceeding is mere rhetoric, unsupported
by any documentaticn, and contradicted by the facts.

Licensee lays most of the blame for the delays on the Commission and
the Staff. If Licensee was confused by the 8/3/75 Order, or disagreed
with the language of the Order as being "overgeneralized”, Licensee had
a number of remedies--motions for reconsideration, certified questions of
clarification, and other motions to the Soard. Licenses took advantage of
none of these remedies. Licensee complains that it did not know what
standards would be applied to it in determining the acceptability of
Licensee's responses to the order items. Licensee had the same discovery
opportunities as other parties, yet failed to pose 2 single interrogatory
to the Staff on this matter. Licensee's complaints about the Order language,
coming at this late date following fifteen months of inaction by the

Licensee, amounts to "sour grapes.” Licensee is in no position to complain.
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Regarding the Staff's role in delays, the parties joining in this
résponse agree to some extent that the Staff's prioritization of this
proceeding appears to have slipped since the beginning of the proceeding.
The part{es feel that there are numerous causes for this, however, among
them being the multitude of investigations following the TMI-Z accident,
and the necessary reviews of TMI-2 cleanup-related processes. The parties
are also in agreement, however, that much of the delay the Licensee would
Tay upon the Staff (in terms of issuing the SER and providing testimony)
are in fact due to the Licensee's delays in providing the Staff with
materials which the Staff requested, and to the habit of the Licensee
to repeatedly and significantly revise such information months after it
is submitted. Cxampiary of such delay on the part of the Licensee in
timely filing of information requested by the Staff is a letter from
Mr. Robert Reid tc the Licensee, dated 9/4/3C (copy attached to this

response as Appendix 10). The letter states, in part (emphasis added):

“In NUREG-0680 ussued in June 1980, we identified
open items in our review of your compliance with
the LRC Order of August 2, 1579. This review
covered your Restart Report through Amendment
No. 18, and letters and other documentation
through late May 1980. Since that time we
have received Amendments Nes. 19 and 20 to
the Restart Report, dealing with the revised
Emergency Plan and management capability, as
well as your current financial plan and some
plant procedures. These items are in review.”

"However, we have received no amendments or other
information on the Dulk of open items in the SE3
since issuance of LUREG-0680. Your letter of
May 28, 1380 (TLL 254 identified scheduled
intermediate and completion dates for many
open items, at least half of wnich have already
passed. Verfal informacion from your staff
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in July indicated significant submittals were to
have been made by August 1, and after this date had
passed, this was estimated to De accomplished by

the end of August. Present estimates, we understand,
are now mid-September.”

It is the view of the parties joining in this response that a
careful review of information in Dockets 50-289 and 50-320 will demonstrate
that such delays in submitting requected informaticn are characteristic
of this Licensee, and will further demonstrate that such delays have had
a significant impact on the ability of the Staff to meet its deadlines
for filing reports and testimony.

Licensee has contributed to delay in other ways. For example,
Licensea has had three substantively different site emergency plans
before the parties in this proceeding. The Commonwealth of Pennsyivania
and the counties of Dauphin, Cumberland, Yor', Lancaster, and Lebanon
(upon whom the Licensee relies for emergency pianning) have also had
two distinctly different sets of emergency plans before the parties.

Such continuing revisions inevitabiy causes delay. Licensee has revised
its management structure at least three different times, and has submitted
numerous sets of financial information, each substantively different from
the previous submittal. All such revisions inevatably take time from

the Staff, the Board, and the intervenors and introduce delays into the
proceeding.

Licensee's continuing habit of revising its so-called "Restart
Report" has also caused delay. The parties have been submitted 22
sets of revisicns, the most recent having been served upon the parties

on 10/17/80, two days after the hearings began. Revision 22 included



substantive revisions of, among others:

a. Emergency power supply requirements and design basis
for Pressurizer heaters, PORV, PORV-block valve, and
Pressurizer Level Indication.

b. Instrumentation to detect inadequate core cooling
(saturation meter design).

c. Auxiliary feedwater power supply modifications.

d. A major review of in-plant shielding.

e. Revisicns to management structure.

f. Major submittals cn small-break operating procedures

and auxiliary feedwater accident analyses.

Such revisions cannot help but cause delays in the prcceeding,
particularly for the Staff.

Licensee's attempts to place responsibility for delaying the proceeding
or all parties but itself is clearly self-serving and misleading. Licensee
must be held responsible for such delays as well, particularly considering
that the Licensee is the only source, in many cases, of the information
required by the Staff for its review purposes. When the delays for the
proceeding are placed into this perspective, with the Licensee cleariy
being rusponsible for much of the delay, this greatly weakens the Licensee's
case that it is entitled to some type of relief from the Commission. This
is especially true when the Licensee has had identical opportunities for
filing the same motion for reconsideration (with the same arguments and

facts) for the last fifteen months.
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r There are due process considerations which Licensee's motion
totally fails to acdress regarding the timing and substance of
the motion for reconsideration. 1ne intervenors (and oossibly
other parties, such as commonwealth representatives) would be
substantially prejudiced oy the granting of Licansee's motion
due to the investments in the adjudicatory proceeding of time,
money, and legal and tecnnical expertise. Granting Licenses S
motion would greatly prejudice intervenors' efforts to obtain
relief by other means. Licensee has substantially contrib.ted
%0 this prejudice by its filing of the motion fifteen months

ate.

The intervenors entered into the restart proceeding in good
faith, under the belief that the Commission was properly exercising
its statutory authority in ordering this proceeding to be held prior
to restart. Other remedies could have been pursued (such as a
"show cause" order, for instance), but were not pursued due to the
existence of the hearing process set in motion by the 8/9/79 QOrder

and Notice of Hearing.

The intervencrs have invested a substantial amount of effort
in this proceeding. Many thousands of dollars have been spent on
attorneys, researchers, and expert assistance in preparing for
these hearings. Untold thousands of hours of personal time and
other in-kind efforts have been donated by hundreds of individuals.
By conmitting tneir legal, technical, financial, and personal efforts
to the adjudicatory proceeding on TMI-1 restart, the intervenors have
forgone other remedies which were available to the intervenors. The
8/9/79 Order significantly affected the choice of remedies for the
intervenors. For the Commission to now grant this extremely Tat:-filed
motion would be very prejudicial to the intervenors and manifestly

unfair. Furthermore, it would be prejudicial to other. members of the
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public who, save for the participation of the intervenors in this adjudicatory
groceeding, would also have sought re'ief from the situation by seeking
alternative remedies.

By its late-filing of its motion for reconsideration, Licensee shall
have substantially contributed to this prejudice if its motion is granted.
Given the lack of authority for such a filing, and the utter failure of
the Licensee to protect its interests until this late date in the proceeding,
for the Commission to grant the Licensee's mo%ion would be manifestly unfair
and would constitute a very obvious and bold abuse of discretion. Licensee's

motion should be denied.

8. TMI-1 is not ready to be restarted now, and ~iil not be prenared
for restart for some time. Mcdifications te the plant must be
completed anc .ng encire tacilisy anc statf must o@ insgected By
the NRC Staff prior to restart. ine operators of tne reactor must
all be reaqualizied and relicensed. oy %ne tine all of these things
can be accomplished, the adjudicatory proceedings will be nearly
or totally completes.

It is clear that TMI-1 is not prepared for overation at this juncture.
Consultation with the NRC Staff will readily confirm this fact. Many changes
in both hardware and procedures remain to be accomplished. In addition,
the NRC Staff must complete its inspection of the facility. Cnly a "rush jod"
could result in restart significantly before the end of the adjudicatory
hearings.

Such a "rush job" is not desirable from either the NRC Staff or
the Licensee's personnel. The risks inherent in such an approach are
very high, and unreasonably risk the public health and safety. Even if¥

the Commission were to grant Licensee's motion, which the parties joining
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in this response believe that the Commission lacks the authority to de,
there is little practical relief that this would grant to the Licensee.

The only possible benefit would be the placement of TMI-1 back into

the rate base of the Licensee, and even this possible benefit is contingent
upon action by the PaPUC and the NJBPU. Furthermore, such potential
benefit is not cognizable before the Commissiun as a basis for granting
relief which the Licensee has requested.

There would be precious little merit in permitting restart of TMI-1
only a few weeks shy of the completion of the proceedings, as would granting
the Licensee's motion so result. In essence, even if the Commission could
grant the motion, there would be little piractical benefit to the Licensee
in doing so. Such guestionnable benefit must be weighed against the
overriding interest by the NRC in protecting the public health and safety.
Again, the parties joining in this response respectfully suggest that
the benefits which might accrue to the Licensee are far outweighed by the

consideration of public health and safety.

. Licensee's position regarding the Staff in its motion is internally
inconsistent, and poses a paradox in terms of the Staff's role
in the restart of 1MI-1. It is also paradoxical that the Licensee
Ts prepared to accept the safety findings of the very agency which
it has sued for o2 billion, alleging incompetance in reguiating
nuclear power plants.

The parties joining in this response note here, for the record,
a paradox posed by Licensee's motion. Licensee harshly criticizes the
Staff, and then proposes to have this same Staff act in the role of
final arbiter in determining whether or not the bases for suspension
of the operating license have been satisfactorily resolved, and whether

the Licensee has satisfactorily completed all required modifications



-35.

to the facility and to plant procedures. This is illogical.

Further, Licensee has recently filed suit against the Commission
alleging $4 billion in damages. This suit alleges negligent performance
by the NRC of its operational functions. It is paradoxical that the
Licensee sues the NRC on one hand, and requests that same agency to

expedite a safety review of its nuclear facility.

10. Despite continued attention to the management capability issue
whicn Licensee ¢ 1ims t0 be makina, there have Seen and continue
to be occurrences wnich raise serious questions about %he aoility
of the Licensee to safeiy cperate TMI-1. Even the NRC Staff
concluded recently in its Suppiement to MNUREG-U620, 1S5ue
in November 1280, that the Licensee is st1l1l not 1n compliance
with Order [tem 8., Until the ma2nagement cacabilitv issue 1s
resolved, the Commission cannot make the finding regquired to
permit TMI-1 to restart.

Licensee claims to have solved its management problems. Contrary
to this position, the parties joining in this response note a continuing
series of management-related problems which raise serious questions acout
the ability of the Licensee to safely operate TMI-1, especially when
consideration is given to the fact that this same Licensee is attemoting
to decomtaminate TMI-2. Such a task, involving a cleanup of unprececented
proportions, must be attracting the attention of Licensee's most qualified
personnel and management. This cannot help but detract from the cperation
of TMI-1.

The most recent instances of questions about management being raiced
arise from a recent special health physics inspection and a letter to the
Licensee regarding the Licensee's operator training nrogram. Both of these

arnas were highlighted by the TMI-2 accident as being deficient.
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In a letter dated 12/1/80, Mr. Paul F. Collins of NRC submitted comments
to the Licensee on its Revised Licensed Operator Qualification and Requalification
Training Program (the letter and comments are attached to this response as
Appendix 11). The letter noted that the Staff found Licensee's training
program for licensed personnel to be “unacceptable." Among the reasons listed
were that the program relies on gpen book guizzes for periodic evaluation of
an operators knowledge of ‘he subject matter of the training program, and
provisicn that licensed personnel not directly related to unit operations
had to participate actively in control room operation only one shift
every three months. Certainly this is not the picture of a Licensee which
has "learned its iesson" and “"cleaned up its act.”

The health physics problem noted relates to a special inspection
of the Licensee's health physics program conducted during the period of
28 July to 8 August 1980. Inspection and Enforcement Report 50-289 80-22
(copy attached as Appendix 12, including cover letter, notice of violations,
and cover sheet of Inspection Report itself) reveals numerous violations,
including failure to implement a satisfactory extremity TLD monitoring
program, and a variety of procedural violaticns. It is worth noting that
this ‘nspection and list of violations comes within a year of a Special
Panel report on TMI-2's health physics program. That report found thac
the Licensee's Unit 2 health physics staff was .nprepared for the major
recovery actions which would be necessary following the TMI-2 accident.

The parties joining in this response would have expected that the Report
of the Special Panel would have prompted the Licensee to greatly improve
its health physics programs at both TMI-1 and TMI-2. Apparently, this did

not happen, and additional violations were uncovered in the recent special
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inspection of Licensee's TMI-1 health physics program.

It is also worth noting the protracted reriods of time required by
the Licensee to resolve viclations arising from the NUREG-0600 investigation.
The recent NUREG-C680 Supplement notes that some items were not successfully
resolved until as late as Novembe. 1980 (See NUREG-0€80, Supplement No. 1,
Appendix A, page 7). The Notice of Violation arising from the NUREG-CE00
investigation was dated 10/25/79.

Taken together with other instances too numerous to detail in this
response, these management-related problems indicate that thare remain
substantial problems and that Licensee's management capability must remain
suspect until proven otherwise. Licensee's motion for reconsideration provides
no information upon which the Commission or the NRC Staff could maxe a finding
that Licensee's management is now adequate. Inasmuch as management capability
is one of the Order-mandated issues identified as part of the basis for the
suspension of the TMI-l operating license, Licensce's mstion cannot be
granted. The management issue is central to the restart proceeding, and the
restart proceeding represents the most expeditious and most thorough forum

for resolving this issue.

11. Licensee's arquments regarding the legal acceptapility of restart
while the restart proceeding continues fto cansicder snort-term
ftems identified as part of tne basis for suspension of the TMI-1
operating license are flawed. Since the [MI-1 Ticanse has been
s :pended, the bases for that suspensicn must, under tne law, be
«,0lved prior to restart. 1ne Commission must be able to make 3
finding that oberation Of Jai-1 will not encangar tne public neaith
and safety, before TMI-1 restart can be authorized. The Ccmmissign
has determined, within the scope 07 1ts authority under the Atomic
Energy Act and the Administrative Procecure Act, to ho!d an adjudicatory
hearing prior to restart. 1nhat nearing is tne means Dy wnicn the
bases for suspension of 1Mi-1's cperating license are to bDe resoived,
and that hearing must -ontinue until these pases are resgived.
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Licensee's motion for reconsideration argues explicitly that there
is no legal requirement that the Commission hold a formal adjudicatory
hearing prior to restart of TMI-1. Licensee cites a memorandum from
the Commission's General Counsel, dated 7/26/79 (copy attached as
Appendix 13), as authority for its position.

The parties note here that the record of the meetings of the
Commission covering the period 7/2/79 through 8/9/79, taking note of
the restrictions imposed by the disclaimer resulting from the rules
at 10 C.F.R. 8 9.103, are not entirely clear what arguments the
Commission eventually accepted 2 ~-ncrolling in this matter. For
instance, the Executive Legal Director addressed this matter in two
separate memoranda to the Commission, dated 7/9/79 and 7/25/79. The

ELD roted in the 7/39/79 memo (emphasis added):

"Yhis memorandum explores the alternatives available
to the Commission and presents our recommendations

in the three areas. It assumes that an adjudicatory-
type hearing will be held and that the Commission
itself intends to complete its review of the issues
relating directly to the restart of the facility
prior to lifting the suspension cof operation. e
further consider the hearing as one 'reguired

by statute’ to which the adjudicatory provisions

of the Administrative Pr cedure Act apply; i.e.,

we treat the hearing cont.mplated by the Commission's
Order as the hearing which would be required by

§ 189a of the Atomic Energy Act if any perscn whose
interest may be affected by this suspension proceeding
should request a hearing.” (See Shapar memorandum,
dated 7/9/79, at pages 1 and

This memorandum appears to be in conflict with the quoted
language from thé General Counsel's memoradum dated 7/26/73, wherein

the Genera] Counsel stated, as mentioned in the Licensee's motion:
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“No statutory requireme~ts are applicable to
any such hearing." (See Bickwit memorandum,
page 2)

The General Counsel appears to disagree with the Executive Legal
Director on whether the restart hearing is required prior to restart.
Regardiess of who is correct on this point, however, both Mr, Bickwit
and Mr. Shapar agree that it is within the Commission's authority to
determine that the hearing will occur prior to restart, and Mr. Shapa-
points out the even the Licensee concades that this is so (ggg_Shapar
memorandum, dated 7/25/79, pages 1 and 2 of the Staff repiy attached
to this memoradum). This, in fact, is what has occurred; i.e., the
Commission has determined that a full adjudicatory proceeding will
precede restart of TMI-1. MNeither the General Counsel! nor the Executive
Legal Director (or the Licensee for that matter) address what happens
after the Commission exercises its discretion and orders the hearing
prior to making a decision on restart.

As Mr. Shapar's 7/9/79 memorandum noted:

"The suspension of operation ordered by the Commission
prior to hearing (or opportunity for hearing) invokes
an extraordinary remedy. . . It is justified only so
long as the tases supporting the action exist. The
Commission has elected to determine through adjudicatory
proceedings whether those bases are zatisfactorily
resolved. When and if, however, compieted adjudication
reveals that the bases are favorably resolved, the
suspension must be lifted to restore the status guo
prior to the extracrdinary action.” (See Shapar
memorandum, 7/9/73, pa.es 7 and 8)

In fact, the Commission's 8/2/75 Order takes this matter into
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account in providing, as previously described, a means by which TMI-1 could
restart prior to the end of the hearings if the 3card issues a Partial
Initial Decision concerning the suspension-related issues (i.e., the
“short-term actions”). -

Since the Commission has determined that the adjudfcatory hearing
is necessary toc its deliberations on this matter, it is inappropriate
for the Licensee, at this late date, to request the Commission to change
its course in mid-stream. As we have stated, this would be extremely
prejudicial to the intervenors' interests.

Once started into the adjudicatory process, we question whether
the Commission has the authority tc change the nature of the hearing
in mid-stream. Licensee's motion cites no authority for so doing,
rather it deals only with whether the hearing was required. Having been
started within the scope of the Commission's discretion, Licensee fails
to address whether zhe Commission can alter the process.

Given this extraordinary situation, the parties joining in this
response were not surprised to find that there is precious little in the
way of precedents dealing with this situation or anything remotely like
it. We can only suggest, however, that after Deginning this process
(which apparently all parties are agree was within the Commission's
authority to do so), the Commission is bound by due process an¢ fairness
to complete it. Licensee has failed to take aavantage of the provisions
of the 8/9/79 Order which could conceivably have resuylted in restart
of TMI-1 by now or in the near future. Havino utterly failed to protect
its interests, Licensee now seek  the Commission's rescue from Licensee's

own self-inflicted position. The Commission owes the Licensee nothing in



in this regard.
The Commission has set forth the restart hearings as the means
by which fne bases for the suspension of the TMI-1 operating license
are to be resolved. Licensee presents no convincing arguments that
at this late date, after having totally failed to take advantage of
the provisions of the 8/9/79 Order, and after neglecting to file an
appropriate motion fur reconsideration for fifteen nonths, the Commission
should grant it some relief. Under the circumstances set forth in
this response, no such relief is merited. The Licensee's motion should

be denied without further ado.

APPENDICES:

1. Letter from George F. Trowbridge, counsel for the Licensee,
to Chairman Joseph Hendrie, NRC, dated 7/2/7%9, 3 pages.

2. Letter from W. G. Xuhns, Chairman of GFU Service Corporation,
to Chairman Joseph Hendrie, NRC, dated 7/11/79, 2 pages.

3. Filing entitlad, "Licensees' Answer to Commissicn Order
Dated July 2, 1979, docketed 7/20/79, signed by Gecrge F.
Trowbridge, counsel for Licensee, 13 pages with Appendix
A, 5 pages.

4. Memoradum from Howard K. Shapar, ELD, through Lee V. Gossick,
EDO, to the Commissioners, dated 7/39/79, subject: Discussion
of Proposed Provisions Relating to Hearing to be Contained
in Commission's Further Order in the Three Mile Island Unit 1
Suspension Proceeding, ? pages.

5. Memorandum from Howard K. Shapar, ELD, through Lee V. Gossick,
EDO, to the Commissioners, dated 7/25/7%, subject: Proceecings
on Start-Up of Three Mile Island Unit 1, 2 pages, with
accompanying "NRC Staff Reply to Licensees' Answer to
Commission Order Dated July 2, 1979," 7 pages.
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Filing entitled, "Licensees' Response to NRC Staff Memo and
Reply of July 25, 1979," docketed 7/27/79, dated 7/26/79,
signed by George F. Trowbridge, counsel for Licensee,

7 pages.

Filing entitled, "Licensee's Answer to Commission Order
and Notice of Hearing Dated August 9, 1979," dated 9/14/79,
signed by George F. Trowbridge, counsel for Licensee,

5 pages.

Memorandum from George F. Trowbridge, counsel for Licensee,
to parties in TMI-1 Restart Proceeding, dated 7/18/80,
with Attachment A, "Sequence of Subject Matter Groups,”

ana "py of "Grouping of Staff Recommendations and Interver-:
Contenvions (dated 4/14/80)," 9 pages total.

Letter from Herman Dieckamp, President of GPU, to Chairman
John F. Ahearne, NRC, dated 12/1/80, 11 pages (with first
page as revised on 12/5/80).

Letter from Robert W. Reid, Chief, Operating Reactors Branch
#4, Division of Licensing, NRC, to R. C. Arnold, Senior

Vice President, Metropolitan Edison Company, dated 9/4/80,

1 page.

Letter from Paul F. Collins, Chief, Operator Licensing
Branch, Division of Human Factors Safety, NRC, to Henry

D. Hukill, Vice President and Director, Metropolitan Ediscn
Company, dated 12/1/80, with "Comments on Three Mile Island
Operator Requalificaticn Program (Unit 1 Administrative
Procedure 1006)", 3 pages total.

Letter from Boyce H. Grier, Director, Region [ Office of
Inspection and Enforcement, NRC, to R. C. Arnold, Senior
Vice President, Metropolitan Edison Company, dated 11/26/80,
with accomparying Appendix A, "Notice of Violatien", and
cover sheet for I&E Report 50-289/80-22, 3 pages total.

Memorandum from Leonard Bickwit, Jr., General Counsel,
to the Commissioners, dated 7/26/79, subject: TMI-l
Proceeding, 10 pages.
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Tne Honorable Josern Zendri

July 2, 1379
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The atcove 3iCSestTions ars consistenc th wish an oOp~
&

anéd =0 whether the measurass »roposed v Mewroe-
politan Zdiscn Company =0 Se acccmplished
prier o =he stars-up of T™I-1 cepresent an
ads 3uate shcrt-term response o tnas aczidents
and a basis for regssare of TMI-l. These Tea-
sures are Lisced in a lester from Mr, Herleln
to Mr, Denson, 2azed Junme 27, 1375 (copy az-
tached) . :

Since t=he Commission has decided that TMI-L
should nct resstars unszil furcher decisicn

and crder 2f the Commission itsell, the normal
process of hearing and decisicon v an AsTmis
Safecy and Licensing 3carzd fsllowed =y agzeals
¢o =he Apceal 3card and then ©O tne IITmise
sicn should not 2e followed. Cne altarmative
would be =2 adops instsad the srocecdurs 25i-
lowed ia =he Apgendix I and ICCS rulemaking
proceedings, i.e. an adjudlcazary hearing
hefore a specially agpointed nearing zcard
which would shen cer=ify the recori o tle
Commissicn for decision.

The hearing bcard shculd be instoucced, as
permitted Dy gresenc cegulaszicns, o conscli-
date %o =he maximum exsens FosSsille mullIizl
interventicons v private incividuals or FTouss.

The corder should make clear that pending In
sutcome of the hearing Meswsopolitan Ilisexn
Cempany =ay proceed o make =cdificaticns i
che T™I-. 2lant and plant grocecuras Lo ace
cordance wisth exiszing Commissice regulaticns,
including modificacions already requized v
she Cammission f2r csher 3&W reacscor flants.

portunisy for cisizens living i =ne vicinizy of =he plant fully
%o parsicipate in a Pudllic nearing and wizh <he ilatarest of the
custcmers of Mezrspolisan Zdison Company o +he earl.ast ITracss
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The Honorabla Joseph Hendrie
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- Mr. Herman Dieckamp and I plan to Le gresent at the
Commission's meeting =odav and we would be pleased =c answers
any guesticns with respect o0 thlis request.

Sincerely,

; .‘/MJ

Georde F. Trowbridge
Counsel fcr GFU

Enclcesure
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Commissioner
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> July 11, 1979

Bon. Joseph Hendrie, Chairman
United States Nuclear Regulaszory C
Washington, 5. C, 205355

u
B

nnission

Dear Mz. Chairman:

It is my understanding that the Commission in=-
:crds to consider at its nesting tonmorrow srocedures for tia
further :’o eedings relating to restart 52 Thzee Mile .
Island Unig No. 1, as contemplaczed sy the Commissizn's
Orderz, d:.ed July 2, 1378, wnich will largely sovern :=:a
schedule on which such proca2edings can oo compleced. We
urge that, in establishing =hose proceduras, c2ngidecszion
be given to the econcmic interest 0f the moge zhan 4 =illion
residents of =enﬂsy1:z:.a ané New Jersey secved by the GFU
comparies in permizting restacs of TMI~l as scon as that is
censistent wish the Caommission's gttaining Teascnadle
assurance tnas TMI-l can De operatéd withous endangerzing the
health andéd safety ¢ cthe public.

We are fully in accoré@ with the 7iew tRat the

.governing criceria £or cesumption of TMI-1 Operacions xust
te these cf pudlic neal:n and safety., The Drepcsals we
submitted to the Commission on July 2 for clhanses in
eguipment, training and cperating grocedures were tased cn
those ‘:;: tia. Thecse modificacicns cculd De completed oy
gbout Septemter 1, 157%. We submit that it would e a
disse "'ce o all concecned if the procedures astablished
for the furcher proceedings resulted in a long Selay aftcer
that date sefore the Unis could.be cestored o service.

The impact of the TMI-2 accident and of :ihe
shut=down. 0f TMI-1 ¢on cur ability 2 serve cur custonmers .and
on the sost of such service were the sudject of extensive
proceesings sefore the Pennsylvania Public Ueilicsy Commissicn

-
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G2, Sarves S0r00ra o0 18 3 SL095@ % O SRS Futig Jlities Srporaon .
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As more fully set forth in Appendix A, we disagree with the
assumption by the Executive Lagal Director in his memcrandur

to the Commission dated July 9, 1979, that if a hearing is

to be held prior to the lifting of the suspension order, it
must be an "adjudicatory-type hearing." However, even utiliz-
ing the assumpticn that an adjudicatory-type hearing is re-
quired, the pre-hearing and hearing procedures and time sched-
ule involved in the presentation by the Zxecutive Legal Directe
are both unnecessarv and contrary to =he National and public

interest.

The basic deficiency in the July 9 memorandum of
the Executive Legcal Director lies in its preoccupation with
existing procedures designed primarily for initial licensing
proceedings. We question whether the hearing procedures in

subpart G of Part 2 are indeed applicable to a hearing after

9
ir

S

a suspension for the purpose of establishing the requiremen
for resumption of operation. But in any event, the Executive
Legal Director has already advised the Commission of its

with=

~

authority to change procedural requlaticns by rulemakin

)

out prior notice and comment under Section 4(a) of the Adminiz-
trative Procedure Act. The July 9 memorandum, hcwever, gives
the Commiszion nc notion of the range of opticns available
under that Act even for adjudicatory hearings. Nor dces it

mention or discuss any of the factcrs in this case which in

g

the National and public interest dictate 2 departure Zrom i

procedures in a typical NRC initial licensing prcceeding.
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" 'The {omissicners -2 -

He further consider the hearing as cne "required by statute” to which the adjudi-
catory provisicns of the Acninist rative Procecure Act asaly; i.e., ue treat the
hearing c:nteral:ta: Sy the Cammissicn's Order as the hearing wnich would e
required by §13%a of the Atcmic Znergy Act if any person wnose intarest may se
affected by this s.s,ensicn proceeding should raguest 2 hearing. [¥f thera should
be nc petiticn for leave to intervene from an interestad perscn, the hearing
would have been grantad pursly as a discreticnary matiar and the Commissisn would
have broad discreticn to tailor procedures for such a hearing. Sinca that avente
uality seems very unlikely, we do not include a discussion of procadyres for cone
duct of a purely discreticnary hearing.

Jurisdicticnal Struct:?e

Under the Acdmi nissr:'ive Procadure Act, the Atomic Energy Act, and the Cammissicn's
regulaticns, the Ccmmissicn can ::rcu:: the hearing itsalf or designata cne of its
adjudicatory boards %3 preside.

The Administrative Procadurs Act requires that the presiding officar (or >oard)
in an adjudicaticn rencar an .ni.vai cecision or a reccmmanded cecisicn,
except in cases invoiving initial licansing, 2ast rez
possibly, when onea or more of the Cormmissicners thems

pr

9 a
snadleness of ratesy or,

vas srasica, Acministrative

3

QE - L £
Procecure Act, 5 U.3.C. §8554(d) anc SET(:,. This ::ae:i:; inveives susasnsgisn
of a license and clearly cannot Je const as initial licensing. thetin v, £3C,

¢5Q F,2d 394 (D.C. Cir, 1857). Sae iiSa J S. Senats, E’h Cong., 24 SeZs.,
Legisiative Histcry of the icministrative Sracadure Ac: (Senata Cocument <213) at
PP. 218, 420, ¢B¢ (13%0). Ing suggesticn 37 (ilEnsas s counse! thiat thars ce 1n
adjudicatory hearing Scard «n.cn would then certify the record 22 the Commission
for decision as was Zcne in the Agpendix [ ang £CC ...e—ak ng praceegings (wher»
no ini .131 or recormended dacision was rs-cero.) is, therefare, inconsistant wish
the Admini s‘r:::.e Procecure Act. 2/ (Ses letter frcm 6. F. Tr:w:r::;e t3 Chatirzan

Hendrie dated July 2, 737..)

The major cpticns available %o th- Commissicn on this questicn are sat forth telow,
along with a discussicn of each ocption and cur recommencaticn for preovisicns of
the Commission's anticipatad C.der. :

1/ The diffarsnca Satween the two in this instance ‘s not great since ths "11158"1

has alreacy ‘e:erﬁ"ed that it will review the recors estadlished in the nearing
and rencder its cwn fin2l decisicn., A reccmmended decisgion is nothing mars than

that and requires agency review of the entire recsrs and issuanca oy the igency
of its own decision, while review cf 2n initial decisicn may be confined :c tha
exceptions taken by an appealing party. ;

.

O
]
»

2/ There is an excesticn which cermits an agency %c omit the initial o raciTreanced

= decisicn in casas “in wihich the agency finds cn the recard :ﬁat dug and Timely
execution of its ‘gnctxcns 1- eratively and unavoicably so regquires.” 3 J.;.:.
557(b)(2)..
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subjected to unnecessary costs of electric

service by as much as $350 million.

,Clearly, stakes of this magnitude justify a further
effort to determine whether the joint objectives of the Com-
mission and the Licensees can be achieved, but within a tinme
frame that dces not impair these Yational and public interests.

Let us £first examine the areas in which there is no
disagreement.

1. The Commission cannot permit restart of ™I-1
unless and until it is satisfied that the public health and
safety no leonger recuire suspension; indeed, the Licensees <o
not wish 4¢he Commission to lift the suspension unless and unczil
it is so satisiied;

2. The Commission determined, in its July 2, 1979,

order, that it wished %o have 2t

-

blic hearings before reachirng

4

a determination as to whether

'J

t is s0 satisfied; the Licensees
do not object to such a public hearing and, under the circum-

stances, believe that such a public hearing is desirable;

3. The proceeding relating to restart is not governed

by Secticn 1392 of the Atomic Energy Act ©

"

the Administrzativ

"

Procedure Act. The July 25, 1979, reply of the NRC staff poin

or

out (at page 3) that the prcceeding to be held prior to rastar:

does nct necessarily entail a formal hearing, even when one has

been requested.

-



