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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )

DUKE POWER COMPANY Docket Nos. 50-369
50-370

(William B. McGuire Nuclear
Station, Units 1 and 2)

NRC STAFF SUPPLEMENT T0
"NRC STAFF RESPONSE TO CESG'S REVISED MOTION
TO RE0 PEN THE OPERATING LICENSE PROCEEDING;

MOTION TO DENY APPLICANT'S REQUEST FOR FUEL
'

LOADING, ETC., AND REVISED CONTENTIONS"

I. INTRODUCTION

On September 4,1980, the NRC Staff filed "NRC Staff Response To 'CESG's
|

Revised Motion To Reopen The Operating License Proceeding; Motion To Deny

Applicant's Request For Fuel Loading, Etc. And Revised Contentions."

! (Hereafter "NRC Staff Response To CESG's Revised Motion.") That pleading

responded to the August 15, 1980 revised Motion of the Carolina Environmental

Study Group ("CESG"), which (1) discusses the requirements for reopening a

record, (2) submits proposed contentions related to hydrogen generation

ccatrol, and (3) requests the Licensing Board to deny Applicant's request

| for authorization to load fuel and conduct low power testing under "near-
'

tenn operating license" requirements. In the NRC Staff Response to CESG's -

Revised Motion, the Staff recommended that Atomic Safety and Licersing Board
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(the Board) should defer ruling on CESG's Revised Motion with respect to

hydrogen generation control matters until resolution of a motion for recon-

sideration then pending before the Commission in Metropolitan Edison Company

(Three Mile Island Nuclear Station, Unit No.1), Docket No. 50-289 SP

(Res tart).M The Staff also recommended that after the issuance of any

guidance by the Commission, prior to ruling on CESG's Revised Motion, the

parties should be given the opportunity to address how any acditional rulings

made by the Commission affect the McGuire proceedings. NRC Staff Response

to CESG's Revised Motion, at 9.E;

On September 26, 1980, the Commission issued an Order denying the UCS motion

for reconsideration, supra.E In a conference call of October 28, 1980, the

Board required positions from the parties on this matter.

.

y In a Memorandum and Order issued on May 16,1980, CLI-80-16,11 NRC 674,
the Commission decided that it would not suspend or waive 10 C.F.R.
6 50.44, but that post accident hydrogen control issues can be litigated
under 10 C.F.R. Part 100. On June 4, 1980, the Union of Concerned
Scientists (UCS) filed a motion requesting reconsideration of that
decision.

y The Staff also stated its belief that the "NRC Staff Response to 'Appli-
cant's Motion For License Authorizing Fuel Loading, Initial Criticality,
Zero Power Physics Testing and Low Power Testing' (August 1,1980)"
adequately addreased "this aspect of the CESG Revised Motion and that no
further reply on this aspect is necessary." See NRC Staff Response to
CESG's Revised Motion, at 2.

y Two Commissioners voted to grant the motion for reconsideration and two
Commissioners voted to deny the motion. As the Commission's Order states, ,

"because a majority of the Commission does not fat or granting the Motion, -

it is denied." See Order, at 1. -



-

-o

-3-,

As stated below, since the Commission's Order of September 26, 1980, denied

the UCS Motion for Reconsideration, that Order does not affect the accepta-

bility of hydrogen generation control matters. Accordingly, the Staff urges

that the Board grant CESG's Revised Motion to Reopen the Record and admit

CESG's contentions.

II. STAFF POSITION

In the NRC Staff Response to CESG's Revised Motion, the Staff discussed the

criteria for reopening of the record by a licensing board.O The Staff

stated its view that CESG's revised motion satisfied the first two criteria.

NRC Staff Response to CESG's Revised Motion, at 3-4. With respect to the

thini criterion, the Staff noted that "the McGuire Licensing Board night

have t? ached a different result in the McGuire operating license proceeding

if the macters raised in CESG's Revised Motion had been brought before it

initially. HWever, resolving the third criterion with respect to CESG's|

Revised Motion & pends on whether there is a triable issue of fact." NRC

Staff Reponse to CCSG's Revised Motion, at 4. As the Staff further stated,

concerns about hydrogen control matters, as raised by CESG in its revised

motion, may be dealt with by the Commission in such a way that there could

be no triable issue of fact requiring the McGuire record to be reopened.

NRC Staff Response to CESG's Revised Motion, at 7-8. However, since the

y As the StRT stated, "a licensing board has the discretion to reopen a -

record if: (1) the motion is timely; (2) addresses significant safety (or -
environmental) issues; and (3) might have required a different result to -

be reached if the newly proffered material had been considered initially."
(Footnote omitted.) NRC Staff Response to CESG's Revised Motion, at 3.
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Commission's Order of September 26, 1980, denied the UCS Motion for Recon-

sideration, that Order does not affect the acceptability of hydrogen genera-

tion control matters, and such matters may be litigated in accordance with

the Commission's prior decision in the Three Mile Island proceeding, CLI-80-16,

su pra , fn . 1. It is the Staff's position that CESG's Revised Motion contains

a triable issue of fact to be adjudicated at a hearing on a full-term, full-

power operating license for McGuire.bl Thus, all three criteria for reopening

a record can be resolved in CESG's favor.
.

1

III. CONCLUSION

Based on the foregoing, the Staff urges (1) that the Board grant CESG's

revised Motion to reopen the record of the hearing in this proceeding and

(2) that, as stated in the NRC Staff Response to CESG's Revised Motion,

CESG's contentions be admitted.O

Respectfully submitted,
.

m ' hw {hik yid
; Mar 1 man Rothschild

Counsel for NRC Staff

Dated at Bethesda, Maryland
this 7th day of invember,1980

5) As indicated in the "NRC Staff Answer Supporting Applicant's Motion For
Summary Dispcsition Regarding Application For License Authorizing Fuel
Loading..." dated November 7,1980, there are no genuine issues of
material fact worthy of adjudication at a hearing on the application
for a license authorizing fuel loading, initial criticality, zero power
physics testing and low power testing for McGuire Unit 1. ,' |

_6] We reiterate our view that CESG's contention 2 is simply a restatement '

of its contention 1, part (3) and that its contentions 3 and 4 are
dependent upon threshold findings on contention (s) 1 (and 2). NRC
Staff Response to CESG's Revised Motion, at 8-9. |


