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ENDAUM’S AND SRIC’S MOTION FOR LEAVE TO RESPOND TO
EASTERN NAVAJO ALLOTTEES ASSOCIATION’S INTERVENTION
PETITION
AND RESPONSE TO NRC STAFF’S REQUEST FOR EXTENSION OF TIME

The Nuclear Regulatory Commission ("NRC" or "Commission") Staff has
requested an extension of time to February 20, 1998, to respond to (1) Eastern
Navajo Allottees Association’s Petition for Leave to Intervene and Memorandum in
Support of Petition for Leave to Intervene (January 5, 1998) ("Allottees Association’s
Petition") and (2) Eastern Navajo Diné Against Uranium Mining’s ("ENDAUM") and
Southwest Research and Information Center’s ("SRIC") Motion for Stay, Request for
Prior Hearing, and Request for Temporary Stay (January 15, 1998) ("Stay Motion").
NRC Staff’s Request for Extension of Time (January 20, 1998) ("Extension

Request"). ENDAUM and SRIC hereby move for leave to answer Allottees

Association’s Petition. In addition, ENDAUM and SRIC do not oppose the Staff’s
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request with respect to the Allottees Association’s Petition provided that the Presiding
Officer also allow ENDAUM and SRIC to respond to Allottee’s Petition on February
20, 1998. However, ENDAUM and SRIC oppose the Staff’s request with respect to
the Stay Motion.

Allottees Association’s Petition

Eastern Navajo Allottees Association ("Allottees Association" or
"Association", an organization of landowners and allottees holding property interests
on the site of Hydro Resources, Inc.’s (“HRI’s” or “Applicant’s”) proposed mine and
milling facility, seek to intervene for the purpose of supporting HRI’s license
application. In its supporting Memorandum, the Association addresses its standing to
intervene and the timeliness of its petition. It also makes various equitable arguments
for its admission as a party, including a request for discretionary intervention.
Petitioners believe that contrary to the Association’s claims, it lacks standing, that its
petition is inexcusably late, and that the intervention of the Association would unduly
and unfairly prejudice the interests of ENDAUM and SRIC in a meaningful hearing
on this license application.

While NRC regulations at 10 C.F.R. § 2.1205(g) provide for responses by the
license applicant and NRC Staff to a petition to intervene, the regulations are silent on
whether other parties may respond. Clearly, it is within the authority of the
Licensing Board under 10 C.F.R. § 2.1209 to provide such an opportunity where it is

required to ensure Petitioners a meaningful opportunity to be heard. Petitioners



request an opportunity to answer the Allottees Association’s arguments in order to
ensure that the issues raised by the Allottees’ petition are fully addressed. In this
context, the Board should note that Petitioners constitute the only opponents to the
license that are represented by counsel. Therefore, they are extremely unlikely to
have their interests in this matter represented by HRI and the NRC Staff, which both
support issuance of the license, and therefore are likely to favor the Allottees’
admission as a party.

In addition, Petitioners should be allowed to file an answer because allegations
concerning ENDAUM and SRIC’s opposition to the licensing are the basis for
Allottees Association’s justification of its untimely petition and its arguments in
support of standing. See, e.g., Allottees Association Brief at 2, 3-4. ENDAUM and
SRIC are best positioned to respond to those allegations -- which they dispute -- and
thus to assist the Presiding Officer in making an informed decision.

Finally, although there is no regulation governing the timeliness of such an
answer, it is generally timely because it will be filed within the same time period as
the Staff’s answer. Therefore, granting Petitioners leave to file an answer will not
prejudice other parties to this proceeding.

Jon Indall, counsel for Allottees Association, stated in a telephone call with
Petitioners’ counsel today that he had no objection to Petitioners’ filing an answer on

February 20, 1998. Paul Gormley, counsel for HRI, stated in a telephone call with



Petitioners’ counsel today that his office had no objection.! John Hull, counsel for
the Staff, did not state any objection when Petitioners Counsel advised him that we
anticipated filing an answer, and noted in his Extension Request that Petitioners join
in the Staff’s request for extension to answer Allottees Association. Extension
Request at 2.

Accordingly, ENDAUM and SRIC respectfully request that the Presiding
Officer grant their motion for leave to answer the Allottees Association’s Petition.
Stay Motion

As the Staff acknowledges, its response to the Stay Motion is due January 26,
1998. Thus, the Staff seeks 35 days or three-and-a-half times the ten days allowed by
the Commission’s regulations to respond. 10 C.F.R. §§ 2.788 and 2.1263. The Staff
seeks to justify its admittedly "liberal" extension request solely on the basis of the
combined length of the Stay Motion and supporting exhibits. Extension Request at 3.
For several reasons, this is insufficient grounds for the extension requested.

First, by excluding affidavits from the ten-page limit on stay motions (10
C.F.R. §§ 2.788(b)) while limiting the time for filing a response to ten days (id. §§
2.788 and 2.1263), the Commission plainly contemplated that the Staff would have to
respond to stay requests including lengthy affidavits within ten days. Second, the

practicability of responding to the Stay Motion within the ten-day time limit is

' Mr. Gormley further requested that Petitioners Counsel state that HRI might
file something in response to Allottees Association’s Petition on February 20, 1998.
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evidenced by HRI’s intent to file an in-time response. See Extension Request at 3.
Third, the Staff has been on notice that Petitioners would file their Stay Motion on or
about January 15, 1998 -- and hence that the Staff would have to respond on or about
January 26, 1998 -- since December 18, 1997, when Petitioners’ filed their Request
for Housekeeping Stay seeking in part to establish a schedule for filing the motion.

Fourth, the body of the stay motion, including the procedural history,
argument for a prior hearing, and argument for a stay, is within the ten-page limit.
The Staff’s complaint that the three non-affidavit exhibits to the Stay Motion exceed
the page limit restriction elevates form over substance. Those exhibits consist of a
letter from Petitioners’ counsel offered to show that the Staff was previously apprised
of Petitioners’ position that issuance of the license would violate the National Historic
Preservation Act (Exhibit 1), HRI’s parent company’s quarterly filing with the
Securities and Exchange Commission (Exhibit 5), and the grazing permit issued by
the Bureau of Indian Affairs to ENDAUM member Larry J. King (Exhibit 11).
While no purpose would be served in attaching those three exhibits to an affidavit,>
the burden on the staff would be no less if those three exhibits were simply attached
to an affidavit.

Finally, granting the extension sought by the Staff would unduly injure and

prejudice Petitioners. The Staff wrongly implies that granting of its requested

2 Indeed, there is no suggestion that the facts presented in these three exhibits
or their authenticity are in dispute.



extension would not injure Petitioners. Extension Request at 3-4 (citing discussion in
Stay Motion regarding additional permits HRI must obtain prior to mining). In fact,
as explained in Petitioners’ Stay Motion, immediate and irreparable injury is likely to
occur well before mining commences as a result of ground-disturbing preparation
activities. Stay Motion at 7-8. Petitioners further explained that the Staff’s violation
of the National Historic Preservation Act constitutes implied irreparable damage and
is the kind of "extraordinary case" which warrants an immediate temporary stay prior
to the filing of any responses to preserve the status quo pursuant to 10 C.F.R. §
2.788(f).> Id. at 3, 4. Thus, the extension of the Staff’s time to file a response to
February 20, 1998, especially if no temporary stay is in place, will unduly prejudice
Petitioners. Moreover, an extension to the Staff would be particularly inappropriate
in that it would allow the Staff’s manifest violation of the National Historic
Preservation Act to continue unchecked.

When Staff’s counsel contacted Petitioners’ counsel today to obtain Petitioners’
position on the extension request, Petitioners’ counsel proposed to Staff’s counsel a

ten-day extension to February 5, 1998, on the condition that the Staff did not oppose

the request for temporary stay. Petitioners’ counsel emphasized that no extension

3 Consequently, the Staff is incorrect in stating that Petitioners provided no
basis showing that a temporary stay is necessary. Extension Request at 3 n.5.
Moreover, the Staff’s objection that the Stay Motion does not specify the length of the
requested temporary stay is puzzling. The plain purpose of a temporary stay is to
preserve the status quo until the Licensing Board issues a decision on the stay motion.
Therefore, the length of the temporary stay requested is simply the time until the
Licensing Board’s decision is issued.



would be acceptable in the absence of a temporary stay because Petitioners’ would
suffer immediate and irreparable injury in the interim. Staff’ counsel rejected this
compromise.
Conclusion and Request for Relief

For the foregoing reasons, Petitioners respectfully request that the Presiding
Officer (1) grant their motion to respond to the Allottees Association’s Petition to
Intervene, (2) grant Petitioners motion for leave to answer the Allottees Association’s
Petition, (3) order that Petitioners’ and Staff’s answers to Allottees Association’s
petitions shall be due February 20, 1998, and (4) deny Staff’s request for extension of
time to answer Petitioners’ Stay Motion.

DATED: January 20, 1998 Respectfully submitted,
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