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iOur Order of July 24, 1980 admitted William J. Schuessler as a '

| party-intervenor to this proceeding and admitted his combined Con-

tentions 6 and 14, as well as Doggett Contention 5, and TexPIRG ~

Contentions A16 (d), (e), (f), (i) and A42. We directed that these

co'htentions be consolidated and that the Board be advised as to the
identity of the lead party.1/ Applicant and Staff have filed no

2

appeals or motions for reconsideration regarding that Order.

Pursuant to said Order, e the prehearing conference held on
i

August 13, 1980, Mr. Schuessler submitted such a reworded and con-

solidated contention on behalf of himself, TexPIRG and Mr. Doggett.

Therein, we were advised that the three intervenorc had agreed that

Mr. Schuessler would be the lead party for the purposes set forth in
i |
' 1/We were guided in that Order -- and directed that the concerned

intervenors be gufded -- by the proposed rule regarding e=ergency
plann.ng publish c. on December 19, 1979 (44 Fed. Reg. 75167).d

;
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the Order. At said conference, Applicant and Staff were granted,

pursuant to their requests, opportunity to respond. On August 19,

1980, the Consission published its final rule (45 Fed. Reg. 55402).
We perceive no differences between the proposed and final rules that

would influence the admissibility of these contentions and our dis-
cussion here. On August 27, 1980 and August 28, 1980, respectively,

Staff and Applicant responded with motions to strike certain portions
of'the restated consolidated contention,2/ which'is quoted verbatim
here, with paragraph numbers added for ease of discussion:

Schuessler Consolidated Contention 1

1. Applicant's Environmental Report and PSAR, and

NRC 's FES and SER, in regard to emergency plan- - - - - -

ning, fail to comply with provisions of 10 CFR
_ Part 50, Anoendix E, and 10 CFR Part 100 as (to

be) amended.

II. Applicant fails o demonstrate any capability
of safely evacuating the Houston area in the

of an ACNGS accident of any magnitude upevent

to and including Class 9.

III. ACSGS fails to adequately teet requirements of

10 CFR Part 100, regarding siting, for reasons

which include, but are not limited to, the
EI Staff, in addition to its motion to strike, also moved this Board

to extend until October 5, 1980 the September 5, 1980 discovery
completion date, set forth in our Order of July 24, 1980.
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following: (a) Applicant fails to adequately
recognize that metropolitan Houston is the

fastest-growing area in the U.S., steadily and

rapidly expanding toward the site of ACNGS;

(b) The proposed site of ACNGS is not presently
sufficiently remote, and will become even less

so during its operating life; (c) Traffic con-

gestion at present and for the foreseeable

future prevents any effective, tLmely emergency

evacuation of the greater Houston area, or any
substantial part thereof; (d) The State of

Texas has no tested and approved evacuation

plan for nuclear emergencies ; and (e) The
. - _ . . .

distance from ACNGS to population center should 1
'

-

be much greater than 1 1/3 x LPZ because of

special circunstances cited above.
i

IV. The PSAR fails to meet requirements of 10 CFR

Part 50, Annendix E, II, in that it fails to

assure the compatibility of emergency plans

with site location, access routes, population
distribution and land use.

V. The PSAR and the selection of the proposed site

do not properly consider population density,

land use, physical characteristics (possible
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radioactive contanination of Brazos River water),
thereby failing to adequately insure low risk of
public exposure as required by 10 CFR Part 100.10.

VI. The Board should deny Applicant a construction

permit until these requirements are met, and

Intervenors contend that these requirements can-

not be met at this proposed site.
1

Having fully considered the objections of Applicant and Staff,

and the undated reply submitted by Mr. Schuessler, the lead party,

we set forth below our own analyses and conclusions regarding the
consolidated contention.

Paragraph I. References to Applicant's ER, Staff's FES and _ _ _ _ -
'

Staff's SER were not contained in the unconsolidated statements of

contentions of the three intervenors, and thus represent an imper-
missible expansion of the original language. Furthermora, 10 C.F.R.

Part 50 and Appendix E thereto (as amended), as well as 10 C.F.R.

Part 51, do not require that said documents include an analysis of
emergency planning. Hence, reference to these three documents is
stricken. The reference to 10 C.F.R. Part 100 is vague and unspecific

'

in this paragraph;3/ we conclude that certain language in later

paragraphs, consistent with wording of the original contentions,
adequately reflects intervenors' concerns regarding 10 C.F.R. Part 100.

bl Since we are here dealing with the rewording of contentions for
the purpose of consolidation only, we do not require the inclusion
of supporting particularized bases necessary to the threshold
determination of admissibilitv.
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Lack of compliance of the PSAR with the emergency planning provisions

of 10 C.F.R. Part 50 Appendix E, as amended, is all that remains; and

we conclude that said allegation is subsumed within Paragraph IV.

Accordingly, we strike Paragraph I in its entirety.

Paragraph II. Applicant and Staff allege that the " Houston area"

lies outside of the Emergency Planning Zone (EPZ) for evacuation con-
sidered in the final rule, thus invalidating this paragraph. At

,

least one of the initial contentions (see Doggett 5) admitted by our
Order of July 24, 1980 referred to the " Greater Houston Area popula-
tion". Since demographic analyses and their results have been

admitted as an issue in controversy, we cannot here find that the

greater Houston area population does not -- or will not, during the ----
useful life of the proposed plant -- migrate into the pertinent
eva_cuation EPZ. We do, however, conclude that this paragraph

(exclusive of the " Class 9" consideration) is subsumed within the
ambit of Paragraph IV, irrespective of how the population distribu-
tion is labeled. Further, Intervenor's inclusion of a " Class 9"

!event, not included in any of the statements of original contentions ,
impermissibly expands the scope of the original contention. More-

over, in our recent Memorandum and Order of September 15, 1980, we

determined that, under the circumstances in the instant case, we
lacked authority to consider the environmental impact of the more

severe kinds of very low probability accidents that are physically
possible. Accordingly, Paragraph II is stricken.

- -
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ParagrapF III. In essence, this is a restatement of one of the |
1

original contentions (TexPIRG A16 (d), (e), (f) and (i)) admitted for
consolidation, and not timely objected to. Our July 24, 1980 Order

stated that "...the litigation of this issue and preparations there-
for, are to be guided by Section II of...of the proposed" -- now
finalized - " rule". The above cited post prehearing conference I

responses of Applicant and Staff infer that the impact of our Order
,

was to excise from the consolidated contentions any subj ect not I

related to the emergency planning content of the PSAR required by
1the new rule. Had this been our intent, we would have so stated. '

The proffered guidance related only to alleged PSAR deficiencies.

We do find an objection of another stripe with this paragraph, for _
portions of it appear to be subsumed within Paragraph IV and within !

certain admitted contentions regarding demography. Item (d) is
stricken since the State of Texas is not required, at this phase of

l

the proceeding, to have submitted a tested and approved plan.

However, we decline to strike the balance of Paragraph III. We

admonish Mr. Schuessler that during the evidentiary hearing we shall

hold tight rein upon the introduction of cumulative and repetitive
evidence. With respect to item (e), Applicant's response notes that
the PID (2 NRC 776, para. 81) found no circumstances that would

warrant modifying the minimum population center distance. We do

not adjudge whether the passage of time provides cause to overturn
that finding. It may be that demographic contentions previously

admitted in this phase of the proceeding will illuminate that question.
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In sirm nry, we accept Paragraph III, exclusive of item (d) . |

Paragraoh IV. This paragraph, as written, is acceptable to the
Board. It comprises most of the elements of the original, admitted i

1

contentions.

Paragraoh V. A consideration of Brazos River water contamination
impermissibly goes beyond the scope of the original statements of the

contentions to be consolidated. We fail to perceive how the balance

of this paragraph differs from the thrust of Paragraph IV, but we
refrain from substituting our judgment for that of the intervenors on
this point. Paragraph V, exc'lusive of the reference to Brazos River

water contaminaticn, is acceptable.

Paragraph VI. This paragraph is characterized in Applicant's. - ..
response as a "conclusory prayer for relief." We agree. Paragraph

VI is stricken from the contention as not comprising a litigable
issue.

Our rulings, suora, reflect those portions of the consolidated

contention which recain to be litigated in this proceeding. Since

the scope of this consolidated contention has now been determined,

the Staff's motion for an extension of the deadline for discovery
(upon the instant contention only) is granted. Discovery shall be

initiated i= mediately and shall be completed by no later than
October 20, 1980.bl Any motions to compel also must filed no later
than October 20, 1900.

4/
We note that Mr. Schuessler has filed a first set of interrogatories-

on Septe=ber 5, 1980. Any objections thereto may now be filed byApplicant and/or Staff in light of the instant Order.
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Dr. Cheatum concurs but was unavailable to sign this Order.

It is so Ordered.
|

THE ATOMIC SAFETY /diD {
LICENSING BOARD !

/9 I
-

i

Q.G. w A ,-
Gttstfave A. Linenber'ger, Member |

|
,

MMbOO
Sheldon JgWolfe, Chairman '

Dated at Bethesda, Maryland !

this 19th day of September 1980.
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