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ERQCEERINGS
CHAIRMAN BECHHOEFER: Good morning, ladies and

gentlemen.

This is a prehearing conference in a show cause
proceeding inveolving the La Crosse Boiling Water Reactor.

I will introduce the Eoard members to you. To my
left is Mr. Ralph Decker, who is a retired nuclear
engineer. To my right is Dr. Ceorge Pnderson, Prcfessor of
Oceanography and Associate Chairman for Research at the
Department of Oceanography at the University of Washington.
My name is Charles Bechhoefer, an attorney with the Atomic
Safety and Licensing Board Panel of the Nuclear Regulatory
Commission.

This prehearing conference was first announced by
a Memorandum and Order of August 5, 1580. The notice of
this conference vas dated August 22, 1980 and was published
in the Federal Register of August 28, 198C.

For the benefit of the reporter, I would like the
parties and the petitioners to identify themselves. I will
go from my left to right. Mr. Hiestand.

MR. GALLEN: My name is Xevin Gallen. I am
attorney with the 1 * firm of YMorgan, Lewis and Bockius,
representing the licensee in this proceeding, Dairyland
Pover Cooperative.

With me today is Mr. Orris Hiestand, a colleague
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of mine from the same firm.

MR. OLSEN: My name is Frederick Olsen. I live at
609 North 11th Street here in La Crosse.

MS. MORSE: Yy name is Anne Morse from La Crosse,
Wisconsin.

MR. BURMASTER: Mark Burmaster, Chaseberg,
Wisconsin.

MR. BURNS: My name is Stephen Burns. I am an
attorney with the 0ffice of the Executive Legal Director,
acting as staff counsel in this proceeding.

With me is Karen Cyr, also of the OELD staff, and
Mr. James Shea of the Office of Nuclear Reactor Regulatione.
He is the project manager for the La Crosse site.

CHAIRMAN BECHHOEFER: This proceeding began with
the issuance of an Order to Show Cause, February S5, 1980.
That order provided an opportunity for hearing for
interested members of the public. The two petitions for a
hearing or for interventicn were received in addition. The
licensee conditiocnally requested a hearing and sent in a
response which was intended to be an answer to the show
cause order, and the hearing request was conditional upon
the staff's not accepting their respone.

In effect, the staff now has accepted the response
as supplemented a few times, sc that the only request for a

hearirg before us now are those filed by the two

ALDERSON REPORTING COMPANY, INC.

400 VIRGINIA AVE, S W., WASHINGTON, D.C. 20024 ' 202) 554-2345



10

n

12

13

14

15

16

17

18

19

21

24

petitioners: one, Mr. Olsen, and two, the Coolee Region
Energy Coalition.

On July 29, 1980, the Commission delegated
authority to this licensing board to rule on the request for
a hearing and to conduct a hearing if one is required. 1In
our Memorandum and Order of August S5, we invited the
licensee and the staff to file responses to the request for
hearing. The licensee responded on August 28. The staff
responded on August 29.

Earlier, on August 19, a Motion for
Disgqualification of this Board was filed by Mr. Olsen. It
vas amended on August 20. The staff and licensee filed
responses on September 4th and 5th, respectively. This
morning we were served with copies of Mr. Clsen’'s Answver to
the staff and Applicant's responses -- staff and licensee's
responses.

I might say that this proceeding involves a
licensee, not an applicant for anything, so the licencee,
vhere the guestion is whether certain conditions will be
imposed on its existing license. This is unlike the other
proceedings in which Duiryland has been an applicant for a
license or an amendment to its license. We refer toc them as
licensees in this proceeding.

Well, we received this answer and we nhave read the

ansver. We think we should dispose of the disgqualification
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request before we get into anything else. I would ask
vhether there is anything further that either Mr. Olsen or
the licensee or the staff want to add to the papers that
have been filed. We have looked over all of them.

I will call on, I guess, first the licensee and
the staff to respond to the latest paper if they wish to do
so, and ¥r. Olsen if he has further cocmments.

MR. GALLEN: ¥r. Chairman, I think our position is
pretty well summ:rized in our original response to the
Mction for Disgualification. We think Mr. Olsen has set
forth no grounds whatsoever that are sufficient to support a
Motion for Disqualification. There is no evidence of bias
or prejudgment of issues on the part of tne Board that* I can
see, and I think that any reasonable person could see. °_
think the motion is frivolous and should be denied out of
hand.

MR. BURNS: I have nothing further to add. The
staff gave a response to the original motion.

CHAIRMAN BECHHOEFER: Do you have anything further?

MR. OLSEN: I would like to say that I don't
consider the motion to be frivolous at all.

CHAIRMAN BECHHOEFER: Well, the Board has reviewved
this motion and we have decided to deny it on the grounds
that the subject matter is not the type which could call for

disqualification of a bcard.
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The governing rule is really summarized on the

,/

first page of the staff's respénse, gquoting a paragraph from

the Midland decision where the Appeal Board stated that
administrative trier of fact is subject to disgqualification
if he has a direct, personal, substantial pecuniary interest
ian a result, if he has a personal bias against a
participant, if he has served in a prosecutive or
investigative role with regard to the same facts as are at
issue, if he has prejudged factual, as distinguished from
legal or policy issues, or if he is engaged in conduct which
gives the appearance of personal bias or prejudgment of
factual issues.

Those are the sole 'rounds upon which a motion for
disqualification can rest. "2 do not think that any of those
grounds have been alleged c:, certainly, proved, and we will
therefore aeny the motion under the Commission's rules in 10
CFR 2.704, which I will read. 2.704(C) states that the
presiding officer ~-- that is us -- if we do not grant the
motion, the motiocn shall be referred to the Commission or to
the Appeal Board.

We shall do that. We understand that the
proceeding and the review authority is going to be
redelegated to the Appeal Board, so it will likely go to the
Appeal Board. If it has not been done by the time we get

around to writing it, which will be early next wveek, we will
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send it up with the alternative.

The next matter we have to dicscuss is the matter
of the standing of the petitioners to participate. Under
Commission rules, a party has to show its starding. I think
the staff has outlined pretty much the types cof information
that are required. The licensee may have done so, too, but
basically, an organization has to show that it has at least
one member who is affected by the outcome of the proceeding
and the organization has authorized the member toc act for
him or her.

In addition, the organization must show the
representative in the proceeding is authorized to represent
the group. Now, CREC is a party in the operating license
proceeding and was a party in the spent fuel pool proceeding
and did establish its standing there. It is our thought
that, while the record is technically deficient here, we
could accept statements from Ms. Morse right here.

The Commission in an earlier case, the Nidlarnd
cas>, did not regquire the Sierra Club, which was a party in
the construction permit proceeding, to refile numerous
documents which established thouse facts. I think the cne
additional bit of information that we will need is that the
organization wishes to participate in this particular
proceeding and that they have authorized presumably ¥s.

Morse to represent it.
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The record would have to show that. I think we
could take statements from M¥s. Yorse to that effect if that
were the case.

Do either the licensee or the staff have
objections to this procedure?

MR. GALLEN: I do, Mr. Chairmane. I don't think we
have to reach the issue of whether or not they have a
sufficient interest in tbh.s proceeding. I think it is quite
clear now in light of the Commission’'s recent decisions in
other enforcement actions, the Marble Hill case and the
Point Beach case, in which they indicated that the issues to
be consider2d in the confines of an enforcement proceeding
are different than other licensing proceedings.

The right to a hearing in an enforcement
proceeding is confined to the issues raised by the Director
of Nuclear Reactor Regulation. In this instance the
Director originally raised tvwo issues. I don't think anybody
would have any quarrel with the notion that the scope of the
proceeding, if there were to be one, would have to be
confined to those two issues.

But what has happened in the meantime, before any
ruling has been made on intervention, is that the staff has
effectively withdrawn the Order to Show Cause and eliminated
those issues from consideration. The staff is now satisfied

that no problem exists with respect to liguefaction at the
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When you have a right to a hearing confined to

issues raised by the Director and the Director has
eliminated those issues, there is nothing to hold a hearing
on; and we think you don't even have to reach the guestion
of whether or not CREC or Olsen can profess any interest
which would normally grant them standing in an
administrative proceeding.

CHAIRMAN BECHHOEFER: Let me ask you this
question. Is it not possible =-- the Order to Show Cause was
written generally. It did not say, as your brief said, your
order to show cause to the staff -- it was just an order to
show cause to the Commission. And the Commission having
delegated or having first invited interested members of the
public to participate, it would seem to me that if an
interested member of the public thought that the dewatering
system was necessary, they could challenge the Director's
latest finding.

I would like you to comment on that. I think this,
in fact, happened in the Midland case. I realize you
distinguish Midland on timing grounds, but in the Midland
case there was an earlier immediate effectiveness portion of
the show cause order which was withdrawn before any action
on the request for hearing was taken.

The Commission in its decision of December 20,

ALDERSON REPORTING COMPANY, INC.
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. 1 1973, CLI 73-38, made it very clear that if the group that
2 vas seeking a hearing wished a review of it other than by
. 3 the staff, the hearing was the way to do it. The Order to
4 Show Cause does not disappear just because the Director of
5 Regulation at that time changes his mind.
5 MR. GALLEN: I think there are a couple of things
7 to be borne in mind in connection with the Midland case, Nr.
8 Chairman. One is that while the Director may have withdrawn
9 the immediate effectiveness part of the Order to Show Cause,
10 the Order to Show Cause was still out there. Here the
11 licensee has satisfied all of the issues that were raised by
12 the Director in the course of the Order to Show Cause.
13 The other thing is the Midland decision was
. 14 rendered seven y2ars ago, and since that time, the Marble
15 Hill decision has come down. I think the Commissioa has
16 made it very clear in there that in the enforcement context,
17 there is no point in going to hearings and holding hearings
18 on what are essentially nonissues.
19 The Commission has tasked this board with
20 determining whether or not there is a need for hearings in
21 this case. I think if ever therec was a situation where
2 there is no need to go to hearings, it is here. The whole
23 liquefaction issue® was raised by the Corps of Engineers and
24 the staff. Dairyland has satisfied all their concerns. CREC

26 has absolutely nothing to contribute on this point. I doubt
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if Mr. Olsen does.

CHAIRMAN BECHHOEFER: That is one of the things we
are going to try to find out today.

MR. “ALLEN: Nr. Chairman, I think it is pretty
clear that CREC and Mr. Olsen are interested in only one
thing, trying to shut this reactor down, and they will use
any device that is available to them to try and doc that. I
think the time has come for the Commission to stop letting
its procedures and the regulatory process be abused to
satisfy the whim of a small, disaffected minority in the
communitye.

(Board Conferring.)

CHAIRMAN BECHHOEFER: The statement I am going to
read from the ¥idland case seems to us, at least, to
indicate that by issuing the show cause order, by offering
an opportunity for hearing, the Commission took the
decisional authority away from the Director, and the staff
becomes a party just like anybody else. And the issue still
can be raised for hearing.

What I am quoting from now appears at 680 C at
page 1083, It sayss Contrary to petitioner’'s intentions --
this was the modification of that show cause order which
they were contesting -- did not foreclose consideration at
the hearing of any of the issues framed by the initial show

cause order.
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Then they describe what those issues were. It
says the Director has really determined on a preliminary
basis that -- what he determined there -- then the
Commission said: Should the licensee or any interested
person request a hearing, then the matter wil. be heard and
determined not by the Director but by a licensing board. If
the petitioners nevertheless believe that the Director has
prejudged this matter, they can by requesting a hearing
transfer the decisional authority from him to the licensing
board.

That is what I think has happened. The Commission
delegated the authority to this board. But I think that is
the status of this proceeding. If there are matters to be
heard in terms of the specific issues spelled out by the
Commission, which is whether a dewvatering system should be
installed by a given date, designed and istalled by a given
date, those issues, I think, could be heard irrespective of
the position the staff may take.

The staff's position obviously would be one
position to be heard if there is a hearing at all. If the
petitioners have a different view of that matter, I think
they would have a right to express that view.

MR. CALLEN: Mr. Chairman, all I can say is I
think the situation has changed drastically in light of the

Commission's new enforcement policy. I again go back to
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Marble Hill. The Commission, I think, made it very clear
that they are going to refashion the scope of participation
and issues to be considered in enforcement proceedings, and
they made specific reference in there to the fact that they
vant to concentrate their inspection an enforcement
resources on actual field inspections and related scientific
and engineering work as opposed to the conduct of legal
proceedings.

I don't think they can make it any more clear that
they henceforth are going to confine the scope of
enforcement proceedings to issues raised by the Director of
Nuclear Reactor regulation. The Director has specifically
withdrawn the two issues that were criginally raised in this
proceeding, and I just don't think there is any point in
going any further with this proceeding.

(Board Conferring.)

CHAIRMAN BECHHOEFER: I would like to hear any
comments the staff has on the discourse we have been havinge.

MR. BURNS: I think the position of the proceeding
is that the staff had issued the Order to Show Cause, the
licensee responded. -.d the staff had determined, as is our
position in the ;roceeding, that the licensee has indeed
shown cause, ar there were no requests for a hearing.
Indeed, a licensing bocard would never have been appointed,

and without any request for a hearing, the matter would have
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ended there.

I think the Director would have been within his
powers -- by issuing, say, the August 29th letter he did --
to terminate the proceeding. Here we have two requests for
a hearing. The staff, that is, the Director, is not, I
believe, empowered to both rule on the request for the
hearing and determine whether or not to terminate the
proceeding himself, because the staff is potentially a party
to the proceeding.

I think under NECO, tlie Sheffield Appeal Board's
standing decision, in Sheffield the guestion becomes whether
the persons’ interest may be .dversely affected if the
proceeding has one outcome versts another. Here, under an
order to show cause, the possible outcome is either, one,
that an ordsr imposing the new license conditions or
modification of the license may come into effect, or no such
order may 7o into effect.

To some 2xtent, that is different than Marble
Hill Marble Hill is what wvwe call a confirmatory order.
There was, in the stafrf view, one outcome under that order.
That was suspension of construction at ¥arble Hill. The
staff opposed the request for a Lhesaring filed by the two
Audubon Societies in that case, besic«. ly because those
persons sought to base their standing on something else,

that is, that the proceeding did not consider revocation of

ALDERSON REPORTING COMPANY, INC.
400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 (202) 554-2345



a license. They did not say that they were adversely
affected by the outcome of the proceeding, that is,
suspension of ccnstruction.

Here, with respect to CREC and Mr. Olsen, I think
the staff's statement on August 29 makes clear we do not
know right now exactly how either person claims that they
are adversely affected by this proceeding. We have no
objection to Ms. Morse putting forth for CREC and Mr. Olsen
making further statement: to show, if they can, that they
are adversely affected bs the proceeding.

What I think in our mind, beyond a
representational issue, we have to make clear that if CREC
is drawing again an analogy to what happened in Marble Hill,
if CREC and Nr. Olsen are trying to base their standing on
the fact that this order does not go far enough -- that is,
that this order does not consider suspension of operation or
revocation of the license -- then we would say that they are
not adversely affected by the matters wilhin the scope of
this proceedinge.

de have no objection to them further supplementing
here or by further written filings the nature of the
interests which they claim are affected by the proceeding.

CHATRMAN BECHHOEFER: Would you take the position
that they claim they would bte injured if a dewatering system

were not installed? Would that be sufficient, aside from

ALDERSON REPORTING COMPANY, INC.
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the other representational guestions? Aside from that,
vould you take the position that they could assert that as a
basis for the standing?

MR. BURNSs I think I weoculd have to say yes.

CHAIRMAN BECHHOEFER: You think it is open to thenm
to seek a determination on the dewatering system under the
scope of this proceeding?

MR. BURNS: Yes. In order to be able to be
entitled to a hearing in this proceeding, they have to
establish that they may be adversely affected by an outcome,
and that outcome, I imagine, would be that no dewatering
system will be installed at the site. If, indeed, they so
no, we want a hearing but we agree that a dewatering system
is not necessary, I think then = ¢ really on track with
Marble Hill.

The Rudubon Societies there said we agree
construction ought to be suspended but we are concerned with
some other matters.

(Board Conferring.)

CHAIRMAN BECHHOEFERs The 3Board thinks that the
position just stated by the staff is the correct one. The
scope of this proceeding is limited to whether or not a
dewvatering system should be designed and ingtalled on a
given schedule. But we do think that within that scope, the

petitioners should be able to show that they have an
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interest affected by it, if they think they can do 1it.

I guess ve will lead off with Ms. Morse.

MS. MORSE: Yes, ¥r. Chairman.

First off, I would like to respond, if I could, to
counsel for licensee's characterization of the Ccoley Region
Energy Coalition as a small, disaffected minority within the
community. I think the characterization of such
organization is very narrow and I think it is incredibly
inaccurate. You need only to look at the fact that this
issue is as large as it is within the community. It is an
issue that is strongly and hotly debated.

Moreover, I would also object to his statement
that the issue of ligquefaction was raised by the s.aff of
the NRC only. I would like to point out CREC's Motion to
Suspend Jperating License of May 21, 1979, in which wve
clearly raised the issue of liquefaction, saying that the
issue was not resolved and we are very concerned about the
safety of the plant. Clearly, we raised that issue then.

However, I think he is also right and that we are
very concerned about the LACBWR facility. We don't think it
is safe, especially with regards to the liquefaction issue.
I think CREC's interest in the proceeding has been clearly
shown by our May 21 motion to suspend the license, and I
have been authorized by the Energy Coalition to represent

that organization.
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So I think that our interest in the proceeding has
clearly been shown.

CHAIRMAN BECHHOEFER: Ms. Morse, just to clear up
the record, I don't think your petition actually showed your
interest in terms 2f what the Commission views as interest.
You have to show that you have at least one member of your
organization who would be affected by the cutcome of the
proceeding, which would be either ‘nstallation or
non-installation of a dewatering system, and that that
person desires the organization to represent him or her.

The record ocught to show that.

MS. MORSE: Well, I can safely say that at the
time the members of the organization requested that I submit
the request for hearing, it was made apparer* that those
members of the organization, some of whom live five to six
miles from the plant, were very concerned about the issue.
As a matter of fact, for several years now the NEC has been
gquestioning whether or not the plant is safe. Anything that
the NRC and licensee can do tc ensure the safety of that
plant is something we feel is absolutely essential -- i.e.,
a dewatering system.

CHAIRMAN BECHHOEFER: Can you provide the name of
at least on2? The Commission requires that the name of at
least one such person who is affected -- it could be

yourself if --
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MS. MORSE: I would submit the rname of Mr.
Burmaster. T

CHAIRMAN BECHHOEFER: Mr. Burmaster?

MR. BURMASTER: Yes.

CHAIRMAN BECHHOEFERs Do you live within a
reasonable --

MR. BURMASTER: Nine ailes from the plant.

CHAIR¥AN BECHHOEFER: And do you have any -- well,
is there any way that you could be affected by this
proceeding?

MR. BURMASTER: If there was an earthguake and the
plant was not stable, then I would be affected by the
radiocactiave releases.

(Board confercing)

CHAIRMAN BT 'HHOEFER: Would the licensee or the
staff have any comments on the information just provided?
Not in terms of the overall proceeding but in terms of
satisfaction of the Commission's standing requirements?

Mr. Gallen, do you have any comments, or Mr.
Burns, in terms of whether the statement we Jjust received
would be satisfactory to satisfy the standing requirements,
irrespective of che broader issue you raised earlier.

MR. GALLEN: Mr. Chairman, I think the Commission
has very liberal standing requirements in normal licensing

proceedings. This is not a normal licensing proceeding. I
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think the bald assertion that I would be affected if they

did not install the dewatering system is just kind of
bootstrapping the whole issue. I don't think they
demonstrate anywhere near what I would consider the
requisite degree of standing that you should demonstrate in
connection with an enforcement proceeding.

I mean your request for information from them just
begs the guestion. They just parroted back to you what you
told them to say. I think it is kind of a charade.

(Board conferring.)

CHAIRMAN BECHHOEFER: ¥r. Burns, do you have any --

MR. BURNS: The only other comment I would make is
a gquestion to Mr. Burmaster.

Mr. Burmaster, living within 6 or 9 miles of the
plant and, say, living within that distance, if there vere
an earthquake and that led to some radiological releases at
the plant, you would be affected by that release. Are you
saying -- is Mr. Burmaster saying that that possibility is
an outgrowth of the fact that installation and design of a
dewatering system may not be crderea as a result of this
proceeding?

MR. BURMASTER: Well, I would want the dewatering
system to increase the safety. And wore recently, I an more
concerned with earthquakes, considering that a

scientifically unexpected earthguake down in Kentucky was
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felt all the way up in this area. I would think the fact
that more unexpected earthquakes are occurring more recently
increases my concern for earthguakes. If we are going to
have earthquakes, I want as much protection as I can get.

MR. GALLEN: Mr. Chairman, this sounds to me like
it is just a generalized interest in the proceeding, which
the courts and the Commission have regularly held is not
sufficient to demonstrate standing. I think we need an
injury in fact, and also to demonstrate that he falls within
the zone of interest to be protected by the statute. I do
not think he has shown that.

Again, we are not talking about living close
enough to the plant, within the context of the Commissicn's
normal criteria in a normal licensing proceeding. We are
talking about a very specific set of issues related to
dewatering and liquefaction. I do not think just the
generalized statement that I an concerned about earthquakes
and I live near the plant and I don't want to be affected by
an earthquake is kind of stretching it a little thin.

MS. MORSE: Nr. Chairman, if I may, I would like
to say that I do not think that the issue that Mr. Burmaster
raised is very specific, his concern about earthquakes and
the ability of the plant to withstand an earthquake at a
«+12 g magnitude; that the plant is built on silt and sand.

It has been an issue that members of our
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organization have been concerned with for two years now. It
has been an ongoing debate within the Commission to
determi~e whether the plant meets its own standards. There
have been studies done by licensee and an NRC staff report
wvhich concluded that licensee's studies are inadequate. So
the licensee commissions another study to be done.

There is clearly an issue here. It is one that
the organization is very interested in. It is very specific
and I think it would be an injustice to the pecople of our
organization and the people of La Crosse not to hold a
hearing on the matter, if only to explain just what
precisely has been happeuing over the last two months and
how what was once termed a problem has nov, in the words of
NRC staff member Jim Shea, become a nonproblen.

(Board conferring.)

CHAIRMAN BECHHOEFER: The one thing we would have
to establish is we are not authorized in a show cause
proceeding to undertake a complete examination of the
resistance o2f the plant safety structures to earthquakes.
That may be appropriate in the operating license proceeding,
but it would not be appropriate here.

The sole issue is whether a dewatering systenm
should be installed tc prevent liguefaction, to prevent the
effects of liquefaction. And what we have to be sure about

is that you claim you would be affected by either the
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proceeding here.

So maybe you could clarify. Were your remarks
focused specifically on ligquefaction and dewatering, the
necessity for a dewvatering system?

MS. MORSE: Are you addressing Mr. Burmaster?

CHAIRMAN BECHHOEFER: Either you or Mr. Burmaster.

MS. MORSE:s I think Mr. Burmaster addressed it
vhen he saii that he thinks that any margin of safety that
can be applied in this instance is critical when a plant is
so marginally safe as to require a two-year discussion. We
think that the installation of a dewatering system is
essential.

(Board conferring.)

CHAIRMAN BECHHOEFER: I guess we have not heard
finally from the staff.

Mr. Burns.

MR. BURNSE: I think the staff would have to say
that at least for TREC, through the comments made by Ms.
Morse and hr. Burmaster, that they probably have passed the
threshold of establishing that they may be adversely
affected by an outcome 5f this proceeding. It is an outcome
which, of course, the staff supports. That is no imposition
of conditions to the li:ensee tc install a dewatering system.

So I think I would have to say that they have
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passed the threshold.

CHAIRMAN BECHHOEFER: Let me ask you just one
clarification. When you said no conditions to be imposed,
vould not the dedicated pump system require a new condition,
or not?

MR. BURNS: I think it is completed. That may
require tech spec changes. That, of course, would be
anocher action of the Commission. It is not what is
contemplated specifically within this procceeding. That is,
the question being whether or not a dewatering system should
be installed.

(Board conferring.)

CHAIRMAN BECHHOEFER: I call on M¥r. Clsen to find
out whether he is likely to be affected by the outcome of
this proceeding.

MR. OLSEN: I feel that I will be definitely
affected by the outcome of this proceeding. With all the
sparse information that has been made available tc me and
the sparse information made available to the public,
certainly it does not seem at all clear that the
liquefaction issue has been resclved. I think that even if
one admits -- which I do not -- that the site has been
declared safe from liquefaction, the margin of safety and
declaration of the site as safe from liguefaction is so

small that errors that we are currently aware of may make
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the margin of safety to be much lower than we thought.

I think that even if the staff classification of
this as a nonproblem is accepted, the dewatering systen
should be installed anyway because I do not think it is
really clear in too many minds what is going on here. You
know, I personally am going to experience an increas= in
anxiety if I do not find out whether the return time for
your SSE is 1000 years, as the staff states, 10,000 years,
or whether there have been five earthguakes capable of
damaging LACBWR in the historical record, as stated in a lLa
Cross Tribune article two or three years ago.

My interest is the public interest. The
information available to the public is miniscule on this and
other matters concerning LACBWE. One need only to look at
the local public document room tc realize how in the dark
the local populace is.

Qur LPDR dces not even contain an order to show
cause of February 9, 1680, so were anyone depending on local
records to try and make some scrt of analysis for himself of
wvhether the situation is safe, they might not know it was at
issue, much less be able to get any information.

I feel that the liguefaction issue and the staff's
handling of this issue deserve close scrutiny. I am trying
to ask guestions for the people who dc not know how to ask

gquestions. The public needs information and they need a

ALDERSON REPORTING COMPANY, INC.

400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 (202) 554-2345




10

n

12

13

14

15

16

17

19

21

24

27

person that they can get this information from. I think
that person is me.

History has shown that we are rot going to get it
from Darrel and Power, who would not tell us about damaging
events until long after the fact. And history down here in
the local public document room has shown us that the NRC is
a poor keeper of public records. I don't think the public
document room has received excision lists for this year.

When government and industry act together, it may
not be collusion, but acting together in what I consider to
be a socialistic way, and when actions of government and
industry lead a concerned citizen to find out that there
might be something going on behind their backs while we also
pay for it, I think it is time for individuals to step
forvard and help safeguard the concepts of a democratic
governmente.

One of the main concepts of a democracy is free
and open access to records. I think we need this access so
ve can make informed decisions concerning our public
policy. I feel that -~ just a moment.

MR. DECKER: Excuse me, Mr. Olsen. At this time
vhat we are trying to find out is whether you meet the legal
requirements for standing. We are not at this tinme
interested in reasons why there should or sihould not be a

hearing. You have already stated that you live within how
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many miles of the plant?

MR. OLSEN: It is essentially the same distance
from where we are right now here in La Crosse, and I feel
that this qualifies me for geographic --

CHA13IMAN BECHHOEFER: How far is that?

MR. OLSEN: MNinete~n or twenty miles. And I think
ve should take into consideration that the plant can be seen
from La Crosse anid that meteorological conditions can cause
radiological effluents or releases from the plant to travel
up and down thc river valley.

MR. DECKER: And did you state or are you stating
that you can be affected by an outcome of this proceeding,
to-wit: a dewatering system is required to be designed and
installed by such and such a date or a dewatering system is
not required? Is that your position?

MR. OLSEN¢ Yes. Yes I will be --

¥R. DECKER: Why would you be affected?

MR. OLSEN: PBecause I feel that if wve do not
install the dewatering system, there will be a smaller
margin of safety, and that given a smaller margin of safety,
that, as indicated even by staff, which I feel is a very
small margin of safety even if it is considered to be
stable, that this dewatering system should be added anyway
just as a precaution.

I think it could be well justified under the

ALDERSON REPORTING COMPANY, INC.
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defense in depth concept.

MR. DECKER: That does not tell me how you
personally are affected or could be affected.

MR. OLSEN: Well, I feel that if the Commission,
through the Atomic Safety and Licensing Board, does not
require that a dewatering system is installed, I am going to
become very anxious because of any possible releases that
might occur during an earthquake tha liguefaction occurred
during. I cannot predict earthquakes. They could happen at
any moment.

(Board conferring.)

CHAIRMAN BECHHOEFER: Mr. Gallen, any comments?

MR. GALLEN: Yes, Mr. Chairman. I had a little
trouble understanding exactly where ¥r. Olsen was going, but
as I understand it, he is going to suffer some anxiety if
this devatering system is not installed. I might note that
ve talk about the dewatering system here. The terms of the
show cause order are whether Dairyland should be required to
submit a detailed design proposal and whether they should be
required to implement that propesal later on.

Certainly, the idea of the system itself has not
been defined or what would constitute the system. The
threshold issue is whether or not there is a ligquefacticn
problem or potential problem at the site sufficiently severe

tc warrant taking those steps, and we never really get into
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conclude that the liquefaction potential is not severe
enough to warrant it.

But in any event, I think it is clear that mere
anxiety is not injury in fact within the traditional
judicial and Commission precepts regarding standing. He is
vor.-ied about psychological stress, and I think you Jjust
cannot raise that in this proceeding.

As to his other desire, to hold himself out as the
self -appointed guardian of the public interest, I think it
is pretty clear that that is not sufficient to Jjustify
standing at this proceeding. I think his conveoluted
explanation of why he is here and what he intends to do
makes it pretty clear that he is attempting to use this
proceeding as a platform to just hold forth on whatever
jumps into his mind.

So far we have seen a motion that he submitted
that, as I repeat, I think was frivolous. He is impugning
the integrity of the EBoard in response to a Commission order
vhich specifically limited the scope of the issues that wve
raise in this proceeding. He attempted to drag in four or
five additional issues which are totally irrelevant to the
proceeding and totally beyond the scope of the order.

I think the time has come for the Board to

exercise a little discipline here and ensure that from the
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outset, that this proceeding does not get started off to a
broad -based inguiry into, you know, what is wrong with
nuclear power or what is wrong with the public document room
or what else he might want to raise.

MR. OLSEN: I would like to respond to Mr. Young's
(sic) comments. I feel anxiety can lead to physiological
problems of stress, and psychological anxiety is well known
to lead to disorders of the stomach and digestive systenm,
muscle tension, things like that. I think there is possible
injury in fact, and I alsc feel that my -- just a second.

(Pause.)

MR, OLSEN¢ I think I would be alsc hnrrt in the
event . earthquake.

(Board conferring.)

CHAIRMAN BECHHOEFER: Mr. Burns.

MR. BURNSs I think I would have to agree with
counsel for licensee that a claim that a person may be
anxious or suffer from anxiety in itself, because there may
be earthquakes or may not be a dewatering system, is not
sufficient. It is not sufficient to establish the interest.
And I think I would also have to concede, in line with the
NECO decision, that the standing must indicate a broad
public interest, whether this matter or the types of general
issues Mr. Olsen has raised in his request for hearing is

not sufficient to establish the standing.
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MR. OLSEN: I feel that both licensee and staff
have mentioned that I have been talking about psychological
problems, and they do not include the fact that I was
talking about physical problems, physical problems which may
be directly caused by psychclogical problems, and physical
damage caused by radioactive releases from the plant in the
event of an earthguake.

MS. MORSEs PFr. Chairman, if I could interject, I
have seen NMr. Gallen and Mr. Burns both repeat that
psychological effects resulting in physical harm to one's
body are insufficient, and both times they have ignored the
fact that Mr. Clsen stated that in the event of an
earthquake which perhaps could result in radiocactive
releases from the plant, he would be aifected in that
regard, as wvell.

I am not sure if you are attempting to pretend
that it vas not said or you are just -- it is not clear to
me. But I would think that you would consider both.

MR. BURNS: I may have misheard. I think if that
is wvhat is being said, I think we are going tc have to -- we
vould have to concede he has established a standing. [ am
sorry. I did not get that.

MR. GALLEN: ¥Nr. Chairman, I would not concede
standing. Again, I think the normal distance parameters

that are used for determining standing in normal licensing
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proceedings are inapplicable in a much more limited
2 proceeding of this sort, and I think you cannot just say,

3 well, this is 20 miles from the plant, ergo he has standing

>

if he just walks in and says, gee, I might be affected if

there vere releases from the plant.

6 I think he has got to come up with something more

~

specific, something more concrete, and a little more detail

as to how he will specifically be affected, and why he would

be affected if dewatering vere not accomplished at the site.
10 MS. MORSEs Mr. Gallen, may I ask you, what would

11 you consider an appropriate description of standing?

12 CHAIRMAN BECHHCEFER: I think that that is not too
13 appropriate, to ask a question of counsel.

14 ; (Board confer.ing.)

15 CHAIRMAN BECHHOEFER: I think at the moment we

16 will take a siort break. We want to talk over the standing

17 gquestion. We will be back in about 15 minutes.

18 (Brief recess.)

19 CHAIRMAN BECHHOEFER: Back on the record.

20 Cff the record.

21 (Discussion off the record.)

2 CHAIRMAN BECHHOEFER: Back on the record.

23 The Board has decided that both of the petiticners

24 have shown standing, that they have standing to participate.

25 It is still necessary to decide on the issues.
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Now, the issues are those framed by the
Commission, which are as stated in the showv cause order.

The broad issues are those. Because of the statement of the
issues, ve will rull out at this time all of ¥r. Clsen's
issues except numbers 1 and 2. Issues 3 through 7 are not
within the scope of the Commission's show cause order,and
these matters just cannot be heard in this proceeding.

I might add that the one that bears upon the cost
of a devatering system should it be installed is not
relevant under the Atomic Energy Act, as raised. It might De
relevant as a separate issue which is open for consideration
in the operating license case. I believe it is encompassed
vithin one of the issues that has been admitted in that
proceeding. It cannot be heard in the show cause prosceeding.

Under the Atomic Energy Act, if the matter is
necessary for safety it has to be installed irrespective of
vhat the financial cost might be. Our consideration of a
devatering system, design and installation of one, in this
proceeding will be irrespective of what it costs.

So our decision is that the issues have to be
confined to the first two.

Now, the issues which CREC had raised, I assume,
are the same. That is, whether a devatering system should
be installed, designed and installed by a given date as

stated by the Commission. That is the limit to which we can
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go in this particular proceeding.

What wve would like to find out, however, is
vhether there are specific subissues or whether the
petitioners or intervenors have specific subissues wvhich
they have identified. Before going to a hearing, we will
have to know if there is some information contrary to what
the licensee and the staff have -- that can come to a
hearing, that would justify actually holding a hearing.

What we would inquire now is whether the
petitioners or intevenors, as the case may be, have
subissues, really specific parts of the analysis which the
staff and licensee have put in which they disagree with. We
can hear you in either order, but we would like to discuss
that: really what would you intend to prove if a hearing
vere held in terms of installation of a dewvatering systenm.

¥r. Olsen, you can lead.

MR. OLSEN: I feel that forecasting liquefaction
is currently an art and rot a science, and theories being
used have not had time to be properly borne out by
historical prediction and observation of the results of
earthquakes. I also feel that there are many questions to
be asked, hopefully during a period of discovery which might
be set in the future, that could show specifically that
there may have been some variables left out of calculations.

I would also like to point out that Dames and
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Moore in their analyses pointed out that there was new
information, you know, coming in and new ways of predicting
soil behavior. In the future I feel that newv information
will continue to come in and that it is not safe to rely on
vhat ve k .ov nowv.

CHAIRMAN BECHHOEFER: Are there any specific
portions of che analyses that have been done sc far by
either Dames and Moore or by Waterways Experiment Station?

¥R. OLSENs I have not had a chance to review the
probabilistic studies used to predict the return period for
a safe shutdown earthquake. I have not seen any calculation
or variables which take into account changing water levels
in the Mississippi River, which I think is a very important
point, and T don't know if Waterways Experiment Station has
repudiated their own findings.

There is sc much interaction between staff and
Applicant that has not been attended by the public, and I am
not aware of any public record that has been made of cthings
such as conference calls. So, at this point I would like to
ask that a hearing date be agreed to and a period of
discovery be set.

At this time I do have some specific points, but I
feel that these points would become far more specific had I
a chance to legally and nitpickingly gquestion the staff and

Applicant.
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(Board conferring)

MR. OLSEN: Here wve are reviewing highly technical
data, and wvithout being able to reference things in
pertinent reports, it is difficult for me to lend credence
to thenm.

(Board Conferring)

CHAIRMAN BECHHOEFER: Ms. Morse, do you have any
specifics that you think the hearing should go into at this
stage?

MS. MORSE: I would like to say that we are
concerned wiih gquestions that Mr. Olsen raised, in
particular the seismicity probabilities and how they differ
and how they were established. We see from the licensee
probabilities that differ from those of the staff, and wve
woud like to know more about how that was established.

We would also be interested in being shown how the
driven piles improve the conditions under the structure of
the LACBWR facility.

Specifically, ve are also interested in garnering
more informatior with regards to the expert witnesses that
parties are relying on. Here I refer to Drs. Sing and
Sead. I do not believe that thevy are independent experts as
one might choose to define rhem, and if anyone ca:n prove to
me that they are, I w.ill be very happy.

I believe Dr. Seed was responsible for develcping
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the procedures which both WES and the staff and licensee
relied upon, and thus those procedures are called in
question. As far as I am concerned, I feel a great deal of
confusion about the entire situation of procedures being
used that prove one thing and the same procedures being used
that prove another.

It is all very confusing, and I would like more
information as well as an explanation as tc what has
happened here. As I earlier stated, what was once a problenm
is now a nonproblenm.

MR. CLSEN: I have another point I would like to
bring up that I did not cov.r before, and that is perhaps as
licensee's reports stace, the ground is more stable under
the reactor building, the turbine building and the stack;
but what about the ground around them? If the ground around
the plant undergoes liquefaction, I do not understand why
the nonliquefaction of the ground dircctly under the plant
vould mitigate anything.

(Roard conferring.)

CHAIRMAN BECHHOEFER: The Board is trying to
decide on the best system for developing really subissues
within the broad issues that the Commission has set forth
for the proceeding. One of the things we would like to know
in terms of establishing a discovery period or any period

for development of more specific contentions is what the
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timing would be if we should require the most that the
Commissior has authorized, which is the design and
installetion of a dewatering systenm.

If one vere -- what would be the time period, if
you know, to design and install one? We were thinking in
terms of a February cutoff date which the Commission has
specified.

MR. GALLEN: I think the Februarty cutoff date vas
the target when the Order tc Show Cause was originally
issued. 1If, in fact, we are going to go ahead and hold a
proceeding on this issue, I would assume that that date
would be extended day for day until the proceeding is
terminated. And if at that time a decision were reached
that Dairyland wvere required to instail a dewatering systenm
and submit a conceptual design, Pairyland would still have
the time frame envisioned within the original show cause
order.

In other words, approximately three months to
submit such a proposal, and nine months to implement it. I
don't think we are constrained in any way by the original
February date.

I do want to add, in respcnse to the issues or
subissues that the Intervenors are attempting to raise, that
I think it is clear that a couple of those go beyond the

scope of the show cause orders in particular, ¥r. Olsen's
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concern that it is not safe to rely on wnat we know now.
That involves sheer speculation. I think we have to rely on
vhat we know now.

The gquestion of the return period for a safe
shutdown earthguake and the seismic probabilities in the
area are givens. We are concerned with the juestion of
vhether or not liquefaction will occur given a particular
size earthquake, assuming that we have that size earthguake,
and vhether or not there is a liquefaction potential
associated with that earthquake.

There are cother remarks that make it clear to me
that all they are interested in doing is conducting a
fishing expedition. They s=w the original reports go in.
The concerns that were raised concerning liguefaction were
those of the Waterways evaluation group, of the Army Corps
of Engineers and the NRC staff.

CREC and Olsen are attempting to ride the
coattails of those concerns, and those concerns have been
resolved to the satisfaction of the staff and WES. and I
don't think there is any need to go any further with this
proceeding if all that they intend to do is come in and

query the result that has been reached.

this instance, have resolved the problem. They have reached

2
23 The staff and the Applicant, or the licensee, in
24
25

a compromise, as it were. Dairyland has agreed to take
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certain other measures at the site, and I think this is
clearly a stipulation and a settlement within the meaning of
10 CFR 2.203, applicable to enforcement proceedings.

I would respectfully request that the Board
approve that settlement and terminate this proceeding
forthwith. I think it is clear they have nothing of
substance to contribute at this proceeding. They are here
to get some media coverage and have a good time. I think it
is time that this board stops letting itself and the
regulatory process be used for that purpose.

¥S. MORSEs NMr. Chairman, I feel the need to
respond, if I may. I think Mr. Gallen's characterization of
us here to gain a little media coverage is patently false.

I am here because I am concerned about the issues. I am
concerned about the safety of that reactor, and you better
acknowledge that.

If you think that the staf{ and licensee and the
NRC can function without the public knowing what is
occurring, what is happening, I think you are wrong. CREC is
of the opinion that the public has the right to know, as
well as the fact that the regulatory agencies have the
obligation to explain to the public what, precisely, is
going on. That is why we are here today.

MR. OLSEN: I feel that Mr. Gallen's

characterization of our efforts as a fishing expedition is
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vay off-bas», especially concerning some of the
interrogatories that have been submitted to CREC by staff
and Applicant, or licensee, in this case.

CHAIRMAN BECHHOEFER: I do not think tlose are
relevant to this proceeding.

MS. MORSE: Mr. Chairman, I have not concluded my
statement. I have one more remark to say, and that is Mr.
Gallen referred to the probabilities as givens. We are
talking about whether the dewatering system should be
installed. But from ay interpretation of some of the
documents that I have read, licensee contends that the
probabilities of an earthgquake the magnitude of which we
speak are so unlikely that this is not & problem.

So I would contest the fact that the probabilities
are a given.

(Board conferring)

CHAIRMAN BECHHOEFER: Well, the Bcard has
considered some of these matters on its own, and wve do not
think that some of these probabilities are givens. For
instance, we do not think that this proceeding can be
concluded unless the licensee can establish that .12 is a
proper safe shutdown earthquake. In that respect, the staff
and the licensing board found that a ground acceleration of
«2 g was the proper one for that Tyrone proceeding.

I would want the record to show either why .2 is

ALDERSON REPORTING COMPANY, INC.

400 VIRGINIA AVE, S W., WASHINGTON, D C. 20024 (202) 554-2345



10

1"

12

13

14

15

16

17

18

19

21

8

24

43

not appropriate for the lLa Crosse site or, that given a .2
acc2leration, you would nog have a liquefaction problenm.
Using Appendix A -- and, by the way, I personally dc not
read Appendix A as involving the probabilities of any given
earthquake osccurring - but under application of Appendix A
as it was applied in Tyrone, a particular earthgquake was
used in Ohio and found not to be associated with a given
structure.

Therefore, it was found to be the same tectonic
provinces as the Tyrone plant, and it was therefore
designated as the safe shutdown earthguake. It was a higher
earthguake than the applicant in that case proposed, for not
all of the plant structures but for some of them.

Therefore, I would think that before we could
determine that no dewatering system should be imposed, we
would have to be convinced that a safe snutdown earthquake
of .12 g is appropriate for the La Crosse site rather than
say one of .2 g.

I know the Waterways Experiment Station in its
earlier analysis did do an analysis of a .2 g earthquake.
We do not sese that they have done so using their revised
figures for their more recent analysis. At least we don't
have a copy of that. We don't see that in the latest staff
safety evaluation.

MR. GALLENs ¥r. Chairman, I think the Board might
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be misresding the scope of the show cause order. That show
cause order vas predicated upen the Director's determination
that .2 g was the ground acceleration associated with the
SSE at the La Crosse site, and I do not think the Bocard is
in a position to second guess that determination at this
juncture.

The only reason a .2 g figure was used in the
original WES report was because the staff, I think out of
curiosity more than anything else, requested that
information. The .12 g figure is the 'ne that the NRC staff
is using and has used for this plant, and it is now looking
at it in conjunction with the SEP program. If you want a
definitive determination that that is the correct figure
that sh- 1d be used for all time, I think we ought to
postpone this proceeding until after the SEP is completed.

CHAIRMAN BECHHOEFER: I think that this issue is
crucial to determining whether a dewvater system -- whether
ligquefaction is a problem, and therefore whether a --

MR. GRLLEN: The Board's function is to determine
vhether or not lijuefaction is a problem, assuming .12 g is
the g value.

CHAIRMAN BECHHOEFER: I do not see that. Under
Appendix A, you have to find a safe shutdown earthquake, and
wve cannot assume cne. You can assume anything, but I think

one has to be established. And we cannot determine whether
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liguefaction is a problem unless we know what a safe
shutdown earthguake is. We cannot assume it.

MR. GALLEN: You said yourself, ¥r. Chairman,
earlier that this was not going to be a wide-ranging
investigation of other seismic parameters associated with
the plant.

CHAIRMAN BECHHOEFERs: That is correct.

MR. GALLEN: Here is the classic case of a seismic
parameter that the Board has to take as given for the
purpose of this proceeding. This proceeding is very
confined in scope. We are not going to reinvent the wheel
here or duplicate efforts that are going on in comjunction
with the SEP proceeding.

CHAIRMAN BECHHOEFER: In order to determine
wvhether or not ligquefaction is a problem, we have to know
vhat the safe shutdown earthquake is, and I do not think we
can accept an assumption which runs contrary to safe
shutdown earthquake accepted for a plant that is less than
100 miles away. I don't know how far away it is, but it is
very clecse. It is clearly -- I think it is in the same
tectonic province as defined by the staff in Tyrone.

I just don't think that we can isolate our
decision on liguefacticn from a factor that is crucial to
determining whether liguefaction is a problem. I don't

think Appendix A permits us to do that. I don't know
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whether .2 or .12 is an appropriate safe shutdown
earthquake, but I think we have to find out before we
determine that a devatering system either should or should
not be installed.

MR. GALLEN: I think we have to conduct his
hearing on the assumption that .12 g is the appropriate
value. If after the completion of the SEP program the staff
concludes that another value is appropriate, then perhaps wve
ought to take another look at the liquefaction issue. But I
think for this Board to start down the road towards an
open-ended inquiry of this sort is clearly going wvell beyond
the scope of what the Commission contemplated and what the
Director of Nuclear Reactor Regulation contemplated when the
Order to Show Cause was issued.

I think it would be premature and inappropriate
for this board to commence that inguiry.

MS. MORSE: Mr. Chairman, at this trme I would
like to state that we here in La Crosse, living not far from
the plant, perhaps are a little bit more concerned than you
who live wherever you live. I am sure it is much farther
avay.

Ther~ are a few things that have happened in the
recent past that cause us to believe that that guake and the
models that the NRC is using to determine safety at the

plant are accurate, and I would like to refer to something
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¥r. Olsen pointed out when he attempted to showvw his
interest. That was 2 quake in Kentucky at the end of July.
For your information, I would like toc guots from several
articles, brief guotes here in which they state that it is
very surprising that this earthgquake occurred at all because
there is no kncwn fault there.

They say that the tremor was much stronger than
vas expected because there has been no history of
earthquakes. It can be seen that we are clearly not working
here with an issue that people know much about and that can
be predicted with such certainty.

An order to showv cause vas issued as a consequence
of the motion that we filed to suspend the license of
Dairyland for LACBWR because they do not meet NRC
requirements. At this time CREC is going to propose that
LACBWR be shut down untii such time as the NRC can determine
that their standards are safe, because it is clearly at this
time in violation of their standards.

CHAIRMAN BECHHOEFERs Well, ve dc not have
jurisdiction to consider plant shutdown in this proceeding
here. Again, you would have to file another show cause
request to do that. All we can consider here is whether a
dewatering system should be designed and installed, and
basically where there is a liguefaction problem. That is

all ve have authority to consider as the show cause board.
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The other matters may come up in the operating
license proceeding, to which you are a party, but it is not
within the scope of this proceeding at all. But the guestion
the Board had in mind, I thini, is within the scope of this
proceeding, and we think it should be ansvered.

We think that the staff cannct logically be
claiming that .12 g is an adequate safe shutdown here at la
Crosse and at the same time in Tyrone say that .2 g is
required. I think whether or not ligquefaction is a problem
is very dependent on the answer to that guestion. I do not
think we can assume a safe shutdown earthquake -- .12 may be
perfectly adequate, but I think there has to be some
explanation on the record why it is adequate as a safe
shutdown earthguake.

It was assumed by the staff only because it was
proposed by the applicant in the operating license case.
Dairyland proposed it as an applicant. It has ever been
ruled upon. I have read the analysis which came in in 1974,
and it may well be correct, but the staff took a completely
different view in Tyrone. There must be some reason.

If Appendix A requires a different result, which
it seemed to in Tyrone, I want to find out why it does not
require it here. We are under Appendix A in terms of
determining when liguefaction becomes relevant as an aspect

of Appendix A, which says that you design the plant to
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vithstand the safe shutdown earthquake and you take into
account liquefaction in doing so. That is the whole
regulatory basis for looking at ligquefaction.

So it is our opinion that we have to determine
what the safe shutdown earthquake is in order to determine
vhether liguefaction is a problem, and I think it is
required by Appendix AR to do it that way.

MR. GALLEN: ¥r. Chairman, I take exception to
that ruling. I think it should be certified to the
Commission.

CHAIRMAN BECHHOEFER: We can certify it. You will
have a right.to appeal our -- we will have tc issue a
written ruling.

(Board conferring.)

MR. GALLEN: Mr. Chairman, I just became aware of
a fact that may be relevant tc the Board's deliberations on
this point. The .12 g value was originally submitted by
Dairyland in conjunction with its operating license
application.

During the course of all subsequent submittals by
Dames and Moore and evaluations by the staff, with the
possible exception of the original request that WES just
consider the .2 g case, .12 g has been used and this has
been the -- it is not just an assumption. The staff has

accepted this as the value pending the completion of a
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report on seismic parameters prepared by the Terra

Corporation in conjunction with the systematic evaluation
programe.

It is my understanding that that report has been
issued in conjunction with the program, and the actual ¢
value associated with the safe shutdown earthgquake that they
have reached is .1 g, somewhat less than the .12 used for
the purposes of the ligquefaction analysis. I think, again,
it would be inappropriate for this board to go beyond what
formed the factual basis for the Order to Show Cause in the
first place, and this value was what triggered the Order to
Show Cause in the first place.

If we used the .1 g value, we probably would not
even be here today, and I just do not think this is the
appropriate time, place or forum to go second guessing all
that has gone before in connection with this effort.

CHAIEMAN BECHHOEFERs It may be that .1 turns out
to be the answver, but I think that that is one of th>» things
ve will have to decide.

One of the gquestions I was going to ask you wvas
whether we would ot object to certifying the guestion to
the -- it is likely to be to the Appeal Board, because I
think the review authority is gocing to be delegated. But be
that as it may, ve would not object to certifyinge.

But you will also have the opportunity to appeal
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our ruling that there should be a hearing, so we would not
bother certifying if you were going tc file appeals from

that ruling in any event.

MR, HIESTAND: Mr. Chairman, we would like the
certification.
CHAIRMAN BECHHOEFER: If you are going to appeal,

you are going to need the certification to raise the issue
there. If you are going to appeal our ruling that there
should be a hearing =-- if you don't want to appeal that, we
wvould be prepared at least to certify, although I would like
to hear from the staff on that. But we would have no
objection to certifying. Othervise, we would just include
it in our order. Under 714(A) you have a right to appeal.
But if you are not going to object to other aspects of the
hearing, then w» would have a separate certification.

MR. HIESTAND: The day is not over yet. I don't
know where we are going tc come out.

CHAIRMAN BECHHOEFER: All right.

MR. HIESTAND: We are reserving our position on
that at this time.

CHAIRMAN BECHHOEFER: T would like to hear from
the staff. Do you think the size of a safe shutdown
earthquake is within the scope of t! .s proceeding?

MR. BURNSs I think preliminarily I have to agree

with the licensee that I do not think it is. The reason for
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that, I tnink to some extent it may be clarified by the way
in vhich the order is structured. I think what the order
did in its structure, given a .12 g acceleration, do you
need, in effect, a site devatering system, do you need to
design and install such a system.

I think in view of Marble Hill, which notes not
only the fact that enforcement proceedings are generally
narrowly proscribed and it 1s appropriate to do so, I think
the question becomes, given the .12 g peak ground
acceleration, is a safety watering system necessary?

I think the Commission said in Marble Hill, if you
are really posing the question in a different way, if you
are asking something more, if you are saying, given .2 g, is
a site devatering system necessary, given .7 g or 2 g, is it
necessary, I think my view at this stage is that is properly
a request to the staff.

‘‘nder 10 CFR 2.206, in light of the guidance given
in Marble Hill, I think .12 g is a given in the proceeding?

MR. GALLENs MNMr. Chairman, I might point ocut that
on page -- I guess it is Part 3 of the Crder to Show Cause
== the first paragraph says that the licensee show cause in
a manner hereinafter provided why the licensee should not,
one, as soon as possible submit a detailed proposal for site
devatering system to preclude the occurrence of liguefaction

in the event of an earthquake with a peak ground
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I don't think the record could have made it any
clearer that this was what the proceeding was based upone.

MR. BURNS: I would add to that. I think not only
there, but then you get to the specification of the issues.
One of the specification of issues is not whether .12 g is
an acceptable or appropriate peak ground acceleration to use
in the case of a seismic event at the La Crosse Site.

(Board conferring.)

CHAIRMAN BECEHOEFER: We have decided we will
certify that question. We will issue an order authorizing a
hearing but also certifying that specific gquestion to the
Commission. I think it will be the Appeal Board. The
question will be whether, in determining whether a
devatering system is necessary, we are required to assume
that the safe shutdown earthquake would be one of .2 g, or
alternatively, whether we may, prior to determining whether
a devatering system is necessary, determine on our own what
a safe shutdown earthquake shoula be.

MR. HIESTANDs ¥r. Chairman, I still don't think
you understood the distinction we have been trying to tell
you. Your statement just now affirms that. All ve wvere
asked by the Director iz, if you have this given earthquake
situation, does it appear that you will have liquefaction?

And we have ansvered that question. That is the only
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thing.

You are following up a hearing on his show cause
order as to whether it is needed under that statement of
fact, and again, you are trying to expand this hearing as if
it were a licensing proceeding or something. Your function,
and clearly the rules show that you should talk about the
issue that was raised by the show cause order.

Now, if the staff wants to come out and give us
another set of equations on this thing and we have to
respond to that, then maybe you would have a right to go
into it if someone wanted a hearing, but not in this
proceeding. It is a grievous error that you are doing to us.

CHAIRMAN BECHHOEFER: As I say, wve are going to
certify it to the Commission or the Appeal Board and let
them decide. If we are limited to an earthquake of .12 g
and wve are told that we are, well, that will be it. We will
consider it in that ccntext.

MR. HIESTANDs Again, the question is vhether you
are limited to having a hearing on what is in the show cause
order. You are trying to now bring in a generic issue of
vhat is a proper safe shutdown tring. You are still not
getting the question right. What we are saying is we are
objecting to what you are doing.

CHAIRMAN BECHHOEFER: The show cause order was

based on a study which analyzed both an earthguake at .12 g
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and an earthquake at .2 g. The study shovwed that at the
lower level, there appeared to be a problem, the original
WES study. And the show cause order was written in that
context because that was what Dairyland as applicant was
proposing.

But no one has ever det2rmined what a safe
shutdown earthquake should be for this reactor.

MR. GALLEN: Mr. Chairman, I reiterate that
passage I just read you from the ordering paragraph.
Dairyland is oaly ordered to show cause with respect to the
«12 g, and hv definition this proceeding cannot go beyond
«12 g. We are not ordered to do anything with respect to
«2 g, and I do not see how you can just ignore that plain
language and try to go bevond the scope of what the
Commission laid out in black and white.

CHAIRMAN BECHHOEFER: We will refer it and we will
see what the Commission has to say or the Appeal Board has
to saye.

MR. GALLEN: I think, Mr. Chairman, you are
abnegating your responsibilities.

CHAIRMAN BECHHOEFER: You asked us to refer the
question, and ve will. Let the Commission tell us. If the
Commission says no, well, that is what we will do.

®S. MORSE: Mr. Chairman, at this time I would

like to commend the Board for --
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(Laughter.)

NS. MORSEs ~-- for considering that what criteria
have heretofore been used as safe shutdown earthquake have
not been proven; and as Applicant is arguing, perhaps it is
just not done, and perhaps it is not even with their
atthority. But I am happy that the guestion has come before
some people who feel that it is an issue that needs to be
raised and debated.

I assume that the Board has a certain amount of
obligation to deal with the issue of the safety of the
plant. I am glad to see that they tcok that position.

(Board conferrinrg.)

CHAIRMAN BECHHCEFER« We would like to move on now
to trying to establish either a discovery schedule or a
schedule for development of more precise contantions, not
vithin the scope of the one we are going to certify to the
Commission, but the remainder of the order also deals with
-~ assuming the .12 is accepted, there sti. suld have to
be contentions within that scope, or more specific
contentions.

Obviously, the broad cotention is the issue as
stated by the Commission, but in order to go to hearing, wve
vill have to have specifics on what is wrong with the
analyses used by the licensee or the staff.

So we would like parties' suggestions as to the
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development of a schedule for doing this. Alsc, while we may
or may not be bound by the February 21 date, wve do think the
date does indicate need for some expedition in developing
the record and deciding whether an evidentiary hearing needs.
to be held.

The Commission more or less has sanctified that
date even though it was probably arbitrary. It vas probably
based on one year from the show cause order, and we probably
have discretion to change that date. But I think it dces
indicate that we should do things expeditiously.

So, vwe would like suggestions for some sort of a
schedule for developing more precise contentions and going
to hearing if necessary. I am sure the licensee would wvant
to know whether you have particular witnesses you are going
to sponsor and whether you are going to try to develop
particular points that will require some specification of
various points in the studies that we have that are not
adequate or adegquate, as the case may be.

So, I would invite the parties for some
suggestions as to discovery, assuming the contentions now
are in the form stated by the Commission's show cause order.
We should davelop a system for getting more specific as to
vhat actually is at issue, what parts of those broad
contentions are at issue.

Will you have a suggestion as to a discovery

ALDERSON REPORTING COMPANY, iNC.
400 VIRGINIA AVE, S W., WASHINGTON, D.C. 20024 {202) 554-2345



schedule?

10

n

12

13

14

15

16

17

18

19

21

24

MR. GALLEN: Mr, Chairman, I think, given the
number of limited issues involved, the two specified in the
order to show cause, I think 30 days is more than adegquate
time to conduct discovery. I think after that 30 days has
elapsed, ve should have a brief period for the submission of
any motions for su.mary disposition that might come inte
play, 10 days for response to those motions, perhaps another
prehearing conference 10 days after that, and then we can
determine at that time when hearings would be required.

But I imagine if hearings were required, we could file
testimony 10 days after the next prehearing conference and
go to hearings as soon as the testimony is filed.

So I would expect the whole cycle, if we went all
the way to hearings, could be completed in probably tvo
months.

CIAIRMAN BECHHOEFER: I think the response time
for summary disposition motions may be a little short. The
Commission's rules do contemplate, I think, 20 days --
approximately 20 days.

MR. GALLEN: Mr. Chairman, you were interested --

CHAIRMAN EECHHOEFER: We were interested in
getting things on expeditiously.

MR. DECKER: However, Mr. Gallen, it seems to re

-- 1 may not have heard you correctly. I thought you said
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discovery, 30, I think you said. The next step in the
process was so many days to consider motions or to write
motions for summary disposition.

It is my understanding that betveen those twvo
steps, somebody -- the Tntervenors have to state some
specific contentions within the scopre of *he hearinge.

MR. HIESTAND: We assumed that was what the Board
is going to end up with today.

MR. DECKER: They said they cannot do it without
discovery.

MR. GALLEN: We would seek summary disposition
with respect to the issues identified in the Order to Show
Cause, and that would bound any subissues that the
Intervenors may wish to raise in the interim. Our position
is obviously there is no liguefaction problem at the site.
There is no need to install a dewatering system or *+o submit
a design proposal with respect to a dewatering system.

MS. MORSE: Mr. Gallen, your position does not
surprise me, But I would have to say that we feel there are
a number of subissues and it is also imperative that we have
right and time for discovery so that we can establish the
facts as you state them and how they differ from the facts
that wve might acrive at.

S50 we are going to regquest that there be time
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alloved to establish contentions once discovery has been
concluded. de can appreciate the need to proceed with the
matter expeditiously, but I trust you can alsoc appreciate
the need for us to have as much time as possible because wve
do suffer under the constraints of empleyment other than
such as a litigation. 30 I hope you would take that into
consideration.

CHAIRMAN BECHHOEFER: MNr. Burns, do you have any
comments? Particularly I would like you to address do you
think it would be necessary or desirable to have development
of board-specific subissues, shall wve say? The Commission
has defined the broad issues, but I think within that there
might well be specific matters before we go to hearing,
specific matters spelled out where there is disagreement
witii the studies being relied upon.

What I was going to try to determine was whether a
schedule could be set up where we could get that and maybe
have discovery befcre that, and then a further specification
of issues. I would like your comments on whether that type
of procedure would be appropriate or what type of discovery
schedule --

MR. BURNS: Mr. Chairman, as I understand, what
you are proposing is we would have a period to conduct some
sort of discovery first, and then a further specification by

the two parties as to what issues would be litigated. I
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Juess the difficu't part, you know, from the staff's point
of view, is in terms of where the proceeding is going.

Since it is our position that *t iz not necessary
to design and install the dewvatering system, I suppose the
hearing will be about whether that judgment is sound. I
suppose through some discovery we can determine te¢ what
extent the petitioners believe that that judgment on behalf
of staff is unsound. I think we can do that part with
discovery, but I think ve are going to have to have some
specification of what specifically, in what ways -- MNr.
Olsen and CREC are going to have to show us in what ways
they believe it ought to be litigated. how the judgment of
the Director that the licensee has shown adequate cause 1is
sufficient.

I suspect the schedule Mr. Gallen proposed, two
months may be a slightly liberal e=timate of the time within
which wve could complete it, although I imagine in somewhere
between two to three months we should be able to come to
hearing on the matter.

MR. GALLEN: Mr. Chairman, I have one question, if
I may intercupt. Both you and the representative from CREC
vere talking in terms of identifying the contentions after
discovery is over. The whole purpose of discovery is to
find out the basis for contenticns. We are putting the cart

before the horse if we put discovery first and then permit
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them to identify contentions.

I think if we are going to have any specification
of subissues, it should be done within the next week.

MR. OLSEN: Mr. Chairman, I feel that due to the
unavailability locally of many records which will need to be
used to develop contentions, that a period of discovery is
appropriate before contenticnse.

MS. MORSE: Moreover, I would like to add that I
think the issue as specified in the order is fairly
precise. It is a question of safety against liquefaction.
We cannot go too far afield on that issue.

MR. GALLEN: I think you can. MNr. Chairman, I do
not think there is any need to identify contentions. If we
are going to do it, I think we should do it up front.

(Board conferring.)

CHAIRMAN BECHHOEFER: The Board has decided, or at
least we are proposing the following schedule for discovery
and summary disposition motions. This is a fairly expedited
schedule, but we would hope by September 26, discovery
requests would be filed; that answers would be filed by
October 15; and then summary disposition motions would have
to be filed by October 30; and ansvers to that would be
filed by November 17.

We are building in mailing times iato all of

these, but we would want comments on whether the parties
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think that that would be suitable. After we get the answers
on November 17, vwe will decide whether we need a further
prehearing conference.

I might say, alternatively, that if the licensee
decides not to file a summary disposition motion, they could
advise us, say by October 30, at the same time they would
have to file such motions, and we could then set a 2.752
prehearing conference at a very early date if parties
decided not to file summary disposition motions. So we
would leave the date of that flexible.

Is that schedule satisfactory? It is an expedited
schedule.

MS. MORSE: Mr. Chairman, I am going to have to
request that we be allowed three weeks to file discovery
requests.

(Board conferring.)

CHAIRMAN BECHHOEFER: If we gave you that time,
vhat would be the time you think you could answer the
licensee's gquestions? We figure if we gave you three veeks,
that would run the discovery request period until October 2,
if I calculate correctly. I was trying tc figure what time
you would need for answering guestions, because you.are
going to have to answer. That would have to be done fairly
rapidly. We wvere figuring two weeks plus mailing time.

MS. MORSE: That would be acceptable.
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CHAIRMAN BECHHOEFER: We will shorten that by one
day. If we say discovery has to be filed by October 2, we
would want the answers filed by the 20th, which is Monday.
Actually, it is one day less, but it may not take the five
days to get it to you anyway.

So then the summary disposition motions then would
be filed by November 5, and the answvers would be by =--
before we dacide on any final dates, the Board would be
inclined to consolidate Mr. Olsen and CREC as parties to
this proceeding. We wanted to hear whether you would have
any objection to that.

MR. OLSENs¢ Yes, ¥r. Chairman. I definitely would
like to object toc that. I am no longer a member of the
Coolee Region Energy Coalition.

CHAIRMAN BECHHOEFER: Parties are often
consolidated if they have similar interests. A usual
practice is to consolidate to avoid duplication.

MS. MORSE: Can we take a couple of minutes and
discuss that?

CHAIRMAN BECHHOEFER: Okay.

MR. DECKER: Before you do that -- I have no
objection to you taking a few miprutes -- bear in mind, if
you will, that csach of you have a L'g responsibility in this
case, as you know. We are talking now about discoverye.

That is a lot of work. We are talking about answvering
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discovery. That is a lot of work. We are talking about
motions and answers to motions if ve get that far. We are
talking about proposed findings.

I don't say this to twist your arm. I ask vcu to
consider that.

(Pause.)

MR. OLSEN: Mr. Chairman, I would iike to withdraw
my objection to consolidation.

CHAIRMAN BECHHOEFER: Okay. The Board will
consolidate the two parties for purposes of all aspects of
this proceeding. You will be expected to consolidate your
presentations, and if we get to a hearing, your
cross-examination, that sort of thing.

The Board would establish this as a scheduie.
Discovery requests should be filed by October 2. Answvers
must be filed by October 20. Summary dispositicn motions
should be filed by November 5. Answers would be filed by
November 24.

Again, if the staff or the licensee decides they
do not wvant to file summary disposition motions, they should
advise us to that effect, and then after the completion of
discovery, vwe will set a Section 2.752 prehearing conference
at a fairly short day. If summary disposition motions are
filed, we may or may not require a further prehearing

conference. But as soon as we get the ansvers, we will
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advise on that, also by a fairly rapid date.

NS. MORSE: Mr. Chairman, that schedule would be
fine wvith us.

CHAIRMAN BECHHOEFER: Ckavy.

(Board conferring.)

CHAIKMAN BRECHHOEFER: We are going to certify the
size of the safe shutdown earthquake to the Commission, and
pending the Commission or Appeal Board rule, we will refer
to either the Appeal Board or the Commission, depending on
vho has review authority at the time. We will refer that,
but discovery should not go into that, pending tle
Commission's ansver to our question.

The question will be in terms of whether the

Tyrone analysis should be used or whether we are restricted

to a .12 earthgquake. If the Commission or Appeal Board says

we are restricted, we will conduct the hearing wit! that in
mind. The latest staff analysis does use that as the

earthquake, but the earlier WES study does indicate that a

somewhat different answer might be reguired. We do not have

that type of analysis before us, 50 we will certify that --
ve will do it as part cf our decision authorizing the
hearing, but we will just refer that one issue.

Anybody who disagrees on any other aspects of the
order that we have issued, which we will put down in

Ih

vriting, will have a right to appeal under 2.714(R). We
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will refer the disgqualification motion separately. I hope
to get that one off by early next week, as soon as I get
back to Washington.

Are there other matters that any of the parties
wish to raise at this time?

MR. GALLEN: Will you be the focal point for
service for CREC?

MR. OLSEN: I would like to be served separately
if possible.

MR. GALLEN: We have no objection to separate
service. I want to make it clear that they are
consolidated. We are serving an extra copy as a courtesy.

CHAIRMAN BECHHOEFER: Right.

¥R. BURNS: T have nothing else, ¥r. Chairman.

CHAIRMAN BECHHOEFER: Ms. Morse? Mr. Olsen?

The prehearing conference is now concluded.

(dhereupon, at 12317 pem., the prehearing

conference was concluded.)
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