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I

Several years ago, the Nuclear Engineering Company (NECO)

filed an application for renewal and amendment of its existing

license to operate a low-level radioactive waste burial site
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near Sheffield, Illinois. The sought amend =ent would have,
L

inter alia, allcwed the applicant to increase the size of the

site from 20.45 acres to 138.45 acres. In the wake of a nu=ber
1

of successful petitions for leave to intervene and recuests "a- -

a-

a hearing, a notice of hearing was issued by the Licensing
, i

Board in March 1978.

A year later, on March S, 1979, the applicant notified the
Board that it had just infor=ed the Director of the Co= mission'sT

'

Office of Nuclear Material Safety and Safeguards (NMSS) that it
. . I

was withdrawing its application for license renewal and site

expansion. The applicant further indicated that it was ter=i-

}
nating 4- ediately "its license for activities at Sheffield".

i Attached to the notice was a proposed order dismissing the ad-'

t

judicatory proceeding.

Treating the notice as a motion under 10 CFR 2.730, the
<

Soard called for responses from the other parties. On March 20,

1979, the NRC staff filed its answer. Although acquiescing in |
i

!the abant'on=ent of the apo.lication insofar as it souc.ht ac.- i
1

J

preval of an expansion of the Sheffield site, the staff regis-
tered its objection to the applicant's "atte=pt to withdraw the

license ac.u. lication for the 20-acres where waste is alreadv.
buried". According to the staff, the applicant had a continuing>

responsibility under the ter=s of its existing license and NRC
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regulations to safeguard properly the buried waste and that ;

responsibility could not be shed by seeking to terminate the
license renewal proceeding. 1/ In line with this position,-

on the sa' e day the NMSS Director issued an immediately effec-

tive show cause order directing the applicant to resume its

responsibilities under the existing license. Thereafter, on ?

April 10, 1979 (following oral argument on the ;aatter on
March 27), the staff submitted to the Board a list of proposed

conditions precedent to the dismissal of the proceeding.

On May 3, 1979, the Licensing Board entered an unpublished

order in which it dismissed so much of the application as per-

tained to the expansion of the site. The Board declined, how-

ever, either to permit the applicant to withdraw its applica-
'

tion for license renewal or to dismiss the proceeding. In
$

this connection, the Board pointed out that both the staff's
<

request that conditions be imposed upon such dismissal and the
related show cause order would require evidentiary hearings,

j (One month later, on June 6, the Commission ordered a hearing

on the show cause order before the same Licensing Board.)

~~1/
The staff's view was subsequently endorsed in a March 24,
1979 filing by the intervenor, State of Illinois,

i

i

'
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No endeavor was made to appeal frc= any portion of the

May 3 order. On January 24, 1930, however, intervenor Chicago

Section, American Nuclear Society, moved the Licensing Board:

"to declare as final" that portion of the May 3 oede: "ter=i-

nating application for site expansion at the Sheffield * * *
site if said order did, as a practical matter, finally dispose

of that portion of the case". On May 7, the Board entered an

unpublished order in which it dealt principally with another
motion which had been filed by the Chicago Section. ''/ At the

end of that crder, the Board took note of the January 24 =ction

and responded to it as folicws:

The May 3, 1979 ruling granting Applicant's
motion to withdraw its application to expand
the Sheffield site was indeed final as of
that date as far as this board was concerned,
since it disposed of a major seg=ent of the
case. However, it is for the Appeal Board
or the Co==issicn to decide whether to hear -

an appeal. See Toledo Edison Company, et al.

(Davis-Besse) and Cleveland Electric Illu=- -

inating Cc=pany, et al. (Perry Units 1 and 2),
ALA3-300, 2 NRC 752, 758 (1975).

Consequently, Chicago Section's motion to
declare as final the board's May 3, 1979 de-
cision and order is granted to the extent
stated above.

Founding its right to do so upon the May 7, 1990 crder,

the Chicago Section now seeks to challenge the May 3, 1979 crder.

_2/ See fn. 3, infra.

l
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Reaso' ting that its effect was to terminate all future operations
at the Sheffield site, the Chicago Section claims that the 1979

order had to be preceded by an environmental impact statement

and the consideration of alternatives to such termination.1/ .

Both the staff and the intervenor State of Illinois oppose the

appeal on the principal grounds (1) that it is untimely; 4 / and-

5(2) that it lacks merit.- / For its part, NECO did not file a

brief.

II

At the outset, we are confronted with the question of the

timeliness of the appeal. Both Illinois and the staff maintain

_3/ On August 24, 1979, the Chicago Section had moved the
Licensing Board for an order compelling the staff "to
file a draft environmental impact statement" and "to
study, develop and describe alternatives to suspension '

of operations at Sheffield". That motion had been de-
nied on December 3, 1979. The ground assigned was that
the Board had no authority to require either (1) that
the staff prepare an environmental impact statement
prior to a ruling on the motion to withdraw the appli-
cation or (2) that the applicant or anyone else operate
the burial site " simply because it may be an environ-
mentally preferable course of action". On December 21,

1979, the Chicago Section sought to have that ruling
reconsidered or certified to the Commission. The May 7,

1980 order denied that relief.

4/ On May 27, 1980, Illinois moved to strike the Chicago
Section's exception to the May 1979 order as untimely.~~

By order of May 30, we directed that the timeliness
question be briefed by the parties along with the mer-
its of the appeal. This was done.

_/ Although those parties also raise other points in urg-5
ing af firmance, we need ra t and do not reach them.

_ - ._ ._ _ _ __
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that, insofar as it dismissed that portion of the NECO applica-

tion as pertained to expansion of the burial site, the May 1979 f
Iorder was final and subject to appeal within ten days under

10 CFR 2.762. In response, the Chicago Section asserts that

that order was wholly interlocutory and did not achieve any s

degree of finality for appellate purposes until the issuance of ,

the May 1980 order. b! It presses this assertion in the face

of the Licensing Board's cbservation in the May 1980 order that

it deemed the partial dismissal of the NECO application to have
,

constituted final action at the time taken because "it disposed i
)

of a major segment of the case". See p. 4, supra.- /
v

_6/ In addition, the Chicago Section argues that the May 1979
order was not appealable under 10 CFR 2.762 because it
did not qualify as an " initial decision"+ That argument

d
obviously proves too much. Nothing in the May 1980 order
converted the May 1979 order into an initial decision. .

Thus, if the latter order was not subject to appeal when
rendered because not an initial decision, it still is non-
appealable. We need not pursue the matter any further,
however, because the Chicago Section's premise is incor-
rect; i.e., under Commission practice, an appeal may be
taken YFom final orders of the Licensing Board whether or
not embodied in an initial decision. See, e.g., Pacific
Gas & Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2) , CLI-76-1, 3 NRC 73, 74 (1976); Consumers
Power Co. (Midland Plant, Units 1 and 2) , ALAB-122, 6 AEC
322 (1973); Kansas Gas & Electric Co. (Wolf Creek Nuclear
Generating Station, Unit No. 1), ALAB-331, 3 NRC 771, 774
(1976). See also, discussion at p. 7, infra.

7/ In the circumstances, we need not decide what would have
been the operative ef fect of that order had the Licensing--

Board reached a different conclusion therein respecting
the time at which its prior order had acquired finality.

.

.
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In light of our 1975 decision in the Davis-Besse antitrust

proceeding, $/ he Board below was clearly correct in this ap-t ,l

praisal of the situation. There, we were called upon to deter- !
i
Imine the appealability as a matter of right of certain discovery ,

rulings made below. Concluding that the answer turned upon f
whether the rulings amounted to a " final decision", we held ;

i

The test of " finality" for appeal purposes be- t
'

fore this agency (as in the courts) is essen-
tially a practical one. As a general matter, j
a licensing board's action is final for appel-
late purposes where it either disposes of at ,

least a major segment of the case or terminates <

a party's right to participate; rulings which i

fdo neither are interlocutory,

2 NRC at 758 (footnotes omitted) . It cannot, of course, be seri-

ously disputed that the portion of the May 1979 order here under |

attack did (as the Board below noted) dispose of a very major

segment of the present proceeding. b[ Nor did the Board leave

room for the slightest doubt that that order represented its ul-
timate word on the subject of the proposed expansion of the burial

site.

_8/ Toledo Edison Co. (Davis-Besse Nuclear Power Station) ,
ALAB-300, 2 NRC 752. As seen, p. 4, suora, the Board
was quite aware of that decision.

9/ Indeed, in its argument on the merits, the Chicago Sec-
tion not merely recognizes but appears to emphasize--

that fact. See pp. 9-10, infra.
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Although the time limits established by the Rules of Practice

with regard to appeals from Licensing Board decisions and ordersI

are not jurisdictional, our general policy has been to enforce

them strictly. See Iowa Electric Light & Power Co. (Duane Arnold

Energy Center) , ALAB-108, 6 AEC 195 (1973). Without implying an

alteration in that policy, we nevertheless lay to one side the

untimeliness of the appeal in this instance. Giving Chicago Sec-

tion the benefit of all reasonable doubt, it appears that the

lateness likely was not occasioned by a lack of diligence but,
rather, stemmed from an unfortunate misapprehension respecting

the immediate appealability of the portion of the May 1979 order

in question. Granted, had Davis-Besse, ALAB-300, supra, been

consulted, Chicago Section would (or at least should) have de-

tected the error in its thinking. We see no compelling necessity,

however, to visit the heavy penalty of appeal dismissal for the

failure of its counsel to have uncovered that decision. In this

connection, none of the other parties to the proceeding has as-

serted that it would bs materially prejudiced by our considera-

tion of the merits of the May 1979 order at this late date.

Accordingly, we shall now move on to examine the Chicago

Section's claim that the portion of NECO's application which

sought authorization to expand the Sheffield burial site could
;

- - _ __ ,_ _ - _ , . - . . - - . , . . . . .
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not be dismissed without the prior preparation of an environ-
4

mental impact state =ent and the evaluation of alternatives.
That examination compels the conclusion that the claim is in-

substantial.

1. As previously mentioned, central to the Chicago

Section's position is its premise that, unless the Sheffield
burial site is enlarged, " operations" at that site will have

been " effectively terminated". By this, we understand the

Chicago Section to have in mind that the existing site will
not acco==adate any further low-level nuclear wastes. Thus,

absent site expansion, "the Sheffield operation [is) converted
from an active low-level nuclear waste disposal site to a col-

lection and distribution center where such waste is asse= bled

and shipped to other licensed disposal facilities" in far-

removed areas of the United States.10/-

From this premise, the Chicago Secticn proceeds to the
conclusion 1/ that the dismissal of NECO'n application (to1

-

the extent it sought authorization to expand the burial site)

constituted a "=ajor Federal action significantly affecting

the quality of the human environment" within the meaning of

_10/ Br. co. 3-4.
_ --

11/ Id. at pp. 4-6.

. _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ . _ _ _ _ _ _ - _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ - -
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Section 102(2) (C) of the National Environ = ental Policy Act,

4 ., n.S.C. ,.33,. , (C -u.a. , c . a n. . .t s s a .< > . o e = >.u.. e ., u. a .a. , .. -. . .v . . .. . . .. . .

=ent" of the Shef field " project". Accordingly, we are told,
,

1 the preparation of an environ = ental i= pact state =ent was ai

condition precedent to the dis =issal.
.

. .. e . e .i s a ."" .4 .= ..a. . . . = .' d .4 .# .' .i c ".' . v. . .i- 5 .'. . .is ".es.i .-u3 . . -
.

The Chicago Section has gene astray in its characteri:ation
..wa.ae s c.sn. .. . u.. e<. e .r .a n e..s . .3o .e . u.e .. a .. . e a..a. e.s.een. c .s .u -

.. .. .
.. .. .

May 1979 crder did not, of course, allow NECO to " abandon" the

20.45 acre burial site currently under license. To the con-

' trary, the Icard expressiv. denied NECO's =otion to withdraw
.

! its application for renewal cf its existinw license. Moreover,
,

whether (and, if so, on what conditibns) NEco will be allcwed

to abjure further responsibility for the licensed site re=ains
u ...a.o e 3aan.a.ana e..-;.

It well =ay be that, as catters new stand, no additional

Icw-level radioactive wastes will er could be s cred at Shef-
field and that such wastes therefore will have to be transported

.o a.' .e - .a .e , d .i s ..= .. . .k u. .i a .' s .i . e s . *"- w".a .e ~. e - a. .."< 4 .- . e.. .a '... . . - .
..

o .s e -.e...e s -ay .# ' ow .'.-~~ k.a . e_= '..i ."; a-a. ~. .~ . = . .i x ". . = " .t e. ._ . . .
. s.

to Federal action within the conte =plation of NEPA. Althcugh

the Chicac.o Section does not sav. se explicitiv.u it seeminc. iv.

ass.._es .u. .. .k..i s C---i = s .i a. . * = s **.e =- .a .". .. .-"; a". .k.o . i ." .o. .
- . ...

,

w , ..r-+ - - - - - - . - , y -,..,e.--mern-, . - . - - - , ,w 3, - - - -. - -_--,-----3-%, -w 3- --
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compel UECO to expand its burial site and then to receive and

store additional waste materials. We know of no such authority

and Chicago Section has pointed to none.12/ As wa see it, in

this respect NECO is in a no different position than an electric
utility in possession of an operating license for a single-unit
nuclear power facility. Surely, it could not be prevented from

withdrawing an application for a permit to construct a second
unit unless and until the alternatives to building that unit

(e.g., the substitution for it of a fossil-fuel plant) had re-

ceived a NEPA assessment.

In view of these considerations, Chicago Section's heavy

reliance [3/ upon City of New York v. United States, 337 F. Supp.

150 (E.D.N.Y. 1972), is misplaced. That case involved the

grant by the Interstate Commerce Commission of the application

of a terminal railroad for permission to abandon its entire
i

existing line in the New York City area. Such permission was

required by reason of the provision of Section 1(18) of the
Interstate Commerce Act, 49 U.S.C. 1(18), to the effect that

no rail carrier subject to that Act "shall abandon all or any

---12/
We do not mean to suggest that the Commission may not
compel one of its licensees to take additional steps
where necessary to protect the public health and safety
from the direct consequences of licensed operations.
The Chicago Section does not claim, of course, that the
expansion of the burial site might be such a step.

13/ Br. pp. 7-8.

&

a

- , < , , - - , - - - - - - - - . - - - - - - - - - - - - , - - , , , , w----
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portion of a line of railroad, or the operation thereof, unless
and until thero shall first have been obtained from the (ICC] a

certificate that the present or future public convenience and

necessity permit of such abandonment". It was in this context

that the court held the approval of the abandonment application

to be a major Federal action subject to NEPA's commands (and, in-

the ICC did not contend otherwise) .14/ We need add only thatdeed, --

there is nothing in the City of New York opinion which even re-

motely suggests that the court would have similarly viewed an

ICC order which had done no more than to allow a railroad to
exercise its right to withdraw an application seeking authoriza-
tion to expand its existing facilities.15 /---

In sum, all that the Licensing Board did was to allow NECO

to pull back the portion of its application which looked to the
receipt of authorization to engage voluntarily in activities
(i.e., the storage of radioactive wastes on an additional 168

acres) which at present it is not licensed to undertake. This

Commission could not have forced NECO to seek such authorization

14,/ See 337 F. Supp. at 158-59.

15/ Suffice it to say that none of the other judicial deci-
sions cited by the Chicago Section involved a situation
even remotely analogous to that in the case before us.

..

- . - , . - . - . . .-
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(let alone to conduct such activities); hence, it cannot insist
that NECO prosecute that portion of the application any further.

Far from being a major Federal action depending for its validity

upon the results of a prior NEPA appraisal of its consequences,

the May 1979 order thus was essentially ministerial in character.

It accorded relief which could be withheld from NECO neither as
a legal nor as a practical matter, irrespective of how the
Chicago Section or anyone else might regard the desirability

of an expansion of the Sheffield site to permit further waste

storage thereon. Consequently, no environmental impact state-

ment was required. NAACP v. Wilmington Medical Center, Inc.,

436 F. Supp. 1194, 1202 (D. Del. 1977), affirmed, 584 F.2d 619

(3rd Cir. 1978).b$/

Insofar as it dismissed that portion of the NECO applica-

tion which sought authorization to expand the Sheffield burial

16/ For these reasons, it also follows that there is no
merit to Chicago Section's further argument (Br. p. 8)
that, even if the preparation of an environmental im-
pact statement was not necessary, the Commission has
violated its statutory obligation to " study, develop,
and describe appropriate alternatives to recommended
courses of action in any proposal which involves un-
resolved conflicts concerning alternative uses of
available resources". Section 102 (2) (E) of NEPA, 42

U.S.C. 4 332 (2) (E) . Once NECO had elected (as was its
right) to withdraw its request for authorization to
expand the burial site, there was no longer a proposal
for such expansion before the agency.

_ _ _ _ _ _ . -
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Concurring Opinion of Dr. Johnson:

I agree that granting NECO's motion to withdraw its applica-

tion for permission to expand the Sheffield site was not a major
Federal action for NEPA purposes, and for this reason I join in

the Board's opinion. In doing so, however, I must record my be-

lief that this outcome has disturbing elements. While the deci-

sion of NECO to withdraw its application was voluntary in a strict

legal sense, there is room to conclude that this step was at least
indirectly a result of NRC staff actions. b! The record of this

proceeding indicates that NECO's decision was prompted in part by

the imposition of requirements by the NRC staf f which seriously

impaired the economic feasibility of the proposed site expansion.

It is axiomatic that the NRC must adopt and impose those

criteria for the siting and operation of low level waste disposal
facilities which are necessary to assure reasonable protection of

the punlic health and safety. But that proce'ss cannot be dealt

with in the abstract. Radioactive waste products will continue

to be generated in Illinois. If they cannot be interred at

Sheffield, an alternative is that they be trucked elsewhere for

disposal. That, too, is hazardous. Obviously then, both li-

censing and not licensing Sheffield's expansion have consequences

--1/ See for instance the letter of James N. Neel (President
of NECO) to William J. Dircks (Director of the Office
of Nuclear Material Safety and Safeguards), dated Decem-
ber 27, 1978.

.

-n - ,.
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for the public health and safety. The choice cannot be avoided. 3

i
If the requirements for siting and operating waste disposal fa- i

i

|
cilities are so stringent as to rule out the economical opera-

tion of such facilities, this simply forces selection of alter-

native waste disposal methods with their attendant hazards and )
fenvironmental impacts.

I am not able to say what waste disposal alternative would j

be preferable. But NEPA compels such considerations to be taken
|

into account. It is apparent on this record, however, that no '

thoughtful assessment was made by the staff respecting the con-

sequences of the requirements it imposed on NECO. This is a

manifestly serious omission and it deserves the Commission's
iattention and corrective action for future cases.

1

My colleagues have authorized me to state that they are in

general agreement with the views expressed in the first two

paragraphs of the foregoing opinion. They are not prepared,

however, to go so far as to say that it is apparent on the
! record before us that the staff failed to make a thoughtful

assessment of the consequences of the requirements it imposed

on NECO's site expansion proposal. In their judgment, the most

that can be sa.id is that the record does not affirmatively es-

tablish that such an assessment was made.

.- . . , . . - - .


