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Arthur ¥W. Murphy, Esq., Chairman
Atomic Safety and Licensing Board
Columbia University School of Law
435 West 116th Street, Box 38
New York, New York 10027

Dear Mr. Chairman:

We have now reviewed the recent Court of Appeals deci-
sion striking down the AEC's invalid implementatior. of the |
National Enviornmental Poliey Act (NEPA), Calvert Cliffs' |

-~

Coordinating Cormm. et al. v. United States Atomic cnergy |

Commissicn st al,, wWo. <¢4,839 and 24,871 (D.C, Cir,
yuly 23, i371) (nereafter referred to as "Calvert-NEPA"

case), In addition, we have reviewed Dow Chemical's sug-
gestions for further scheduling {iled with the Board on
July 21, 1571 and similar suggestions of App.icant and
Staff which appear at pages 4640 through 4578 of the trans-
eript of proceedings on Friday, July 23, 1971.

We have not, however, had the benefit of considering
written submissions as to scheduling which are to be filed
later by the Staff (Tr. 4653).

Generally, we do not see any support for the notion
that the record of the proceedings be closed as of Friday,
July 23, 1971, The hearing has not been concluded and that
simple fact should suffice to ~nd any discussion about closing
of the record or having interim findings of any kind. More-
over, since 10 C.F.R. §2,754 rermits a party to file proposed
findings twenty days after the record is closed, the imposi-
tion of interim findings will eliminate the right a party now
has, that is, to wait until ail the evidence has been received
before ne is forced to take a position on the evidence.

Additionally, now that dll environmental issues must
be considered not only by the Board but also prior thereto by
the Staff in its safety evaluation, it makes noc sense to pro-
ceed with decision making until the Staff has taken a position
with respect to the siting of the proposed units. Certainly
no one should foreclose the real possibility that, upon a re-
view of all available envircnmental submissions and an inde-
pendent review thereof by the Staff, the Staff may oppose
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the siting of the proposed Units, or at least require further
{nformation before it can even take a position. See e.g.,
Department of Commerce NEPA comments on proposed units in-
troduced as Mapleton Intervernors' Exhibit.

Accordingly, the most prudent course to follow is to
determine the effect of Calvert-NEPA case upon already re-
ceived evidenoce, the scope of its impact upon future sub-
missions and then set down a specific schedule, For example
it does no good to set a date for Intervenors' witnesses or
evidence on so-called synergistic matters until the Board
has determined the scope of the synergistic matters to be
considered and the Staff has taken a position thereto in its
evaluation and the detailed envi~“pmental statement required
under NEPA.

Of course, due consideration should be given to the fact
that a hearing cannot, for example, conflict with a discovery
procedure (e.g., depositions or document review) or else
both purposes will be dealt a disservice.

Additionally, and probably of first priority, the
Board should address itself to the legal effect (as opposed
to the factual effect) of the Calvert-NEPA case. Thus, does
the decision require a new or supplemental notice of hear-
ing? Does the decisicn require a new Safety Evaluation?
Does Applicant have tc amend its PSAR? What documents must
now be recirculated by the AEC in connection with the NEPA
statement? etce.

For example, the failure of Applicant and Staff to
have considered fully environmental matters cbviously means
that applicant has not made out a prima facle case; accord-
ingly, to require intervenors now to proauce evidence on the
assumption that applicant and the staff will be able to make
out a prima facie case is the kind of presumption which
leads to an erosion of intervenors' rights in connection
with dburden of proof.

Below we set forth in more detail our suggestions as
to the most orderly, efficient and fair way to pro.eed.

LEGAL EFFECT OF CALVERT-NEPA CASE

Although we are sure that attempts will be made by the
Regulatory Staff, the Applicant and Dow Chemical to divide
the hearing into environmental and non-environmental issues,
we do not believ: that such a procedure makes judicial sense
or is permitted by the Calvert-NEPA case.



















Al} dcecurments cealing with the projected con-
struction of power plants, of any kind, for the
generation of electricity by any utility from
whom Applicant would purchase, or 1s capable

of purchzsing by reason of intercinnection, elec-

tricity over the next ten years;

All docurents dealisg with arrangements with
utilities or others, to whom or from whom Appli-
cant sells or purchases electricity or is, under
certain conditions obligated by contract to sell
or purchase electricity. This category fairly
calls for ccples of all contracts, setting forth
Applicant's interconnection agreements as well
as, for example, agreements with municipalities;

All documents dealing with analyses of the bal-
ancing and rationalization, both long and short
term, of natural resources which are or can bte

used in any kind cf power plant;

All docurments dealing wit! Dow's present facil-
ities for the preoduction »f process steam and
electricity in Milland, insofar as they reflect
analyses, studies or determinaticns dealing with
the retrofitting of such facilities with anti-
pelluticn equipnent, Iincluding the specifics

and costs thereof;

All docurents deal)ing with Dow's need for pro-

cesg steam and electricity, as'unin; first that it
shuts down its current Midland electricity and

steam facilities and then that it does nhot, specifying
all alternatives, including costs and projected
completion dates available to 1t, (whether such
alternatives include the avallability of gas or
other -natural resources to use as a power supply)
including but not limited to “e ability of Dow

to expand elsewhere then Midlan. Michigan. This
category fairly calls for documer..s, studies and
economic statistics dealing with the growth or in-
hibition of growth of Midland, Michigan to the
extent ‘a2t Dow's desire for process steam &ffects

a decision to expand in Midland, Michigan rather
than, for example, in Freeport, Texas; and documents
dealing with the relative cost of electricity and
process steam in each geographic area of possible
Dow expansion;

All documents dealing with chemical explosions

at Dow's Midland complex and elsewhere, whether

at a Dow feaciliity or net, within the past 20 years.

This cat2cory fairly calls for the source of each

such efy.'SiJn, t&e character of the explosion,

the chemicals gr o%her explosives involved, the
rrad

damares incu and the pﬂls‘Cdl charact e"-stic:
af the explosion such as the u'“”‘ti}ﬂ of the blast
and the geographical area effected by the blast;
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All documents earlier called by cach of the
Intervenors' Interroratories which were not
proiuced upon the grounds that production
wa' not relevant hecause the Interrogatories
or documents related to environmental matters;

A.l documents dealing with storage, transporta-
‘4on and disposal of radicactive waste products
ind spent fuel used or created by operation of
the proposed Midland Units. This category fair-
ly calls for information dealing with the entire
question of radiocactive waste disposal including
what nrovisions will be made for off-site storage.
We are azware that the Commission has taken the
position that its Jurisdiction does not include
this subject as appropriate in a licensing hear-
ing. However, we believe that this issue, in

any event, is a proper one under NEPA and accord-
ingly must be considered as a result of the
Calvert-NEPA decisinn,

Y. All documents showing the status of procure-
ment ard manufacture of each component or
systom to be used or installed at the proposed
Midland Units. This category fairly calls for
all information dealing with how far anyone has
gone in building ~r commitirg to build a facil-
ity not yet autherize. ty law in order to deter=-
mine whether NEPA or this Board's authority is
being infringed upon by the expenuiture of funds
and efforts,

?he above list of documents is not 1ntended-t$ be‘
com¥xete, but is made as part of a good faith attempt to
begﬁn the pracess of discovery at a time when the re-
quirements of the Calvert-NEPA case have t
fully explored. g i

5. Intervenors finally suggest that after a sub-
stantial amount of the work required by this
letter has been accomplished, the Board order

.@ prehearing conference at a time and date con-
venient to the parties to discuss all future
phases of these hearings, and attempt to resolve
legal issue- insofar as possible in advance.

Intervenors are willing to a’scuss the contents of
this letter as well as other informal or formal discovery
proceedings in order to expedite proceedings; but by
this letter, Intervenors do not intend to waive any right
or legal position, including the position that the hea;-
ings o these dockets, having been commenced pursuant to
an 1llegal notice of hcaring and illegal regulations
(e.z. 100FR, Part S0, Appendix D and 10 CFR, Past 2
Appendix &) are invalid from their inception. ¢










