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This memorandum is submitted pursuant to Sec-
tion “H(3) of the llcariag Board's December 22, 1971 QOrder,
in rezcponse to the Saginaw Statement’ of Environmentul
Contontloun,

The fact that the Statemcnt does not pinpoint
and define the mutters to be litigated In traditlonal
fashidon doce not reduce its value., Despitc itz lateness,
the Jaginawg Statement 1s clearly the result of hard work
and atbtention to the Roard's mundate. It chould be re-
colived,

We differ vigorously and fundanmenvally on al-
mo:t cvery issue, yet it would be a mistalic to treat the
Statement as frivolous, for it helps to chart 2 future liti-"
Fatlon course, by highlighting even further a uumber of
important polnts.

First, the gulfl between the partl g ls enormous.

It 1: measured in light years and millenia. Viewed
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realtutically, the parties are talking about different

way: of 1ile-=d1fCcrent approaches to existenss on “uts
pliatet,

Fxamples of Saginaw statemento in thio ropard
(sclected to point up the differences and not by way of
reductio ad abaurdum), are:

(a) Decreasing electrical demand

"...the possibility of changing the preasant
social stimulil to soclety which could ree-
sult in decreased demand for electricity,
thereby not requiring the production of
electricity from the proposed Plant."™ (p.23)

"From a long range environmental stardpolint,
the goelal and sclentifice stimull currently
being injected into our cconomy cncouraging
peak uses of electricity must be eliminated." |
(pp.U4€-9) ‘

"Soclial and philoss hical effects of the
displacement of people as a result of the
construction and operatic: of the proposed
Plant;"” (p.68)

(b) Future of itidland

"There 15 no discussion, howcover, as to
whether the Midland Community should en-
ccurage expanding industry or whether otlher
uses should be found for the land and re-
sources which will be required in such
expansion.”" (p.24)

(c) Desir=ability of Dow Products

"...1f 1t 1is determined that the character
and type of the Dow Chemical expansion

will result in undesirable produzts, such
as, for example, the creation o’ ~hlorin-
ated hydrocarbons or 2-i4-5-T, then the sub-
cidlzation of Dow Chemical by virtue of
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the construction and cneration of the
propesed Plant results in additional conts
to Lhe environment without any concurrent
henctite." (p.25)

(d) MNuelear Power Alternatives

"Proliferation of nuclear power plants » .l
the building of the proposed Plant deter
percsons, firms, corporations, and povern-
ment from research and development into
alternatives to nuclear power." (p.38)

(e) Results ~° Environmental Movement

"Applicant has not adequately assessed the

fact that there is a naticnal and state-

wide conservation movement whici mav

sever-ly inhibit increases in industry."

(p.%2)

Second, a3 corcllary to the forer-olng is that the
issucs which Jaginaw considers relevant to the controversy
are for practical purposes without limit. They concern
everything Invelved in every pending ALC litipntion and
every other altack on government environmental action, from
the I'CCT controversy to the dispute cegarding whether the
AVC moy constitutionally engage in mult!nle povernment:)
activitles., Examples (similarly selected) are:

(a) Fntlre Uranium Fuel Cyecle

"Environnental submissions by Applicant
and PFepulatory Staff have failed com.-
pletely to discuss or analyze the ahe-
solute and incremental effects “‘mon the
envirenment (including cost-benefit and
risk-bencfit econniderations) of the

entire urznium fuel cyecle, including tte
rroduction of uranium by means and methoda
ot presently developed, such as, for




ezomple, the Ligquid Pact Metnal bcoder
Keactor ('Drecder'). (p.l11)

"Since the proposed Plant may rely upon
nuvelear fucl ercated by o Broeder, che
risks end costs of the deve lopment and
operation of Brecders must be analyacd
arainst any alleped or asserted henef'its,

if any, that may be gained by construction
and operatior of the proposed Plant." (p.1l7)

(b) Ivery U.S. and Canadian Power Source

",..one must analyze and consider the
short and lonrm-term constructicn nrogram
of cvery avallable scurce of power in the
United States and Canada." (p.3R2)

(e) Fuel Resources

"...not only arc there sufficient supnlien
of conl, oll, and gas (and insufficicont sup=-
plizn of uranium), but also that sunplien

of ecnal, oil, and gas, are or wculd be at
the time of completion of constructicn of

a fossil fired plant, readily avallable to
Applicant." (p.36)

(d) Staff/Arponne Relatiorshin

", ..whether Arponne was requested to do in-
dependent anazlysis or whether, ac appeuars
from the Draft Statement, Argcnne and the
Regulatory Staff have only accepted, un-
eritically, submissions by the Applicant.,"
(p.4s5)

(e) Puture of Mass Transit

", ..many metropolitan areas, including those

in the State of Michigan, are encourasring

the development of mass transit whieh would

result in a relative decrcacse in the

production of automobiles." (p.55)

Third and finally, in larre measure wmuch 1 not most
of the arpuments and evidence in support of the Sapinow con-

tentions arre knewn to them, They are rcady for trial,
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Examples of allepatlons whiech chow o detalled and
speeifie knowledre of the facte and arpunents Jaginaw ine-
ternds to udduce are:

(a) Required Size of Ceooline Poud

"Based upon objective engineerins dat:z,
the cooling pond i1s of a size insufficient
adequately to cool the water dissipated

a "

from the Plant during normal operations...
(p.3)

(b) Midland Meteorolory

"Because of the meteorological conditiens
sccurring at various times of the year in
the georraphical vieinity of the Plant, it
is improbable, and, therefore, there exists
no reasounable assurance, that sufficient
make-up water for the cocling pond wlll be
avallable. These meteorological conditions
include inadequate rainfall, insufficient
pround water, low relative humidity, sus-
tained, hirh wind velocities, sand sustajined
lack of cloud cover leuding to ircrecased
solar input.” (p.4)

(e) Cooling Towers

"...dry cooling towers, represent a better
alternative than doces the inadequate cocl-
ing facilities presently planned by Ap-
plicant." (p.29)

(d) Applicant's Projected Electrical Denand

"...demand figures, which Applicant haz ad-
mitted are no longer up ta dote, arc being
used to support the claim for demund for
electricity from the proposed Plant." (p.51)

"Applicant has misanalyzed the projected
grovwth of its major users of electricity
sucn as General Motors and Dow Chemical."
(p.55)



"Am,]iv:ml. has Toeopreelly stiatead the
current demand fop eleelplelty 0 Lipht

of veports by the Edison Eleetrie Inotitute
and the Agroclation of Flectrical Tllumin-
ating Companies.”" (p,56)

(¢) Electrical Derand Generally

" ..demand for electricity will decrcage
on an absolute and percentage basis." (p.51)

The discovery procedures employed berinning Deccmber
1, 1970, were inadequate to deal with the comparatively well-.
defined radiological issues tried during the Sprins and Cummep

of 1971. It is accordingly even less likely that pre-hearing

respect to the far more difficult environments. issues.
Despite superiuman efforts by the Commission and
perhaps the courts, the conceptual nroblems posed by HNEFPA

and Calyert £14°05 are so staprecing, that finad satinfaetory

efforts along similar traditional iincs will be useful with
ruilelines may not be availatle for a long time. Accordingly,
we hope that the Board wi'l approach lts herculecan tash from

the srocedural rather than the conceptual point of view. 1

The Board still has general control over procedural |

matters, including the orde- ~f proof. It also continues I
vested with a large measure of discretion as to what is rcmote ‘
or matertlal, and the weip!.t to be given to the evidence., We |
belisve that instead of trying to resolve conceptual preblems,

|
i
the Beard should approach the issues on a step=by-st r hanls, |
brealiing each part of the litigation down into 1tn mort 1nt1mhtn;
1
|
|
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cokpenenti, ond thereafter dealing with the cpeeifien of

ecacty problem on a ecase-by-cnse basis.

For example, althouph conceptually nclse pellutton
might be an issue under some circumstances (¢.g., an unusual .
plant with a special high frequency squeal, located next to a’
hor;-ital for ear discases or a tralning school for doms), iIn 4
the Midlund case noise pollution appears to be de minimis,
Similarly, if the Dow Chemical Cempany's world rencwned waste
dlesrosal system properly becomes an issue, 1t can and will be
de«1% with quickly and easily in terms of the real werld.

™he Eoard's December 22, 1971 Order fixes March 15,
1972, as the last date for service of the final detalled
~tatement of environmental considerationc. We belleve the
e v finge mhould proceed promptly thereafter on n day-to-day
bisis, untll concluded, 1In the interim the Board should
cunsidap requests for interim relief (such as applicatlons
with roapect to the invalidity of the draft environmental

stutoepent) and hear whatever issues are ready for trial.
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Qur objective is to prevent Midland from becoming
tine environmental Dreyfus case.

We are reminded of the prisoner in the old Smith &
Dal« story, on his way to the electric chair, telling the
juard of his lawyer's advice, "Don't pay the $2."

Ve would far prefer to pay the $2 and try issues
which are not issues, than engage in interminnsble debate
prenarztory to precducing a test case for the United States
Supreme CTcocurt.

We want to try this case in the context of the
special idland facts -- none othcer.

Tt may well turn out incidentully, In ctare decisis

fashlon, that a trial of Midland in such a fashiun will for
the first time produce answers to the difficult conceptual
problems being faced by all partiles in nuclear power and
other environmental proceedings.

But whatever the incidental consequences, we
urre the Hearing Board to begin its Hearing and continue

on until it has 5% '%'ied itself on the merits and the



partics have completed their presentation:s.

Dated: New York, Mew York
February 11, 1972.

Respectfully submitted,

KAYE, SCHOLER, FIERMAN, HAYS
& HANDLER,
Hearing Attorneyc for The Dow

Milton R, Wessel, Chemical Company

Allen Kezobom,
Joscph P, Bauer

and

James N, O'Connor,
Of Counsel.



