UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
* .: r!-. -. t :
In the Matter of e

KERR-MCGEE CHEMICAL CORPORATION

(West Chicago Rare Earths
Facility)

Docket No. 40-2061-ML
ASLBP No. 83«495-C1-ML
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MOTION TO SBTRIKE KERR-McGEE
TESTIMONY DATED NOVEMBER 28, 1989

Illinois reguests the Board to strike testimony submit~
ted by Kerr-McGee, dated November 28, 1989, Illinois makes this
request based on the following:

1. Requirements of fundamental fairness are incorpo-

rated at 10 CFR §2.743(a) which states in part:

"Every party to a proceeding shall have the
right to...conduct guch cross-examination as
may be required for full and true disclosure

2f tre fucts." (Emphasie aaded)

2. Testimouy subnitted hy Kerr=-McGas doted Noveuler
R, 1982, is in narrative foim. Said testimony is presenterd in a
composite form, allegedly the procduct of three (3) seperate wil-

ness, each ¢f whom has « differing area of expertise.

3. The sole purpose of presenting said testimony in
such a manner is calculated to protect each witness from a mean-
ingful cross-examination so as to produce a full and true disclo=
sure of the facts wind thereby vimlating fundamental fairness in
that:

a. Fundamental fairness and the right to

vrngs~examine requires specific epinion

evidence be attributable to a specific
witness. Kerr-McGee has insulated its
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witnesses from any testimony in a com=
posite, narrative form. As a result, no
neaningful cross-examination can he con-
ducted much less one that can kring to
light a full and true disclosure of the
facts.

b. Fundamental fairness ¢4 the right to

cross-examine roguiro 41 opinion be
given by a qualified witness. At no
point in its 49 page document has Kerr~
McGee vaguely attempted to demonstrate
that any portion has been actually pro-
duced by a qualified irdividual.

e. Fundamental fairness and the right to

cross-examine dictate that an opinion be
based on facts and expertise, not mere
conjecture., Kerr-McGee has failed to
provide this minimal basis.

4. Said testimony further includes new evidence in the
form of testimony and Table 2 and 3 and Appendix 4 (Tes%imony 9=«
11; Tables 2, 3; Appendix 4) which contain new analyses of
various contaminants, not rfound ‘n any othrer documentatiorn. No
casin or date for this analysis is given and, as wich, is

inatnissihis,

Horeover, 1llinois has been surprised by tre addition
of sa’d new evidence and wrejudiced on the eve of depesiticns and
hearing. Depositions of the Kerir-McGee witnesses have been
scheduled for December 5, 1989. There is insufficient time to
adequately prepare to rebut this new evidence under the extremely
short time schedule announced by the Board in its November 14,

1989, Memorandum and Order.

5. Said testimony also includes manipulation of data
under the guise of "typographical errors" 11 years after tests

were conducted. As alleged in Paragraph 4, Illinois is surprised



by such new evidence on the eve of hearing and is prejudiced by

being unable 1o reasonably respond within the time schredule.
For the above reessons, Illinois veguests this Board:

A. Strike Kerr-McGee's testimony of witnesses dated

November 28, 1989;

B. Strike those portions of testimony and exhibits

relating to new evidence, i.e., Tables 2 and 3 and Appendix 4

C. Require Kerr-McGee to produce a statement of indi-
vidual respensibility prior to scheduled depositions on December

5, 1989;

D. Grant an Extension of Time and reset hearing and
depogition schedules %o allow 1llinois to adequately prepare for
the new evidence produced in Tables 2 and @ and Appendix 4 in the
evert tne Roaru does net strike caid portions of Kerr-McGea's

testimony;

E. Grant any further relief thisc Board deenms equitable

ard just.
NEIL F. HARTIGAN
Attorney General
State of Illinois
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Assistant Attorney General
Environmental Control Division
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CERTIFICATE OF SERVICE

I, CRRISTINE BUCKO an attorney in this case, do certify
that I on this 30th day of November, 1989, I caused to be served
the foregoing Motion To Strike Kerr-McGee Testimony Dated Novem-
ber 28, 1989 upon the persons listed on the Attached Service List
by Firat Class Mail, in portage prepaid envelopes or Express NMail
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SERVICE LIST

* Peter J. Nickles, Esq.
Richard A. Meserve
Covington & Burling
1201 Pennsylvania AV, N.W.
Washington, D.C. 20044

* Chief, Docketing and Service
section (3)
office of the Secratary
U.8. Nuclear Regulatory Commission
Docketing
11555 Rockville Pike
Rockville, MD 20852

* Anne Hodgdon
office of the Executive
Legeal Director
U.§8. Nuclear Regulatory Commission
11558 Rockxville Pike
Rockille, MD 20852

stephen Tngland, Esqg.

I1linois Dept. of Nuclear Safety
103& Ouvter Drive

springfield, 1L 62704

Atomic safety and ticensing Board Panel (3)

U.8. Nucle&r Regulatory Commission
washington, D.C. 20555

Atomic Safety and Licensing Appeal Panel (5)

U.§. Nuclear Regulatory Commission
washington, D.C. 20555

Joseph A. Young, Jr.

Kerr McGee Chremical Corporation
123 Robert S. Kerr Avenue
Oklahoma City, Oklahoma 73125

Adjudicatory File

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
washington, D.C. 20555

+ - denotes Express Mail

« John H. Frye,

Chairman

Atomic Safety and
Licensing Board

U.S. Nuclear Regulatory
Commission

4350 East West Highway

Bethesda, MD 20814

111, Esq.

* Dr. James H. Carpenter
Atomic Safety and
Licensing Board
U.8. Nuclear
Regulatory Commission
4350 East West Highway
Bethesda, MD 20814

* Dr. Jerry R. Kline
Atomic Safety and
Licensing Board
U.S. Nuclear Regulatory
Commission
4350 East West Highway
pethesda, MD 20814

* Robert D.Greenwalt
city Attorney for
west Chicago
100 Main Street
west Chicago, IL
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