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PREFACE

This Revision 2 of the fifth edition of the NRC Staff Practice and Procedure
Digest contains a digest of a number of Commission, Atomic Safet and Licensing
Appeal Board, and Atomic Safety and Licensing Board decisions i..ued during the
period from July 1, 1972 to December 31, 198 interpreting the NRC's Rules of
Practice in 10 CFR Part 2. This Revision 2 replaces in part eariier editions
and revisions and includes appropriate changes reflecting the amendments to

the Rules of Practice effective through December 31, 1988,

The Practice and Procedure Digest was originally prepared by attorneys in the
NRC's Office of the Executive Legal Director (now, Office of the General
Counsel) as an internal research tool. Because of its proven usefulness to
those attorneys, it was decided that it might also prove useful to members of
the public. Accordingly, the decision was made to publish the Digest and
subsequent editions thereof. This edition of the Digest was prepared by
attorneys from Aspen Systems Corporation pursuant to Contract number 18-89-346.

Persons using this Digest are placed on notice that it may not be used as an
authoritative citation in support of any position before the Commission or any
of its adjudicatory tribunals. Persons using this Digest are also placed on
notice that it is intended for use only as an initial research tool, that it
may, and likely does, contain errors, including errors in analysis and
interpretation of decisions, and that the user should not rely on the Digest
analyses and interpretations but must read, analyze and rely on the user’'s own
analysis of the actual Commission, Appeal Board and Licensin? Board decisions
cited. Further, neither the United States, the Nuclear Regulatory Commission,
Aspen Systems Corporation, nor any of their employees makes any expressed or
implied warranty or assumes liability or responsibility for the accuracy,
completeness or usefulness of any material presented in the Digest.

The Digest is roughly structured in accordance with the chronological sequence
of the nuclear facility licensing process as set forth in Appendix A to 10 CFR
Part 2. Those decisions which did not fit into that structure are dealt with
in a section on "general matters." Where appropriate, particular decisions are
indexed under more than one heading. Some topical headings contain no decision
citations or discussion. It is anticipated that future updates to the Digest
will utilize these headings.

This edition of the Digest will be updated in the future. The updates will be
prepared in the form of replacement pages.

We hope that the Digest will prove to be as useful to the members of the pubiic
as it has been to the members of the Office of the General Counsel. We would
appreciate from the users of the Digest any comments or suggestions which would
serve to improve its usefulness.

Office of the General Counsel
U.S. Nuclear Regulatory Commission
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Englend Power Co. (NEP Units 1 and 2), LBP-78-9, 7 NRC 271 (1978).
See Offsho (Floating Nuclecar Power Plants), ALAB-489,
8 NRC 194, 206-07 (1978).

It is up to the Staff to decide its priorities in the review of
applications. Carolina Power & Light Co. (Shearon Harris Nuclear
Power Plant, Units 1, 2, 3 & 4), ALAB-581, 11 NRC 233, 238 (1980),
modified, CLI-80-12, 11 NRC 514, 517 (1980). However, where a
Licensing Board finds that the Staff cannot demonstrate a reasonable
ceuse for its delay in submitting environmenta)l statements, the Board
may issue a ruling noting the unjustified failure to meet a publica-
tion schedule and then proceed to hear other matters or suspend
proceedings until the Staff files the necessary documents. The
Board, sua sponte or on motion of one of the parties, may refer the
ruling to the Appeal Board. If the Appeal Board affirms, it would
certify the matter to the Commission. Qffshore Power Sys*ems
(Floating Nuclear Power Plants), ALAB-489, 8 NRC 194, 207 (1978).

One aspect of the NRC role in regulating nuclear power plants is to
provide criteria forming the engineering baseline against which
licensee system designs, including component specifications, are
Judged for adequacy. It has not been the Staff’s practice to certify
that any particular components are qualified for nuclear service,
but, rather, it independently reviews designs and analyses, qualifi-
cation documentation and quality assurance programs of licensees to
determine adequacy. This review approach is consistent with the
NRC’s responsibilities under the Atomic Energy Act of 1954, as
amended, and the Energy Reorganization Act of 1974 (42 U.S.C. 5801 et
seq.). Petition for Emergency and Remedial Action, CLI-78-6, 7 NRC
400, 426 (1978).

Pursuant to 10 CFR § 50.47(a)(1), the NRC must find, prior to
the issuance of a license for the full-power operation of a
nuclear power reactor, that the state of onsite and offsite
emergency preparedness provides reasonable assurance that ade-
quate protective measures can and will be taken in the event of
a radiological emergency. Cincinnati Gas and Electric Co.
(Wm. H. Zimmer Nuclear Power Station, Unit i), LBP-82-68, 16
NRC 741, 745 (1982); Consolidated Ed];gn Co. of New York (Indian
Point, Unit 2) and Power Authority of the State of New York
(Indian Point, Unit 3), CLI-83-16, 17 NRC 1006, 1008 (1983);
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2),
ALAB-730, 17 NRC 1057, 1063-64 (1983); isiana Power
(Waterford Steam Electric Station, Unit 3), ALAB-732,
17 NRC 1076, 1094 n.22 (1983); Public Service Co. of New
(Seabrook Station, Units 1 and 2), ALAB-737, 18 NRC

168, 172 (1983); Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-85-12, 21 NRC 644, 651 (1985);

i hia Electri . (Limerick Generating Station, Units
1 and 2), ALAB-836, 23 NRC 479, 506 (1986); Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), CLI-86-13, 24 NRC
22, 29 (1986); Cleveland Electric Illuminating Co. (Perry Nuclear
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Power Plant, Units 1 and 2), CLI-86-22, 24 NRC 685, 693-94 (1586),
814 F.2d 258 (6th Cir.
1987): Philadelphia Electric gg, (Limerick Generating Station, Units
1 and 2), ALAB-857, 25 NRC 7, 12 (1987). In accordance with Sect\on
50.47(a)(2), the Commission is to base its finding on a review of
FEMA’'s "findings and determinations as to whether State and local
emergency plans are adequate and capable of being implemented", and
on a review of the NkC Staff assessment of applicant’s onsite
emergency plans. Zimmer, supra, 16 NRC at 745-46; Louisiana Power
(Waterford Steam Electric Station, Unit 3), ALAB-732,
17 NRC 107¢, 1094 n.22 (1983); Dg;nglx_fgjggn_gg* (Enrico Fermi
Atomic Power Plant, Unit 2), ALAB-730, 17 NRC 1057, 1063-64 (1983);
Union Electric Co. (Callaway Plant, Unit 1), ALAB-754, 18 NRC 1333,
1334-7335 (1983), affirming, LBP-83-71, 18 NRC 1105 (1983); Lona
(Shoreham Nuclear Power Station, Unit 1), LBP-
85-12, 21 NRC 644, 652 (1985); Cleveland Electric Illuminati
(Perry Nuclear Power Plant, Units 1 and 2), CLI- 86 22, 24 NRC 685,
693 (1986), aff’'d sub nom. on other grounds, _NBQ 814 F.2d
258 (6th Cir. 1987). However, 10 CFR & 50, 47(3)(2) does not mandate
that a Board's finding on the adequacy of an emergency plan must be
based on a review of FEMA findings and determinations. Since 10 CFR
§ 50.47(a)(2) also provides that any other information available to
FEMA may be considerid in assessing the adeguacy of an emergency
plan, a Board may reiy on such evidence, properly admitted into the
hearing record, when FEMA findings and determinations are not
available. Long Island Lighting Co. (Shoreham Nuclear Power Station,
Unit 1), ALAB-905, 28 NRC 515, 531-32 (1988). In any NRC licensing
proceeding, a FEMA finding will constitute a rebuttable presumption
on a question of the adequacy of an emergency plan. Zimmer, supra,
16 NRC at 746; Southern California Edison Co. (San Onofre Nuclear
Generating Station, Units 2 and 3), ALAB-717, 17 NRC 346, 378 (1983),

citing, 10 CFR § 50.47(a)(2); Long Island ngh;jng Co. (Shoreham
Nuciear Power Station, Unit 1), LBP-85-12, 21 NRC 644, 655 (1985);
Carol

Power Agency (Shearon Harris Nuclear Power Plant), LBP-85-49, 22 NRC
899, 910 (1985); Carolina Power and

£3§1gnn_ﬂun1g1n31__gugg (Shearon Harris Nuclear Power Plant),
LBP-86-11, 23 NRC 294, 365 (1986); Philadelphia Electric Co.
(Limerick Generating Statlon. Units 1 and 2), ALAB-836, 23 NRC 479,
499 (1986); Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-845, 24 NRC 220, 239 (1986); Public Service Co.
of New Hampshire (Seabrook Station, Units 1 and 2), LBP-88-32, 28 NRC
667, 714 (1988). See Long Island Lightirg Co. (Shoreham huclear
Power Station, Unit 1), ALAB-861, 25 NRC 129, 139 n.38 (1987).

A Staff review of an application is an aid to the Commission in
determining if a hearing is needed in the public interest. Without
the Staff’s expert judgment the Commission probab]y cannot reach an
informed judgment on the need for a hearina in the public interest.
Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant,
Units 1, 2, 3 & 4), ALAB-581, 11 NRC 233, 235 (1980), modified,
CLI-80-12, 11 NRC 514 (1980).

JUNE 1989 APPLICATIONS 8
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In an operating license proceeding (with the exception of certain
NEPA issues), the applicant’s license zpplication is in issue, not
the adequacy of the Staff’s review of the application. An intervenor
is thus free to challenge directly an unresolved generic safety issue
by filing a proper contention, but it may not proceed on the basis of
allegations that the Staff has somehow failed in its performance.

¢ Gas and Electric Co, (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-728, 17 NRC 777, 807 (1983), review denied,
CLI-83-32, 18 NRC 1309 (1983),

Withdrawal of Application for License/Permit

An applicant may withdraw its application without prejudice unless
there is legal harm to the intervenors or the public. .
(Perkins Nuclear Station, Units 1, 2 and 3), LBP-82-81, 16 NRC 1128,
1134 (1982), citing, LeCompte v. Mr. Chip, Inc., 528 F.2d 601, 604
(5th Cir, 1976).

The filing of an application to construct a nuclear power plant is
wholly voluntary. The decision to withdraw an application is a
business judgment. The law on withdrawal does not require a
determination of whether the decision is sound. Paci

Electric Co. (Stanislaus Nuclear Project, Unit 1), LBP-83-2, 17 NRC
45, 5] (1983).

The right to a voluntary dismissal without prejudice is not absolute.

Perkins, supra, 16 NRC at 1135, citing, LeCompte, supra, 528 F.2d at
604,

Where the defendant has prevailed or is about to prevail, an un-
conditional withdrawal cannot be approved. Perkins, supra, 16 NRC at

1135, citing, 9 Wright and Miller Federal Practice and Procedure,
Civil, Section 2364 (1971).

10 CFR § 2.107(a) provides, in part, that:

(t)he Commission...may, on receiving a request for
withdrawal of an application, deny the application

or dismiss it with prejudice. Withdrawal of an
application after the issuance of a notice of hearing
shall be on such terms as the presiding officer may
prescribe.

See Dairyland Power Cooperative (LaCrosse Boiling Water Reactor),
LBP-83-15, 27 NRC 576, 581 (1988).

The terms prescribed at the time of withdrawal must bear a rational
relationship to the conduct and legal harm at which they are aimed.
The record must support any findings concerning the conduct and harm
in questicn. Perkins, supra, 16 NRC at 1134, citing, LeCompte v. Mr.
Chip, Inc., 528 F.2d 601, 604 (5th Cir. 1976); 5 Moore’s Federal
Practice 41.05(1) at 41-58.

AIPLICATIONS 9
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The Board may attach reasonable conditions on a withdrawal without .
prejudice to protect intervenors and the public from legal harm.

Perkins, , 16 NRC at 1134, citing, LeCompte v. Mr. Chip Inc.,
suprg, 528 r.2d at 604,

A Licensing Board has no jurisdiction to impose conditions on

the withdrawal of an application for an operating license

where the applicant has filed a motion to terminate the operatiny
license proceeding prior to the Board's issuance of a notice of
hearing on the application. P S

Wabash Valley Power Association (Marble Hill Nuclear Generating
Station, Units 1 and 2), LBP-86-37, 24 NRC 719, 724 (1986),

citing, 10 CFR § 2.107(a). A notice of hearing is cnly issued

after a Board considers any requests for hearing and intervention
petitions which may have been submitted, and makes a determination
that a hearing is warranted. Thus, the notice of receipt of an
application for an operating license, notice of proposed action, and
notice of opportunity for hearing are not functionally the notice of
hearing referred to in 10 CFR § 2.107(a). Marble Hill, supra, 24 NRC
at 723-24.

Intervenors have standing to seek a dismissal with prejudice or to
seek conditions on a dismissal without prejudice to the exact extent
that they may be exposed to legal harm by a dismissal. Perkins,
supra, 16 NRC at 1137.

The possibility of another hearing, standing alone, does not justify
eithir a dismissal with prejudice or conditions on a withdrawal
without prejudice. That kind of harm, the possibility of future
litigation with its expenses and uncertainties, is the consequence of
any dismissal without prejudice. It does not provide a basis for
departing from the usual rule that a dismissal should be without
prejudice. Duke Power Co. (Perkins Nuclear Station, Units 1, 2, and

3), LBP-82-81, 16 NRC 1128, 1135 (1982), citing, Jones v. SEC, 298
U.S. 1, 19 (1936); 5 Moore’'s Federal Practice 41.05(1) at 41-72 to
41-73 (2nd ed. 1981); Pacific Gas and Electric Co. (Stanislaus

Nuclear Project, Unit 1), LBP-83-2, 17 NRC 45, 50 (1983).

In the circumstances of a mandatory licensing proceeding, the fact
that the motion for withdrawal comes after most of the hearings
should not operate to bar a withdrawal without prejudice where the
applicant has prevailed or where there has been a nonsuit as to
particular issues. Perkins, supra, 16 NRC at 1136.

While Section 2.107 is phrased primarily in terms of requests for
withd~awal of an application by an applicant, the Commission itself
has entertained such requests made by other parties to a construction
permit proceeding, Consumers Power Company (Quanicassee Plant, Units
1 &2), CLI-74-29, 8 AEC 10 (1974), ard has indicated that such a
request is normally to be directed to, and ruled upon by, the Atomic
Safety and Licensing Board presiding in the proceeding. (onsumers
Power Company (Quanicassee Plant, Units 1 & 2), CLI-74-37, 8 AEC 627,
n.1l (1974). Thus, it appears that a Licensirj Board has the
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authority, under 10 CFR § 2.107, to consider a motion to compel
withdrawal of an application filed by a party o*hr than the
applicant.

With regard to design changes affecting an application, where there
is a fairly substantial change in design not reflected in the
application, the remedy is not summary judgment against the appli-
cant, nor is withdrawal and subsequent refiling of the application
necessarily required. Rather, an amendment of the application is
appropriate. Public Service Co. of New Hampshire (Seabrook Station,
Units 1 & 2), LBP-74-36, 7 AEC 877 (1974).

Following a request to withdraw an application th. gdoard may dismics
the case "without prejudice," signifying that no disposition on the
merits was made; or "with prejudice," suggesting otherwise. (10 CFR
§ 2.107(a), 10 CFR § 2.721(d)). A dismissal with prejudice requires
some showing of harm to either a party or the public interest in
general and requires careful consideration of the circumstances,
givirg due regard to the legitimate interests of all parties. It is
well settled that the prospect of a second lawsuit or another
application does not provide the requisite quantum of legal harm to
warrant dismissal with prejudice. ico £ ic P
Authority (North Coast Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125,
1132, 1135 (1981); Philadelphia Electric Co. (Fulton Generating
Station, Units 1 and 2), ALAB-657, 14 NRC 967, 973, 978-979 (1981);
Duke Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), LBP-82-
1, 16 NRC 1128, 1134 (1982), citing, Fed.R. Civ.P. 41(a)(1), (2);
LeCompte v. Mr. Chip Inc., 578 F.2d 601, 603 (S5th Cir. 1976),
citing, § Moore’s Federal Practice, 41.05 (2d ed. 1981).

The Commission has the authority to condition the withdrawal of a
license application on such terms as it thinks just (10 CFR §
2.107(a)). However, dismissal with prejudice is a severe sanction
which should be reserved for those unusual situations which involve
substantial prejudice to the opposing party or to the public interest
1n general. Puerto Rico Electric Power Authority (North Coast
Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125, 1132-1133 (1981);
Cincinnati Gas and Electric Co. (William H. Zimmer Muclear Power
Station, Unit 1), LBP-84-33, 20 NRC 765, 767-768 (19€4).

General allegations of harm to property values, unsupported by
affidavits or unrebutted pleadings, do not provide a basis for
dismissal of an application with prejudice. Philadelphia Electric
Co. (Fulton Generating Station, Urits 1 and 2), L8P-84-43, 20 NRC
1333, 1337 (1984), citing, Puerto Rico Eiectric Power Authority
(North Coast Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125, 1133-34
(1981), Philadelphia Electric Co. (Fulton Generating Station, Units
1 and 2), ALAB-657, 14 NRC 967, 979 (1981).

Allegations of psychclogical harm from the pendency of the appli-
cation, even if supported by the facts, do not warrant the dismissal
of an application with prejudice. Philadelphia Electric Co. (Fuiton
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Generating Station, Units 1 and 2), LBP-84-43, 20 NRC 1333, 1337-1338 .
(1984), citing, 2 ‘
Energy, 103 S. Ct. 1556 (1983).

A Licensing Board has substantial leeway in defining thte cir-
cumstances in which an application may be withdrawn (10 CFR

§ 2.107(a)), but the Board may not abuse this discretion by
acting in an arbitrary fashion. The withdrawal terms set by the
Board must bear a rational relationship to the conduct and legal
harm at which they are aimed. Fulton, supra, 14 NRC at 974;
Pacific Gas and Electri (Stanislaus Nuclear Project, Unit 1),
LBP-83-2, 17 NRC 45, 49 (1983).

A Board may authorize the revocation of a Limited Work Authorizaticn
and the withdrawal of an application without prejudice after
determining the adequacy of the applicant’s site redress plan and
clarifying the responsibilities of the applicant and Staff in the
event that an alternate use for the site is found before redress is
completed. United States Dept. of Energy, Project Management Corp.,
Tennessee Valley Authority (Clinch River Breeder Reactor Plant),
LBP-85-7, 21 NRC 507 (1985).

Where a motion for leave to withdraw a licens2 application without
prejudice tas been filed with both an Appeal Board and a Licensing
Board, it is for the Licensing Board if portions of the proceeding
remain before it. to pass upon the motion in the first instance. As
to whether withdrawal should be granted without prejudice, the Board
is to apply the guidance provided in Philadelphia Electric Co.
(Fulton Generating Station, Units 1 and 2), ALAB-657, 14 NRC 967
(1981) and Puerto Rico flectric Power Authority (North Coast Nuclear
Plant, Unit 1), ALAB-662, 14 NRC 1125 (1981). Duke Power Co.
(Perkins Nuclear Station, Units 1, 2 and 3), ALAB 668, 15 NRC 450,
451 (1982).

The applicant for a license bears the cost of Staff work performed
for its benefit, whether or not it withdraws its application prior to
fruition. Puerto Rico Electric Power Authority (North Coast Nuclear
Plant, Unit 1), ALAB-662, 14 NRC 1125, 1137 (1981). However, an
applicant which withdrew its application prior to the November 6,
1981 issuance of revised regulations may not be billed for the costs
incurred by the Staff in reviewing the application. Philadelphia
Electric Co. (Fulton Generating Station, Units 1 and 2), LBP-84-43,
20 NRC 1333, 1338 (1984), citing, New Fngland Power Co. v. NRC, 683
F.2d 12 (ist Cir. 1982).

Ordinarily parties are to bear their own litigation expense. Duke
Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), LBP-82-81, 16
NRC 1128, 1139 (1982), citing, Alyeska Pipelire Serv. v. Wilderness
Soc., 421 U.S. 240; 44 L.Ed.2d 141; 95 S. Ct. 1612 (1975).

A claim for litigation costs under the "private attorney general”
theory must have a statutory basis. Perkins, supra, 16 NRC at 1129,
citing, Alyeska Pipeline, supra, 421 U.S. at 269.
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Recovery of l1itigation costs by the prevailing party as an award
for winning a presumably completed law suit, must be distin-
guished from the practice of reimbursing 1itigation costs as a
condition on a Aismissal without prejudice. The latter is not

an award for winning anythinn, but it is intended as compensation
to defendants who have veen put to the trouble and expense to
prepare a defense only to have the plaintiff change his mind,
withdraw the complaint, but remain free to bring the action again.
Perkins, supra, 16 NRC at 1140.

The absence of specific authority does not prevent the Commission’s
Boards from exercising reasonable authority necessary to carry out
their responsibilities, and a money condition is not necessarily
barred from consideration. [uke Power Co. (Perkins Nuclear Station,
Units 1, 2 and 3), LBP-82-81, 16 NRC 1128, 1140 (1982). Payment of
attorney’s fees is not necessarily prohibited, as a matter of law, as
a condition of withdrawal without prejudice of a construction permit
application. Perkins, supra, 16 NRC at 1141. Another Licensing
Board has noted, however, that the Commission is a body of limited
powers. Its enabling legislation has no provisions empowering it to
require the payment of a party’s costs and expenses, nor do the
regulations promulgated by the Commission provide for such payments.
It “as no equitable power it can exercise, as courts have. 1fi
Ga: and Electric Co. (Stanislaus Nuclear Project, Unit 1), LBP-83-2,
17 NRC 45, 54 (1983).

If intervenors prevail on a need-for-power issue, there is no
entitlement to attorney’s fees because as the prevailing party, they
received what they paid for and are barred from recovery. On the
other hand, if intervenors lose on the need-for-power issue, they may
not recover their attorney’s fees because they will suffer no legal
harm in any filing of a new applicatien. Perkins, supra, 16 NRC at
1142,

Where an applicant abandons its construction of a nuclear facility
and requests that the construction permit proceeding be terminated
prior to resolution of issues raised on appeal from the initial
decision authorizing construction, fundamental fairness dictates that
terminatioi of the proceedings be accompaiied by a vacation of the
initial decision on the ground of mootness. Rochester Gas and
Electric Corporation (Sterling Power Project, Nuclex: Unit 1), ALAB-
596, 11 NRC 867, 869 (1980); United States Department of Energy
(Clinch River Breeder Reactor Plant), ALAB-755, 18 NRC 1337, 1338-
1339 (1983), vacating, LBP-83-8, 17 NRC 158 (1983).

The antitrust information required to be filed under 10 CFR § 50.33a
is part of the permit application; therefore, any applicant who
wishes to withdraw after filing antitrust information, must comply
with the Commission’s rule governing withdrawal of license applica-
tions (10 CFR § 2.107(a)), even if a hearing on the application had
not yet been scheduled. Tu instead file a Notice of Prematurity and
Advice of Withdrawal is an impermissible unilateral withdrawal, and
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the filing will be treated as a formal request for withdrawal under
10 CFR § 2.107(a). Pacific Gas and Electric Co. (Stanislaus Nuclear
Project, Unit 1), CLI-82-5, 15 NRC 404, 405 (1982).

1.10 Abandonment of Application for License/Permit
¥

When the applicant has abandoned any intention to build a facility,
it is within the Licensing Board’s power to dismiss the construction
permit application. Puerto Rico Electric Power Authority (North
Coast Muclear Plant, Unit 1), ALAB-605, 12 NRC 153, 154 (1980).

JUNE 1989 APPLICATIONS 14
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§ 2.9.3.3.3

The exclusion from a proceeding of persons or urganizations
wno have slept on their rights does not offend any public
poiicy Favoring brcad citizen involvement in nuclear licensing
adjudications. Assuming that such a policy finds footing in
Section 189a of the Atomic Energy Act of 1954, as amended, 42
U.S.C. § 2239(a), it must be viewed in conjunction with the
equally important policy favoring the observance of estab-
lished time limits. Long Island Lighting Co. (Shoreham
?ug]e;r Power Station, Unit 1), ALAB-743, 18 NRC 387, 396 n.37
1983).

2.9.3.3.1 Time for Filing Intervention Petitions

Petitions to intervene or requests for hearing must be filed
not later than the time specified in the notice for hearing or
as provided by the Commission, the presiding officer or the
Licensing Board designated to rule on petitions and/or
requests for hearing, or as provided in 10 CFR § 2.102(d)(3)
(with regard to antitrust mattersj; Lon i

(Shoreham Nuclear Power Station, Unit 1), LBP-82-42, 18 NRC
112, 116 (1983).

A Licensing Board did not abuse its discretion in shortening
the time to file contentions where there were many inter-
venors. Houston Lighting and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-574, 11 NRC 7, 13 (1980).

2.9.3.3.2 Sufficiency ~f Notice of Time Limits on Intervention

Although the Appeal Board has stated that it would leave open
the question as to whether Federal Register notice without
more is adequate ‘o put a potential intervenor on notice for
filing intervention petitions, Pennsylvania Power and Light
€o. (Susquehanna Steam Electric Station, Units 1 & 2), ALAB-
148, 6 AEC 642, 643 n.2 (1973), the Board tacitiy assumed that
such nctice was sufficient in Tennes ]

(Browns Ferry Nuclear Plant, Un'tc 1 & 2), ALAB-341, 4 NRC 95
(1976) (claims by petitioner tr.t there was a “press blackout"
and that he was unaware of Comm ssion rules requiring timely
intervention will not excuse untimely petition for leave to
intervene).

2.9.3.3.3 Consideration of Untimely Petitions to Intervene

Section 0 CFR 2.714(a) provides that nontimeiy petitiorc to
interven: or requests for hearing will not be considered
absent a determination that the petition or request should be
granted based upon a balancing of the following facters:

(1) good cause, if any, for failure to file on time;
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(2) the availability of other means for protecting the
petitioner’s interests;

(3) the extent to which petitioner’s participation might
reasonably assist in developing a sound record;

(4) the extent to which the petitioner’s interest will be
represented by existing parties; and

(5) the extent to which petitioner’s participation will
broaden the issues or delay the proceeding.

Puget Sound Power and Light Co. (Skagit/Hanford Nuclear Power
Project, Units 1 and 2), LBP-82-74, 16 NRC 981, 984 (1982):
(Enrico Fermi Atomic Power Plant, Unit 2),
LBP-82-96, 16 NRC 1408, 1429 (1982); Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), CLI-83-25, 18 NRC
327, 331 n.3 (1983); Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 390 n.3
(1983), citing, 10 CFR § 2.714(a)(1); Washington Public Power
Supply System (WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC
1167, 1170 n.3 (1983); Kansas Gas and Electric Co. (Wolf Creek
Generating Station, Unit 1), LBP-84-17, 19 NRC 878. 883
(1984); General Electric Co. (GETR Vallecitos), LBP-84-54,
20 NRC 1637, 1643-1644 (1984); Boston Edison Co. (Pilgrim
Nuclear Power Station), LBP 85-24, 22 NkC 97, 98 n.3 (1985),
affirmed, ALAB-816, 22 NRC 461 (1985); Philadelphi
Co. (Limerick Generating Station, Unit 1), LBP-86-9, 23 NRC
273, 278 n.6 (1986); Texas Utilities Electric Co. (Comanche
Peak Steam Electric Station, Units 1 and 2, CLI-88-12, 28 NRC
605, 608-609 (1988).

This consideration must be weighed against the petitioner’s
strong interest in the proceeding under 10 CFR § ¢.714(d).

Skagit/Hanford, supra, 16 NRC at 984.

In ruling on a petition for leave to intervene that is
untimely, the Commission must consider, in addition to the
factors set forth in 10 CFR § 2.714(a)(1), the following
factors set forth in 10 CFR § 2.714(d): (1) The nature of the
petitioner’s right under the Act to be made a party to the
proceeding; (2) The nature and extent of the petitioner’s
property, financial, or other interest in the proceeding; and
(3) The possible effect of any order which may be entered in
the proceeding on the petitioner’s interest. Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-
83-25, 18 NRC 327, 331 n.3 (1983).

{he burden of proof is on the petitioner. Thus, a person
who files an untimely intervention petition must affirma-
tively address the five lateness factors in his petition,
regardless of whether any other parties in the proceeding
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Confusing and misleading letters from tle Staff to a pro-
spective pro se petitioner for intervention, and failure of
the Staff to respond in a timely fashion to certain communica-
tions from such a petitioner, constitute a strong showing of
good cause for an untimely petition.

(Kewaunee Nuclear Power Plant), LBP-78-24, 8 NRC
78, 81-82 (1978). And where petitioner relied to its
detriment on Staff’s representations that no action would be
immediately taken on licensee’s application for renewal,
elementary fairness requires that the action of the Staff
could be asserted as an estoppel on the issue of timeliness of
petition to intervene, and the petition must be considered
even after the license has been issued. Arimed Forces
Radiobiology Research Institute (Cobalt-60 Storage Facility),
LBP-82-24, 15 NRC 652, 658 (1982), rev’'d on other grounds,
ALAB-682, 16 NRC 150 (1982).
A petitioner’s claim that it was lulled into inaction because
it relied upon the State, which later withdrew, to represent
its interests does not constitute good cause for an untimely
petition. Gulf States Utilities Co. (River Bend Station,
Units 1 & 2), ALAB-444, 6 NRC 760, 796 (1977). See lexas
Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), CL1-88-12, 28 NRC 605, 609 (1988). A
petitioner wno has relied upon a State parti:ipating pursuant
to 10 CFR § 2.715(c) to represent her intere.:s in a proceed-
ing cannot rely on her dissatisfaction with tie State’s
performance as a valid excuse for a late-filed intervention
petition where no claim is made that the Sta.e undertook to
represent her interests specifically, as opuosed to the pubiic
interest generally. Quke Power Company (Cnerokee Nuclear
Station, Units 1, 2 & 3), ALAB-440, 6 N°° 642 {1977). See
also South Carolina Electric and Gas Co. (Virgil C. Summer
Nuclear Station, Unit 1), LBP-81-11, 13 NRC 420, 423 (1981);
Comanche Peak, supra, 28 NRC at 610 (a petitioner’s previous
reliance on another party to assert its interests does not by
itself constitute good cause). Nor will an explanation that
full-time domestic and other responsibilities was the reason
for fiiing an intervention petition almost three years late

suffice. Cherokee, supra.

Just as a petitioner may not rely upon interests .eing
represented by another party and then justify an untimely
petition to intervene on the others’ withdrawal, so a
petitioner may not rely on the pendency of another
proceeding to protect its interests and then justify a
late petitic» un that reliance when the other petition
fails to represent those interests. A claim that
petitioner believed that its concerns would be addressed
in another proceeding will not be considered good cause.

Consolidated Edison Co. (Indian Point Station, Unit No.
2), LBP-82-1, 15 NRC 37, 39-40 (1982); Arizona Publiz
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Service Co. (Palo Verde Nuclear Generating Station,

Units 1, 2 and 3), LBP-82-117B, 16 NRC 2024, 2027 (1982).
It must be established that petitiuvners were furnished
erroneous infurmation on matters of basic fact and that it
was reliance upon that information that prompted their own

inaction. Palo Verde, supra, 16 NRC at 2027-2028.

Where no gocd excuse is tendered for the tardiness, the
petitioner’s demonstration on the other factors must be
particularly strong. QDuke Power Company (Perkins Nuclear
Station, Units 1, 2, and 3), ALAB-431, 6 NRC 460, 462 (1977)

and cases there cited. See alsc Egnggf_ﬁgg_gng Electric Co.
(Wolf Creek Generating Station, Unit 1), LBP-84-17, 19 NRC
878, 887 (1984); Consumers Power Co. (Midland Plant, Units 1

and 2), LBP-82-63, 16 NRC 571, 577 (1982), citing, Nuclear
r N mi

te Atomic and Space

Development Authority (West Valley Reprocessing Plant), CLI-
75-4, 1 NRC 273, 275 (1975). Absent a showing of good cause
tor late filing, an intervention petitioner must make a
"compelling showing" on the other four facters stated in 10
CFR § 2.714(a) governing late intervention. Mississippi Power
& Light Co. (Grand Gulf Nuclear Station, Units 1 and 2),
ALAB-704, 16 NRC 1725, 1730 (1982), c¢iting, South Carolina
flectric and Gas Co. (Virgi! C. Summer Nuclear Station, Unit
1), ALAB-642, 13 NRC 881, 894 (198!), aff'd sub nom.

: ; N . .

mmission,
679 F.2d 261 (D.C. Cir. 1982); Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-88-
12, 28 NRC 605, 610 (1988).

In determining how compelling a showing a petitioner must

make on the other four factors, a Licensing Board need not
attach the same significance to a delay of months as to a
delay involving a number of years. The significance of the
tardiness, whether measured in months or years, will generally
depend on the postuire of the proceeding at the time the
petition surfaces. Washington Public Power 1 m
(WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1173
(1983), citing, Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-743, 18 NRC 387, 398-399 (1983).

With regard to the second factor - other means to protect
petitioner’s interest - the question is not whether other
parties will adequately protect the interest of the peti-
tioner, but whether there are other available means whereby
the petitioner can itself protect its interest. Long Island

htin . (Jamesport Nuclear Power Station, Units 1 & 2),
ALAB-292, 2 NRC 631 (1975).

The second factor in 10 CFR § 2.714(a) points away from
allowing late intervention if the interest which the peti-
tioner asserts can be protected by some means other than
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litigation. Detroit Edison Co. (Enrico Fermi Atomic Power
Plant, Unit 2), LBP-82-96, 16 NRC 1408, 1433 (1982).

The suggestion that an organization could adequately protect
its interest by submitting a limited appearance statement
gives insutficient regard to the value of participational
rights enjoyed by parties - including the entitlement to
present evidence and to engage in cross-examination.
Similariy, assertions that the organization might adequately
protect ‘ts interest by making witnesses available to a
successful petitioner or by transmitting information in its
possession to appropriate State and local officials are
without merit. Duke Power Company (Amendment to Matevials
License SNM-1773 -- Transportat.on of Spent Fuel from Oconee
Nuclear Station for Storage at McGuire Nuclear Station), ALAB-
528, 9 NRC 146, 150 n.7 (1979).

Until the parties to a proceeding that oppose a late interven-
tion petition suggest another forum that appears to promise a
full hearing on the claims petitioner seeks to raise, a
petitioner need neot identify and particularize other remedies
as inadequate. QDetroit Edison Co. (Enrico Fermi Atomic Power
Plant, Unit 2), ALAB-707, 16 NRC 1760, 1767 n.6 (1982).

A petition under 10 CFR § 2.206 for a show cause proceeding is
not an adequate alternative means of protecting a late
petitioner’s interests. The Section 2.206 remedy cannot
substitute for the petitioner’s participation in an ad-
Judicatory proceeding concerned with the grant or denial ab
initio of an application for an operating license. Washington
Public Power Supply System (WPPSS Nuclear Project No. 3),
ALAB-747, 18 NRC 1167, 1175-1176 (1983).

Participation of the NRC Staff in a licensing proceeding is
not equivalent to participation by a private intervenor.
WPPSS, id. By analogy, the availability of nonadjudicatory
Staff review outside the hearing process generally does not
constitute adequate protection of a private party’s rights
when considering factor two under 10 CFR § 2.714(a). Houston
Liohting and Power Co. (South Texas Project, Units 1 and 2),
ALAR-799, 21 NRC 360, 384 n.108 (1985). But see Philadelphia
Electric Co. (Limerick Generating Station, Units 1 & 2),
ALAB-828, 23 NRC 13, 21-22 (1986).

As to the third factor with regard to "assistance in
developing the record," a late petitioner placing heavy
reliance on this factor and claiming that it has substar.-
tial technical expertise in this regard should rresent a
bill of particulars in support of such a claim. Detroit
Edison Co. (Greenwood Energy Center, Units 2 & 3), ALAB-
476, 7 NRC 759, 764 (1978). At the same time, i% is not
necessary that a petitioner have some specialized educa-
tion, relevant experience or ability to offer qualified
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experts for a favorable finding on this factor to be made.
South Carolina Electric & Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), LBP-78-6, 7 NRC 209, 212-213 (QSJB).

when an intervention petitioner addresses the 10 CFR
§ 2.714(a)(3) criterion for late intervention requiring a
showing of how its participation may reasonably be expected
to assist in developing a sound record, it should set out with
as mush particuiarity as possible the precise issues it plans
to cover, identify its prospective witnesses, and summarize
their proposed testimony. See generally South Carolina
Electric and Gas Co. (Virgil C. Summer Nuciear Station, Unit
1), ALAB-642, 13 NRC 881, 894 (1981), aff'd sub nom.
Fairfield United Action v. Nuclear Regulatory Commission, 679
F.2d 261 (D.C. Cir. 1982); Detroit Edison Co. (Greenwood
Energy Center, Units 2 and 3), ALAB-476, 7 NRC 759, 764
(1978); Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB-743, 18 NRC 387, 399 (1983), citing,
Mississippi Power and Light Co. (Grand Gulf Nuclear Station,
Units 1 and 2), ALAB-704, 16 NRC 1725, 1730 (1982); Washington
Public Power Supply System (WPPSS Nuclear Project No. 3),
ALAR-747, 18 NRC 1167, 1177 (1983); Washington Public Power

) (WPPSS Nuclear Project No. 3), ALAB-767, 19 NRC
984, 985 (1984); General Electric Co. (GETR Vallecitos), LBP-
84-54, 20 NRC 1637, 1644 (1984); Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-88-
12, Z€ NRC 605. 611 (1988).

Vague assertions regarding petitioner’s ability or resources

are insufficient. Mississippi Power and Light Co. (Grand Gulf
Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725, 1730

(1982); Detroit Edison Co. (Enrico Fermi Atomic Power Plant,
Unit 2), ALAB-707, 16 NRC 1760, 1766 (1982), citing, Grand
Gulf, supra, 16 NRC at 1730.

It is the petitioner’s ability to contribute sound evidence
rather than asserted legal skills that is of significance in
determining whether the petitioner would contribute to the
development of a sound recora. Kansas Gas and Electric Co.
(Wolf Creek Generating Station, Unit 1), LBP-84-17, 19 NRC
878, 888 (1984), citing, Houston Lighting and Power (o.
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-671,
15 NRC 508, 513 n.14 (1982).

The ability to contribute to the development of a sound
record is an even more important factor in ccses where
the grant or denial of the petition will also decide
whether there will be any adjudicatory hearing. There
is nc reason to grant an inexcusably late intervention
petition unless there is cause to believe that the pe-
titioner not only proposes to raise at least one sub-
stantial safety or environmental issue, but is also able
to make a worthwhile contribution on it. Washington
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Generating Station, Units 1 & 2), ALAB-322, 3 NRC 328 (1976).
Standing to intervene as a matter of right does not hinge upon
a petitioner’s potential contribution to the decisionmaking
process. Virginia Electric & Power Co. (North Anna Power
Station, Units 1 & 2), ALAB-342, 4 NRC 98 {1976). Neverthe-
less, a petitioner’s potential contribution has a definite
bearing on "discretionary intervention." See Section 2.9.4.2.

In Portland General Electric Co. (Pebble Springs Nuclear
Plant, Units 1 & 2), ALAB-333, 3 NRC 804 (1976), the Appeal
Board certified the following questions to the Commission:

(1) Should standing in NRC proceedings be governed by
"Judicial" standards?

(2) If no "right" to intervene exists under whatever
standing rules are found to be applicable, what
degree of discretion exists in a Board to admit a
petitioner anyway?

The Commission’s response to the certified question is
contained in Portland General Electric Co. (Pebble Springs
Nuclear Plant, Units 1 & 2), CLI-76-27, 4 NRC 610 (19/6).
Therein, the Commission ruled that judicial concepts of
standing should be applied by adjudicatory boards in determin-
ing whether a petitioner is entitled to intervene as of right
under Section 189 of the Atomic Energy Act. As to the second
question referred by the Appeal Board, the Commission held
that Licensing Boards may, as a matter of discretion, grant
intervention in domestic licensing cases to petitioners who
are not entitled to intervene as of right under judicial
standing doctrines but who may, nevertheless, make some

contribution to the proceeding.

Standing to intervene, unlike the factual merits of con-
tentions, may appropriately be the subject of an evidentiary
inquiry before intervention is granted. Consumers P
(Midland Plant, Units 1 & 2), LBP-78-27, 8 NRC 275, 277 n.l
(1978).

“There is no question that, in an operating license pro-
ceeding, the question of a potential iitervenor’s standing is
a significant one. For if no petitioner for intervention can
satisfactorily demonstrate standing, it is likely that no
hearing will be held." Detroit Edison Company (Enrico Fermi
Atomic Power Plant, Unit 2), LBP-78-37, 8 NRC 575, 582 (1978).
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The Commission has held that contemporaneous judicial concepts
should be used to determine whether a petitioner has standing
to intervene. Niagara Mohawk Power Corp. (Nine Mile Point
Nuclear Station, Unit 2), LBP-83-45, 18 NRC 213, 215 (1983),
¢citing, Portland General Electric Co. (Pebble Springs Nuclear
Plant, Units 1 and 2), CLI-76-27, 4 NRC 610 (1976).

Judicial concepts of standing will be applied in determining
whether a petitioner has sufficient interest in a proceeding
to be entitled tn intervene as a matter of riyht under Section
189 of the Atomic Energy Act of 1954. Metropolitan Edison Co.
(Three Mile Island NucTear Station, Unit 1), CLI-83-25, 18 NRC

327, 332 (1983), citing, Portland ﬁgngrg] Electric Co. (Pebble
Spr1n?s Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610
(1976).

Judicial concepts of standing require a showing that (a) the
action sought in a prcceeding will cause "injury-in-fact," and
(b) the injury is arguably within the “zone uf interests"”
protected by statutes governing the proteeding. Metr itan
Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-
83-25, 18 NRC 327, 332 (1983).

In order to establish standing, a petitioner must show: (I)
that he has perso"a11y suffered a distinct and pa]pab]e harm
that constitutes injury-in-fact; (2) that the injury fairly
can be traced to the challenged action; and (3) that the
injury is likely to be redressed by a favorable decision.

Dellums v. NRC, 863 F.2d 968, 971 (D.C. Cir. 1988).

Where a petitioner does not satisfy the judicial standards for
standing, intervention could still be allowed as a matter of
discretion. Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), CLI-83-25, 18 NRC 327, 333 (1983).

2.9.4.1.1 “"Injury-In-Fact" and "Zone of Interest" Tests for Standing
to Intervene

Although the Commission’s Pebble Springs ruling (CLI-76-
27, 4 NRC 610) permits discretionary intervention in
certain limited circumstances, it stresses that, as a
general rule, the propriety of intervention is to be
examined in the 1ight of judicial standing principles.
The judicial principles referred to are those set forth
n Sierra Club v. Morton, 405 U.S. 727 (1972); Egr1ow ¥,
gglljns, 397 U.S. 159 (1970); and Association of Data
Processing Service Qrggnizg;igng v. Camp, 397 U.S. 150
(1970). Such standards require a showing that (1) the
action being challenged could cause injury-in-fact to
the person seeking to establish standing, and (2) such
injury is arguably within the zone of interests protected
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by the statute governing the proceeding. Consumers Powr

Co. (Palisades Nuclear Power Facility), LBP-81-26, 14 ! .

247, 250 (1981), citing, P

(Marble Hi1l Nuclear Generating Station, Units 1 and 2),

CLI-80-10, 11 NRC 438 (1980);

Co. (Point Beach, Unit 1), CLI-80-38, 12 NRC 547 (1980);
(Pebble Springs Nuclear Plant,

Units 1 and 2), CLI-76-27, 4 NRC 610 (1976); Nuclear Fuel

Y

Authority (Western New York Nuclear Service Center), LBP-82-
36, 15 NRC 1075, 1083 (1982); b

(Limerick Generating Station, Units 1 and 2), LBP-82-43A, 15
NRC 1423, 1431, 1432 (1982), citing,

Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27,
4 NRC 610, 612-13 (1976); Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), CLI-85-2, 21 NRC 282, 316
(1985); Boston Edison Co. (Pilgrim Nuclear Power Station),

LBP-85-24, 22 NRC 97, 98 n.6 (1985), affirmed on other
grounds, ALAB-816, 22 NRC 461 (1985).

Purely academic interests are not encompassed by 10 CFR

§ 2.714(a) which states that any person whose interest is
affected by a proceeding shall file a written petition for
leave to intervene. Commonwcalth Edison Co. (Dresden Nuclear
Power Station, Unit 1), LBP-82-52, 16 NRC 183, 185 (1982).

see generally, CLI-81-25, 14 NRC 616 (1981), (guidelines for
Board).

Two tests must be satisfied to acquire standing: (1)
petitioner must allege "injury-in-fact" (that some injury has
occurred or will probably result from the action involved);
(2) petitioner must allege an interest "arguably within the
zone of interest" protected by the statute.

ight (Skagit/Hanford Nuclear Power Project, Units |}
and 2), LBP-82-74, 16 NRC 981, 983 (1982), citing, Warth v.
Selden, 422 U.S. 490 (1975); Sierra Club v. Morton, 405 U.S.
727 (1972); m (Palisades Nuclear Plant),
LBP-79-20, 10 NRC 108, 113 (1979); Duquesne Light Co. (Beaver
Valley Power Station, Unit 2), !.BP-84-6, 19 NRC 393, 428
(1984).

A petitioner must allege &n "injury-in-fact" which must be
within the "zone of interests" protected by the Atomic Energy
Act or the National Environmental Policy Act of 1969. i
Mohawk Power Corp. (Nine Mile Point Nuclear Station, Unit 2),
LBP-83-45, 18 NRC 213, 215 (1983).

Wiih respect to "zone of interest," the Appeal Board, in
Virginia Electric & Power Co. (North Anna Power Station,
Units 1 & 2), ALAB-342, 4 NRC 98, 103 n.6 (1976), rejected
the contention that tne Atomic Energy Act includes a
"party aggrieved" provision which would require for
standing purposes simply a showing of injury-in-fact.
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The Commission agreed with this analysis in its Pebble
Springs decision. As such, zone of irterest requirements
are not met simply by invoking the Atomic Energy Act but
must be satisfied by other means. The following should
be noted with regard to "zone of interest" requirements:

(1) The directness of a petitioner’s connection with a
facility bears upon the sufficiency of its allegations of
injury-in-fact, but not upon whether its interests fall
within the zone of interest which Congress was protecting
or regulating. ‘lirginia Electric & Power Co. (North Anna
Power Station, Units 1 & 2), ALAB-342, 4 NRC 98 (1976).

(2) The Atomic Energy Act and its implementing regula-
tions do not confer standing but rather require an
additional showing that interests sought to be protected
arguably fall within the zone of interests protected or
regulated by the Act. Virginia Electric & Power Co.,
ALAB-342 supra; accord. Portland General Electric Co.
(Pebble Springs Nuclear Plant, Units 1 & 2), CLI-76-27, 4
NRC €1C (1976).

(3) While potential loss of business reputation is a
cognizable "injury-in-fact," an interest in protecting
business reputation and avoiding poessible damage claims
is not arguably within the zone of interest which the Act
seeks to protect or regulate. Virginia Electric & Power
Co., ALAB-342, supra (business reputation of reactor
vessel component fabricator clearly would be injured if
components failed during operation; however, fabricator’'s
interest in protecting his reputation by intervening in
hearing on adequacy of vessel supports was not within the
zone of interests sought to be protected by the Atomic
Energy Act).

(4) The economic interest of a ratepayer is not sufficient
to allow standing to intervene as a matter of right since
concern about rates is not within the scope of interests
sought to be protected by the Atomic Energy Act. Kansas
Gas & Electric Co. (Wolf Creek Generating Station, Unit
1), ALAB-424, 6 NRC 122, 128 (1977); Ienne

(Watts Bar Nuclear Plant, Units 1 & 2), ALAB-

413, 5 NRC 1418, 1420-1421 (1977); Detroit Edison Co.
(Greenwood Energy Center, Units 2 & 3), ALAB-376, 5 NRC
426 (1977); Public Service Co. of Oklahoma (Black Fox
Nuclear Power Station, Units 1 & 2), LBP-77-17; 5 NRC 657
(1977). Nor is such interest within the zone of
interests protected by the Nationai Environmental Policy
Act. Portland General Electric Company (Pebble Springs
Nuclear Plant, Units 1 & 2), ALAB-333, 3 NRC 804 (1976).
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(5) A person’s interest as a taxpayer does not fall with-
in the zone of interests sought to be protected by either
the Atomic Energy Act or the National Environmental
Policy Act. Tennessee Valley Authority (Watts Bar
?g;;;;r Plant, Units 1 & 2), ALAB-413, 5 NRC 1418, 1421

(6) Economic injury gives standing under the Natioral
Environmental Policy Act only if it is environmentally
related. Tennessee Valley Authority (Watts Bar Nuclear
Plant, Units 1 & 2). ALAB-413, 5 NRC 1418, 1421 (1977).

Long Island Lighting Co. (Jamesport Nuclear
??;;E)Station. Units ! & 2), ALAB-292, 2 NRC 63i, 640

The test is a cognizable interest that might be adversely
affected by one or another outcome of the proceeding. No
interest is to be presumed. There must be a concrete
demonstration that harm could flow from a esult cf the
proceeding. Nuclear Engineering Co., Inc. (Sheffield, I11.
Low-Level Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737, 743 (1978).

An individual alleging that violation cf constitutional
provisions by governmenta)l actions based on a statute will
cause him identifiabie injury should have standing "o
challenge the constutuu1ona1ity of those actions. itﬂjgdg]u
phia Electric Co. (Limerick Generating Station, Urits ] and
2), LBP-82-43A, 15 NRC 1423, 1445 (1982), citing, Chicano
Police Officer's Association v. Stover, 526 F.2d 431 436
(10th Cir. 1975), vacated and remanded on other grourds, 426

U.S. 994 (1976), heiding on standing reaffirmed, 552 F.2d 918
(10th Cir. 1977); 3 K. Davis Administrative Law T eatise

22.08, at 240 (1958).

The courts have not resolved the issue of whether an in-
dividual who suffers economic injury as a result of a Board’s
decision to bar him from working in a certain job would be
within the zone of interests protected by the Atomic Energy
Act. Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), CLI-85-2, 21 NRC 282, 316 (1985). See,
e.9., Consumers Power Co. (Palisades Nuclear Fower Facility),
ALAB-670, 15 NRC 493, 506 (1982) (concurring opinion of Mr.

Rosenthal), vacated as moot CLI-82-18, 16 NRC 50 (1982).

Allegations that a plant will cause radiologically con-
taminated food which a person may consume are too remote and
too generalized to provide a basis for standing to intervene.
Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), LBP-82-43A, 15 NRC 1423, 1449 (1982); Boston Edison
Co. (Pilgrim Nuclear Power Station), LBP-85-24, 22 NRC 97, 98,
affirmed on other grounds, ALAB-816, 22 NRC 461 (1985).
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For antitrust purposes, the interest of a ratepayer or ‘
consumer of electricity is not necessarily beyond the
zone of interests protected by Section 105 of the Atomic
Energy Act. However, the petitioner must still demon-
strate that an injury to its economic interests as a
ratepayer would be the proximate result of anticompetitive
activities by the liceniee. Detroit Edison Co. (Enrico Fermi
?}g?ic Power Plant, Unit 2), LEP-78-13, 7 NRC 583, 592-593
8).

Antitrust consideratiuns to one side, neither the Atomic
Energy Act nor the National Environmental Policy Act includes
in its "zone of interests" the purely economic personal
concerns of a member/ratepayer of a cooperative that purchases
power from a prospective facility co-owner, Detroit Edison
Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-470, 7

NRC 473, 474-475 (1978). See also e n

Co. (Skagit/Hanford Nuclear Power Project, Units 1 and 2),
LBP-82-26, 15 NRC 742, 744 (1982).

General economic concerns are not within the proper scope of
issues to be litigated before the boards. Concerns about a
facility’s impact on local utility rates, the local econoiny,
or a utility’s solvency, etc., do not provide an adequate
basis for standing of an intervenor or for the admission of an
intervenor’s contentions. Such economic concerns are more
appropriately raised before state economic regulatory
agencies. Public Service Co. of New Hampshire (Seabrook
Station, Unit 2), CLI-84-6, 19 NRC 975, 978 (1984); Washington
Public Egyg[ Supply System (WPP3S Nuclear PrOJect No. 1),
ALAB-771, 19 NRC 1183, 1190 (1984); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-789, 20 NRC
1443, 1447 (1984).

Nor is a union’s admittedly economic interest in maintaining
contractually protected employment rights an interest that is
within the "zone of interests" protected by the Atomic Energy
Act; it therefore cannot serve as a basis to request a hearing
as a matter of right under Section 18%a. Consumers Power (Co.
(Palisades Nuclear Power Facility), LBP-81-26, 14 NRC 247, 251
(1981).

For an amendment authorizing transfer of 20% of the ownership
of a facility, allegations that a petitioner would "receive"
only 80% of the electricity produced by the rlant rather than
the 100% "assumed in the 'NEPA balance’" were *‘nsufficient to
give standing as a matter of right because it was an economic
injury outside the zone of interests to be protected and the
NEPA cost-benefit an2lysis considers the overall benefits to
society rather than benefits to an isolated portion. Detroit
fEdison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-
11, 7 NRC 381, 390-90, aff’'d, ALAB-470, 7 NRC 473 (1978).
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Unit 2), LBP-78-11, 7 NRC 381, 387, aff'd, ALAB-470, 7 NRC 473
(1978) (mnther attempted to azsert the rights of her son who
attended medical schoo! near a proposed facility).

"[1]t is clear that an organization may establish its standing
through the interest of its members; but, to do so, it must
identify .pecifically the name and address of at least on~
affected member who wishes to be represented by the organiza-
tion." ngxngix_ig%;?n_gnmngn‘ (Enrico Fermi Atomic Power
Plant, Unit 2), LBP-78-3, RC §75, 583 (1978);

§lnkll.ﬂusls%£_;n¥£z_' (Vermont Yankee Nuclear Power
tation), LBP-87-7, 25 NRC 116, 1i8 (1987).

Where on organization is to be represented in an NRC pro-
ceeding by ore of its m'mbers, the member must demonstrate
authorization by that organization to represent it. Fermi,
supra, 8 NRC at 583.

If an officia)l of an organization has the raquisite persona)
interests to support an intervention petition, her signature
on the organization’s petition for intervention is enough to
give the organization standing to intervene. However the
organization is not always necessarily required to produce an
affidavit from a member or sponsor authorizing it to represent
that member or sponsor. The organization may be presumed to
represent the interests of those of its members or sponsors 1.
the vicinity of the facility. (Where an organization has ' .
membérs, its sponsors can be considered the equivalent to n
bers where they financially support the organization’s objec-
tives and have indicated a desire to be represented by the
organization). (onsolidated Edison Co. of N.Y. (Indian Point,
Unit No. 2) and Power Authority of the State of N.Y. (Indian
??;gt; Unit No. 3), LBP-82-25, 15 NRC 715, 728-729, 734-736
2).

To establish the requisite “injury-in-fact" for standing, a
petitioner must have - "real stake" in the outcome, a genuine,
actual, or direct stake, but not necessarily a substantial
stake in the outcome. An organization meets this requirement
where it has identified one of its members who possesses the
requisite standing. Houston Lighting and Power Co. (South
Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 447-448

(1359). see Dellums v. NRC, 863 F.2d 968, 972-73 (D.C. Cir.
1988) .

An organization seeking to obtain standing in a representative
capacity must cemonstrate that a member has in fact authorized
such representation. Houston Liyhting and Power Co. (South
Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 444
(1979), aff’'d, ALAB-549, ¥ NRC 544 (1979); Detroit Edison Co.
(Enrico Fermi Atomic Power Plant, Unit 2), LBP-79-1, 9 NRC 73,

77 (1979); Consumers Power Company (Palisades Nuclear Plant),
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LEP-79-20, 10 NRC 108, 113 (1979); Commo
(Dresden Nuclear Power Station, Unit No. 1), |BP-82-52, 16

NRC 183, 185 (1982), ,
‘l&:"§7§'??§73?°‘;:;_,:32%5%%2’ et (1981)

(Guidelines ror Board); "
(Zimmer Nuclear Power Station, Unit 1), LEP-82-54, 16 NRC 210,

216 (1902{. ¢iting, Houston Lighting and gnzg: Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377
11979&; D||nunn%_L._lgn_&__E,n_L (Beaver Valley Power Station, Unit
2), LBP-84-6, 19 NRC 393, 4]1 (1984);

ngg;_s?fs‘ (Vermont Yankee Nuclear Power Station), LBP-87-7,
25 NRC , 118 (.987). Where the affidavit of the member is
devoid of any statement that he wants the organization to
represent his interests, it is unwarranted for the Licensing
Board to infer such authorization, particularly where the

opportunity was offered to revise the document and was
ignored. Beaver Valley, supra, 19 NRC at 411,

To have standing, an organization must show injury either to
its organizational interests or to the interests of members

who have authorized it to act for them. Ehill!llﬂhi%.il!&&!lﬁ
Co. (Limerick Generating Station, Units 1 and ?), LBP-82-43A,
15 NRC 1423, 1437 (1932?. citing, Warth v, Selgin, 422 U.S.
490, 5§11 (1975); Sierra Club v. Morton, 405 U.5. 727, 739-740

(1972); Consumers Power Co, (Palisades Nuclear Plant), LRP-78-
20, 10 NRC 108, 113 (1979).

An organization depending upon injury to the interests of its
members to estaolish standing, must provide with its petition
identification of at least one member who will be injured, &
description of the nature of that injury, and an authorization
for the organization to represent that individual in the
proceeding. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1437 (1982),
¢iting, Houston Lighting and Pow (Allens Creek Nuclear
Geggg;ting Station, Urit 1), ALAB-535, 9 NRC 377, 390-96

(1 .

Absent express authorization, an organization which is a
party to an NRC proceeding may not represent persons other
than its own members. Since there are no Commission regu-
lations allowing parties to participate as private attor-
neys general, an organization acting as an intervenor

may not claim to represent the public interest in general
in addition to representing the specialized interests of
its members. In this vein, a trade association of home
heating oil dealers cannot be deemed to represent the
interests of employees and customers of the dealers.
Similarly, an organization of residents living near a
proposed plant site cannot be deemed to represent the
interests of other residents who are not members. Long

Island Lighting Co. (Shoreham Nuclear Power Station,
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Unit 1), LBP-77-1i, § NKC 481 (1977);

gnﬂ_#%ghxigna (Skag ' c/Hanford Nuclear Power Project, Units 1
and 2), LBP-82-74, 16 NRC 98], 984 (1982), citing, Shoreham,
Supra, 5 NRC at 48], 483.

An organization must, in itself, and through its own member-
ship, fulfill the requirements for standing.

, 16 NRC at 984, :
!Evgblo Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4
NRC 610, 613 (1976).

An organizatiin has sufficiently demonstrated its standing to
intervene if its petition is signed by a ranking official of
the organization who himself has the requisite personal
interest to support the interveni:on. an organization seeking
intervention need not demonstrate that its membershipy had
voted to seek intervention on the matter raised by a submitted
contention, and had authorized the author of the intervention
petiticn to represent the organization.

(Amendment to Materials License SNM-1773 -- Transportation of
Spent Fuel from Oconee Wuclear Station for Storage at McGuire
Nuclear Station), ALAB-528, 9 NRC 146, 15] (1979).

An organization cannot meet the "interest" requirement for
standing by acquiring a new member considerably after the
deadline for filing of intervention petitions who meets the
“interest" requirement, but who has not estab)ished good cause

for the out-of-time filing. u1sh1ng&cn.ﬁuhlis.fnuzr.ﬁuanlx
sSystem (WPPSS Nuclear Project No. 2), LBP-79-7, 9 NRC 330, 335

(1979). The organization cannot in this situation amend its
original pleading to show the interest of the new member; the
Licensing Board has interpreted 10 CFR § 2.714(a)(3) to

permit amendment of a petition relative to interest only by
those individuals who have made a timely filing and are merely
particularizing how their interests may be affected. WPPSS,
supra, 9 NRC at 336.

Where th- -~etitioner organization’s membership solicitation
brochur :monstrates that the organization’s sole purpose is
to oppose nuclear power in general and the construction and
operation of nuclear plants in the northwest in particular,
mere membership by a person with geographic standing to
intervene, vithout specific representational authority, is
sufficient to confer standing. Washington i

system (MPPSS Nuclear Project No. 1), LBP-83-16, 17 NRC 479,
482 (1983).

A petitioner organization cannot amend its petition to

satisfy the timeliness requirements for filing without leave
of the Board to include an affidavit executed by someone who
became a member after the due date for filing timely petition.

WPPSS, supra, 17 NRC at 483,
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It is not necessary for the individual on whom organizational
standing is based to be conversant with, and able to defend,
each and every contention raised by the organization in
pursuing his interest. Litigation strategy and the technical
details of the complex prosecution of a nuclear power
intervention are best left to the resources of the organiza-
tiona)l petitioners. WPPSS, supra, 17 NRC at 485.

2.9.4.1.3 Standing to Intervene in Export Licensing Cases

JUNE 1987

In onal Co., CLI-76-6, 3 NRC 563 (1976), the
Commission dealt with the question as to whether the Natural
Resources NDefense Council and the Sierra Club could intervene
as of right and demand a hearing in an expcrt licensing case.
The case involved the export of fuel to India for the garapur
project. The petitioners contended that at lvast one member
of the Sierra Club and several members of NRDC lived in India
and thus would be subject to any hazards creatcd by the
reactor.

In rejecting the argument that there was a right to intervene,
the Commissiun stated:

If petitioners allege a concrete and direct injury
their claim of standing is not impaired merely be-
cause similar harm is suffered by many others.
However, if petitioners’ ’asserted harm is a
“generalized grievance" shared in substantially
equal measure by all or a large class of citizens,
that harm alone normally does not warrant exercise
of jurisdiction’. 3 NRC at 576,

The Commission held that the alleged interests were de
minimis (3 NRC at 575), noting that, while in domestic
licensing cases claims of risk that were somewhat remote have
been recognized as forming a basis for intervention, Section
189(a) of the Act (42 U.S.C. § 2239(a)) would not be given
such a broadly permissive reading (3 NRC at 571) in export
licensing cases.

Consistent with its decision in fdlow International Co.,

CL1-76-6, 3 NRC 563 (1976), the Commission has hela that

a petitioner is not entitled to intervene as a matter of
right where its petition raises abstract issues relating

to the conduct of U.S. foreign policy and protection of

the national security. The petitioner must establish that
it will be injured and that the iujury is not a generalized
rievance shared in subsiantially equal measure by all or a
arge class of citizens. h t Ten ations,

CLI-77-24, 6 NRC 525, 531 (1977). Nevertheless, the

Commission may, in its discretion, direct further public
proceedings if it determines that such proceedings would

be in the public interest even though the petitioner has
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Nuclear Power Plant, Units | and 2), LBP-82-98, 16 NRC 1459,

1466 (1982), citing, mnmumPM% (Allens
Creek Nuclear Generating Staticn, Unit 1), ALAB-590, 11 NRC

542 (1980),

The admission of a contention does not require anticipation of
the contents of a document that has not been filed. A
contention may address any current deficiency of the applica-
t;gn. proz;ding the contention is specific. Perry, supra, 16
NRC at 1469,

The Commission could not have intended that prior to admitting
a contertion advocating a safety measure, the Board should
have found that a significant risk surely existed without such
a safety measure. Such a ‘inding should reflect the cutcome
of that 1itigetion rather than its starting point. .

(Indian Point, Unit 3) and Power

(Indian Point, Unit 3),

LBP-82-105, 16 NRC 1629, 1634 (1982).

A contention about a matter not covered by a specific

rule need only allege that the matter poses a significant
safety problem. That would be enough to raise an issue
under the general requirement for operating licenses [10 CFR
§ 50.57(a)(3)) for finding of reasonable assurance of opera-
tion without endangering the health and safety of the public.
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-
82-116, 16 NRC 1937, 1946 (1982).

An intervenor’'s failure to particularize certain contentions
or even, arguendo, to pursue settlement negotiations, when
taken by itself, does not warrant the out-of-hand dismissal of
intervenors’ proposed contentions. There is a sharp contrast
between an intervenor’s refusal to provide information
requested by another party on discovery, even after a
Licensing Board order compelling its disclosuve, and the
asserted failure of intervenors to take advantage of addi-
tianal opportunity to narrow and particularize their conten-

tions. Llong lsland Lighg]ng Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-82-75, 16 NRC 986, 990 (1982).

Pursuant to 10 CFR § 2.707, the Licensing Board is empowered,
on the failure of a party to comply with any prehearing
conference order, "tc make such orgers in regard to the
failure as are just." The just result, where intervenors have
not fully availed themselves of an opportunity to further
particularize their contentions, is to simply rule on
intervenors’ contentions as they stand, dismissing those
proposed contentions which lack adequate bases a.d specit-
icity. Shoreham, supra, 16 NRC at 990; Philadelphia Electric

Lo. (Limerick Generating Station, Units 1 and 2), ALAB-804,
21 NRC 587, 592 (1985).
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The Licensing Board may 1imit the time for the fi\1ng of
contentions to less than that normally allotted by the rules,
10 CFR § 2.714(a)(3) and (b), so that all participants know
before tho{ arrive at the special prohoarint conference, what
position the proponents of the plant are taking on the various
contentions, . (Allens Creek
Nuclear Generating Station, Unit 1), ALAE 565, 10 NRC 521, 523
(1979). " (GETR Vallecitos), LBP-

83-19, 17 N : 575 (lD&!) anﬁ u9n;1nn_L1?hlinl.a_2gI§§.£n;
(Allens Creek Nuclvar Generating Station, Unit 1), LAB-574,
11 NRC 7, 12-13 (1980).

Commission regulations direct that contentions be filed in
advance of a prehearing conference. Public 53[11;; Co. of New
ﬁ;mn;h%:g (Seabrook Station, Units 1 and 2), ALAB-737, 18 NRC
168, 172 n.4 (1983), citing, 10 CFR § 2.714(b).

A Licensing Board should not address the merits of a conten-
tion when determining its admissibility. Public Service (o,
of New Hampshire (Seabrook Station, Units 1 and 2), LBP-¥2-
106, 16 NRC 1649, 1654 (198Z), ¢iting, Allens Creek, supra,
11 NRC at 542; Kansas Gas & Electric Co. (Wolf Creek Generat-
ing Station, Unit 1), LBP-84-1, 19 NRC 29, 34 (1984);
(Braidwood Nuclear Power Station,
Units | and 2), LBP-85-11, 21 NRC 609, 617 (1985), rev'd and
remanded on other arcunds, CLI-86-8, 23 NRC 241 (1986);
Carolina Power und Light Co. and North Carolina Eastern
!:niﬁlgll_ﬂﬂnlt_ﬂggnsx (Shearon Harris Nuclear Power Plant),
ALAB-837, 23 NRC 525, 541 (1986); lexas Utilities Electric (o,
(Comanche Peak Steam Electric Station, Unit 1), ALAB-868, <5
NRC 912, 933 ‘1987), Vermont Yankee Nuclear Power Corp,
(Vermont Yankee Nuclear Power Station), LBP-88-26, 28 NRC 440,
446 (1988); Sierra Club v. NRC, 862 F.2d 222, 228 (9th Cir.
1988). See Consumers Power Co. (Midland Plant, Units 1 and
2), LBP-84-20, 19 NRC 1285, 1292 (1984), citing, Allens Creek,
supra, 11 NRC 542; Alabama Power (0. (Joseph M. Farley Nuclear
Plant, Units 1 and 2), ALAB-182, 7 Ak. 210, 216 (1974), rev'd
, CLI-74-12, 7 AEC 203 (1974); and Ququesne
(Beaver Valley Power Station, Unit 1), ALAB-109, 6
AEC 243, 244-45 (1973). What is required is that an inter-
venor state the reasons for its concern. Seabrook, supra,
¢iting, Allens Creek. supra.

Relevance is not the only criterion for admissibility

of a contention. 10 CFR § 2.714 requires that the bases
for each contention must be set forth with reasonable
specificity. Misconsin Electric Power Co. (Point Beach
Nuclear Plant, Unit 1), LBP-82-108, 16 NRC 1811, 182]
(1982). See Cleveland Electric I1lluminating Co. (Perry
Nuclear Power Plant, Units 1 and 2), LBP-81-24, 14 NRC
175, 181-84, (1981); Commonwealth Edison Co. (Braiowood
Nuclear Power Station, Units 1 and 2), LBP-85-11, 2] NRC
609, 617, 627 (1985), rev'd and remanded on other grounds,
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CLI-86-8, 23 NRC 24] (1986);

(Limerick Generating Station, Units ] and 2), CLI-B5-15, 22
NRC 184, 187 (1985); (South
Texas Project, Units | and 2), -86-8, NRC 182, 188

(1986); i_ﬂgglg‘x_ggrg‘ (Three Mile
Island Nuclear Station, Unit 1), LBP-86-10, 23 NRC 283, 285

(1986) ; g North Caroling
(Shearon Harris huclear Power
ant), ALAB-837, 23 NRC , 541 (1986); %fsiiig_ﬁnx_;ng
§1gg1[1g_ﬂg, (Diablo Canyon Nuclear Power Plant, Units 1 and
), LBP-B6-21, 23 NRC 84S, 851 (1986); EMMlgmu&mgs
%?‘N&L1uor$ck Generating Station, Units 1 and 2), ALAB-B45,

C 220, 230 (1986);
(Vermont Yankec Nuclear Power Station), LBP-87-17, 2 C 838,
842, 847 (1987), aff'd in part on other grounds, ALAB-869, 26
NRC 13 (1987), cg:gg:fai ggg}:g_nn_nlhgé:ggfnnni. ALAB-B876, 26
NRC 277 (1987); 1 i (Comancne Peak
Steam Electric Station, Unit 1), ALAB-B68, 25 NRC 912, 930
(1987); Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units | and 2), LBP-87-24, 26 NRC 159, 162, 165
(1987), aff’'d, ALAB-880, 26 NRC 448, 456 (1987), '
Sierra Club v, NRC, 862 F.2d 222 (9th Cir. 1988);
and Electric Co, (Diablo Canyon Nuclear Power Plant, Units |
and 2), ALAB-B77, 26 NRC 287, 292-94 (1987); Florida Power and
Light Co, (St. Lucie Nuclear Power Plant, Unit 1), LBP-88-10A,
27 NRC 452, 455, 458 (1988), aff'd, ALAB-893, 27 NRC 6?7
(1988). A long and detailed 1ist of omissions and problems
does not, without more, provide a basis for believing that
there is a safety issue. Discovered problems are nct in
themselves grounds for admitting a contention. JTexas
Utilities Generating Co. (Comanche Peak Steam Electric
Statton, Units ] and 2), LBP-83-75A, 18 NRC 1260, 1263 n.6
(1983); Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-819, 2 NRC 681, 725 (1985).
sec Philadelphia Electric Co, () imer ..k Generating Station,
Units 1 and 2), ALAB-845, 24 NRC 220, 240 (1986).

The puryoses of the basis-for-contention requirement are:
(1) to help «-sure that the hearing process is not
improperly inve. ', for example, to attack statutory
requirements or regulations; (2) to help assure that

other parties are sufficiently put on notice so that they
will know at least generally what they will have to defend
against or oppose; (3) to assure that the proposed issues
are proper for adjudication in the particular proceeding--
i.e., generalized views of what applicable policies ought
to be are not proper for adjudication; (4) to assure

that the contentions apply to the facility at bar; and

(5) to assurc that there has been sufficient foundation
assigned for the contentions to warrant further explana-

tion. General Public Utilities Nuclear Corp. (Three
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Mile Island Nuclear Station, Unit 1), LBP-86-10, 23 NRC

283, 28% “”‘L' ¢iting, W (Peach
Bottom Atomic Power Station, Units 2 and 3), ALAB-216, 8

AEC 13, 20-21 (1974). mgs_mmxm_um&nﬁ
Comanche Peak Steam Electriz Station, Unit 1), ALAB-868,

5 NRC 912, 931-33 (1987); Sierra Club v. NRC, 862 F.2d 222,
227-28 (9th Cir. 1988).

The fact that the Office of Investigation and the Office of
Inspector and Auditor are investigating otherwise unidentified
allegations is insufficient basis for admitting a contention.
E{ tr (Dia's10 Canyon Nuclear Power

ant, Units 1 and 2), LBP-86-2]1, 23 NRC 49, 857-858 (1986).

Neither the Commission’s Rules of Practice nor the pertinent

statement of consideration puts an absolute or relative limit

on the number of contentions that may be admitted to a

licensin proceedinx. See 10 CFR § 2.714(a), (b); 43 fed.
pri

17798, 17799 ( 126, 1978). Cleveland Electric
(Perry Nuclear Power Plant, Iinits 1 and 2),
ALAB-706, 16 NRC 1754, 1757 (1982).

Pro se intervenors are not held in NRC procezdings to a high
degree of technical compliance with legal requirements and,
accordingly, #° long as parties are sufficiently put on notice
as to what has (o be defended againsi or opposed, specificity
requirements will generally be considered satisfied. However,
that is not to suggest that a sound basis for each contention
is not required to assure that the proposed issues are proper
for adjudication. Consolidated Edison Co. of N.Y. (Indian
Point, Unit 2) and Power Authority of the State of N.Y.
(indian Point, Unit 3), LBP-83-5, 17 NRC 134, 136 (1983).

Agency procedural requirements simply raising the threshold
for admitting some contentions as an incidental effect of
regulations designed to prevent unnecessary delay in the
hearing process are reasonable. Quke Power Co. (Catawba
Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041, 1047
(1983).

Should the subsequent issuance of the SER lead to a change in
the FSAR and thereby modify or moot a contention based on that
document, that contention can be amended or promptiy disposed
of by summary disposition or a stipulation. However, the
possibility that such a circumstance could occur does not
provide a reasonable basis for deferring the filing of safety-
related contentions until the Staff issues its SER. Catawba,
supra, 17 NRC at 1049,

NRC has the burden of complying with NEPA. The adequacy

5f the NRC’'s environmental review as reflected in the
adequacy of a DES or FES is an appropriate issue for
litigation in a licensing proceeding. Because the adequacy
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of those documents cannot be determined before they are
prepared, cortentions regarding their adequacy cannot be
expected to be proferred at in earlier stage of the

proceeding before the documents are available. That does

not mean that no environmental contentions car be formulated
before the Staff issues a DES or FES. While all environmenta)
content '~ns may, in a general sense, ultimately be challenges
to th: NRC's compliance with NEPA, factual aspects of
particular issues can be raised boforc the DES is prepared.
Just as the submission of a safety-reia ed contention based on
the FSAR is not to be deferred simply because the Staff may
later issue an SER requiring a change in a ¢ fety matter, so
teo, the Commiszion expects that the filing of an environmen-
tal concern based on the applicart’s environmental report

will not be deferred simply because the Staff may subsequently
provide a different analysis in its DES. Duke Power Co.
(Catawba Nuclear Starion, Units 1 and 2), CL1-83-19, 17 NRC
1041, 1049 (1983).

When information is not available, there will be good cause
for filing & contention based on that information promptly
after the information becomes available. However, the five
late-filing factors must be balanced in determining whether to
admit such a contention filed after the initial period for
submitting contentions. Philadelphia Electric Co. (Limerick
Gegg;ating Station, Units 1 and 2), LBP-83-39, 18 NRC 67, 69
(1983)

Pleading Requirements for Contentions

In BP1 v. AEC, 502 F.24 424 (D.C. Cir. 1974), the U.S. Court
of Appeals for the D.C. Civcuit upheld, in part, the pleading
requirements of 10 CFR § 2.714 governing petitions to
intervene. Specifically, the Lourt ruled that:

(a) the requirement that contentions be specified does not
violate Section 189(a) of the Act; and
(b) the requirement for a basis for contentions is valid.

Long lsland Lighting Co. (Shoreham Nuclear Power Station,
Unit 1), LBP-82-75, 16 NRC 986, 993 (1982), citirg, BPl v.

mi rgy Commission, 502 F.2d 424, 428-429 (D.C. Cir,
1974); Philadelphia Electric Co. (Limerick Generating Station,
Units . and 2), ALAB-804, 2] NRC 587, 591 n.5 (1985).

A petitioner who satisfies the interest requirement will
be granted intervention if he states at least one conten-
tion within the scope of the proceeding with a proper
factual basis. The Licensing Bnard has no duty to con
sider additional contentions for the purpose of determin-
ing the propriety of intervention once it has found

that at least one good contention is stated. Mississippi
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Eggg;_j_kignxagn‘ (Grand Guif Nuclear Station, Units ]
& 2), ALAB-130, & AEC 423, 424 (1973); Louisiana Power &

(Waterford Steam Electric Station, Unit 3),
LAB-125, 6 AEC 371, 372 (1973); 0. (Beaver
Valley Power Station, Unit 1), ALAB-109, 6 AEC 243, 245

(1973); Ignng;zgg_lnllgﬁ,9u1nnr1%1 (Browns Ferry Nuclear
Plant, Units 1 & 2), LBP-76-10, 3 NRC 209, 220 (1976).
Although these cases predate amendments to 10 CFR § 2.714,
those amendments retain, and in fact specifically recite, toe

"one good contention rule." See also ggmmgnggl |
(Dresden Nuclear Power Station, Unit 1), CLI-81-25, 14 NRC

616, 6z2 (1981); xl&l_%ﬂ4.2£_ﬂgl_ﬂlmn§h1[3 (Seabrock
Station Unit 2), CLI-84-6, 19 NRC 975, 978 (1984); ngrgig
Engg;_gg‘ (Vogt e Electric Generating Plant Units 1 and 2
LBP-84-35, 20 NRC 887, 916 (1984); mmmm.u_umu;.%m
(Limerick Generating Station, Unit 1), ALAB-833, 23 NRC 257,

261 (1986).

Since a mandatory nearing 15 not required at the opereting
license slage, L(censing Boards should "take the utmcst care"
to assure that the "one good contention rule” is met in such a
“ituation because, absent successful intervention, no hearing
need be held. Cincinnati Gas & flectric Co. (NiW\ium H.
Zimmer Nuclear Power Station), ALAB-305, 3 NRC 8, 12 (1976).
See also Gulf States Utilities Co. (River Bend Station, Units
18 2), ALAB-183, 7 AEC 222, 226 n.10 (1974).

Note that a State participating as an “interested State"
under 10 CFR § 2.715(c¢) need not set forth in advance any
affirmative contentions of its own. Project Management
(Clinch River Breeder Reactor Plant), ALAB-354,
C 383, 392-393 (1976).

Reasonab™  specificity requires that a contention include a
reasunably specific articulation of its rationale. If an
applicant believes that it can readily disprove a contention
admissible on its face, the proper course is to move for
summary disposition following its admission, not to assert a
lack of specific basis at the pleaoing stage. Carolina Power
& Light Co. and North Carolina Eastern Munici

(Shearon Harris Nuclear Power Plant, Units 1 and 2), LBP-82-
119A, 16 NRC 2069, 2070-2071 (1982).

An intervention petitioner has an ironclad obligation to
examine the publicly available documentary material
pertaining to the facility in question with sufficient
care to enable the petitioner to uncover any information
that could serve as the foundation for a specific con-
tention. Neither Section 18%a of the Atomic Energy Act
nor Section 2.714 of the Rules of Practice permits the
filing of a vague, unparticularized contention, followed
by an endeavor to flesh it out through discovery against
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the applicant or Staff. anl_En’Ir_£ﬂ¢ (Catawba Nuclear
Station, Units 1 and 2), ALAB-687, 16 N"C 460, 468 (1982),

y CLI-83-19, 17 NRC 104)
( LA; § (Beaver Valley Power Station, Unit

2), , 19 NRC 393, 412 (1984), citing, Cl}llhl. :
lg NRC at 468. In (.tawba, sucra, the Board dealt with the
guestion of whether .ne intervenor had provided sufficient
information to support the admission of its contentions. An
Appeal Board has rejected an ~pplicant’s claim that Catawba
imposes on &n intervenor the duty to include in its ronten:
tions a critical analysis or response to any applicant or NRC
Staff positions on the issues raired by the contentions which
might be found in the nublicly available documentary material.
Such detailed 4 swers to the positions of other farties go,
not to the admissibility of contentions, but to the actual
merits of the contentions. (St
Lucie Nuclear Power Plant, Unit 1), ALAB-893, 27 NRC 627,
629-31 (1988).

Tho basis and specificity requirements are particularly
important for contentions involving broad quality assurance
and quality control issues. Commonwealth £

(Braidwood Nuclear Power Station, Units . and 2), LBP-B5-11,
21 NRC 609, 634 (1985), d S,
CLI-86-8, 23 NRC 241 (1986); Commonwealth Edison Co, (Braid-
wood Nuclear Power Station, Units | and 2), LBP-85-20, 21 NkC
1732, 1740-4]1 (1985), rev'd and remanded on other 4 )
CLI-86-8, 23 NRC 241 (1986), citing, 1ode

Lo. (Limerick Generating Station, Units | and 2), LBP-83-39,
18 NRC 67, 89 (1983).

Nor is a Licensing Board zuthorized to admit conditionally,
for any reason, a contention that falls short of meeting the
specificity requirements. Commonwealth Edison Co. (Braidwood
Nuclear Power Station, Units | and 2), LBP-85-11, ¢1 NRC 609,
635 (1985), » h , CLI-86-8, 23
NRC 241 (198¢); Philadelphia flectric Co. (Limerick Generat-
ing Station, Units 1 and 2), ALAB-819, 22 NRC 681, 725 (19885) .
The Braidwood Board permitted the intervenor to conduct
further discovery and to amend its late-filed contention in
order to compiy with the basis and specificity requirements.
The Board was willing to accommodate the intervenor because
its contention involved potentially serious safety issues
concerning the applicant’s QA/QC program. Braidwood, supra,
21 NRC at 634-636, citing, Philadelphia Electric Co. (Limerick
Generating Station, Units ! and 2), LBP-84-31, 20 NRC 446,
509-511 (1984). According to the Board, its decision was not
a conditional admission of a contention in violation of the
Catawba ru]in?. The Board explained that it did reject the
intervenor’s late-filed contention, and that it properly
exercised its discretion by giving the intervensr the
opportunity *o file an amended contention. Commonwealth
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£g*;8g_§%‘ (Braidwood Nuclear Power Station, Units 1 and 2),
LBP-85-20, él NRC 1732, 1737-39 (198§), i '
CL1-86-8, 23 NRC 241 (1986). The precedential value of the
L!consiu* Board’'s allowance of further discovery and the sub-
sequent filing of an amended contention is in doubt because
of the Conmission’s reversal of the Licensing Board's
admission of *he contention for failure to satisfy the 10 CFR

§ 2.714(a)(1) standards for late-filed contentions. .
ﬁ“' supra, 23 NRC 24]1. See also

raidwood Nuclear Power Station, Units 1 and 2), ALAB-817,
22 NRC 470, 476-79 (1985) (Moore, J., dissenting).

An intervenor may initially submit a reasoned explanation for
raising a contention which later will be buttressed with fac-
tual data after the parties enga?e in discovery. Common-
gggl;h_{diggn_&g. (Braidwood Nuclear Powe- Station, Units
and 2), LEP-85-11, 21 NRC 609, 617 (1985), rﬁxid_lnd_rﬂmtggfd
ther grounds, CLI-86-8, 23 NRC 241 (1986), , Cleve-
(Perry Nuclear Power Plant,
Units 1 and 2), LBP-8]1-24, 14 NRC 175, 182 (1981%.
General Public Utilit a> Corp. (Three Mile Islan”
Nuclear Station, Unit 1), LBP-86-10, 23 NRC 283, 285 (1%.9),
¢iting, Houston Lighting and Power <. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-590, 11 NRC 542, 548 (1980).

The degree of specificity with which the basis for a conten-
tion must be alleged initially involves Lne exercise of
judgment on a case-by-case baziv. In passing on the admis-
sibility of a contention, the Licensing Board need not reach
the merits of the contention nor need the petition detail the
. ¢idence whizh will be offered in support of each contention.
Nevertheless, it is incumbent upon intervenors to fram: their
contentions with sufficient preciseness to show that the
jssues raised are within the scope of the proceeding.
Commonwealth Edison Company (Byron Nuclear Power Station,
Units 1 and 2), LBP-80-30, 12 NRC 683, 687-688 (1980),

iny, Philedelphia Electric Company (Peach Bottom Atomic
Power Sta‘ion, Units 2 and 3), ALAB-216, 8 AEC 13, 20 (1974);

i jcon (Three Mile Island Nuclear Station,

Metropolitan Edicon Co.
Unit No. 1), LBP-83-76, 18 NRC 1266, 1269 (19€3); Cummonwealih

(Braidwood Nuciear Power Station, Units 1 and 2),
LBP-85-20, 21 NRC 1732, 1742 [1985), rev'd and remanded on
other grounds, CL1-86-8, 23 NRC 241 (1986); General Public
Utilities Nuclear Co-p. ‘Three Mile Island Nuclear Statior,
Unit 1), LBP-86-10, 23 NRC 283, 285 (1986).

Contentions must give notice of tacts which petitioners

desire to litigate and must be specific enough to satisfy the
requirements of 10 CFR § 2.714. Commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit No. 1), LBP-82-52, 16 NRC
183, 188-190, 193 (1982); see generally, CLI-81-25, 14 NRC 616
(1981) (guidelines for Board).
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A simpie reference to a 1arge number of documents does not
provide 2 sufféinient basis for a contention. An intervenor
must clearly identify and summarize the incigents being relied
Jpon, and identify and append specific portions of the docu-
ments . _ (43 (Braidwood Nuclear Power Sta-
tio9. Units 1 and 2), LBP-85-20, 21 NRC 1732, 174] (1985),

%§¥52) , CLT-86-8, 23 NRC 24]
i ’ . (Browns Ferry Nu-
clear Plant, Units 1 and 2), LBP-76-10, 3 NRC 200, 216 (1976).

When a bruad contention (though apperently admissible)

has been admitted at an early stage in the proceeding,

intervenors should be required to provide greater

:gecificity and to particularize bases for the contention
en the information required to do so has been developed.

umhm_nnm.:_xmmmn%_m (Perry Nuclear Power
Plant, Jnits 1 and 2), LBP-84-28, 20 NRC 129, 131 (1984).

The Commission’s Rules of Practice do not require that a
contention be in the form of a detailed brief; however, a
¢cnintention, alleging an entire plan to be inadequate in that
it fails to consider certain matters, should be required to
specify in some way each portion of *he plan aileged to be
inadequate. : i . (Shoreham Nuclear Power
Station, Unit 1), LBP-82-75, 16 NRC 986, 993 (1982).

Originality of framing contentions is not a pleading require-
ment. Commonwealth Edison Company (Byron Nuclear Power
Station, Units ] and 2), LBP-80-30, 12 NRC 683, 689 (1980).

Extraneous matters such as preservation of rights, statements
of intervention, and directives for interpretation which
accom, 2ny an intervenor’s list of contentions will be
disregarded as contrary to the Commission’s Rules of Practice.

1 i mpany (Byron Nuclear Power Station,
Units 1 and 2), LBP-80-30, 12 NRC 683, 689-690 (1980).

It is not essential that pleadings of contentions be tech-
ni.ally perfect. The Licensing Board woulJ be reluctant to
deny intervention on the basis of skill of pleading where it
appears that the petitioner has identified interests which may
be affected by a proceeding. Houston Lighting and Power

Yy (South Texas Project, Units 1 and 2), ALAB-54%, 9 NRC
644, 650 (1979).

It is neither Congrescional nor Commission policv to ex-
clude parties because the nicevies of pleading were im-
perfectly observed. Sounder practice is tr docide issues

on their merits, not to avoid them on technicalities.
Consumers Power Company (Palisades Nuclear Plant), LBP-74-20,
10 NRC 108, 116-117 (1979); Vermont Yankee iuciear Power
Corp. (Veirmont Yankee Nuclear Power Stati-n), LBP-87-17,
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25 NRC 838, 860 (1987), . )

ALAB-869, 26 NRC 13 (1987), ;:snnsid;.ﬂnnlnﬂ.nn.n&h:r
grounds, ALAB-876, 26 NRC 277 (1987). “owever, a party

is bound by the litera)l terme of ils own contention.

Ehillnnlnhiniil:s&::;_Ln* (Limerick Generating Station,
Units | and 2), ALAB-819, 22 NRC 681, 709 (198%\; Phila-

deiphia Electric Co. (Limerick Generating Stati
Units 1 and 2), ALAB-B36, 23 NRC 479, 505 (1986); Carolina

Egngn_&ggngx (Shearon Harris Nuclear Power Plant), ALAC-
843, 24 NRC 200, 208 (1986); Philadelphia Electric Co,
(Limerick Generating Station, Units 1 and 2), ALAB-845,

24 NRC 220, 242 (1986); 1 Y
3 r (Shearon Harris
Nuclear Power Fiant), ALAB-852, 24 NRC 532, 545 (1986);

Carolina Power and Light Co. and North Carolina fastern
nnnlginjl_zgggL_Aggngx (Shearon Harris Nuclear Power Plant),
ALAB-856, 24 NP( 802, 816 (1986); Vermont Yankee Nuclecar Power

Corp. (Vermont Yankee Nuclear Power Station), ALAB-876, 26 NRC
277, 284 (1987); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-88-6, 27 NRC 245, 2%4 (1988),
aff’'d on other ¢ ounds, ALAB-892, 27 NRC 485 (1988).

In order to determine the scope of an otherwise admissiblc

contention, a Board will consider the contention together

with its stated bases to identify the precise issue which

the intervenor seeks to raise. Public Service Co. of New
(Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC

93. 97 & n.1]1 (1988).

A contention must be rejected where: it constitutes an
attack on applicable statutory requirements; it challenges the
basic structure of the Commission’s regulatory process or is
an attack on the regulations; it is nothing more than a
generalization regarding the intervenor’'s views of what
applicable policies ought to be; it seeks to raise an issuve
which is not proper for adjudication in the proceeding; or it
does not apply to the facility in question; or it sreks to
raise an issue which is not concrete or litigable. Puhlic
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBr-82-76, '5 NRC 1029, 1035 (1982), citing, Phi i
Electiic Co. (Peach Bottom Atomic Pewer Station, Units 2 and
3), ALAB-216, 8 AEC 13, 20-2]1 (1974); Texas Ltilities
Generating Co. (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-83-75A, 18 NRC 1260, 1263 (1983); Metropolitan
Edison Co. (Three mile Island Nuclear Station, Unit No. 1),
LBP-83-76, 18 WRC 1266, 1268-1269 (1983).

At the pleading stage all that is required for a contention to
be acceptable for 1itigation is that it be specific and have a
basis. Whether or not the conterntion is true is left (o
litigation on the merits in the licensing proceeding.
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Washington Pubiic Power Suprly System (WPPSS Nuclear Project
No. 2), ALAB-722, 17 NRC $4&, 551 n.5 (1983), citing, Houston
Ligh;ing_lng_fgugr_gg‘ (Al]cns Creek Nuclear Generatin
Station, Unit 1), ALAB-590, 11 NRC 542 (1980): Philade

£1331:1g_§g* (Limerick Generating Station, Units 1 and 2),

ALAB-806, 21 NRC 1153, 1193 n.39 (1985); Philadelphia flectric
(Limerick Generating Station, Units 1 and 2), ALAB-819, 22

NRC 681, €24 (1985). See Vermont Yankee Nuc

(Vermont Yankee Nuclear Power Station), ALAB-869, 26 NRC 13,

23-24 (1987), reconsid. denied on othcr grounds, ALAB-876, 26
NRC 277 (1987).

In pleading for the admission of a contention, an intervenor
is not required to prove the ~ontention, but must allege at
least some credible foundation for the contention. Pacific
Gas and Electric Co. (Diwvio Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-880, 26 NRC 449, 457 (1987),
Sierra Club . NRC, 862 F.2d 222 (9th Cir, 1988).

A basis for a contention is set forth with reasonable

specificity if the applicants are sufficientiy put on

notice s2 that they will know, at least generally, what they

will na e to defend against or oppose, and if there has been
I sufficient foundatior assigned to warrant further exploration

=]

’

of the proposed contention. Kansas Gas & Electric Co, (Wolf
Creek Generating Station, Unit 1), LBP-84-1, 19 NRC 29, 34
(1984), ﬂnﬂg Peach Bottom, supra, 8 AEC at 20-21; Common-

Co. (Breidwood Nuclear Power Station, Units 1
and 2), LBP 85-20, 21 NRC 1732, 1742 (1985),

rev' d and
remanded on other grounds, CL1-06-8, 23 NRC 241 (1986) .
2.9.5.2 Requirement of Oath from Intervenors

Amendments to 10 CFR § 2.714, effective on May 26, 1978,
eliminated the requirement that petitions to intervene be
filed und»r o th,

2.9.5.3 Requirement of Contentions for Purposes of Admittiag
Petitioner as a Party

10 CFR § 2.714 requires that there be snme basis for the
contentions set forth in Lhe supplement to the petition to
intervene and that the contentions themselves de set forth
with particularity. In deciding whether these criteria are
met, Licensing Brards are not to decide whether the proposed
contentions are :ritorious. Alabama Power Co. (Joseph M.
Fariey Nuclear Plant, Units 1 & ¢), ALAB-183, 7 AEC 210, 216
(1974); Duquesne L]gh1 Co. (Beaver Valley Power Station, Unit
1), ALAB-109, & AEC 243, 244 (1973). Saction 2.714 does not
require the petition to detail the evidence which will be
offered in support of each contention. Mississippi Power &
(wrand Gulf Nuclear Station, Units 1 & 2), ALAB-130,

Light Co.
6 AEC 423, 326 (1973); 2rt'ic Service Cn. of New Hampshire
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gg;:bg?::zitation Units 1 and 2), LBP-82-106, le :Rﬁ 164:.

3 1‘311"§‘1‘“‘?"2 gg: gg. orth Anna Power

Station, Units | and 2), LBP-84-40A 1195, 1198 (1984);

illll.ﬂ&ili&ili.ﬂlxﬁlrl§§§2¢ (Comanche Peak Steam Electric
tation, Jnit 1), ALAR 25 NRC 912, 933 (1987). The

Appeal Board has prohibited Licensing Board: from dismissing

cententions on the merits at the pi2ading stage even if
demonstrably insubstantial. !"h13§1£n§g"h§1‘“£nﬂfn' ‘n§11
éggx?m (UPP S Nuclear Project No. 1), LBP-83-66, 18 NRC 780,

983 m:m.,.nmm_m_mxn_m (Allens
Creek Nuclear Generatinq Station, Unit 1), ALAB-590, 11 NRC
542, 550 (1980).

For a petitioner who supperts a license agplication, all
that need be initially asserted to fulfill the conten‘ion
requirement of 10 CFR § 2.714 is that vhe application is
meritorious and should be grarted. After cuntentions
opposing the license application have been set foith,
however, the Licensing Board is free to require intervenors
supporting the application to take a position on those
~ontentions, n (Sheffield I,
Low-Lavel Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737, 743 n.5 (1978).

Where intervenors have been consolidated, it is not necessary
that a contention or contentions be 1dert1f1ed to any one of
the intervening parties., so long as there is at least one
contention admitted per intervencr. (leve

Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
LPP-81-35, 14 NRC 682, 687 (1981).

Despite the fact that a petitioner need not plead evidince in
setting forth the basis for its ‘~ntentions, some sort of
minimal basis indicating the potential validity of the
contention is required. Thus, for example, allegations that
an amedment permitting a ccoperative to become a co-owner of
a nuclear plant will increase the possibility that nuclear
waste will be stored in the cooperative’s service area, and
that doirand for the nuclear facility in that service area will
be stimulated are too remote and speculative to be considered
as possible effecty of the amendnent proceeding. Conse-
quently such allegations will not establish a petitioner’s
right to intervene. Qetroit Edison Co. /Enrico Fermi Atomic
Power Plant, Unit 2), LBP-78-11, 7 NRC 381, 386-387, aff'd,
ALAB-470, 7 NRC 473 (1978).

The obligation to establish the actual existence of some
factual support for the particular assertions that peti-
tioners for intervention have advanced as the basis for their
contentions need not be undertaken as a precondition to a
board s acceptance of a contention for the limited purpo:ce

of determining whether to allow intervention under 10 CFR

§ 2.714. Rather, that obligation arises solely (1) in
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response to a cubsequent motion of anuther party seekin
dispose of the contention sunnaril{ under 10 CFR § 2.74 for
want of a genuine issue of material fact; or (2) in the
absence of such a motion, at the evidentiary hearing itself.

ugn;ggn_Ligh;in?_gng_gxgzg_;ga (Allens Creek Nuclear Generat-

ing Station, Unit 1), ALAB-590, 11 NRC 542, 547-551 (1980);
L&_&; (WPPSS Nuclear Project

No. 1), LBP-83-66, 18 N 0, 789 (1983), citing,

f.q,u. f”m' 11 NRC at 550; mm%unmg%sﬁn.%‘ (wm
Mile Island Nuclear Station, Unit No. 1), LOP-83-76, 18 NRC

1266, 1271 n.b (1983).

The basis with reasonible specific .ty standard requires that
an intervenor include in a safet* contention a statement of
the reason for his contention. This statement must either
@llege with particularity that an applicant is not complying
with & specified regulation, .- allege with particularity the
existence and detail of a substantial safety issue on which
the regulations are silent. In the absence of & "regulatory
gap," the failure to allege a violation of the regulations or
an attempt to advocate stricter requirements than those im-
posed by the regulations will result in a rejection of the
contention, the latter é¢s an impermissible collateral attack
on the Commission s rules. Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), LBP-82-106, 16
NRC 1649, 1656 (1982), citing, 10 CFR § 2.758.

Prior to entertaining any suggestion that a contention not be
admitted, the proponent of the contention must be given some
chance to be heard in response. The petitioners cannot be
required 1o have anticip ted in the contentions themselves the
possible arguments their opponents might raise as grounds for
denying admission of those proffered contentions. Houston

i Power Co. (Ailens Creek Nuclear Generating Station,
Unit 1) ALAB-565, 10 NRC 521, 525 (1879).

Although the Rules of Practice do not explicitly provide for
the filing of either objections to contentions or motions to
dismiss them, each pres‘ding board must fashior « fair
procedure fov dealino with such objections to contentions as
are filed. The cardinal rule of fairness is that cach side
must be heard. Allens Creek, supra, 11 NRC at 524.

2.9.5.4 Material Used in Support of Contentions

While it may be true that the \mportant document in evalua-
ting the adequacy of an agency’'s environmental review is the
agency’'s final impact state-ent, a petitioner for intervention
may look to the applicant s Environmental Report for factual
material in support of a propcsed contertion. Pennsylvania
Fower & mpany (Susquehanna Steam Electric Station,
Units ! and 2), LBP-79-A, 9 NRC 291, 303 (1979).

PREHEARING WAITERS 73



§ 2.9.5.5 ‘II'
The specificity and basis requirements for a proposed
contention under 10 CFR § 2.714(b) can be satisfied wiere the
contention is based upon allegations in a sworn comp’aint
filed in a judicial action and the applicable passages therein
are spocificall{ identified. This holds notwithstanding the
fact that the allegations are contested. mers Power Co.
(Midland Plant, Units 1 and 2), LBP-84-20, 19 NRC 1285, 1292-
94 (1984).

An intervenor can establish a sufficient basis for a con-
tention by referring to a source and drawing an assertion
from that reference. Commonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1| and 2), LBP-85-20, 21 NRC
1732, 1740 (1985), reyv'd and remanded on other grgunds,
CL1-86-8, 23 NRC 241 (1986), citing, Houston Lighting and
Eﬁ!ﬂ£§£n¢ (Allens Creek Nuclear Generating Station, Unit 1),
ALAB-590, 11 NRC 547, 548-49 (1980). However, wher: a
contention is based on a factual underpinning in a document
which has been essentially repudiated by the source of thuat
document, a Licensing Board will dismiss the contention if
the interveno: cannot offer another independert source of
information on which to base the contention. Power
Lo. (Alvin W. Vogtle Electric Generatiig Plant, Units ] and
2), ALAB-872, 26 NRC 127, 136 (1997,

2.9.5.5 Timeliness of Submission of Contentions

Not later than 15 days before a special prehearing conference
¢r, where no special prehearing conference it held, 15 days
prior to the holding of the first prehearing conference, the
petitioner shall file a supplement to his petition to
intervene which must include a list of his contentions.
Additional time for filing the supplement may be granted
based upon a balancing of the faciors listed in 10 CFR

§ 2.714(a)(1). 10 CFR & 2.714(b); Consumers Power Co.
(Midland Plant, Units 1 and 2), LBP-82-63, 16 NKC 571, 576
(1982), citing, Houston Lighting and Power Co. (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-671, 15 NRC 508
(1982); (South Texas Project,
Jnits 1 and 2), LBP-82-91, 16 NRC 1364, 1366-67 (1982).

Commission regulations direct that contentions be filed in
advance of a prehearing conference. Publi i
ire (Seabrook Station, Units 1 and 2), ALAB-737, 18

New Hampshire
NRC 168, 172 n.4 (1983), citing, 10 CFR § 2.714(b).

In considering the aumissibility of late-filed contentions,
the Licensing Board must balance the five factors specified in
10 CFP § 2.714(a) for dealing with nontimely filings.

(William H. Zimmer Nuclear
Station), LBP-79-22, 10 NRC 213, 214 (1879);
Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-819, 22 NRC 681, 725 (1985).
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A late filed contention must meet the requirements concerning
ood cause for late filing pursuant to 10 CFR 2.714(a)(1).
0. (Perry Nuclear Power

-82-90, 16 NRC 1359, 1360 (1982);

(South Texas Project, Units 1 and
), LBP-82-91, 16 NRC 1364, 1366-67 (1982);
ngh*gna_ng‘ (Shoreham Nuclear Power Station, Unit 1), LBP-83-
4z, RC 112, 117 (1%33).

ant, Units 1 and 2), L

The factors which must be baiunced in cetermining whether

to admit a late filed contention pursuant to 10 CFR

§ 2.714(a)(1) are: (1) Good cause, if any, for failure to
file on time; (2) The availability of other means whereby

the petitioner’s interest will be protected; (3) The extent to
which the petitioner’s participation may reasonably be
expected to assist in deveioping a sound record; (4) The
extent to which the petitioner’s interest will Le represented
by existing parties; (5) The extent to which the petitioner’s
participation will broaden the issues or delay the proceeding.

Lnng_l;l;nﬂ_LighLing,gg* (Shoreham Nuclear Power Station,
Unit 1), LBP-83-30, 17 NRC 1132, 114] (1983); Texas Utilities
ﬁgnqc;;ins_ﬁn* (Comanche Peak Steam Electric Station, Units |
and 2), LBP-B3-75A, 18 NRC 1260, "261-1262 (1983), citing,

!sﬁh1n9Lnn_Englis_Bnn:r_hunnlx_‘;alnm (WPPSS Nuclear Project
No. 3), ALAB-747, 18 NRC 1167 (1983); Clevelang Electric

Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-83-80, 18 NRC 1404, (405 (1983); 1
Co. (Wolf Creek Generating Station, Unit 1), LBP-84-1, 19 NRC
29, 31 (1984), citing, 3 (Cetawba Nuclear
Station, Un'ts 1 and 2), CLI-83.19, 17 NRC 1041 (1983);
(Midland Plant, Units 1 and 2), LBP-84-20,

Consumers Power Co.
13 NRC 1285, 1291 (1984), citing, Catawba, supra, 17 NRC
1041; n

ﬁnuil‘n.Lish&ing_nnn_BQngr_ﬁﬂ* (South Texas Project,
Units 1 and 2), LBP-85-", 21 NRC 524, 526 (1985); Commonwealth

Edison Co. (Braidwood Nuclear Power Station, Units ]| and L)

«BP-85-11, 21 NRC 609, 628 (1985), rev'd and remanded on
other grounds, “L1.86-8, 23 Nic 241 (1986):; Carglina Power and

(Shearon Harris Nuclear Plant), LBP-85-49, 22 NRC 899, 909,
913-14 (1985); Texas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Unit 1), LBP-86-36A, 24 NRC 575, 579-
80 (1986), aff'd, ALAB-868, 25 NRC 912, 921 (1987); Publig
service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-87-3, 25 NRC 71, 74 n.4 (1987); Public Service Co. of
New Hampshire fSeabrook Station, Units 1 and 2), ALAB-883, 27
NRC 42, 49 (1988), vacated in part on other grounds, CLI-88-8,
28 NRC 419 (1988); Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), LBP-88-26, 28 NRC 440, 447-48 &
n.9 (1988).

A Board must perform this balancing of the five lateness
factors, even where all the parties to the proceeding have
waived their objections and agreed, by stipulation, to the
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admission of the late-filed cortention, ;gnnnnlgglgh_%gjign
(Braidwood Nuclear Power Station, Units 1 and 2), CLI-
-8, 23 NRC 241, 25] (1986). See angkgn_gnlgnn_gf‘ Pilgrim
Nuclear Power Station), ALAB-816, 22 NRC 461, 466 (1985).

The recuired balancing of factors is not obviated by the
circumstances that the proffered contentions are those of a

articipant that has withdrawn from the proceeding. 3
E:xns. snnrg; 16 NRC at 1367, si&ing. ﬁni!.ﬁ&nlr S
8211:577)nd Station, Units 1 and 2), ALAB-444, 6 N 60,

In balancing the lateness factors, all factors must be

taken into account; however, there is no requirement

that the same weight be given to each of them. South Texas,
supra, 1f NRC at 1367, citing,

Co. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-642, 13
NRC 881, 895 (1981); Consumers Power Co. (Midland Flant, Units
1 and 2) LBP-84-20, 19 NRC 1285, 1292 (1984). A Board is
entitled to ccasiderable discretion in the method it employs
to balance the five lateness factors, i
(Braidwood Nuclear Power Station, Units 1 and 2), LBP-B5-11,
21 NRC 609, 631 (1985), - {

CLI-86-8, 23 NRC 241 (1986), citing, Virginia Electric and
Power Co. (North Anna Power Station, Units 1 and 2), ALAB-342,
4 NRC 98, 107 (1976).

L]

When there are no other available means to protect a peti-
tioner’'s interests, that factor and the factor of the extent
to which other parties would protect that interest are
entitled to less weight .han the other three factors enumer-
ated in 10 CFR § 2.714(a). Long Island Lighting Co. (Shoreham
Noclear Power Station, Unit 1), LPP-83-42, 16 NRC 112, 118
(1983); Houston Lighting and Power co. (South Texas Project,
Units 1 and 2), LBP-85-2 21 NRU 524, 528 (198%,, ciling,
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-642, 13 NRC 881, €95 (1981); Common-
wealth Edison Co. (Braidwood Nuclear Power Station, Units 1l
and 2), LBP-85-11, 21 NRC 609. 629 (1985), rev’'d and remanded
on_other grounds, CLI1-86-8, 23 NRC 241, 245 (1986); Public
Service Co. of New Hampshire (Seabrook Station, Units 1 .nd
2), LBP-87-3, 25 NRC 71, 75 (1987,.

-

Whers good cause for failure to file on time has not been
demonstrated, a contention may still be accepted, but the
burden of justifyiug acceptance ¢f a late contention on the
basis of the other factors is consicerably greater. Even
where the factors are balanced in favor of admitting a late-
filed contention, a tardy petitioner without a good excuse for
lateness may be required to take *“e proceeding as he finds
it. South Texas, supra, 16 NRC a: 367, 1368, citing, Nuclear
Fuel Services, Inc. and N.Y.S. Atomic and Space Development
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(West Valley Reprocessing Plant), CLI-75-4, 1 NRC
, 275, 276 (197%).

Where good cause for a late tiling is demonstrated, the other

factors are given lesser weight. Midland, , 16 NRC at
589; Ilxlé_Hlili&lli_ﬁlnlLAIan_ﬁn‘ (Comanche Peak Steam
ggzgt;};‘sgation. Units 1 and ),(;B:i03;73?. 18 SRE 12?0. b

} CQnsumE:; Power Co. (Midlan ant, Units 1 an
2), LBP-84-20, 19 NRC 1285, 1292 (1984).

In considering the extent to which the petitioner had

shown ?nod cause for filing supplements out-of-time, the
Licensing Board recognized that the petitioner was appear-
ing pro se until just before the special prehearing con-
ference. Petitioner’'s early performance need not adhere
rigidly to the Commission’s standards and, in this situation,
the Board would not weigh the good cause factor as heavily as
it might otherwise. i (Turkey
Point Nuclear Generating Station, Units 3 aad 4), LBP-79-21,
10 NRC 183, 190 (1979).

Withdrawal of one party has been held not to constitute good
cause for the delay of a petitioner in seeking to substitute
itself for the withdrawing party, or, comparably, to adopt the
withdrawing party’'s contentions. South Texas, suora, 16 NRC
at 1369, citing, Gulf States Utilities Co. (River Bend Sta-
tion, Units 1 and 2), ALAB-444, 6 NRC 760, 796-97 (1977). Tre
same standards apply to an existing intervenor seeking to
adopt the abandoned contentions of another intervenor as to a
“newly arriving legal stranger." South Texas, supra, 16 NRC
at 1369. However, if under the circumstances of a particular
case, there is a sound foundation for allowing one entity to
replace another, it can be taken into account in making the
“good cause" determination under 10 CFR § 2.714(a). Houston

Lighting and Power Co. (South Texas Project, Units 1 and 2),
ALAB-799, 21 NRC 360, 384 (1985), citing, River Bend, supra,

6 NRC at 796.

The appearance of a newspaper artic.e is not sufficient
grounds for the late-filing of a contention about matters

that have been known for a long time. Cleveland Electric
Illuminating Co. (Perry Nuclear Pover Plant, Units ! and 2),
LBP-82-11, 15 NRC 348 (1982). Compice, LBP-82-53, 16 NRC 196,
200-01 (1982) (Up-to-date journals demonstrate good cause) and
LBP-82-15, 15 NRC 555, 557 (1982).

An intervenor cannot est2%1ish good cause for filing a late
contention when the ‘nformation on which the coutention it
based was publicly available severa! months prior to the fil-
ing of the contention. Commonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-85-11, 21 NRC 609,
628-629 (1985), rev'd and remanded on other grounds, CL1-86-8,
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23 NRC 241 (1986); Philadelphia Electric Co. (Limerick Genera-
ting Station, Units 1 and 2), ALAB-828, 23 NRC 13, 21 (1986).

The determination whether to accept a contention that was sus-
ceptible of filing within the period ?rescribed by the Rules
of Practice on an untimely basis involves a consideration of
all five 1N CFR § 2.714(a) factors and not just the reason,
substantial or not as the case may be, why the petitioner did
not meet the deadline. Duke Power Co, (Catawba Nuclear Sta-
tion, Units 1 and 2), ALAB-687, 16 NRC 460, 470 (1982, vaca-
ted in part on other grounds, C.1-83-19, 17 NRC 104: (1983).

The proponent of a late contention should affirmatively
address the five factors and demonstrate that, on balance,

the contention should be admitted. Consumers Power (0.
(Midland Plant, Units 1 and 2), LBP-82-63, 16 NRC 571, 578
(1982), , Duke Power Co. (Perkins Nuclear Station, Units
1, 2 and 3), ALAB-615, 12 NRC 350, 352 (1980).

Section 189a of the Atomic Energy Act of 1954, as amended
("Atomic Energy Act" or "Act") does not require the Commission
to give controlling weight to the good cause factor in 10 CFR
§ 2.714(a)(1)(1) in determining whetner to admit a late-filed
coatention based on licensing documents which were not
required to be prepared early enough to provide a basis for 2
timely-filed contention. The unavailability of those
documents does not constitute a showing of good cause for
admitting a late-filed contention when the factual predicate
for that contention is available from other sources in a
timely manner. Duke Power Co. (Catawba Nuclear Station,
Units 1 ard 2), CLI-83-19, 17 NRC 1041, 1043 (1983).

The institutional unavailability of a licensing-related
document does not establish good cause for filing a contention
late if information was publicly available early enough to
provide the basis for the timely filing of that contention.
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-
83-19, 17 NRC 1041, 1045, 1048 (1983); Long Island Lighting
Co. (Shoreham Nuclear Pover Station, Unit 1), LBP-83-42, 18
NRC 112, 117 (1983); Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), LBF-84-30, 20 NRC 426, 436-37
(1984); Duke Power Co. (Catawba Nuclear Station, Units 1 and
2), ALAB-8i3, 22 NRC 59, 84-85 (198%). Section 189a of the
Act is not offended by a procedural rule that simply recog-
nizes that the public’s interest in an efficient administra-
tive process is not properly accounted for by a rule of
automatic admission for certain late-filed contentions.
Catawba, supra, 17 NRC at 1046. See Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 82
(1985), ¢iting, Catawba, CL1-83-19, supra, 17 NRC at 1045-47.
Cf. BPl v. AEC, 502 F.2d 424 (D.C. Cir. 1974).
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10 CFR § 2.714(a)(1) requires that al)l five factors
enumerated in that regulation should be applied to late-
filed contentions even where the licensing-related
document, upon which the contentions are predicated, was
not avatlab within the time prescribed for filing timely

contentions, Lnng_j;]jﬂd_%ighLigg_ﬁgi (Shoreham Nuclear
Power Station, Unit 1), LB 18 NRC 112, 116 (1983);
ang_%n:g:_%g* (Catawba Nuclear Station, Unite 1 and 2),
ALAB-B13, 22 NRC 59, 82 (1985), citing, Catawba, CL1-83-19,

17 NRC at 1045 The Commission has held that uny

refi ed contention would have to meet the five-factor test
of 10 CFR § 2.714(a)(1), if not timely filed, even if the
specifics cou:d not have been known earlier becauso the
documents on which they were based had not yet been issued.
Washington Public Power Supply System (WPPSS Nuclear Projert
No. 1), LBP-83-66, 18 NRC 780, 796 (1983), A
Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17
NRC 1041 (1983).

Even where an agplicant does not comply with a standing order
to serve all relevant papers on the Board and parties, the
admissibility of an intervenor’'s late-filed contention
directed toward such papers must be determined by a balancing
of all five factors. Philadelphia Electric Co. (Limerick
Generating Station, Units ] and 2;, ALAB-765, 19 NRC 645, 657

(1984), overruling in part, LBP-84-16, 19 NRC 857, 868 (1984).

Under 10 CFR § 2.714(a), good cause may exist for a late-filed
contention if it: (1) is wholly dependent upon the content of
a particular document; (2) could not therefore be advanced
with any degree of specificity in advance of the public
availability of that document; and (3) is tendered with the
requisite degree of promptness once that document comes into
existence and is amenable to rejection on the strength of a
balancing of all five of the late intervention factors set
forth in that section, i e

(Seabrook Station, Units 1 and 2), ALAB-737, 18 NRC 168, 172
n.4 (1983), citing, Duke Power Co. (Catawba Nuclear Station,
Units 1 and 2), CLI-83-19, 17 NRC 1041, 1045 (1983); Kansas
Gas & Electric Co. (Wolf Creek Generatlng Station, Unit 1),
LBP-B4-1, 19 NRT 29, 31 (1984).

An intervenor who has previously submitted timely contentions
may establish good cause for the late filing of amended
contentions by showing that the amended contentions: resiate
portions of the earlier timely-filed contentions; and were
promptly filed in response to a Commission decision which
stated a new legal principle. JTexas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Unit 1), LBP-86-36A,

24 NRC 575, 579 (1986), aff'd, ALAB-868, 25 NRC 912, 923
(1987).
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A submitted document, while perhans incomplete, may be enough
to require contentions related to it to be filed promptly.
Ehillgglnhie_i%gg;;ig_;n‘ (Limerick Generating Station, Units
1 and 2), LBP-83-39, 18 NRC 67, 65 (1983).

The fact that a party may have delayed the filing of a
contention in the hopes of settling the issue without
resorting to 1itigztion in an adjudicatorv proceeding does
not constitute good cause for failure to file on time.

Commonwealth Edison Co. (Braidwood Nuclear Power Station,
Units 1 and 2), CLI-86-8, 23 NRC 241, 245 (1986).

The admissibility of a late-filed contention must be
determined by a balancing of all five of the late inter-
vention factors in 10 CFR § 2.714(a).

of New Hampshire (Seabrook Station, Units 1 and 2),
CL1-83-23, 18 NRC 311, 312 (1983).

When an intervenor does not show good cause for the non-
timely submission of contentions, it must make a compelling
showing on the other four criteria of i0 CFR § 2.714(a).
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear
Power Station, Unit 1), LBP-83-58, 18 NRC 640, 663 (1983),
citing, Mississippi Power and Light Co. (Grand Gulf Nuclear
Station, Units 1 and 2), ALAB-704, 16 NRC 17¢5 (1982);
hgmmgnnggl&h_ﬂdi;gn_&g* (Braidwood Nuclear Power Stat1on,
Units 1 and 2), LBP-85-11, 21 NRC 609, 629 (1985),
remanded on other grounds, CL1-86-8, 23 NRC 241, 244 (1986);
Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), LBP-87-3, 25 NRC 71, 76 (1987).

With respect to the second factor of 10 CFR § 2.714(a)
(availability of other means of protecting late patitioners’
interest) and the fourth factor (the extent to which late
petitioners’ interest will be represented by existing
parties), the applicants in Zimmer, supra, 10 NRC at 215,
claimed that the Staff would represent the public interest and
by inference, late petitioners’ interest as wel!. The Licens-
ing Boarc ruled that although the Staff clearly represents the
public interest, it cannot be expected to pursue all issues
with the same diligence as an intervenor would pursue its own
issue. Moreover, unless an issue was raised¢ in a proceeding,
the Staff would not attempt to resolve *he issue in an
adjudicatory context. Applicants’ reliance on the Staff
review gave inadequate consideration to the value of a party’s
pursuing the participational rights afforded it in an
adjudicatory hearing. Zimmcr, supra, 10 NRC at 215; Cleveland
Electric 11luminating Co. (Perry Nuclear Power Plant, Units 1
and 2), LbP-R3-80, 18 NRC 1404, 1407-1408 (1983); Houston
Lightirg and Power Co. (South Texas Project, Units 1 and 2),
LBP-85-9, 21 NRC 524, 527-528 (1985); Commonwealth Edison Co.
.~ idwood Nuciear Power Station, Units 1 and 2), LBP-85-11,
21 NRC 609, 629 (1985), rev’d_gnd remanded on cther grounds,
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CLI-86-8, 23 NRC 241 (1986). Ses unu;;nn_LighLin%_gnn_zgygz
gga South Texas Project, Units 1 and 2), ALAB 769, 21 NRC

384 n.108 (1985);
iWPPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1173-77

1983);
(Shearon Harris Nuclear Flant),
LBP-85-49, 22 NRC 899, 913-14 (1985).

When considering the second factor of 10 CFR § 2. 714(0)(1),
the availability of other means to protect an intervenor’s

interests, a Board may only inquire whether there are other
forums in which the intervenor itself might protect its

interests. dmm_xmm.m%_m_&ur_cm (South Texas
Project, Units 1 and 2), LBP-85-9, 21 NRC 524, 528 (1985),

citing, Houston Lighting and Power Co. (Allens Creek
Wuclear Generating Station, Unit 1), ALAK-671, 15 NRC 508,
513 n.13 (1982).

Informal negotiations ameng parties, even under a Board's
aegis, is not an adequate substitute for a party’s right to
pursue its legitimate interest in issues in formal adjudica-
tory hearings. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-806, 21 NRC 1183, 1191 (1985).

Late contentions filed by & city did not overlap a contention
of another intervenor which had already been accepted in the
proceeding. The representative of a private party cannot be
expected to represent adequately the presumably broader
interests represented by a governmental! body. Zimmer, supra,
10 NRC at 216 n.4, citing, Nuclear Fuel Services, Inc. (West
Valley Reprocess1ng Plant), CLI-75-4, 1 NRC 273, 275 (1975).

In determining what other means are available to protect a
petitioner’s interests, a board will consider the issues
sought to be raised, the relief requested, and the stage of
the proceeding. There may well be no alternative to provid-
ing a petitioner with an opportunity to participate in an
adjudicatory hearing. However, in some circumstances, such as
where the proposed contention ageals with routinely filed post
licensing reports by an appiicant, a 10 CFR 2.206 petition may
be sufficient to protect the petitioner’s interests. Phila-
delphia Electric Co. (Limerick Generat ng Station, Units 1 and
2), ALAB-828, 23 NRC 13, 21-22 (1986).

A contention based on a Draft Environmental Statement (DES)
which contains no new information relevant to the contention
lacks good cause for late filing. Cleveland Electric
I1luminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-82-79, 16 NRC 1116, 1118 (1982).

Before a contention is excluded from consideration, the
intervenor should have a fair opportunity to respond to
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applicant’s comments. When an intervenor files a late con-
tention and argues that it has good cause for late filing
because of the recent availability of new information,
intervenor should have the chance to comment on applicant’s
objection that the information was available earlier.
Intervenors should be ?ormittod to reply to the opposition
to the admission of a late filed contention. The principle
that a party should have an opportunity to respond is
reciprocal. When intervenor introduces material that is
entirely new, applicant will be permitted to respond. Due
process requires an oppoirtunity to comment. If intervenors
find that “hey must make new factual or legal arguments,
the{ should clearly identify the new material and give an
explanation of why they did not anticipate the need for
the material in their initial filing. If the explanation
is satisfactory, the meterial may be considered, but
applicant will be permitted to respond.

(Perry Nuclear Power Plant, Units 1 and 2),
LBP-82-89, 16 NRC 1355, 1356 (1982).

The finding of good cause for the late filing of contentions
is related to the total previous unavailability of informa-
tion. Philadeiphia Electric Co. (Limerick Generating Station,
Units 1 anc 2), LBP-83-39, 18 NRC &7, 69 (1983).

Ability to centribute to the record is relevant to the
admissibility of late-fiied contentions.

Houston Ligqnting and
Power Co. (South Texas Project, Units i and 2), LBP-83-27, 18

NRC 52, 56 n.5 (1983). An intervenor should specify the
precise issues it plans to cover, identify its prospective
witnesses, and summarize their proposed testimony. Commor-
wealth Edison Co. (Braidwood Nuclear Power Station, Units 1
and 2), CLI-B6-8, 23 NRC 241, 246 (1986), citing, Mississippi
Power and Light Co. (Grand Gulf Nuciear Station, Units ] and
2), ALAB-704, 16 NRC 1725, 1730 {1982); Public §g[ngg Co. of
New Hampshire (Seabrook Station, Units 1 und 2), LBP-87-3, 25
NRC 71, 75 (1987). An interveror need not present expert
witnesses or indicate what testimony it plans to present if it
has established its ability tc contribute to the development
of a sound record in othcr ways. (leveland Electy

nating Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-
83-80, 18 NRC 1404, 1408 n.14 (1983).

Egblj; Power Supplx System (WPPS3 Nuclear Project No 3),
ALAB-747, 18 KRC 1167, 1182-1183 (1983).

Nevertheless, an intervenor should provide specific informa-
tion from which a Board can infer that the intervenor will
contribute to the development of a sound record on the
particular issve in guestion. An intervenor’s bare assertion
of past effectiveness in contributing to the development of a
sound record on other issues irn the current proceeding and in
past proceedings is insufficient. Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 85
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(198%), , WPPSS, supra. 18 NRC at 1181, and Mississippi
(Grand Gulf Nuclear Station, Units 1 and
), ALAB-704, 16 NRC 1725, 1730 (1982).

In determining an intervenor’s ability to assist in the

development of a sound record, it is erroneous to consider

the porfornance of counsel in a different proceeding. Common-
(Braidwood Nuclear Power Station, Units 1

and 2), CL -86-8, 23 NRC 241, 246-47 (1986).

Texas
,ngglris_;n* (Comanche Peak Steam Electriz Station,
Unit 1,, ALAB-868, 25 NRr 912, 926-27 (1987).

The extent to which the petitioner’s participiution may
reasonably be expected to assist in developing a sound
record is only meaningful when the proposed participation
is on a significant, triable issue. Long

(Shoreham Nu~lear Power Station, Unit 1), LBP-84-30, 20 NRC
426, 440 (1984).

The extent to which an intervenor may reasonably be expected
to assist in developing a sound record is the most significant
of the factors to be balanced with respect to late-“ led
contentions, at least in situations where litigation of the

contention will not delay the proceeding. ﬂgngggn_Lj%nllng
and Power Co. [(South Texas Project, Units 1 and z), LBP-85-9,
21 NRC 524, 528 (1985).

Given a proceeding initially noticed in 1978 for which a
Special Prehearing Conference was held early in 1979, any
currently filed contentions would be untimely. That does not
mean, after balancing the factors in 10 CFR § 2.714(a) that
the untimeliness should bar admission of the contention.

Houston Ligh;jng and Power Co. (South Texas Project, Units 1
»nd 2), LBP-83-37, 18 NRC 52, 55 (1983), , Consumers

(Midland Plant, Units | and 2), LBP-82-63, 16 NRC
571, 577 (1982).

A party seeking to add a new contention after the close of the
record must satisfy both standards for admitting a late-filed
contention set forth in 10 CFR § 2.714(a)(1) and the criteria,
as established by case law, for reopening the record, Long
Island Lighting Co. (Shoreham Nuclear Power Station Unit l),
LBP-83-30, 17 NRC 1132, 1136 (1983), ¢iting, i

(Diablo Canyon Nuclear Power Plant, Units 1 and

Electric Co.
2), CLI-B2-39, 16 NRC 1712, 1715 ( 982), despile the fact that

nontimely contentions raise matters which have not been pre-
viously litigated. Cincinneti Gas & Electric Co. (William H.
Zimrer Nuclear Power Station, Unit 1), LBP-83-58, 18 NRC 640,

663 (1983), citing, Disblo Canyon, supra, 16 NRC at 1714-15,
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In evaluating the extent to which admission of a late-filed
contention would delay the proceeding, a Board must determine
whether, by filing late, the intervenor has occasioned a
potential for delay in the completion of the proceeding that
would not have been present had the filing been timely. Iexas
Utilities Electric Co. (Comanche Peak Steam Flectric Station,
Unit 1), ALAB-868, 25 NRC 912, 927 (1987).

Where the delay in filing contentions is great and the issves
are serious, the seriousness of an issue does not imply that
the party raising it is somehow forever exempted from the
Rules of Practice. (incinnati Gas and Electric Co., (William
H. Zimmer Nuclear Power Station, Unit 1), LBP-83-58, 18 NRC
640, 663 (1983).

The fifth criteria for admission of a late-filed contention
requires a board to determine whether the proceeding, and
not the issuance of a license or the operation of a plant,
will be delayed. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-828, 23 KRC 13, 23
(1986).

The admission ¢of any new contention may broaden and delay the
completion of a proceeding by increasing the number of issues
which must be considered. A Board may consider the foliuwing
factors which may minimize the impact of the new contention:
how close to the scheduled hearing date ihe new contention was
filed; and the extent of discovery which had been completed
prior to the filing ¢f the new contention. A Board will not
admit a new contention which is filed so close to the
scheduled hearing date that the parties would be denied an
adequate opporturity to pursue discovery on the contention.

0. (Braidwood Nuclear Power Station,
Units 1 and 2), LBP-85-11, 21 NRC 609, 630-631 (1985), rev'd
u_mmndmmmm_d; CLI-8b-8, 23 NRC 241 (1986),
citing, South Carolin (Virgil C. Summer
Nuclear Station, Unit l), ALAB-642, 13 NRC 881, 889 (1981).

A Board may refuse to admit a late-filed contention where it
determines that the contention is so rambling and disorganized
that any attempt to litigate the contertion would undu]y
broaden the issues and delay the proceeding. i
Generatiny Co. (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-83-75A, 18 NRC 1260, 1262-1263 (1983).

An intervenor’s voluntary withdrawal of other, unrelated
contentions may not be used to counterbalance any delays
which might be ceused by the admission of a late-filed
contention. Commonwealth Edison Co. (Braidwood Nuclear Power
Station, Units 1 and 2), CLI-86-8, 23 NRC 241, 248 (1986).
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In evaluating the potential for delay, it is improper for the
Boara to balance the significance of the late-filed contention
against the likelihood of delay. Such a balancing of factors
is made in the overall evaluation of the five criteria for the
;ggissignaof a late-filed contention. Braidwood, supra, 23

at 248,

The Licensing Board’s gener .. - ithority to shape the course of
a proceeding, 10 CFR § 2.7 . . «i11 not be utiliced as the
foundation for the Roard’s - . nce of a late-filed

contention. Consumers Powe. 0. (Midiand Plant, Units 1 and
2), LBP-84-20, 19 NRC 1285, 1290 (1984).

2.9.5.6 Contentions Challenging Regulat:ons

The assertion of a claim in an adjudicatory proceeding

that a regulation is invalid is barred as a matter of law.
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 2), ALAB-456, 7 NRC 63, 65 (1978).

Contentions challenging the validity of NRC regulations are
inaumissible under the provisions of 10 CFR § 2.758.
Commonwealth Edison Company (Byron Nuclear Power Station,
Units 1 and 2), LBP-80-30, 12 NRC 683, 692-93 (1980); Kansas
Gas and Electric Co. (Wolf Creek Generating Station, Unit 1),
ALAB-784, 20 NRC 845. 846 (1984); i

i P ' (Shearon
Harris Nuclear Power Plant), ALAB-837, 23 NRC 525, 544 (1986)

When a Cummission regulation permits the use of a particular
analysis or technique, a contention which ascerts that a
different analysis or technique should be utilized is in-
adnissible because it attacks the Commission’s regulations
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit No. 1), LBP-83-76, 18 NRC 1266, 1273 (1983).

Although Commission regu’aticns may permit a board in come
situations to appruve minor adjustments tc Com  ssion-
prescribed standards, a board will reject as * udmissible a
contention which seeks major changes to those standards. Long
Isiand Lighting Co. (Shereham Nuclear Power Statisn, Unit 1),
ALAB-832, 23 N°C 135, 147-48 (1986) {intervenors cought major
expansion of the emergency planning zone), rev'd_in part, CLI-
87-12, 26 NRC 383, 395 (1987) (the ~ppeal Board incorrectly
admitted contentions which involved more than just minor
adjustments to the emergency planning zone). See also
Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-836, 23 NRC 479, 507 n.48 (1986).

Under 10 CFR § ¢.758, the Commission -.s withheld juris-
dic*ion from Licensing Boards to entertein attacks on the

PRCHEARING MATTERS 85



validity of Commission regulations in individual licens ng
proceedings except in certain "special circumstances.'

Potomac Electric Power Co. (Douglas Point Nuclear Generat-
ing Station, Units 1 & 2), ALAB-218, 8 AEC 79, 88-89 (1974);
Cleveland Electric 11luminating Co. (Perry Nuc\ear Power
Plant, Units 1 and 2), LBP-85-33, 22 NRC 442, 444 (1985).

10 CFR § 2.758 sets out those spec1a1 circumftances which

an intervenor must show to be applicable before a contention
attacking the regulations will be 2dmissible. Further,

10 CFR § 2.758 provides for certification to the Commission
of the question of whether a rule or regulation of the
Commission should be waived in a particular adjudicatory
proceeding where an adjudicatory board determines that, as

a result of special circumstances, a prima facie showing

has been made that application of the rule in a particuler
way would not serve the purposes for which the rule was
adopted and, accordingly, that a waiver should be authorized.
Detroit Edison Company (Enrico Fermi Atomic Power Plant

Unit 2), LBP-78-37, 8 NRC 575, 584-585 (1978); Carolina Power
and Light Co. and North Carolina Eastern Municipal Power
Agency (Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC
525, 546 (1986).

Intervenors are authorized to file a petition for a waiver of
a rule, pursuant to 10 CFR § 2.758. It is not, however,
enough merely to alleg2 the existence cf special circum-
stances; such circumstances must be set forth with particu-
larity. The petition should be supported by proof, in
affidavit or other appropriate form, sufficient for the
Licensing Board to determine whether the petitioning party has
made a prima facie showing for waiver. (Carolina Power & Light
Co. and North Carolina Eastern Municipal Power Agency (Shearon
Harris Nuclear Power Plant, Units 1 and 2), LBP-82-119A, 16
NRC 2069, 2073 (1982).

2.9.5.7 Contentions Involving Generic Issues

Licensing Boards should ‘ot accept in individual .icensing
cases any contentions whi~h are or are about to become the
subject of gereral rulemeking. Sacramento Municipal Utility
District (Rancho Seco Nuclear Generating Station), ALAB-%l3,
14 NRC 799, 816 (198)); Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), ALAB-813, 22 NRC 59, 86 (1985). They
appear to bv permitted to accept "generic issues"” which are
not and are not about to become the subject of rulemaking,
however. Potomac Electric Power Co. (Douglas Point Nuclear
Generating Statior, Units 1 & 2), ALAB-218, 8 AEC 79 (1974).
See Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), LBP-83-76, 18 NRC 1266, 1271 (1983). In
order for a party or interested State to introduce such wn
issue into a proceeding, it must do more than present a list
of generic technical issues being studied by the Staff or
point to newly issued Ragulatory Guides on a subject. There
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must be a nexus established between the generic issue and the
particular permit or application in question. To establish
such a nexus, it must be shown that (1) the generic issue has
safety significance for the particular reactor under review,
and (2) the fashion in which the application deals with the
natter is unsatisfactory or the short term solution offered to
the problem under study is inadequate.

Co. (River Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760,

773 (1977); 1llinois Egug[ Co. (C]inton Power Stat1on Unit
No. 1), LBP-82- 103, 16 NRC 1603, 1608 (1982), citing, River
Bend, supra, 6 NRC at 773; Public Service Co _of

(Seabrook Station, Units 1 and 2), LBP-82-106, 6 NRC 1649,
1657 (1982); ngnggng_L;gnL_gg* (Beaver Val]ey Power Station.
Unit 2), LBP-84-6, 19 NRC 393, 418, 420 (1984). citing, River
Bend, supra, 6 NRC at 773, and

(North Anna Nuclear Power Station, Units 1 and 2), ALAB-491, 8
NRC 245, 248 (1378).

Parties interested in litigating unresolved safety issues must
do something more than simply offer a checklist of unresolved
issues; they must show that the issues have some specific
safety significance for the reactor in question and that the
application fails to resolve the matters satisfactorily.
Metropolitan Edison Co. (Three Mile island Nuclear Station,
Unit No. 1) ALAB-729, 17 NRC 814, 889 (1983), aff’d on other
grounds, CL1-84- 11, 20 NRC 1 (1984), citing, Gulf States
Utilities Co. (River Bend Station, Units 1 and 2), ALAB-444, 6
NRC 760, 772-73 (1977).

In Cleveland Electric I1luminating Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-82-1A, 15 NRC 43 (.982), the
Licen51ng Board rejected the app11cant’s contention that

int, supra, requires dismissal whenever there is
pending rulemaking on a subject at issue. The Board dis-
tinguished Douglas Point on several grounds: (1) In Douglas
Point, there were no existing regulations on the subject,
while in Perry, regulations do exist and continue in force
regardless of proposed rulemaking; (2) The issue in Perry --
whether Perry should have an automated standby liquid control
system (SLCS) given the plant’s specific characteristics -- is
far more specific than the issues in Douglas Point (i.e.,
nuclear waste disposal issues); (3) The proposed rules
recommend a variety of approaches on the SLCS issue requiring
analysis of the plant’s situation, so any efforts by the Board
to resolve the issue would contribute to the analysis; (4) The
Commission ¢id not bar consideration of such issues during
the pendency of its proposed rulemaking, as it could have.
Unless the Commission has specifically directed that conten-
tions be dismissed during pendency of proposed rulemaking, no
such dismissal is required.
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Where the Commission has explicitly bzrred Board considera-
tion of the subject of & contention on which rulemaking is
pending, the Board may not exercise jurisdiction over the

contention. mumm_mhmmm%_m (Perry
Nuclear Plant, Units 1 and 2), LBP-82-11, 15 NRC 348, 3%)

(1982). Where the Commission has held its own decision
whether to review an Appeal Board opinion in abeyance pending
its decision whether or not to initiate a further rulemaking,
and has instructed the Licensin? Boards to cefer consideration
¢rf the issue, a contention involving the issue is unlitigable
and inadmissible. Duguesne Light Co. (Beaver Valley Power
Station, Unit 2), LBP-84-6, .9 NRC 393, 417-18 (1984), citing,
Potomac Electric Power Co. (Douglas Point Nuclear Generating
Station, Units 1 and 2), ALAB-218, 8 AEC 79 (1974).

A brief wuspension of consideration of & contention will

not be continued when it no longer appears likely that the
Commission is about to issue a proposed rule on the matter
which was the subject of the contention.

I1luminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-81-42, 14 NRC 842, 846-847 (1981).

wWhile a Licensing Board should not accept contentions that are
or are about to become the subject of general rulemaking,
vhere a contention has long since been admitted and is still
pending when notice of rulemaking is published, the intent of
the Commission determines whether litigation of that conten-
tion should be undertaken. Texas Utilit® rati

(Comanche Peak Steam Electric Station, aits 1 and 2), LBP-81-
51, 14 NRC 896, 898 (1981), citing,

(Doug]as Point Nuclear Generating Station, Units 1 and 2),
ALAB-218, 8 AEC 79 (1974).

Before a contention presenting a generic issue can be ad-
mitted, the intervenor must demonstrate a spec1fnc nexus
between each contention and the facvlwty that is the subject
of the proceeding. Cleveland Electric Illumin.ting Co. (Perry
Nuclear Power Plant, Units 1 and 2), LBP-82-15, 15 NRC 555,
558-59 (1982); Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), LBP-87-24, 26 NRC 159,
165 (1837), aff’d on other arounds, ALAB-880, 26 NRC 449,
456-57 n.7 (1987), remanded on other grounds, Sierra Club v.
NRC, 862 F.2d 222 (9th Cir. 1988).

Contentions which constitute a general attack upon the
methods used by the NRC Staff to insure compliance with
regulations, without raising any issues specifically related
to matters under construction, are not appropriate for
resolution in a particular licensing proceeding.

Edison Company (Byron Nuclear Power Station, Units 1 and 2),
LBP-80-30, 12 NRC 683, 690 (1980).
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2.9.5.8 Contentions Challenging Absent or Incomplete Documents

At the contention formulaticn stage of the proceeding, an
intervenor may plead the absence or inadequacy of documerts or
responses which have not yet been made available to the
parties. The contention may be admitted subject to later
refinement and specification when the additional information
has been furnished or the relevant documents have been filed.
Commonwealth Edison Company (Byron Nuclear Power Station,
I'nits ! and 2), LBP-80-30, 12 NRC 683 (1980). Note, howaver,
that the absence of liconsing documents does not justify
admission of contentions which do not meet the basis and
specificity requirements of 10 CFR § Z.714. That is, a non-
specific contention .y not be admitted, subject to later
specification, even though licensing documents that would
provide the basis for a specific contention are unavailable.
(Catawba Nuclear Station, Units 1 & 2), ALAB-

Duke Power Co.
687, 16 NRC 460 (1982), vacated in part on other grounds, CLI-
83-19, 17 NRC 1041 (1983).

Rulings on contentions concerning undeveloped portions of
emergency plans may be deferred. To admit such contentions
would be to risk unnecessary litigation. But to deny

the contentions would unfairly ignore the insufficient
development of these portions. Fairness and efficiency seem
to dictate that ~ulings on such contentions be deferred. The
objectives of such deferrals are to encourage negotiation, to
avoid unnecessary litigation and to make necessary litigation
as focused as possible. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-84-18, 19 NRC 1020,
1028 (1984). Cf. Cincinnati Gas and El.ctric Co. (Wm. H.
Zimmer Nuclear Power Station, Unit 1), ALAB-727, 17 NRC 760,
775-76 (1983).

When information is not available, there will be good cause
for filing a contention based on that information promptly
after the information becomes availadble. However, the five
laie-filing factors must be balanced in determining whether to
admit such a contention filed after the initial period for
submitting contentions. Philadelphia Eiectric Co. (Limerick
Generating Station, Units 1 and 2), LBP-£3-39, 18 NRC 67, 69
(1983); Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-806, 21 NRC 1183, 1190 (1985).

2.9.5.9 Contentions re Adequacy of Security Plan

The adequacy of a nuclear facility’s physical security plan
may be a proper subject for challenge by intervenors in an
operating license proceeding. Pacifi nd El

(Diablo Canyon Nuclear Power Plant, Unit Nos. 1 and 2), CLI-
80-24, 11 NRC 775, 777 (1980); Conso:idated Edisun Co. (Indian
Point Station, Unit 2), CLI-74-23, 7 AEC 947, 949 (1974).
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An intervencr may not introduce a contention which questions
the adequacy of an applicant’s security plan "against the
effects of (a) attacks and destructive acts, including
sabotage, directed against the facility by an enemy of the
United States, whether a foreign government or other person,
or (b; use or deployment of weapons incident to U.S. defense
activities." Commonwealth Edison Co. (Braidwood Nuclear Power
Station, Units ] and 2), LBP-85-27, 22 NRC 126, 135-36, 138
(1985), citing, 10 CFR § 50.13.

Where an intervenor seeking to challenge an applicant’s
security plan does not produce a qualified expert to review
the plan and declines to submit to a protective order, its
vague contentions must be dismissed for failure to meet
conditions that could produce an acceptably specific con-
tention. Quke Power Co. (Catawba Nuclear Station, Units 1 and
2), LBP-82-51, 16 NRC 167, 177 (1982).

2.9.5.10 Defective Contentions

Whe:'e contenticons are defective, for whatever reason, Li-
censing Boards have nc duty to recast them to make them
acceptable under 10 CFR § 2.714. nweal .
(Zion Station, Units 1 & 2), ALAB-226, 8 AEC 381, 406 (1974).

However, although a Licensing Board is not required Lo recast
contentions to make them acceptable, it also is not precluded
from doing so. Pennsylvania Power & Light Co. (Susquehanna
Steam Electric Station, Units 1 and 2), LBP-79-6, 9 NRC 291,
295-296 (1979).

2.9.5.11 Discovery to Frame Contentions

A petitioner is not entitled to discovery to assist him in
framing the contentions in his petition to intervene.

Northern States Power Co. (Prairie Island Nuclear Generating
Plant, Units 1 & 2), ALAB-107, 6 AEC 188, 192, reconsid. den.,
ALAB- llO 6 AEC 247, aff'd, CLl 73-12, 6 AEC 241 (1973).

2.9.5.12 Stipulations on Contentions
(RESERVED)
2.9.5.13 Appeals of Rulings on Conientions

Appellate review of a L1censvng Board rul.ng rejecting some
but not ali of a party’s contentions is available only at the

end of the case. northern States Pcser Co. (Tyrone Energy
Park, Unit 1), ALAB-492, 8 NRC 251, 252 {1978).

An Appea\ Board may jrant interlocutory review of a Licensing
Board’s rejection of one or more contentions only if the
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e‘fect of the rejection is to wholly deny a petition to
intervene. Pacific fas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-873, 26 NRC 154,
155 (1987), citing, 10 CFR § 2.714a.

Appeal Boards grant Licensing Boards broad discretion in
balancing the five factors which make up the criteria for
late-filed contentions listed in 10 CFR § 2.714(a)(1).
However, an Appeal Board may overturn a Licensing Board's
decision where no reasonable justification can be found for
the rotcome thnt is determined.
imerfc Generating Station, Units 1 and 2), ALAB-8C6, 21 NRC
v t19C 988), citing, R Power Supply
; 'S Muclear Project 3), ALAB-747, 18 NRC 1167, 1171
2£3), 183 . phia Electric Co. (Limerick Generating
<atior, =% 1 and 2), ALAB-828, 23 NRC 13, 2021 (1986)
abuse m «: rotion by Licensing Board). Public Service
Q2. 0f Ner ts-rshire (Seabrook Station, Units 1 and 2), ALAB-
Ak O Nt 3, ‘43 (1987); i 3
anche ¢ ook Steam Electric Station, Unit 1), ALAB-868, 25
M2, 32 11987).

«itions on Grants of Intervention

10 CFR § 2.714(e) empowers a Licensing Board tc condition an
order granting interve.tion on such terms as may serve the
purposes of restricting duplicative or repetitive evidence and
of having common interests represented ty a single spokesman.
10 CFR § 2.715a deals with the general authority to consoli-
date narties in construction permit or operating license
proceedings. In a license amendment proceeding, there is no
good reason why the provis:ons of Section 2.715a cannot be
looked to in exercising the power granted by Section 2.714(e),
which section applies to all adjudicatory proceedings. Duke
Power Company (Oconee Nuclear Station and McGuire Nuclear
Station), ALAB-528, 9 NRC 146, 150 n.9 (1979).

Appeals of Rulings on Intervention

The regulations contain a special provision allowing an
interlocutory appeal from a Licensing Board order on petitions
to intervene. The appellant must file a notice to appe:l and
supporting brief within 10 days after service of the Licensing
Board’s order. 10 CFR § 2.714a. Other parties may file
briefs in support of or in opposition to the appeal within 10
days of service of the appeal.

An Appeal Board will not review the grant or denial of an
intervention petition unless an appeal has been taken under 10
CFR § 2.714a. Cnce the time prescribed in that Seciion for
perfecting an appeal has expired, the order below becomes
final. Arizona Public Service Co. (Palo Verde Nuclear
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Generating Station, Units 1, 2 and 3), ALAB-713, 17 NRC 83,
84 n.1 (1983).

It iz settled unver the Commission’s Rules of Practice
that a petitioner for intervontion may not take an inter-
locutory appeal from Licensing Board action on his peti-
tion unless that action constituted an outright denial
of the petition. Houston Lighting and Power Co. (Allens
Creek Nuclear Generating Staticr, Unit 1), ALAB-535, 9
NRC 377, 384 (1979); Pugt Sound Power and Light Co,
(Skagit/Hanford Nuclear Power Project, Units 1 and 2),
ALAB-712, 17 NRC 81, 82 (1983). A petitioner may appeal
only if the Licensing Board has denied the petitien in
its entirety, i.e., has refused the petitioner entry
into the case. A petitioner may not appeal an order
admitting petitioner but denying certain contentions. 10
CFR § 2.714(b); i f
(Greene County Nuclear Plant), ALAB-434, 6 NRC 471 (1977);
i (River Bend Station, Units 1 &
2), ALAB-329, 3 NRC 507 (1976); Duke Power Co. (Pevkins
Nuclear Station, Units 1, 2 & 3), ALAB-302, 2 NRC 850
(1975); Puerto Rico Water Resources Authority (North Coast
Nuclear Plant, Unit 1), ALAB-286, 2 NRC 213 (1975); Portland
General Electric Co. (Pebble Springs huclear Plant, Units 1
& 2), ALAB-273, 1 WRC 492, 494 (1975); Boston Edison Co.
(Pilgrim Nuclear Generating Station, Unit 2), ALAB-269, 1 NRC
411 (1975); Philadelphia Electric Co. (Fulton Generating
Station, Units 1 & 2), ALAB-206, 7 AEC 841 (1974).

A Licensing Board’s failure, after a reasonable length of
time, to rule on a petition to intervene is tantamount to a
denial of the petition. Where the failure Jf the Licensing
Board to act is both unjustified and prejudicial, the
petitioner may seek interlocutory review of the Licensing
Board’s delay under 10 CFR § 2.714a, which provides for
interlocutory review of denials of petitions to intervene.

Detroit Edison Company (Greenwood Energy Center, Units 2 & 3),

ALAB-376, 5 NRC 426 (1977).

A State seeking to participate as an "interested State" under
10 CFR § 2.715(c) may appea! an order barring such participa-
tion. However, the State’s special status does not confer any
right to seek review of an order which allows the State to
pa~ticipate but excludes an issue which it seeks to raise.
Gulf States Utilities Co. (River Bend Station, Units 1 & 2),
ALAB-329, 3 NRC 607 (1976).

Unlike a private litigant who must file at least one accept-
able contention in order to be admitted as a party to a
vroceeding, an interested State may participate in a proceed-
ing regardless of whether or not it submits any acceptabie
contentions. Thus, an interested State may not seek inter-
locutory review of a Licensing Board rejection of any or all
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o7 its conientions because such rejection will not prevent an
interested State from participating in the proceeding.

(Seabrook Station, Units 1 and
2), ALAB-838, 23 NRC 585, 589-90 (1986).

The applicant, the Staff and any party other than the
petitioner can appeal an intervention order only on the
ground that the petition should have been denied in whole.
10 CF) § 2.714a(c). An =ppea) from ¢n intervention order
carries with it a mandatory briefing requirement. Failure
to file a brief will result in dismissal of the appea’.
Mississippi Power & Light Co. (Grand Gulf Nuclear Sta‘ion,
Units 1 & 2), ALAB-140, 6 AEC 575 (1973).

For a reaffirmation of the established rule that an appeal
concerning an intervention petition must await the ultimate
grant or denial of that petition, see Hous

Lo. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-
586, 11 NRC 472 (1980); Detroit Edison Co. (Greenwood Energy
Center, Units 2 & 3), ALAB-472, 7 NRC 570, 571 (1978). In
this vein, a Licensing Board arder which determines that
petitioner has met the "interest" requirement for intervention
and that mitigating factors overcome the untimeliness of the
petition but does ..t rule on whether petitioner has met the
“contentions” requirement is not a final disposition of the
petition tc intervene. i :

(William H. Zimmer Nuclear Power Station), ALAB-535, 11 NRC
860, 864 (1980); Greeawood, supra; ia_Electric Co.
(Limerick Generating Station, Unit 1), ALAB-833, 23 NRC 257,
260-61 (!98¢).

Similarly, the action of a Licensing Board in provisionally
ordering a hearing and preliminarily ruling on petitions for
leave to intervene is nut appealable under 10 CFR & 2.714a in
a situation where the Board cannot rule on contentions and the
need for an evidentiary hearing until after the special
prehearing conference required under 10 CFR § 2.75la and where
the petitioners denied intervention may qualify on refiling.
Consumers Power Company (Midland Plant, Units 1 & 2), LBP-
78-27, 8 NRC 275, 280 (1978).

While the requlations do not explicitly provide for Com-
mission review of decisions on intervention, the Commission
has entertained appeals in this regard and review by the
Commission apparertly may be sought. Florida Power & Light
Co. (St. Lucie Plant, Unit 2), CLI-78-12, 7 NRC 939 (1978).

With regard to briefing on appeals, 10 CFR § 2.714a does not
authorize an appellant to file a brief in reply to parties’
briefs in opposition to the appeal. Rather, leave to file a
reply brief must be oblained. Nuclear Engineering Co.
(Sheffield, 111. Low-Level Radioactive Waste Disposal Site),
ALAB-473, 7 NI.C 737, 745 n.9 (1978).
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2.9.7.1 Standards for Reversal of Rulings on Intervention .

2.9.8

2.9.9

A Licensing Board has wide latitude to permit the amendment of
defective petitions prior to the issuance of its final order
on intervention. The Board’s decision to allow such amendment
will not be disturbed on appeal absent a showing of gross
abuse of discretion. Northern States P.wer Co. (Prairie
Island Nuclear Generating Plan., Units 1 & 2), ALAB-107,

6 AEC 188, 194 (1973).

A Licensing Board’s determination as to the "personal in-
terest" of a petitioner will be reversed only if it is
irrational. Duguesne Light Co. (Beaver Valley Power Station,
Unit 1), ALAB-109, 6 AEC 243, 244 (1973); Prairis Island,
supra.

Similarly, a Licensing Board’'s determination that good

~ause exists for untimely filing will be reversed only

for an abuse of discretion. USERDA (Clinch River Breeder
Reactur Plant), ALAB-354, 4 NRC 383 (1976); Virginia Electric
& Power Co. (North Anna Power Station, Units 1 & 2), ALAB-342,
4 NRC 98 (1976); Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 & 2), ALAB-339, 4 NRC 20
(1976); Gulf States Utilities Co. (River Benc¢ Station, Units 1
& 2), ALAB-329, 3 NRC 607 (1976).

The principle that Licensing Board determinations on the
sufficiency of allegations of affected interest will not be
overturned uniess irrational presupposes that the appropriate
legal standard for determining the "personal interest" of a
petitioner has been invoked. Virginia Electric and Power

(North Anna Nuclear Power Statica, Units 1 and 2),
ALAB-522, 9 NRC 54, 57 n.5 (1979).

Reinstatement of Intervenor After Withdrawal

A voluntary withdrawal of intervention is "without prejudice”
in that it does not constitute a legal bar to the later
reinstatement ~f the intervention upun the intervenor’s
showing of good cause. Mississippi Power & Light Co. (Grand
Gulf Nuclear Ctation, Units 1 & 2), LBP-73-41, 6 AFC 1057
(1973). The factors to be considered in the good cause
determination are generally the same as those considered under
10 CFR § 2.714(a) with primary emphasis on the “2lay of the
proceeding, prejudice to other parties and adequate protection
of the intervenor’s interests. Grand Gulf, supra.

Rights of Intervenors at Hearing
In an operating licence proceeding (with the exception of

certain NEPA issues), the applicant’s license application is
in issue, not the adequacy of the Staff’s review of the
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application. An intervenor in an operating license proceeding
is free to challenge directly an unresolved generic safety
issue by filin? a proper contention, but it may not proceed on
the basis of allegations that the Staff has somehow failed in
its performance. Concomitantly, once the record has closed, a
generic safety issue may be litigated directly only if
standards for late-filed contentions and reopening the record
are met. Pacific Ces and Electri (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-728, 17 NRC 777, 807 (1983),

review denfed, CLI-83-32, 18 NRC 1309 (19%3).

The rules cannot Tegitimately be read as requiring that, once
an intervenor is represented by counsel, that counsel be the
party’s sole representative in the proceeding.

(Midland Plant, Units 1 and 2), LBP-83-28, 17 NRC
987, 994 (1983).

When a party is permitted to enter a case late, it is

expected to take the case as it finds it. It follows

that when a party that has participated in a case all along
simply changes representatives in midstieam, krowledge of th2
matiers already heaid and received into evidence is imputed to
it. Metropolitan Edison Co. (Threr M.le Island Nuclear
otation, Unit 1), ALAB-772, 19 NRC 1193, 1246 (1984), rev’d

in _part on other grounds, Cl1-35-2, 21 NRC 282 [1985).

An intervenor’s ~talus as a party in a proceeding does not of
itself make it a spokesman for others. Public Service Co. of
New Hampshire (Seabrook Station, Units 1 and 2), L3P-86-34, 24
NRC 549, 550 n.1 (1986), aff’'d, ALAB-854, 24 NRC 783 (1986),
citing, Power i . (Skagit Nuclear Power
Project, Units 1 and 2), ALAG-556, 10 NRC 30, 33 (1979).

Under principles enunciated in Prairie Island, . intervenor
wmay ordinarily conduct additional cross-examination and submit
proposed factual and legal findings on contentions sponsored
by others. Nortnern States Power Co. (Prairie Island Nuclear
Generating Plant, Units 1 and 2), ALAB-244, 8 AEC 857, 863,
867-68 (1974), aff’'d in pertinent part, CiI-75-1, 1 NRC 1
(1975). However, that does not elevate the i: lervenor’s
status to that of co-sponsor of the contentions. The
Commission’s regulations require that, at the outset of a
case, each intervenor submit "a 1ist of the contentions which
it seeks to have 1it.gated." 10 CFR § 2.714(b). It follows
from this that one intervenor may not introduce affirmative
evidence on issues raised bv arother intervenor’s contentions.
Prairie Island, supra, 8 AEC at 869 n.17; Houston Lighting and

. (South Texas Project, Units 1 and 2', ALAB-796, 21
NRC 360, 383 n.102 (1985).

Contentions left withcut a sponsor due to the withdraval of
one intervenor may be adopted by ano‘her intervenor upon
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satisfaction of the five-factor balancing test ordinarily used
to determine whether to grant a non-timely request for
intervention, or to permit the introduction of additional
contentions by an existing intervenor after the filing date.
Houston Lighting and Power Co. (South Texas Project, Units 1
and 2), ALAB-799, 21 NRC 360, 381-82 (1985). See 10 CFR

§6 2.714(2)(1),(b). For a detailed discussion nf the five-
factor test, See Sections 2.9.3.3.3 and 2.9.5.5.

A contention which has been joined by two joint intervencrs

may not be withdrawn without the consent of both joint

intervenors. Either of the joint intervenors may litigate the

contention upon the other intervenor’s withdrawal of sponsor-

ship for the contention. Public Service Co. of New Hampshire
{Seabrook Station, Unitc 4 and 2), LBP-80-27. 24 NRC 103, 106
1986) .

An intervenor in an operating license proceedin3 may not
proceed on the basis of illegations that the Staff has somehow
failed in its performance; ¢t least when the evidence shows
that the a'leged inadequate Staff review did not result in
inadequacies in the analyses and performance of the applicant.

hting Co. (Shoreham Nuclear Power Station, Unit
1), LBP-83-57, 18 NRC 445, 565 n.29 (1983), citing, Pacific
Gas and Electric Co. (D.ab]o Canyon Nuclear Power Plant, Units
1 and 2), ALAD-728, 17 KRC 777, 807 (1983), rgxlgu_Qingd,
CLI-83-32, 18 NRC 1309 (1983).

2.9.2.1 Furden of Proof

A "4 e generally bears the ultimate burden of proof.

M: - ‘itan Edison Co. (Three Mile Islard Nuclear Station,

Un t .,, ALAB-697, 16 NRC 1265, 1271 (1982), citing, 10 CFR

§ :./32. But intervenors must give some hasis for further
inquiry. Three Miie Island, supra, 16 NRC at 1271, citing,
Pennsylvania Power and Light Co. and Alleghany Electric
Cooperative, Inc. (Susquehanna Steam Electric Station, Units 1
and 2), ALAB-5)3, 12 NRC 317, 340 (1980). See Section 3.7.

An intervenor has the burden of going forward with respect to
issues raised by his contentions. Ph1l 1phia E1
(Limerick uenerating Station, Units 1 & 2), ALAB-262, 1 NRC

165, 191 (1975); Commonwealth Edison _QA (Zion Station, Units
1 & 2), ALAB-226, 8 AEC 381, 388-89 (1974). For a more
detailed discussion, see Section 1 e i

2.9.9.2 Presentation of Evidence

2.9.9.2.1 Affirmative Presentation bv Intervenor/Participants
An intervenor may not auduce affirmative evidence on an issue
not raised by him unless and until he amends his contentions.
Norther, States Power Co. (Prairie Island Nuclear Generating
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Plant, Units 1 & 2), ALAR-244, 8 AEC 857, 869 n..~ ,

gen,., ALAB-252, 3 AEC 1i75 (1974}, aff'd, CLI-75-1, 1 NRC 1
(1975). This rule does not apply to an iitercsted Scate
narticipating under 10 CFR § 2.715(c). Such a State may
produce evidence on issues not raised by it. Project
Management Corp. (clinch River Breeder Reactor), ALAB-354,
4 NRC 383, 392-93 (1976).

2.9.9.2.2 Consolidation of Intervenor Prasentaticns

A Licensing Board, in permitting intervention, may consol-
idate intervenors for the purpose of restricting duplica-

tive or repetitive evidence and argument. 10 CFR

§ ¢.714(e). In addition, parties with substantially

similar interests and contentions may be ordered to con-
solidate their presentation of evidence, cross-examination and

participation in general pursuant to 10 CFR § 2.715a. An

order consolidating the participation of one party with the
others may not be appealed prior to the conclusion of the

proceeding. Portland Genercl Electric Co. (Trol an Nuclear
Plant), ALAK-496, 8 NRC 308-309 (1978);

Co. (River Bend Station Units 1 and 2), LBP-83- 52A 18 NRC
265, 272-73 (1983), citing, Statement of Policy or Conduct of

edings, CLI-81-8, 13 NRC 452, 425 (1981). CSee
also Philadelpnia Electric Co. (Limerick Generating Station,
Jnits 1 and 2), ALAB-808, 2! NRC 15985, 1601 (1985).

The NRC Rules of Practice permit the consolidation of
inrtecrvenors, but only where tihose parties have substantially
the same interest that may be affected by the proceeding and
#here consolidation would not prejudice the rights of any
party. Consumers Power Co. (Midland Plant, Units 1 and 2),
LBP-83-28, 17 NRC 987, 993 (1983).

Only parties to a Commission licensing proceeding may be
consolidated. Petitioners who are not admitted as parties may
not be consolidated for the purposes of participation as a
single party. 10 CFR § 2.715a; yommonwealth f

(Dresden Nuclear Power Station, Unit 1), CLI-81-25, 14 NRC
616, 622 (1981).

Where intervenors have filed consolidated briefs they may be
treated as a consolidated party: one intervenor may be
appointed lead intervenor for purposes of coordinating
responses to discovery, but discovery requests should be
served on each party intervenor. It 13 not necessary that a
contention or contentions be idontified to any one of the
intervening parties, so long as there is at least cne
contentior, edmitted per intervenor. Cleveland Ejectric
I1luminating C¢. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-81-35. 14 NRC 682, 687 (1981).

PREHEARING MATTERS 97



§2.9.9.3 .

The Commission has issued a policy statement relating to
consolidation of intervenors and the conduct of licensino
proceed1n?s Pursuant to that Commission guidance, consulida-
tion should not be ordered when it will prejudice the rights
of any intervenor, however, in all appropriate cases, single,
lead intervenors should be designated to presant evidence,
conduct cross-examination, submit briefs, and propose findings
of ract, conclusions of law, and argument. Except whare other
intervenors’ interests will be prejudiced or upon a showing
that the record will be inconmplete those activities should
not be performad by such other intervenors. '

Statement of
¢t of Licensing Proceedings, CLI-81-8, 13 NRC
452, 4:5 (1941).

2.9.9.3 Cross-Examination by Intervenors

An intervenor way engage in cross-examination of witnesses
dealing with issues not raised by him if the intervenor has a
discernible interest in resolution of those issues. Northern
States Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 & 2), CLI-75-1, 1 NRC 1 (1975); Northe.n States EQ!QL
Co. (Prairie Island ﬂuc\ear Generating Plant, Units 1 & 2),
ALAB-244, 8 AEC 857, 867-68 (1974); Consumers Power Co.
(Midiand Plant, Units 1 and 2), LBP-85-2, 21 NRC 24, 32
(1985), vacated as moot, ALAB-842, 24 NRC 197 (1986).
Licensing Boards must carefully restrict and monitor such
cross-examination, however, to avoid repetition. Prairie

Island, supra, 1 NRC 1.

In general, the intervenor’s cross-examination may not be
used to expand the number or boundaries of contested issues.
Prairie Island, supra, 3 AEC 857. For a further discussion,
see Section 3.13.1.

2.9.9.4 Intervenor's Right to File Proposed Findings

An intervenor may file proposed findings with respect to all
issues whether or not raised by his own contentions. rthern
o (Prairie Island Nuclear Generating Plant,
Units 1 & 2), ALAB-244, 8 AEC 857, 863 (1974); Consum.rs Power
Co. {Midland Plant, Ur\ts 1 and 2), '.BP-85-2, 21 NRC 24, 32

(1985), vacated as moot, ALAB-842, 24 NRC 197 (1986) .

A Board in its discretion may refusz to rule on an issue in
its initial decision if the part’ raising the issue lias not
filed proposed findings of fact 4 <onclusions of law.

m f Policy on Cor  Licensing Proceedings, CLI-
81-8, 13 NRC 452, 457 (1981).

The right to fiie proposed findings of fact in an adjudi-
cation is not unlawfully abridged unless there was prejudicial
error in ref sing to admit the evidence that would have been
the subject of the findings. Southern California Edison Co.
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(San Onofre Nuclear Gonerating Station, Units 2 and 3), CLI-
82-11, 15 NRC 1383, 1384 (1982).

2.9.9.5 ’liengance at/Participation in Prehearing Conferences/

Hearings

&n intervenor seekin? to pe excused Trom a prehearing
conference should file a request to this effect Lefore the
conference date. Such a request should present the justifica-
tion for not attenaing. Pu

(Seabrcok Station, Units 1 & 2), ALAB-488, 8 NRC 187, 190-9)
(1978). For a discussion of a purty’s duty to attend
nearings, see Section 3.¢.

Where an intervenor indicates its intenticn not to participate
in the evidentiary hea-ing, the intervenor may be held in
default and its admitted contentions dismicseu 21though the
Licensing Board will review those contertions to assure that
they do not raise serious matters that must be considered.
Boston Edison Co. (Pilgrim Nuclear Generating Station, U ‘t
2), LBP-76-7, 3 NRC 156, 157 (1976).

An appropriate sanctinn for willful refusal to atteno a
Prehearing Conference is dismissal ot the petition for
intervention. In the alternative, an appropriate sanction is
the acceptance of the truth of all statements made by the
applicant or the NRC Staff at the Special Prehearing Cun-
ference. Application of that sanction would also result in
dismissal. Wisconsin Electric Power Co. (Point Beach Nuclear
Plant, Unit 1), LBP-82-108, 16 NRC 1811, 1817 (1982).

A Licensing Board is not expected to sit idly by when parties
refuse to comply with its orders. Pursuant to 10 CFR § 2.718,
a Licensing Board has the power and the duty to maintain
order, to take appropriate action t avoid delay and to
regulate the course of the hearing and the conduct of the
participants. Furthermore, pursuant to 10 LFR § 2.707, the
refusal of a p. ty to comply with a Board order relating to
its appearance at a proceeding constitutes a default for which
a Licensing Board may make such orders in regard tu the
failure as are just. Long Island Lighting Co. (Shoceham
Nuclear Power Station, Unit 1), LBP-82-115, 16 NRC 1922, 1928
(1992).

A party may nol be hearcd to complain that its rights were
unjustly abridged after having purposefully refused to
participate. Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-82-115, 16 NRC 1923, 1935 (1982).

Dismissal of a party is the ultimate sanction applicable to an
intervenor. On the other hand, where a party fails to carry
out the responsibilities impo'2d by *he fact of its participa-
tion in the proceeding, such a party may be found to be in
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default and iis contentions dismissed. Consum-rs Power Co.
(Palisades Nuclear Power Facili y), LBP-82-101, 16 NRC 1594,
1595-1596 (198?), citina, Boston Edisun Co. (Pilgrim Nuclear
Generating Station, Unit No. 2), LBP-7G-,, 3 NRC 156 (1976).

2.9.9.6 Pleadings ani Documents of Intervenors

2.9.10

2.9 40.

An intervenor may not disregard an adjudicatory board’s
direction to file a memorandum without first seeking leave
of the board. Public Service Co. of New Hamoshire (Sea-
brook Station, Units 1 & &), ALAB-488, 8 NRC 187 (1978).

Cost of Intervention
1 Financial Assistance to Intervenors

The questiion of funding of intervenors’ particip2tion was
addressed by the Commission in
(Financial Assistance to Participants in Commission Procee” -
ings), CLI-76-23, 4 NRC 494 (1976). Therein, the Commission
stated that it would not provide funding for participants in
*cen'in? enforcement or antitrust proceedings and that it
also would not provide such funding for participants in
rulenaking proceedings as a general propcsition, although it
would attempt to provide funus for oualified GESMO partici-
pants.

Part of the basis for the Commission’s determination was an
opinion issued by the Comptroller General. Noting that the
Commission lacks express statutory authority to provide funds,
the opinion stated that the Commission might nevertheless
provide funds to » p.rticipant if the Commission determires
that: (1) it cennot male the necessary licensing or rulemaking
determinaticas unless financial assist.~cr is extended to the
participant who requires it; and (2) the funded participation
is "essential" ‘o the Commission’s disposition of the issues.
The Commission fourd that it could not make these deter-
mirations with respect to participants in licensing, enforce-
ment, antitrust and general ru,-making proceedings. On the
other hand, due to the singular importance cf the GESMO
proceeding., the Commission would seek to provide finarcial
assistance to GESMC participants who »pplied by a specified
4eadlire and who qualified for such assistance.

Subsectent to CLI-76-23, the Comntroller General issued an
opinion on fundlng of intervenorr in FDA proccedings. That
ruling was a major shift from the opinion issued b, tie
Coisptroller C.- .ral in the NRT case in that the test set out
therein was not whether intervention was "essential" but
whether it could "reasonablv b~ 3xpected o contribute
cubstantially to a full and fan determination" of the pending
matter.
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In 1976, the Comptroller Genere 1ssued two decisions in
which he held that "funding of intervenors in the absence

of specific Congressional authorization was permissible

where participation by the intervenor is required by

statute or intervention is necessary to assure adequate
representation of opposing points of view and the i.ter-
venor is in ent or otherwise unabie to bear the finan-

cial cost o) participation." However, this position was
overruled by the Second Circuit Court of Appeals, which

held that an agency could not fund participants in its
proceedings without a specific grant of authority from

the Congress. Greene County Planning PBoard v. FFT, 559

F.2d 1227 (2d Cir. 1977), cert. denied, 434 U.S. 1086 (1978).
On this basis, in part, funding for intervenors was denied in
Exxon Nuclear Company, Inc. (Low Enriched Uranium Exports to
FURATOM Member Nations), CLI-77-31, € NRC 849 (1977).

The Commission is in favor of funding intervenors but Congress
has precluded such funding for fiscal year 1980. Metropolitan
aison Co. (Three Mile Island Nuciear Station. Unit 1), CLI-
80-19, 11 NRC 700 and CL1-80-20, 11 NRC 775 (17°80). Av*hori-
zation acts for subsequent fiscal years have explicitly
prohibited NRC from uti\iz1ng appronriated monies to fund
intervenors. See Rochester Gas and Electric Corp. (R.C

Ginna Nuclear Plant, Unit 1), LBP-83-73, 18 NRC 1231, 1239
(1983).

|
|
A claim for funding by intervenor for past participation is !
precluded because the Commission has detormined not to
initiate a program to provide funding for intervenors.
Puerto Rico Power Authority (North Ccast Nuclear Plant, Unit |
1), LBP-80-15, 11 NRC 765, 767-768 (1980).
\
|

Some financial assistance was made available to intervenors

for procedural matters, such as free transcripts in adiudica-

tory proceedings on an application for a license or an amend-

ment therato in prior Commission ruies. 10 CFR §§ 2.708(d),

2.712(f) and 2.750(c). (45 Fed. Reg. 49535, July 25, 1980).

Those rules have since been am~nded so that procedural |
financial assistance is not now available.

The Comnissien is .ot empowered to expend its appropri-
ated funds for the purpose of funding consultants to
intervenors. See P.L. 97-88, Title V Section 502 [95
Stat. 1148 (1981)] and P.L. 97-27€ Section 101(g) [96
Stat. 1135 (1982)]. Nor does it app2ar that the Commission
has authority to require the utility-applicants to do so
or tc assess fees for that purpose where the service to
be performed is for intervenors’ benefit and is not one
needed by the Commicsion to discharge ics own licensing
responsibilities. See Mississippi Power and Light Co.
v. NRC, 601 F.2d 223 (5th Cir. 1979), cert. denied, 444
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2.9.10.

2.9.11

2.9.12

U.S. 1102 (1980). See aiso Natioral Cable Television
nited States, 415 U.S. 336 (1978);
Lommission v. New England Power Co., 415
U.S. 345 (1974); Cincinnati Gas and Electric Co. (William
H. Zimmer Nuclear Power Station, Unit No. 1), CLI-82-4¢,
16 NRC 1717 (1982); Metropolitar Edison Co. (Three Mile
Island Nuclear Stavion, Unit 1), ALAB-772, 19 NRC 1193,
1273 (1784), m_ﬂ_in_ur.t_nn.mn:r_mnds CLI-85-2,
21 NRT 282 (1985). Metropolitan Edison Co. (Three Mile
Island Nuclear Scation, Unit 1), ALAB-807, 21 NRC 1145,
1212 (1985), citing, Pub. L. No. $8-360, 98 Stat. 403
(1984). See Houston Lighting and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-625, 13 NRC
13, 14-15 (1981).

2 Intervenors’ Witnesses

The Appeal Board has indicated that whera an interveror would
call a witness but for the intervenor’'s financial indbility to
do so, the Licensing Board may call the witness as a Board
witness and ai harize NRC payment of the usual witness fees
and expenses. The decision to take such action is a matter of
Licensing Board discretion which should be exercised with
circumspection. If the Board calls such a witness as its own,
it should 1imit cross-examination to the scope of the direct
examination. Consumers Power Co. (Midland Plant, Units | &
2), ALAB-382, 5 NRC 603, 607-608 (1977).

Appeals by Intervenors

An intervenor may seek appellate redress on all issues
whether or not those issues were raised by his own con-
tentions. Northern Siates Power Co. (Prairie Island Nuclear
Generating Plant, Units 1 & 2), ALAB-244, 8 AEC 857, 863
(1974).

Intervention in Remanded Proceedings

The Licensing Board was "manifestly correct" in rejecting a
petition requesting intervention in a remanded proceeding
where the scope of the remanded proceecing had been limited by
the Commission, and the petition for intervention dealt with
matters outsije that scope. The Licensing Board nhad limited
jurisdiction 1n the oroceeding and could consider only what
had been remanded to it. (Carolina Power and Light Company
(Shearon Harris Nuciear Power Plant, Units 1-4), ALAB-526, ©
NRC 122, 124 n.3 (1979).
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2.10 Nonparty Participation - Lim’‘ied Appearance and Interested
States

2.10.1

2.10.1.

2.10.1

Limited Appearances in KRC Adjudicatory Proceedings

Although Timited appearees are not parties to any proceeding,
siatements by limited appearees can serve to alert the
Licensing Board and the parties to areas in which ev.dence may
need to be adduced. Jowa Electric Light & Powsr Co. (Duane
Arnold Energy Center), ALAB-108, 6 AEC 195, 196 n.4 (1973).

1 Requirements for Limited Appearance

The requirements for becoming a limited appearee are set

out in 10 CFR § 2.715. Based upon that section, the
requirements for limited appearances are generally within
the discretion of the presiding officer in the proceeding.
Commonwealth Eaison Co. (Dresden Nuclear Power Station, Unit
1), CLI-81-25, 14 NRC 616, 623 (1981).

.2 Scope/lLimitations of Limited Appearances

Under 10 CFR § 2.715(a), the role of a 1imited appearee is
rest:icted to making oral or written statements of his
position on the issues within such limits and on cuch
conditions as the Bcard may fix.

Pursuant to 10 CFR § 2.715(a), limited appearance statements
may be permitted at the discretion of the presiding officer,
but the person admitted may not otherwise participate in the
proceeding. Metropolitan Edison Co. (Three Mile Island

Nuclear Station, Unit 1), CLI 83-25, 18 NRC 327, 333 (1983).

A limited appearance statement is not evidence and need only
be taken into accouat by the ' icensing Board to the extent
that it may alert the Bcard or parties to areas in which

evidence may need to be adduced. lowa Elentric Light & Power
Co., ALAB-108, supra, (dictum).

The purpose of limited appeararce stat ments is to alert the
Licensing Brard and parties to areas in which evidence may
need to be adduceu. Such statements do not constitute
evidence, and accordingly, the Board is not obligaled to
discuss them in its decision. Lnuisiana Power and Light Co.
(Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC
1076, 1087 n.12 (1983), citing, i0 CFR § 2.715(a); lowa
Electric Light and Power Co. (Duane Arnold Energy Center),
ALAB-108, 6 AEC 195, 196 n.4 (1973).

A person who makes a limited appearance before a Licensing
Board may not appeal frem that Board’'s decision. Metropolitan

m (Three Mile Island Nuclear Generating Station,
Unit 2), ALAB-454, 7 NRC 39 (1978).
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2.10.2 Participation by Nonparty Interested States

Under 10 CFR § 2.715(c), an interested State may partici-
pate in a proceeding even though it is not a party. 1In
this context, the Board must afford representatives of
the interested State the opportunity to introduce evi-
dence, interrogate witnesses and advise the Commission.
In so doing, the interested State need not take a posi-
tion on any of the issues. Even though a State has
submitted contentions and intervened under 10 CFR § 2.714,
it may participate as an "interested State" under 10 CFR
§ 2.715(c) on issues in the proceeding not raised by its
own contentions. USERDA (Clinch River Breeder Reactor
Planté, ALAB-354, 4 NRC 383 (1976); Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), LBP-82-19,
15 NRC CO1, 617 (1982). 1

S (Seabrook Station, Units 1 and 2), L3P 82-76,
16 NRC 1029, 1079 (1982), citing, Gul i
(River Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760
(1977). However, once a party is admitted as an interested
State under Section 2.715(c), it may not reserve the right to
intervene later under Section 2.714 with full party siatus. A
petition to intervene under the provisions of the latter
section must conform to the requirements for late filed
pet tions. Consolidated Edison Co. of N.Y. (Indian Point,
Unit No. 2) and Power Authority of the State of N.Y. (Indian
Point, Unit No. 3), LBP-82-25, 15 NRC 715, 723 (1982).

A Licensing Board may require the representative of an
interested State to indicate in advance of the hearing the
subject matter on which it wishes to participate, but such
a showing is not a prerequisite of admission under 10 CFR

§ 2.715(c). Indian Point, supra, 15 NRC at 723.

Section 2.715(c) states that the Commission shall "afford
representatives of an interested State... and or agencies
thereof, a reasorable opportunity to participate." Given this
language. a Licensing Board is not limited tc recrgnizing only
one representative of a State. Thus the Licensing Board may
admit the Attorney General of an interested State even though
a State law designates another person as the State’s represen-
tative. Indian Point, supre, 15 NRC at 719. Although some
language in the Indian Point decision seemed to indicate that
State law does not control the designation of a State
representative, the decision actually rested upon the fact
that the State Attorney General did not agree tihat the State
Taw designated someone other than the Attorney General to
represent the State. In the absence of a contrary judicial
decision, the Commission will defer to the Attorney General’s
interpretation of the State law designating the State’s repre-
sentative. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-862, 25 NRC 144, 148, 149 and
n.13 (1987).
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A State participating as an interested State may appeal an
adjudicatery board’s decision so that an intarested State
participating under 10 CFR § 2.715(c) constitutes the sole
exception to the normal le that a nonp. rty to a proceeding
may not appeal from the ision in that proceeding.

" ~ee Mile Island Nuclear Generating
Station, Unit 2), ALAB-. 7 NRC 39 (1978).

Section 274(1) of the Atomic Energy Act confers a right to
participate in liceusing pro ~edings on the State or loca-
tion for the subject facii® .owever, 10 CFR § 2.715(c)

of the Commission’s Rules ¢ ractice extends an oppor-

tunity to participate not merely to the State in which a
facility will be located, but also to those other States

that demonstrate an interest cognizable under Section
2.715(c). Exxon Nuclear Company, I-c. (Nuclear Fuel Recovery
and Recycling Center), ALAB-447, 6 NRC 873 (1977). See, e.49.,
Philadelphia Electric Co. (Peach Bottom Atomic Power Station,
Units 2 & 3), CLI-74-32, 8 AEC 217 (1974).

Althcugh a State seeking to participate as an "interested
State" under Section 2.715(c) need not state contentions,

once in the proceeding it must comply with all the procedural
rules and is subject to the same requirements as parties
appearing before the Board. Gulf States Utilities Co. (River
Bend Station, Units 1 & 2), ALAB-444, 6 WRC 750 (1977);
I1linois Egng[ Co. (Clinton Power Stat1on. Unit No. 1), LB¥F-
82-103, 16 NRC 1603, 161% (1982), citing, River Bend, supra, 6
NRC at 768. Nevertheless, the Commission has emphasized that
t'.e participation of an interested sovereign State, as a full
party or otherwise, is always desirable in the NRC licensing
process. Public Service Company of New Hampshire (Seabrook
Station, Unit: 1 & 2), CLI-77-25, 6 NRC 535 (1977). A State’s
participatioi: may be so important that the State’s desire tro
be a party to Commission review may be ore factor to considir
in determining whether the State chould bz permitted to
participate in the Commission review, even though the State
has not fully complied with the requirements for such

participation. 1d.

A State has no right to participate in adminis -ative appeals
when it has not participated in the underlying hearing. The
Commission will deny a State’s extremely untimely petition to
intervene as a non-party interested State which is tiled on
.he eve of the Commission’s licensing decision. (Cleveland
Electric I1luminating Co. (Perry Muclear Power Plant, Units 1
and 2), CLI-86-20, 24 NRC 518, 519 (1986, aff'd sub nom. Chio
v. NRC, 814 F.2d 258 (6th Cir. 1987).

10 CFR § 2.715(c) has been amended to include counties and
municipalities and agencies thereof as governmental entities
in addition to States which may participate in NRC adjudica-
tory proceedings as "interested" government bodies.
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A governmental body must demcnstrate a genuine interest in
participating in the proceeding. A Licensing Board denied a
municipality permission to participate as an interested State
in a reopened hearing where the municipality failed to: file
proposed findings of fact; comply wit: a Board Order to
indicate with reascnable specificity the subject matters on
which it desired to participate; appear at an earlier
evidentiary hearing; and specify its objections to the Staff
reports which were the focus of the reopened hraring. Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-86-24, 24 NRC 132, 136 (198%).

Section 2.715(c) was also amended to more clearly delineate
the participation rights of "interested" government bodies.

As amended, ihis section provides that "interested" goverrment
bodies may introduce evidence, interrogate witnesses, advise
the Commission without taking a position on any issue, file
proposed findings, appeal the Licensing Board’s decision, and
seek review by the Commissicn.

The mere filing by a State of a petition to participate in arn
operating license application pursuant to 10 CFR § 2.715(c) as
an interested State is not cause for ordering a hearing. The
application can receive a thorough agency review, outside of
the hearing process, absent indications of significant
controverted matters or serious safety cr environmental
issues. Niagara Mohawk Power Corp. (Nine Mile Point Nuclear
Station, Unit 2), LBP-83-45, 18 NRC 213, 216 (1983); Duguesne
Light Co. (Beaver Valley Power Station, Unit 2), LBP-84-6, 19
NRC 293, 426 (1984), citing, Northern States Power Cc. (Tyrone
Energy Park, Unit 1), CLI-80-3€, 12 NRC 523, 527 (1980).

Although a State has a statutory right to a .casonable
opportunity to participate in NRC proceedings, it may not
seek to appeal on issues it did not participate in below, or
seek remand of those issues. However, the State is given an
opportunity to file a brief amicus curiae. Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2),
ALAB-583, 11 NRC 447 (1980).

A late decision by the Governor of a State to participate as
representative of an interested Siate can be granted, but the
Governor must take the proceeding as he finds it. He cannot
complain of rulings made or procedural arrangements settled
prior to his participation. Pacific Gas and Electric Company
(Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-600, 12
MRC 3, B8 (1980); Long Icland Lighting Co. (Shoreham KNuclear
Power Station, Unit 1), LBP-83-13, 17 NRC 469, 471-72 (1983),
citing, 10 CFk § 2.715(c); Cincinnati Gas and Electric Co.
(Wm, H. Zimmer Nuclear Station), LBP-80-6, 11 NRC 148, 151
(1980).
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An interested State that has elected to litigate issues as a
full party under 10 CFR § 2.714 is accorded the rights of an
"interested State" under 10 CFR § 2 715(c) as to all other
issues. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-83-9, 17 NRC 403, 407 (1983),
citing, Project Management Corp. (Clinch River Breeder
Reactor Plant), ALAB-354, 4 NRC 383, 392-93 (1976).

10 CFR § 2.715(c) authorizes an interested State to intro-
duce evidence with respect to those issues on which it

has not taken a position. However, at the earliest pos-
sible date in advance of the hearing, an interested State
must state with reasonable spec:ficity those subject areas,
other than its own contentions, in which it intends to

participate. Seabrook, supra, 17 NRC at 407,

The presiding officer may require an interested governmental
entity to indicate with reasonahle specificity,

the hearing, the subject matters on which it desires to
participate. However, once the time for identificatien of new
issues by even a governmenta] participant has passed, either
by schedule set by the Board or by circumstances, any new
contention thereafter advanced by the governrmnta] participant
must meet the test for nontimely contentions.

Ligh (Shoreham Nuclear Power Station. Unit 1), LBP-83-
30, 17 NRC 1132, 1140 (1983). See, e€.9., Long Isiand Lighting
Co. (Shoreham Nuc1ear Power Station, Unit 1), LBP-82-19, 15
NRC 601, 617 (1982).

An interesiad Statc, once admitted to a proceeding, must
observe the procedura] requirements applicatle to other
participants. Every purty, however, may seek modification
for good cause of time 1imits prev.ousl, sei by a Board.
Moreover, good cause, by its very nature, must be an ad hoc
determ1~ation based on the facts and circumstances app]1cab1e
to the particular determination. Houston Lighti

0. (South Texas Project, Units 1 and 2), LBP-83- 26, 4 | NR'
945, 347 (1983).

Although an interested State must observe applicable proce-
dural requirements, including time limits, the facts and
circumstances which would constitute good cause for extending
the time available to a State may not be coextensive with
those warranting that action for ancther perty. States need
not, although they may, take a position with respect to an
issue in order to participate in the resolution of that issue,
Reflecting pelitical changes which uniquely bear upon bodies
such zs States, a State’s position on an issue (and the degree
of its pariicipation with respect tc that issue) might under-
standably cha.ge during the course of a Board’s consideration
of the issue. The Commission itself has recognized such
factors, and it has permitted States Lo participate even where
contrary to a procedura’ requirement which might bar arother

PREHEARING MATTERS 107



§ 2.11

JUNE 1989

2.11
c.11.1

party’s participation. Houston Lighting and Power Co. (South ‘
Texas Project, Units | and 2), LEP-82-26, 17 NRC 945, 947

(1983), citing, Byhl1L_szc11s£_£a&.n£_usn_unmn§nirg (Seabrook

Station, Units | and 2), CLI-77-25, 6 NRC 535 (1577). See 10

CFR § 2.715(c).

A county does not lose its right to participate as an in-
terested governmental agency pursuant to 10 CFR § 2.7i5{c)
because it has elested to participate as a full intervenor
on specitied contentions. Long Island Lighting Cc.
(Shoreham Nuclear Power Station, Unit 1), LBP-83-30, 17

NRC 1132, 1139 (1983), citing, Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-82-19, 15 NRC
001, 617 (1982).

Any governmental participant seeking to advance a iate
contention or issue, whether or not it be a participant
aiready in the case or one sceking to enter, must satisfy the
criteria for late-filed contentions as well as the criteria
for reopening the record. Shorebam, supra, 17 NRC at 1140.

Discovery

Time for Discovery

Discoveiry begins on admitted contentions after the first
prehearing conference. 10 CFR 2.740(a)(1). Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-82-116, 16 NRC
1937, 1945 (1982).

Under 10 CFR § 2.740(b)(1), there can be no formal discovery
orior to the special prehearing conference provided for in
Section 2.75la. In any event, a potential intervenor has no
right tc seek discovery prior to filing his petition to
intervene. Wiscunsin Electric Power Co. (Koshkenong Nuclear
Plant, Units 1 & 2), CLI-74-45, 8 AEC 908 (1974); Northern

? (Prairie lsnand Nuclear Gererating Plant,
Units 1 & 2), ALAB-107, 6 AEC 188, reconsid. ggn. ALAE- ilO
6 AEC 247, aff’'d, CLI- 7" 12, 8 AEF 241 (1973). See_also &El
v. AEC, 502 F.2d 424, 428-29 (D.C. Cir. 1978). Once an
intervenor has been admittec, formai discovery is limited to
matters in controversy which have been admitted. 10 CFR §
2.740(b)(1). Discovery on the subject matter of a contention
in a2 licensing proceeding can b2 obtained only after the con-
tention has been admitted to the proceeding. Wisconsin
Electric Power Co. (Point Beach Nuclear Flant, Unit i), ALAB
696, 16 NRC 1245, 1263 (1982). See Verm Y N
Power Corp. (Vermont Yankee Nuclear Power Station), LBP- 88 25,
28 NRC 394, 396 (1988) (the scope of a contention is deter-
mined by the literal terms of the contention, coupiea with its
stated bases), recnnsid. denied on other grounds, LBP-88-25A, .

28 NRC 435 (1988).
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A Licensing Board denied an applicant’s motion for leave to
commence limited discovery against persons whe had filed
petitions to intervene (a2t that point, nonparties). The Board
entertained substantial doubt as to its authority to order the
requested discovery, but denied the motion specifically
because it found no necessity to follow that course of action.
The Board discussed at length the law relating to the
prohibition found in 10 CFR § 2.740(b)(1) against discovery
beginning prior to the prehearing conference provide. for in
10 CFR ? 2.75la. QDetroit Edison Company (Enrico Fermi Atomic
Power Plant, Unit 2). LBP-78-37, 8 NRC 575, 577-584 (1978).

Applicants are entitled to prompt discovery concerning

the bases of contentions, since a good deal of information
is alrcady available from the FSAR and other documents
early in the course of the proceeding. Commonwealth Edison
Co. (Byron Station, Units 1 and 2), LBEP-81-30-A, 14 NRC 364,
369 (1981).

Under 10 CFR § 2.740(b)(1), discovery s ordinarily to be
completed before the prehearing conference held pursuant to 10
CFR § 2.752, absent good cause shown. The fact that a party
did not engage in prehearing discovery to cbtain an expert
witness’ "backup" calculations does not preclude a request at
irial for such information, but the Licensing Board may take
into account the delay in deciding to grant such a last minute
request. Jliinois Power Co., (Clinton Power Station, Units 1 &
2), ALAB-340, 4 NRC 27 (1976).

The fact that late intervention has been permitted should not
disrupt established discovery schedules since a tardy
petitioner with no good excuse must take the proceeding as he
finds it. Nuclear Fuel Services, Inc. (West Valley Reprocess-
ing Plant), CLI-75-4, 1 NRC 273 (1975).

Under 10 CFR § 2.740(b)(1), discovery is available after a
contention is admitted and may be terminated a reasonable time
thereafter. Litigants are not entitled to further discovery
as a matter of right with respect to information relevant to a
contention which first surfaces long after discovery on that
contention has been terminated. Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), LBF-84-24, 19 NRC 1418, 1431-
32 (1984), aff’'d, ALAB-813, 22 NRC 59 (1985). However, an
Appeal Board has recently held that a Licensing Board abused
its discretion by denying intervenors the opportunity to
conduct discovery of new information submitted by the
applicant and admitted by the Board on a reopened record.

The Appeal Board found that, although there might have been a
need to conduct an expeditious hearing, it was improper to
deny the intervenors the opportunity to conduct any discovery
concerning the newly admitted information where it was not
shown that the requested discovery would delay the hearing.

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
PREHEARING MATTERS 109
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1), ALAB-832, 23 NRC 135, 160-61 (1986), rev’'d in part on
other grounds, CLI-87-12, 26 NRC 383 (1987).

The Commission has expressly advised the Licensing Boards to
see that the licensing process moves along at an expeditious
pace, consistent with the ‘emands of fairness, and the fact
that a party has personal or other obligations or fewer
resources than others does not relieve the party of its
hearing obligations. Nor does it entitle the party to an
extension of time for discovery absent a showing of good
cause, as judged by the standards of 10 CFR § 2.711. Texas
Utiiities Generating Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-82-18, 15 NRC 598, 599 (1982).

A party is not excused from compliance with a Board's dis-

covery schedule simply because of the need t» prepare for a

related state court trial. Kerr-McGee Chemical Corp. (West

%hicg?o Rare Earths Facility), LBP-85-46, 22 NRC 830, 832
1985).

Though the period for discovery may have long since term-
inated, at least one Appeal Board decision seems to indicate
that a party may obtain discovery in order to support a motion
to recpen a hearing provided that the party demonstrates with
particularity that discovery would enable it to produce the
needed materials. Vermont Yankee Power Corp. (Vermont Yankee
Nuclear Power Station), ALAB-138, 6 AEC 520, 524 (1973). But
see litan Edi (Three Miie Island Nuclear
Station, Unit 1), CLI-85-7, 21 NRC 1104, 1106 (1985) anc
Louisiana Power and Light Co. (Waterford Steam Electric Sta-
tion, Unit 3), CLI-86-1, 23 NRC 1, 6 (1986) where the Commis-
sion has made it very clear that 2 movant seeking to reopen
the record is not entitled to discovery to support its motion.

The question of Board management of discovery was addressed
by “he Csmnmission in its Statement of Policy on Conduct of
Lice: sing Proceedings, CLI-81-8, 13 NRC 452, 455-456 (1981).
The Commission stated that in virtually all cases individual
Boards should schedule an initial conference with the parties
to set a general discovery schedule immediately after
contentions have been admitted. A Licensing Board may
establish reasonable deadlines for the completion of dis-
covery. Cleveland Electric Illuminating Co. (Perry Nuclear
Power Plant, Units 1 and 2), LBP-83-79, 18 NRC 1400, 1401l
(1983), citing, Statement of Policy, supra, 13 NRC at 456.
Although a Board may extend a discovery deadline upon a
showing of good cause, & substantial delay between a discovery
deadline and the start of a hearing is not sufficient, without
more, to reopen discovery. Perry, supra, 18 NRC at 1401.

An intervencr who has agreed to an expedited discovery
schedule during a prehearing conference is considered to have
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waived its objections to the schedule unce the hearing has
started. Philadelphia klectric Co. (Limerick Generating
Station, Units 1 and 2), CLI-85-15, 22 NRC 184, 185 (1985);

' (Limerick Generating Station, Units
1 and 2), ALAB-845, 24 NRC 220, 251 (1986).

Discovery Rules

In general, the discovery rules as between all parties

except the Staff follow the form of the Federal Rules of

Civil Procedure. The legal authorities and court deci-

sions pertaining to Rule 26 of the Federal Rules of Civil
Procedure provide appropriate guidelines for interpreting

NRC discovery rules. lied-

(Barnwell Fuel Receiving and Storage Station), LBP-77-13, §
NRC 489 (1977); Pul i (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 490, 494-95 (1983),
¢iting, Joledo Edison Co. (Davis-Besse Nuclear Power Station),
ALAB-300, 2 NRC 752, 760 (1975).

If there is no NRC rule that parallels a Federal Rule of

Civil Procedure, the Board is not restricted from applying the
Federal rule. While the Commission may have chosen to adopt
only some of the Federal rules of practice to apply to all
cases, it need not be inferred that the Commission intended to
preclude a Licensing Board from following the guidance of the
Federal rules and decisions in a specific case where there is
no parallel NRC rule and where that guidance results in a fair
determination of an issue. Seabrook, supra, 17 NRC at 497.

Rule 26(b)(4) differentiates between experts wnom the party
expects to call as witnesses and those who have been retained
or specially employed by the party in preparation for trial.
The Notes of Advisory Committee on Rules explain that
discovery of expert witnesses is necessary, particularly in a
complex case, to narrow the issues and eliminate surprise, but
that purpose is not furthered by discovery of non-witness
experts. Seabrook, supra, 17 NRC at 447; Commonwealth Edison
Co. (Braidwood Nuclear Power Station, Units 1 and 2), LBP-
86-7, 23 NRC 177, 178-79 (1986) (discovery of a non-witness
expert permitted only upon a showing of exceptional circum-
stances). The filing of an affidavit as part of a non-record
filing with a Licensing Board does not make an individual an
expert witness. Texas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), LBP-87-18, 25 NRC 945,
947 (1987).

In modern administrative and legal practice, including NRC
practice, pretrial discovery is liberally granted to enable
the parties to ascertain the facts in complex litigation,
refine the issues, and prepare adequately for a more expe-
ditious hearing or trial. Texas Utilities Generatina Co.
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(Coinanche Peak Steam Electric Station, Units 1 and 2), LBP-
81-25, 14 NRC 241, 243 (1981); Eggifig_ﬁgg_h_flgglrjg
(Stanislaus Nuclear Project, Unit 1), LBP-78-20, 7 NKC 1038,
1040 (1978); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 490. 494 (1984).

A party may seek discovery of another party without the
necessity of Licensing Board intervention. Where, however,
discovery of a nonparty is sought (other than by deposi-
tion), the party must request the issuance of a subpoena
under Section 2.720. Pacific Gis_and Electric Company
(Stanislaus Nuclear Project, Unit 1), ALAB-550, 9 NRC

683, 690 (1979).

Only those State agencies which are parties in NRC proceedings
are required to respond to requests under 10 CFR § 2.741 for
the production of documents. In ordrr to obtain documents
from non-party State agencies, a pariy rust file a request for
a subpoena pursuant to 10 CFR § 2.720. ierr-McGee Chemical
Corp. (West Chicago Rare Earths Faciiity'. LBP-85-1, 21 NRC
11, 21-22 (1985), citing, Stanislaus, supra, 9 NRC at 682.

Applicants are entitled to discovery against intervenors in
order to obtain the informaticn necessary for applicant to

meet its burden of proof. This does not amount to shifting
the burden of proof to intervenors. nsylvani

Light Company (Susquehanna Steam Electric Station, Units 1

& 2), ALAB-613, 12 NRC 317, 338 (1980).

Each co-owner of a nuclear facility has an independent
responsibility, to the extent that it is able, to provide a
Licensing Board with a full and accurate record and with
compiete responses to discovery requests. The majority owner
must keep the minority owners sufficiently well informed so
that they ~=- “~7fi11 their respcensibilities to the Board.

Texas Uti® ¢ lectric Co. (Comanche Peak Steam Electric
Station, v wnd 2), LBP-87-27, 26 NRC 228, 230 (1987).

Intervenor may not directly seek settlement papers of the
applicant through discovery. Rule 408 of the Federal Rules
of Evidence provides that offers of settlement and conduct
and statements made in the course of settlement negotiations
are not admissible to prove the validity of a claim. 10 CFR
§ 2.759 states a policy encouraging settlement of contested
proceedings and requires all parties and boards to try to
carry out the settlement policy. Requiring a party to
produce its settlement documents because they are settlement
documents would be inconsistent with this policy. Florida
Power & Light Company (St. Lucie Plant, Unit No. 2), LBP-
79-4, 9 NRC 164, 183-184 (1979).
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A plan to seek evidence primarily through discovery is a
permissible approach for an intervenor to take.

Co. (Catawba Nuclear Station, Units 1 and 2), LBP-82-116, 16
NRC 1937, 1943 (1982).

Lack of knowledge is always an adequate response to dis-
covery. A truthful "don’t know" response is not sanctionable
as a default in making discovery. QDuke Power Co. (Catawba
Nuclear Station, Units 1 and 2), LBP-82-116, 16 NRC 1937,
1945, 1945 n.3 (1982).

At least one Licensing Board has held that intervenors may
develop and support their contentions by getting a first
round of discovery against other parties before the inter-
venors are required to provide responses to discovery
against thewm. C(Catawba, supra, 16 NRC at 1945.
2.9.5.11, Northern States P (Prairie Island Nuclear
Generating Plant, Units 1 and 2), ALAB-107, 6 AEC 188, 192,
' , ALAB-110, 6 AEC 247, aff'd, CLI-73-12, 6 AEC
241 (1973).

Discovery of the foundation upon which a contention is based
is not only clearly within the realm of proper discovery, but
also is necessary for an applicant’s preparation for hearing.

Publi . _of hire (Seabrook Station, Units 1
and 2), LBP-83-17, 17 NRC 490, 494 (1983); Kerr-McGee Chemical

Corp. (West Chicago Rare Earths Facility), LBP-86-4, 23 NRC
75, 81 (1986).

A party’s need for discovery outweighs any risk of harm from
the potential release of information when the NRC Staff has
indicated that no ongoing investigation will be jeopardized,
when all identities and identifying information are excluded
from discovery; and when all other information is discussed
under the aegis of a protective order. nsumers Power
(Midland Plant, Units 1 and 2), LBP-83-53, 18 NRC 282, 288
(1983), reconsideration denied, LBP-83-64, 18 NRC 766, 768
(1983), affirmed, ALAB-764, 19 NRC 632 (1984).

1 Construction of Discovery Rules

For discovery between parties other than the Staff, the
discovery rules are to be construed very liberally. Com-
monwealth Edison Co. (Zion Station, Units 1 & 2), ALAB-185,
7 AEC 240 (1974); Illinois Pcwer Co. (Clinton Power Station,
Unit 1), LBP-B1-61, 14 NRC 1735, 1742 (1981).

Where a provision of the NRC discovery rules is similar or
analogous to one of the Federal rules, judicial interpreta-
tions of that Federal rule can serve as guidance for inter-
preting the particular NRC rule. Detroit Edison Company
(Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-37, 8 NRC
575, 581 (1978).
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The test as to whether particular matters are discoverable

is one of "general relevancy." This test will be easily
satisfied unless it is clear that the evidence sought

can have no possible bearing on the issues.

Edison Co. (Zion Station, Units 1 & 2), ALAB-185, 7 AEC

240 (1974). A party seeking discovery after the discovery
period is over, however, must meet a higher standard of
relevance. Joiedo Edison Co. (Davis-Besse Nuclear Power
Station, Units 1, 2 & 3), LBP-75-8, 3 NRC 199, 201 (1976).
While the "general relevancy" test is fairly liberal, it

does not permit the discovery of material far beyond the

scope of issues to be considered in a proceeding. Thus,
parties may obtain discovery only of information which is
relevant to the controverted subject matter of the proceeding,
as identified in the prehearing order, or which is likely to
lead to the discovery of admissible evidence. This rule
applies as much to Part 70 liccnses for special nuclear
material as to Part 50 licenses for construction of utiliza-
fion facilities. Allied General Nuclear Services (Barnwell
Fuel Receiving and Storage Station), LBP-77-13, 5 NRC 489
(1977). Moreover, while the scope of discovery is rather
broad, requests phrased in terms of "all documents..." are not
favored I111inois Power Co. (Clinton Nuclear Stataon Units 1
& 2), ALAB-340, 4 NRC 27 (1976).

An intervenor may obtain informaticn 2'out other reactors in
the course of discovery. C(Cleveland Electric Illuminatino Co.
(Perry Nuclear Power Plant, Units 1 and 2), LBP-82-102, 16 NRC
1597, 1601 (198%2).

An intervenor’s motion which sought to preserve deficient
components which tne applicant was removing from its plant was
denied because the motion did not comply with the requirements
for (1) a stay, or (2) a motion for discovery, since it did
not express an intention to obtain information about the
components. The questions raised in the intervenor’s motion,
including the possible need for destructive evaluation of the
components, were directed to the adequacy and credibility of
the applicant’s evidence concerning the components. Texas
Utilities Llectric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-85-32, 22 NRC 434, 438 n.6 (1985).

In general, the discovery tools are the same as or similar to
those provided for by the Federal Rules of Civil Procedure.
The Commission’s regulations permit depositions and requests
for production of documents between intervenors and applicants
without leave of the Commission and without any showing of
good cause (10 CFR §§ 2.740a, 2.741). The rcgulations (10 CFR
§ 2.740b) specifically provide for interrogatories similar to
those addressed by Rule 33 of the Federal Rules, although such
interrogatories are not available for use against nonparties.
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The scope of discovery under the Commission’s Rules of
Practice is similar to discovery under the federa)l Rules of
Civil Procedure. Pacific Gas and Electric Company (Stanislaus
Nuclear Project, Unit 1), LBP-78-20, 7 NRC 1038, 1040 (1978).

Since written answers to interrogatories under oath as
provided by 10 CFR § 2.740(b) are binding upon a party
and may be used in the same manner as depositions, the
authority of the person signing the answers to, in fact,
provide such answers may be ascertained through discovery.
Statements of counsel in briefs or arguments are not
sufficient to establish this authority. »

Electric Company (Stanislaus Nuclear Project, Unit 1),
LBP-78-20, 7 NRC 1038, 1045 (1978).

If a party has insufficient information to answer inter-
regatories, a statement to that effect fulfills its obli-
gation to respond. If the party subsequently obtains
additional information, it must supplement its earlier
response to include such newly acquired information, 10 CFR
§ 2.740(c). Pennsylvania Power and Light Co. (Susquehanna
Steam Electric Station, Units 1 and 2), LBP-8C-18, 11 NRC
906, 911 (1980).

To determine subject matter relevance for discovery purposes, |
it is first necessary to examine the issue involved. In an

antitrust proceeding, a discovery request will not be denied

where the interrogatories are relevant only to proposed

antitrust license conditions and not to whether a situation

inconsistent with the antitrust laws exists. ifi

Electric Company (Stanislaus Nuclear Project, Unit 1), LBP-

78-20, 7 NRC 1038, 1040 (1978).

At least one Licensing Board has held that, in the proper
circumstances, a party’s right to take the deposition of
another party’s expert witness may be made contingent upon the
payment of expert witness fees by the party seeking to take
the deposition Public Service Co. of Oklahoma (Black Fox,
Units 1 & 2), LBP-77-18, 5 NRC 671, 673 (1977).

Based on 10 CFR § 2.720(d) and § 2.740a(h), fees for sub-

poenas and the fee for deponents, respectively, are to be

paid by the party at whose instance the subpoena was issued,

and the deposition was held. Pursuant to 10 CFR § 2.740a(d),

objections on questions of evidence at a deposition are simply

to be noted in short form, without argument. The relief of a

stay of a hearing to permit deposition of witnesses is ‘

inappropriate in the absence of any allegation of prejudice. ‘

Each party to an NRC proceeding is not required to convene its

ow: deposition if it seeks to question a witness as to any ‘

matter beyond the scope of those issues raised on direct by

the party noticing the deposition. No party has a proprietary
\
|
|
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interest in a deposition; therefore, no party has a pro- '
prietary interest in a subpoena issued to a deponent.
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear
?o:g;)Station. Unit 1), LBP-82-47, 15 NRC 1538, 1544-1546

1 ;

The Licensing Board, as provided by 10 CFR § 2.740(c) and

10 CFR § 2.740(4), may and should, when nut inconsistent
with fairness to all parties, 1imit the extent or control
the sequence of discovery to prevent undue delay or impo-
sition of an undue burden on any party. Metropolitan

Edison Company (Three Mile Island Nuclear Station, Unit No.
1), CLI-79-8, 10 NRC 141, 147-148 (1979). Thus, a Licensing
Board may issue a protective order which limits the represen-
tatives of a party in a proceeding who may conduct discovery
of particular documents. Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), ALAB-
870, 26 NRC 71, 75 (1987).

A party is only required to reveal information in its
possession or control. A party need not conduct extensive
independent research, although it may be required to perform
some investigation to determine what information it actually
possesses. Pennsylvania Power and Light Co. (Susquehanna
Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC 317,
334 (1980).

A party is not required to search the record for information

in order to respond to interrogatories where the issues that

are the subject of the interrogatories are already defined in
the record and the requesting party is as able to search the

record as the party from whom discovery is requested. JTexas

Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-87-18, 25 NRC 945, 948 (1987).

3 Requests for Discovery During Hearing

Requests for background documents from a witness, to supply
answers to cross-examination questions which the witness is
unable to answer, cannot be denied solely because the material
had not been previously requested through discovery. However,
it can be denied where the request will cause significant
delay in the hearing and the information sought has been
substantially supplied through other testimony. Illinois
(Clinton Nuclear Station, Units 1 & 2), ALAB-340,
4 NRC 27 (1976).

4 Privileged Matter

As under the Federal Rules of Civil Procedure, privileged or
confidential material may be protected from discovery under
Commission regulations. To obtain a protective order (10 CFR
§ 2.740(c)), it must be demonstrated that:
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(1) the information in question is of a type customarily
held in confidence by its originator;

(2) there is a rational basis for having customarily held
it in confidence;

(3) it has, in fact, been kept in confidence; and
(4) it is not found in public sources.

] (Wol1f Creek Nuclear Generating

Kansas Gas & Electric Co.
Station, Unit 1), ALAB-327, 3 NRC 408 (1976). 3ee also

Section 6.23.3.

The claimant of a privilege must bear the burden of proving
that it is entitled tu such protection, including pleading it
adequately in its response. Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-82-82, 16 NRC
1144, 1153 (1982), citing, In re Fischel, 557 F.2d 209 (9th
Cir. 1977); Public Service Co. of New ﬂampsbj[g (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 490, 495 (1983).

, supra, 16 NRC at 1153 Intervenors mere
assertion that the material it is withholding constitutes
attorney work product is insufficient to meet that burden.

Seabrook, supra, 17 NRC at 495.

It is not sufficient for a party asserting certain documents
to be privileged from discovery to await a motion to compel
from the party seeking discovery prior to the asserting party
setting forth its assertions of privilege and specifying those
matters which it claims to be privileged. Shoreham, supra, 16
NRC at 1153.

Pursuant to 10 CFR § 2.740(b)(1), parties may generally
obtain discovery regarding any matter, not privileged, which
is relevant to the subject matter in the proceeding. While
the Federal Rules of Civil Procedure are not themselves
directly applicable to practice before the Commission,
Judicial interpretations of a Federal Rule can serve as
guidance tor the interpretation of a similar or analogous NRC
discovery rule. By choosing to model Section 2.740(b) after
Federal Rule 26(b), without incorporating specific limita-
tions, the Commission implicitly chose to adopt thcse
privileges which have been recognized by the Federal Courts.

Shoreham, supra, 16 NRC at 1157,

A party objecting to the production of documents on grounds of
privilege has an obligation to specify in its response to a
document request those same matters which it would be required
to set forth in attempting to establish "good cause" for the
issuance of a protective order, i.e., there must be & specific
designation and description of (1) the documents claimed to be
privileged, (2) the privilege being asserted, and (3) the
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precise reasons why the party believes the privilege to apply

to such documents. Lgng_j;lgnﬂ_Ligh&ing_Qg4 (Shoreham
Nuclear Power Station, Unit 1), LB”-82-82, 16 NRC 1144, 1153

(1982); Duke Power Co. (Catawba Nuclear Station, Units 1 and
2), LBP-82-116, 16 NRC 1937, 1942 (1982).

Claims of privilege must he specifically asserted with

respect to particular documents. Privileges are not

absolute and may or may not apply to a particular document,
depending upon a variety of circumstances. Shoreham, supra,
16 NRC at 1153, ¢iting, United States v. El Paso Co., 682 F.2d
530, Lgh_s_ﬁanigd. 688 F.2d 840 (1982), cert. denied, 104 S.

Ct. 1927 (1984); United States v. Davis, 636 F.2d 1028, 1044
n.20 (5th Cir. 1981).

In determining whether a pariy’s iradvertont disclosure of a
privileged document constitutes ¢ waiver ¢f the priviiege, a
Board wi'l consider the adequacy of the precautions taken
initially to prevent disciosure, whether the party was
compelled to produce the document under a Board-imposed
expedited discovery schedule, the number of documents which
the party had to review, and whether the party, upon learning
of the inadvertent disclosure, promptly obiccted to tha
production of the document. Kerr-McGee Chemical Corp. (West
Chica?o Rare Earths Facility), LBP-85-1, 2) NRC 11, 19-20
(1985).

Even where a First Amendment or common law privilege is found
applicable to a party or nonparty resisting discovery, that
privilege is not absolute. A Licensing Board must balance the
value of the information sought to be obtained with the harm
caused by revealing the information. Consumers Power Co.
(Midland Plant, Units 1 and 2), LEP-83-53, 18 NRC 282, 288
(1983), rggg §]Q£.£L_Qﬂ denied, LBP-8%-64, 18 NRC 766, 768
(1983), aff'd, ALAB-764, 19 NRC €33, 641 (1984).

Although a report prepared by a party’s non-witness experts
qualifies for the work product privilege, a Licensing Board
may order discovery of those portions of the report which are
relevant to 10 CFR 50, Appendix B determinations concern1ng
the causes of deficiencies in the plant. Tex

Electric Co. (Comanche Peak Steam Electric Station, Unit i),
LBP-87-20, 25 NRC 953, 957 (1987).

Statements from an attorney to the client are privileged only
if the statements reveal, 2ither directly or indirectly, the
substance of a confidential communication by the client. Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-82-87, 16 NRC 1144, 1158 (1982), citing, In re Fischel,
557 F.2d 209 (9th Cir. 1977); Qhio-Sealy Mattress Manufactuyr-
ing Co. v. Kaplan, 90 F.R.D. 21, 28 (N.D. I17., 1980). An
attorney’s involvement in, or recommerdation of, a transaction
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does not place a cloak of secrecy around all incidents of

such a transaction. Shoreham, supra, 16 NRC at 1158, citing,
Fischel, 557 F.2d at 212.

The attorney-client privilege does not protect against
discovery of underlying facts from their source, merely
because those facts have been communicated to an attorney.

Shoreham, supra, 16 NRC at 1158, citina, Upjohn Co. v. United
States, 449 U.S. 383, 395 (1981).

The attorney-client privilege may not be asserted where there
is a conflict of interests between various clients represented
by the same attorney. There is no attorney-client relation-
ship unless the attorney is able to exercise independent
professional Judgment on behalf of the i.terests of a client.

(Comanche Peak Steam Electric
Station, Units 1 and 2). LBP-84-50, 20 NRC 1464, 1468-1469
(1984), citina, Rule 1.7 of the ABA Model Rulues of Profes-
sional Conduct.

A qualified work product immunity extends over material
gathered or prepared by an attorney for use in litigation,
either current or reasonab‘y anticipated at a future time.
Although the privilege is not easily overridden, a party may
gain discovery of such material upon a showing of a substan-
tial need for the material in the preparation of its case and
an inability to obtain the material by any other means without
undue hardships. JTexas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Units ] and 2), LBP-84-50, 20 NRC
1464, 1473-1474 (1984), citing, Hickman v. Taylor, 329 U.S.
495 (1947), and 10 CFR § 2.740(b)(2).

Te ciaim the attorney-client privilege, it must be shown

that: (1) the asserted holder of the privilege is or sought to
become a client; (Z) the person to whom a communication was
made (a) is a member of the bar of a court, or his subordinate
and (b) in connection with the comnun1cat1on is acting as a
lawyer; (3) the communication relates to a fact of which the
attorney was informed (a) by his client, (b) without the pres-
ence of strangers, (c) for the purpose of securing primarily
either (i) an opinion of law or (ii) legal services or (iii)
legal assistance in some 1ega1 proceeding, and (d) not for the
purpose of committing a crime or tort; and (4) the privilege
has been (a) claimed and (b) not waived by the client.
Consumers Power Co. (Midland Plant, Units ! and 2), LBP-83-70,
18 NRC 1094, 1098 (1983), citing, un ited States v. United Shoe

Machinery QQ[Q 89 F. Supp. 357, 358-59 (D. Mass. 1950).

The fact that a document is authored by in-house counsel,
rather than by an independent attorney is not relevant to a
determination of whether such a document is privileged. Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
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LBP-82-82, 16 NRC 1144, 1158 (1982), citing, 0'Brien v. Board
i _New York, 86 F.R.D.
548, 549 (S.D.N.Y. 1980).

The attorney-client privilege is only available as to
communications revealing confidences of the client or
seeking legal advice. Shoreham, supra, 16 NRC at (158,

) 70 F.R.D. 508 (D.
Conn.), intérlocutory appeal dismissed, 534 F.2d 1031
(2d Cir. 1976). Even if some commoniy known factual
matters were included in the discussion, or non-legal
advice was exchanged, where the primary purpose of a meeting
was the receipt of legal advice, the entire contents thereof
are protected by privilege. Midland, supra, 18 NRC at 1103,

r -

citing, , 84
F.R.D. 631, 635 (E.D. Pa. 1979); United States v.
Machinery Corp., 89 F. Supp. 357, 359 (D. Mass. 1950).

An attorney’s representation, that all communications between
the attorney and the party were for the purpose of receiving
legal advice, is sufficient for an assertion of attorney-
client privilege. Consumers Power Co. (Midland Plant, Units I
and 2), LBP-83-53, 18 NRC 282, 285 (1983), ;gggngiggngllgn
denied, LBP-83-64, 18 NRC 766 (1983).

Communications from the attorney to the client should be
privileged only if it is shown that the client had a reason-
able expectation in the confidentiality of the statement; or,
put another way, if the statement reflects a client communica-
tion that was necessary to obtain informed legal advice [and]
which might not have been made absent the privilege.

Shoreham, supra, 16 NRC at 1159, citin g Qh io-Sealy Mattress

Manufacturing Co. v. Kaplan, 90 F.R.D. 28 D, TS
1980).

Where legal advice is sought from an attorney in good faith by
one who is or is seeking to become a client, the fact that the
attorney is not subsequently retained in no way affects the
privi]eged nature of the communications between them.

. (Midland Plant, Units 1 and 2), LBP-82-70,
18 NRC 1094 (1983)

The attorney-client privilege was not waived by the presence
of third persons at . meeting between client and attorney,
where the situation involved representatives of two joint
clients seeking advice from the attorney of one such client
about common legal problems. Midland, supra, 18 NRC at 1100.

Where the date of a meeting, its attendees, its purpose, and
its broad general subject matter are revealed, the attorney-
client privilege was not waived as to the substance of the

meeting. Midland, supra, 18 NRC at 1102.
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Under appropriate circumstances, the attorney-client
privilege may extend to certain communications from
employees to corporate counsel. However, not every
employee who provides a privileged communication is
thereby a "ciient" represented by corporate counsel, or a
"party" to any pending legal dispute, for purposes of ABA
Oisciplinary Rule 7-104. Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), CLI-83-31, 18 NRC 1303, 1305
(1983), citing, Upjohn Co. v. United States, 449 U.S. 383
(1981). Upiohn, supra, did not overturn the well-established
principle that counsel should be at liberty to approach
witnesses for an opposing party. (Catawba, supra, 18 NRC at
}gg;) citing, Vega v. Bloomsburgh, 427 F. Supp. 593 (D Mass.

Orafts nf canned testimony not yet filed by a party are not
subject to discovery. ] rvi h
(Seabrook Station, Units 1 & 2), LBP-75- 28 1 NRC 513, 514
(1975).

Security plans are not "classified," and are discoverable in
accordance with the provisions of 10 CFR § 2.790(d). However,
they are sensitive documents and are not to be made available
to the public at large. Pacific Gas & Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 & 2), ALAB-410, 5 NRC
1398, 1402 (1977). In order to discover such plans, (1) the
moving party must demonstrate that the plan or a portion of it
is relevant to the party’s contentions; (2) the release of the
nlant security plan must usually be subject to a protective
order; and (3) no witness may review the plan until he is
first qualified as an expert with sufficient competence to
evaluate it. ]d. Only those portions of a security plan
which are both relevant and necessary for the litigation of a
party’s contentions are subject to discovery. Id. at 1405.

An interrogatory seeking the identity and professional
qualifications of persons relied upon by intervenors to
review, analyze and study contentions and issues in a
proceeding and to provide the bases for contentions is proper
discovery. Such information is not privileged and is not a
part of an attorney’s work product even though the inter-
venor’s attorney solicited the views and analyses of the
persons involved and has the sole knowledge of their identity.
ri (Vallecitos Nuclear Center, General
Electric Test Reactor), LBP-78-33, 8 NRC 461, 464-468 (1978).

The Government enjoys a privilege to withhold from disclo-
sure the identity of persons furnishing information about
violations of law to officers charged with enforcing the

law. Rovario v. United States, 353 U/.S. 53, 59 (1957),

cited in ﬂgg;;gg Lighting and Power Co. (South Texas Proj-
ect, Units 1 and 2), ALAB-639, 13 NRC 469, 473 (i981).
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This applies not only in criminal but also civil cases,
, 565 F.2d 19 21 (1977),
om.. , 436 U.S. 962
(1978), and in Commission proceedings as wel]
States Power Co. (Monticello Plant, Unit 1), ALAB-16, 4
AEC 435, affirmed by the Commission, 4 AEC 440 (197C); 10
CFR §§ 2.744(d), 2.790(a)(7); 3

Co. (Comanche Peak Steam Electric Station, Units 1 anc 2),

ALAB-714, 17 NRC 86, 91 (1983); and is embodied in FOIA,

5 USC 552(b)(7)(D). The privilege is not zpsolute; where an
informer’s identity is (1) relevant and helpful to the defense
of an accused, or (2) essential to a fair determination of a
cause (Rovario, supra) it must yield. However, the Appeal
Board reversed a Licensing Board’s order to the Staff to
reveal the names of confidential informants (subject to a
protective order) to intervenors as an abuse of discretion,
where the Appeal Board found that the burden to obtain the
names of such informants is not met by intervenor’s specula-
tion that identification might be of some assistance to them.
To require disclosure in such a case would contravene NRC
policy in that it might jeopardize the likelihood uf receiving

future similar reports. South Texas, supra

There may be a limited privilege for the identity of indi-
viduals whu have expressly asked or been promised anonymity
in coming forward with informatior concerning safety-related
problems at a nuclear plant. Texas Utilities Generating Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
82-59, 16 NRC 533, 537 (1982).

In determining wheiher or not to issue a protective order to
protect the confidentiality or to 1imit the disclosure of the
identities of prospective witnesses, a Board will weigh the
benefit of encouraging the testimony of such witnesses against
the detriment of irhibiting public access to that information
and the cumbersome procedures necessitated by a protective
order. Commonwealth Edison Co. (Braidwood Nuclear Power
Station, Units 1 and 2), LBP-85-40, 22 NRC 759, 763 (1985).

Privilege to withhold the names of confidential informants is
not absolute; it must yield where the informer’s identity is
relevant and helpful to the defense of an accused, or is
essential to a fair determination of a cause. Comanche Peak,
supra, 16 NRC at 537.

Even where an informer’s qualified privilege exists, it will
fail in light of the Board’'s need for the particular informa-
tion in informed decisionmaking. Texas Utilities Generating
Co. (Comanche Peak Steam Electric Station, Units | and 2),
LBP-82-59, 16 NRC 533, 538 (1982).
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FOIA does not establish new government privileges against
discovery. Consumers Power Company (Palisades Nuclear Power
Facility), ALJ-80-1, 12 aRC 117, 121 (1980).

The Commission’s rules on discovery have incorporated the
exemptions contained in the FOIA. ]d.

Section 2.790 of the Rules of Practice is the NRC's promul-
gation in obedience to the Freedom of Information Act.

1d. at 120. The Commission, in adopting the standards of
Exemption 5, and "necessary to a proper decision" as its
document privilege standard under 10 CFR § 2.744(d), has
adopted traditional work product/executive privilege exemp-
tions from disclosure. Jld. at 123. The Government is no less
entitled to normal privilege than is any other party in civil
litigation. ]Id. at 127.

The executive or deliberative process privilege protects from
discovery governmental documents reflecting advisory opinions,
recommendations, and deliberations comprising part of a
process by which governmental decisions and policies are
formulated. Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB-773, 19 NRC 1333, 1341 (1984), citing,
i i v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318

Car] Zeiss Stiftung B.
i0D.D.C. 1966), aff’'d, 384 F.2d 979 (D.C. Cir.), cert. denied,
389 U.S. 952 (1967).

The executive privilege may be invoked in NRC proceedings.

, supra, 19 NRC at 1333, citing, Virginia Electric and
Powar Co. (North Anna Power Station, Units | and 2), CLI-74-
16, 7 AEC 313 (1974); Consumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-33, 4 AEC 701 (1971).

Documents shielded by executive privilege remain privileged
even after the decision to which they pertain may have been
effected, since disclosure at any time could inhibit the free
flow of advice including analysis, reports, and expression of
opinion within the agency. Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-82-82, 16 NRC 1144, 1164
(1982), citing, Federal Open Market Committee of the Federal
Reserve System v. Merril, 443 U.S. 340, 360 (1979).

The executive privilege is a qualified privilege, and does not
attach to purely factual communications, or to severable
factual portions of communications, the disclosure of which
would not compromise military or state secrets. Shoreham,
supra, 16 NRC at 1164, citing, EPA v. Mink, 410 U.S. 73, 87-88
(1973); Smith v. FTC, 403 F. Supp. 1000, 1015 (D. Del. 1975);
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
1), LBP-83-72, 18 NRC 1221, 1225 (1983). The executive
privilege does apply where purely factual material is
inextricably intertwined with privileged communications or the
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disclosure of the factual material would reveal the agency’s

decisionmaking process. Lgn*_l;l;nﬂ_ngh&ing_ﬂg* (Shoreham
Nuclear Power Station, Unit 1), ALAB-773, 19 NRC 1333, 1342
(1984), citing, Russell v. Dep’t of the Air Force, 682 F.2d
1045, 1048 (D.C. Cir. 1982).

The executive privilege protects both intra-agency and
inter-agency documents and may even extend to outside
consultants to an agency. Long Island Lighting Co.
{Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC

1333, 1346 (1984), . Lead Industries Ass’'n v. OSHA, 610
F.2d 70, 83 (2d Cir. 1979).

Communicavions that fall within the protectior of the
privilege may be disclosed upon an appropriatc showing of

need. Shoreham, supra, 16 NRC at 1164, citing,
2 , 542 F.2d 655, 658-659 (6th Cir.

v. Legqett and Platt, Inc.
1976), cert. denied, 430 U.S. 945 (1977); Long Island Lighting

Co. (Shoreham Nuclear Power Station, Unit 1), LBP-83-72, 18
NRC 1221, 1225 (1983); Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-773, 19 NRC 1333, 1341

(1984), citing, Car] Zeiss Stiftung, supra, 40 F.R.D. at 327.

In determining the need of a litigant seeking the production
of documents covered by the executive privilege, an obiective
balancing test is employed, weighing the importance of
documents to the party seeking their production and the
availability elsewhere of the information contained in the
documents against the Government interest in secrecy. Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-82-82, 16 NRC 1144, 1164-1165 (1982). citing, United
States v. Leggett and Platt, Inc., 542 F 2d 655, 658-659 (6th
Cir. 1976), ceri. denied, 430 U.S. 945 (.977); Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
83-72, 18 NRC 1221, 1225 (1983); Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC
1333, 134] (1984).

The burden is upon the claimant of the executive privilege to
demonstrate a proper entitlement to exemption from disclosure,
including a demonstration of precise and certain reasons for
preserving the confidentiality of governmental communications.
Shoreham, supra, 16 NRC at 1144, 1165, citing, Smith v. FIC,
403 F. Supp. 1000, 1016 (D. Del 1975); Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19
NRC 1333, 1341 (1984).

It is appropriate to look to cases decided under Exemption §
of the FOIA for guidance in resolving claims of exrcutive

privilege in NRC proceedings related to discovery, so long as
it is done using a common-sense approach which recognizes any
differing equities presented in such FOIA cases. Long Island
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Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-82-
82, 16 NRC 1144, 1163-1164 (1982).

A claim of executive privilege is not waived by participation
;;6: Titigant in the proceeding. Shoreham, supra, 16 NRC at

The privilege against disclosure of intragovernment docu-
ments containing advisory opinions, recommendations and
deliberations is a part of the broader executive privilege
recognized by the courts. , 16 NFEC at 1164,

shoreham, supra
» United States v. Nixon, 418 U.S. 683, 705-711 (1974);
(Shoreham Nuclear Power Station, Unit
1), LBP-83-72, 18 NRC 1221, 1226-1227 (1983).

The executive privilege is not limited to policymaking, but
may attach to the deliberative process that precedes most

decisions of government agencies. g
(Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC

1333, 1341 (1984), citing, 't of the Air force,
682 F.2d 1045, 1047 (D.C. Cir. 1982).

The purpose behind the privilege is to encourage frank
discussions within the Government regarding the formulation of
policy and the making of decisions. supra, 16 NRC

sShoreham,
at 1164, citing, United States v. Berrigan, 482 F.2d 171, 181
(3rd Cir. 1973).

5 Protective Orders

In .sing protected information, "those subject to tha pro-
tective order may not corroborate the accuracy (or inaccuracy)
of outside information by using protected information gained
through the hearing process." Pacific Gas and Electric
Company (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
ALAB-600, 12 NRC 3, 6 (i980).

An affidavit in support or a corporation’s request for a
protective order is insufficient where it does not establish
the basis for the affiant’s personal knowledge (if any)
respecting the basis for the protective order -- that is, the
policies and practices of the corporation with regard to
preserving the confidentiality of information said to be
proprietary in nature. The Board might well disregard the
affidavit entirely on the ground that it was not shown to have
been executed by a qualified individual. While it may not be
necessary to have the chief executive officer of the company
serve as affiant, there is ample varrant to require that facts
pertaining to management policies and practices be presented
by an official who is in a position to attest to those
policies and practices (and the reasons for them) from
personal knowledge. Virginia Electric and Power Company
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{North Anna Nuclear Power Station, Units 1 and 2), ALAB-555,
10 NRC 23, 28 (1979). In NQ_Ln_Anng the \ppeal Board
¥ranted a protective order request but exp icitly declined to

ind that the corporation requesting the order had met its
burden of showing that the information in question was
proprietary and entitled to prote»tion from public disclosure
under the standards set forth in Kansas Gas & Electric Co.
(Wolf Creek Nuclear Generating Station, Unit 1), ALAB-327, 3
NRC 408 (1976). No party had objected to the order, and the
Appeal Board granted the order in the interest of obtaining
the requested information without untoward further delay.
However, its action should not be taken as precedent for
future cases in which relief might be sought from an adju-
dicatory board based upon affidavits containing deficiencies
as described above. North Anna, supra, 10 NRC at 28.

Pursuant to 10 CFR § 2.740(f)(2), the Board is empowered to
make a protective order 2s it would make upon a motion
pursuant to Section 2.740(c), in ruling upon a motion to
compel made in accordance with Section 2.740(f). Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-82-82, 16 NRC 1144, 1152 (1982).

In at least one instance, a Licensing Board deemed it
unnecessary to act on a motion for a protective order where a
timely motion to compel is not filed. In such a case, the
motion for protective order will be deemed granted and the
matter closed upon the expiration of the time for filing a
motion to compel. Duke Power Co. (Catawba Nuclear Station,
Units 1 and 2), LBP-82-116, 16 NRC 1937, 1952 (1982).

Where a demonstration has been made that the rights of asso-
ciation of a member of an intervenor group in the area have
been threatened through the threat of compulsory legal process
to defend contentions, the employment situation in the area is
dependent on the nuclear industry, and there is no detriment
to applicant’s interests by not having the identity of indi-
vidual members of petitioner publicly disclosed, the Licensing
Board will issue a protective order to prevent the public
disclosure of the names of members of the organizational
petitioner. Washington Public Power Supply System (WPPSS
Nuclear Project No. 1), LBP-83-16, 17 NRC 479, 485-86 (1983).

Licensing and Appeal Boards assume that protective orders

will be obeyed unless a concrete showing to the contrary is
made. Consumers Power Co. (Midland Plant, Units 1 and 2),
ALAB-764, 19 NRC 633, 643 n.14 (1984); see Consumers Power Co.
(Midland Plant, Units 1 and 2), LBP-83-53, 18 NRC 282, 287-88
(1983), reconsideration denied, LBP-83-64, 18 NRC 766, 769
(1983), citing, Commonwealth Edison Co. (Byron Nucle r Power
Station, Units 1 and 2), ALAB-735, 18 NRC 19, 25 (1983). One
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who violates such orders risks "serious sanction". Midland,
supra, 18 NRC at 769. A Board may impose sanctions to remedy
the harm resulting from a party’s violation of a protective
order, and to prevent future violations of the order. Public
(Seabrook Station, Units 1 and
), LBP-88-28, 28 NRC 537, 541 (1988).

6 Work Product

To be privileged from discovery by the work product doc-
trine, as codified in 10 CFR § 2.740(b)(2), a document must
be both prepared by an attorney, or by a person working at
the direction of an attorney, and prepared in anticipation

of litigation. Ordinary work product, which does not in-
clude the mental impressions, conclusions, legal theories

or opinions of the attorney (or other agant), may be

obtained by an adverse party upon a showing of "substantial
need of materials in preparation of the case and that he is
unable without undue hardship to obtain the substantial
equivalert of the materials by other means." Opinion work
product is not discoverable. so long as the maierial was in
fact prepared by an attorney or other agent in anticipation of
Titigation, and not assembled in the ordinary course of
business, or pursuant to public requirements unrelated to
litigation. Long Island Lighting Cc. (Shoreham Nuclear Power
Station, Unit 1), LBP-82-82, 16 NRC 1144, 1162 (1982); Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-83-17, 17 NRC 490, 495 (1983). See Commonwealth
Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2),
LBP-86-7, 23 NRC 177, 179 (1986) (documents required by NRC
regulations are discoverable even though attorneys may have
assisted in preparing (he documents in anticipation of
litigation). An intervenor’'s mere assertion that the material
it is withholding constitutes attorney work product is
insufficient to meet the burden of proving it is entitled to
protection from discovery. Seabrook, supra, 17 NRC at 495,

In the absence of unusual circumstances, a corporate party
cannot immunize itself from otherwise proper discovery merely
by using lawyers to make file searches for information
required to answer an interrogatory. Houston Lighting & Power

(South Texas Project, Units 1 & 2), LBP-79-5, 9 NRC
193, 195 (1979).

Drafts of testimony are not covered by the attorney work
product privilege. Consumers Power Co. (Midland Plant,
Units 1 and 2), LBP-81-63, 14 NRC 1768, 1793-1794 (1981).

.7 Updating Discovery Responses

The requirements for updating discovery responses are set
forth in 10 CFR § 2.740(e). Generally, a response that was
accurate and complete when made need not be updated to include
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later acquired information with certain exceptions set forth
in Section 2.740(e). Of course, an adjudicatory board may
impose the duty to supplement responses beyond that required
by the regulations. 10 CFR § 2.740(e)(3).

8 Interrogatories

Interrogatories must have at least general relevancy, for

discovery purposes, to the matter in controversy. JTexas
i1it (Comanche Peak Steam Electric

Station, Units 1 and 2), LBP-B1-25, 14 NRC 241, 243 (198]).

Interrogatories will not be rejected solely on the number

of questions. Pennsylvania Power &

{Susquehanna Steam Electric Station, Units 1 and 2), ALAB-613,
12 NRC 317, 330-335 (1980). However, Licensing Boards may
1imit the number of interrogatories in accordance with the
Commission’s rules.

Statement of Policy on Conduct of
Licensing Proceedings, CLI-81-8, 13 NRC 452, 455-456 (1981).

Numbers alone do not dotermine the propriety of interrog-
atories. While a Board is authorized to impose a limit on
interrogatories, the rules do not do so of their own force.
In the absence of specific objections there is no occasion to
review the propriety of interrogatories individually.

Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-82-
116, 16 NRC 1937, 1941 (1982).

An intervenor must come forward with evidence "sufficient to
require reasonable minds to inquire further" to insure that
its contentions are expiored at the hearing. Interrogatories
designed to discover what, if any, evidence underlies an
intervenor’s own contentions are not out of order. Duke Power
Co. (Catawba Nuclear Station, Units 1 anc 2), LBP-82-116, 16
NRC 1937, 1942 (1982).

Interrogatories served to determine the "regulatory basis" or
"legal theory" for a contention are appropriate and important.
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-
82-116, 16 NRC 1937, 1946 (1982).

Answers should be complete in themse'ves; the interrogating
party should not need to sift through documents or other
materials to obtain a complete answer. Instead, a party must
specify precisely which documents cited contain the desired
information. lan ectric I1luminating Co. (Perry
Nuclear Power Plant, Units 1 and 2), LBP-82-67, 16 NRC 734,
736 (1982), citing, monwealth Edison Co. (Byron Nuclear
Power Station, Units 1 and 2), ALAB-678, 15 NRC 1421, n.39
(1982); 4A Moore’s federal Practice 33.25(1) at 33-129-130 (2d
ed. 1981); Martin v. Easton Publishing Co., 85 F.R.D. 312, 315
(E.D. Pa. 1980).
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To the extent the interrogatory seeks to uncover and examine
the foundation upon which an answer to a specific inter-
rogatory is based, it is proper, particularly where it relates
to the interrogee’s own contention. Interrogatories which
inquire into the basis of a contention serve the dual purposes
of narrowing 'he issues and preventﬁng surprice at trial.

e

Euhlis_in.gxm_&m_p.f_mmm abrook Station, Units 1
and 2), |.BP-83-17, 17 NRC 490, 493-94 (1983); Ker:-McGee

(West Chicago Rare Earths Facility), LBP-86-4,
23 NRC 75, 81 (1986).

Discovery Against the Staff

Discovery against the Staff is on a different footing than
1

discovery in general. C(Consumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-634, 13 NRC 96, 97-98 (1981); Egnngxl_

vania Power & ngh; Co. (Susquehanna Steam Electric Station,
Units 1 and 2), ALAB-613, 12 NRC 317, 323 (1980). Discovery
against the NRC Staff is not governed by the general rules
but, instead, is governed by special provisions of the
regulations. g*¥* 10 CFR §§ 2.740(f)(3), 2.740a(Jj)
and 2.74]1(e). Spec provisions for discovery against the
Staff are contained in 10 CFR § 2.720(h)(2)(1) (deposit1ons)

§ 2.720(h)(2)(11) (interrogatories); 8§§ 2.744, 2.790 (pro-
duction of records and documents).

Depositions of named NRC Staff members may be required only
upon a showing of exceptional circumstances. C S

Co. (Midland Plant, Units 1 and 2), LBP-81-4, 13 NRC 216
(1981); 10 CFR § 2.720(h)(2). Factors considered in such a
showing include whether: disclosure of the information is
necessary to a proper decision in the proceeding; the
information is not reasonably obtainable from another source;
there is a need to expedite the proceeding. Jld. at 223,
citing, g P (North Ann2 Power
Station, Units | and 2), CLI-74-16, 7 AEC 313 (1974).

According to provisions of 10 CFR § 2.720, interrogatories
against the Staff may be enforced only upon a showing that the
answers to be produced are necessary to a proper decision in
the proceeding. Consumers Power Company (Palisades Nuclear
Power Facility), ALJ-80-1, 12 NRC 117, 119 (1980).

Document requests against the Staff must be enforced where
relevancy has been demonstrated unless production of tle
document is exempt under 10 CFR § 2.790. In that case, anrd
only then, must it be demonstrated that disclosure is
necessary to a proper decision in the matter. Palisades,

supra.

The NRC Staff is not required to compile a 1ist of criticisms
of a proposal nor to formulate a position on them in response

PREHEARING MATTERS 129



§2.11.4

JUNE 1989

2.11.4

to an int rrogatory. (Consolidated Edison Co. of N.Y. (Indian
Point, Un it 2), LBP-82-113, 16 NRC 1907, 1908 (1982).

FEMA (Federal Emergency Management A?ency) is acting as a
consultant to the NRC in emergency planning matters; there-
fore, its employees are entitled to limitations on discovery
afforded NRC consultants by 10 CFR § 2.720(h)(2)(1). Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-83-61, 18 NRC 700, 701 (1983).

Provisions of the Memorandum of Understanding Letween FEMA and
NRC qualify FEMA as an NRC consultant for purposes of 10 CFR
§ 2.720(h)(2)(1). Long island Lighting Co. (Shorenam Nuclear
Power Station, Unit 1), LBP-82-61, 18 NRC 700, 704 (1983).

Responses to Discovery Requests

It is an adequate response to any discovery request to state
that the information or document requested is available in
public compilations and to provide sufficient information to
locate the material requested. Metropolitan Edison Company
(Three Mile Island Nuclear Station, Unit No. 1), CLI-79-8, 10
NRC 141, 147-148 (1979).

A party’s response to an interrogatory is adequate if it is
true and complete, regardless of whether the discovering party
is satisfied with the response. However, where a party’s
response is inconsistent with the party’s previous statements
and assertions made to the Staff, a Board will grant a motion
to compel discovery. Vermont Yankee Nuclear Power (orp.
(Vermont Yankee Nuclear Power Station), LBP-88-25, 28 NRC 394,

397-99 (1988), reconsid. denied, LBP-88-25A, 28 NRC 435
(1988).

An applicant is entitled to prompt answers to interrogatories
inquiring into the factual bases for contentions and eviden-
tiary support for them, since inte.venors are not permitted to
make skeletal contentions and keep the bases for tF .. secret.
i (Byron Station, Units 1 and 2), LBP-

81-52, 14 NRC 901, 903 (1981), citing, Pennsylvania Power and

All r r . Inc. (Susque-
hanna Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC
317 (1980); Kerr-McGee Chemical Corp. (West Chicago Rare
Earths Facility), LBP-86-4, 23 NRC 75, 81-82 (1986). An
intervenor’s failure to timely answer an applicant’s inter-
rogatories is not excused by the fact that the delay in
answering the interrogatories might not delay the remainder

of the proceeding. West Chicago, supra, 23 NRC at 82.

Answers to interrogatories should be compiete in themselves,
The interrogating party should not need to sift through
documents or other materials to obtain a complete answer.
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Commonwealth £di (Byron Nuclear Power Station, Units 1
and 2), ALAB-676, 15 NRC 1400, 142) n.39 (1982), citing, 4A
Moore’s Federal Practice 33.25(1) at 33-129-130 (2d ed. 1981).

10 CFR § 2.740(b)(1) provides in part that:

Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter
involved in the proceeding ... including the existence,
description, nature custody, condition, and location of
any books, documents, ur other tangible thin?s and the
identity and location of persons having knowledge of any
discoverable matter,

Answers to interrogatories or regquests for documents which do
not comply with this provision are inadequate. P
Co. (Clinton Power Station, Unit 1), LBP-81-61, i4 NRC 1735,
1737-1738 (1981).

Pursuant to 10 CFR § 2.741(d), a party upon whom a request for
the production of docuinents is served is required to serve,
within 30 days, a written response stating either that the
requested inspection will be permitted or stating its reasons
for objecting to the request. A response must state, with
respect to each item or category, either that inspection will
be permitted or that the request is objectionable for specific
reasons. Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-B2-82, 16 NRC 1144, 1152 (1982).

A Buard may require a party, who has been served with a dis-
covery reque-t which it believes is overly broad, to explain
why the request is tuo broad and, if feasible, to interpret

the request in a reasonable fashion and supply documents (or
answer interrogatories) witnin the realm of reason. Jexas

Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-85-41, 22 NRC 765, 768 (1985).

A request for documents should not be deemed objectionable
solely because there might be some burden attendant to their
production. Shoreham, supra, 16 NRC at 1155. Pursuant to 10
CFR § 2.740(f)(1), failure to answer or respond shall not be
excused on the ground that the discovery sought is objection-
able unless the person or party failing to answer or respond
has applied for a protective order pursuant to 10 CFR §
2.740(c). A party is not required to seek a protective order
when it has, in fact responded by objecting. An evasive or
incomplete answer or response shall be treated as a failure to
answer or respond. Shoreham, supra, 16 NRC at 1152.

Where intervenors have filed consolidated briefs they may be
treated as a consolidated party; one intervennr may be
appointed lear intervenor for purposes of coordinating
responses to discovery, but discovery requesis should be
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Electric Company
550, 9 NRC 683, 694 (1979).

served on each party intervenor. (Cleveland flectric 11lumi-
pating Co. (Perry Nuclear Power Plant, Units 1 and 2), LE?-
81-35, 14 NRC 682, 687-688 (1981).

The involvrment o 2 party’sc attorneys in litigation or other
professional business does noi excuse noncompliance with, nor
extend deadlines for compliance with, discovery requests or
other rules of practice, and is an inadequate response to a
motion to compel discovery. Commonwealth Edison Co. (Byron
Station, Units 1 and 2), LBP-81-30-A, 14 NRC 364, 373 (1981).

Compelling Discovery

Discovery can be compelled where the person against whom
discovery is sought resists (See 10 CFR § 2.740(f)). Sub-
poenas mey also issue pursuant to 10 CFR § 2.720.

In the first instance, no one appears to be immune from an

order compelling discovery. The ACRS, for example, has been

ordered to provide materials which it declined to provide

voluntarily. Virginia Electric Power Co. (North Anna Power

Station, Units 1 & 2), CLI-74-16, 7 AEC 313 (1974). Neverthe-

less, where discovery is resisted by a nonparty (discovery

2gainst nonparties impliedly permitted under language of 10 .
CFR 85 2.720(f), 2.740(c)), a greater showing of relevance and
materiality appears to be necessary, and a party seeking

discovery must show that:

(1) information sought is otherwise unavailable; and

(2) he has minimized the burden to be placed on the
nonparty.

Consumers Power Co. (Midlaid Plant, Units 1 & 2), ALAB-122,

6 AEC 322 (1973); Consumers Power Co. (Midland Plant, Units 1
& 2), ALAB-118, 6 AEC 263 (1973). Moreover, Licensing Boards
have, on occasion, shown reluctance to enforce the discovery
rules to the letter against intervenors. See, e.g., Gulf
states Utilities Co. (River Bend Station, Units 1 & 2), LBP-
74-74, 8 AEC 669 (1974).

Section 2.740 of the NRC's Rules of Practice, under which
subpoenas are issued, is not founded upon the Commission’s
general rulemakirg powers; rather, it rests upon the specific
authority to issue subpoenas duces tecum contained in Section
161(c) of the Atomic Energy Act. Therefore, the rule of FMC
- ippi , 335 F.2d 255 (9th Cir.
1964) that agency discovery rules cannot be founded on general
rulemaking powers does not come into play. Paci n
(Stanislaus Nuclear Project, Unit 1), ALAB-
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The information sought by an administrative subpoena need
only be "reasonably relevant" to the inquiry at hand.

Stanislaus, supra, 9 NRC at 695.

Subpuenas must be issued in good faith, and pursuant to legit-
imate a?ency investigation. Metropolitan Edison C2. {ihrec
Mile Island, Unit 2), CLI-80-22, 11 NRC 724, 729 (1980).

The referral of matters to the Department of Justice for
criminal proceedings, which are separate and distinct from
matters covered by subpoenas issued by Director of Office

of Inspection and Enforcement, does not bar Commission

from pursuing its general health and safety and civil
enforcement responsibilities through issuance of subpoena.
Section 161(c) of Atomic Energy Act, 42 U.5.C. § 2201(c).
Metropolitan Edison Company (Three Mile Island, Unit 1), CLI-
80-22, 11 NRC 724, 725 (1980).

10 CFR § 2.720(a) contemplates ex parte applications for the
1ssuance of subpoenas. Although the Chairman of the Licensing
Board "may require a showing of general relevance of the
testimony or evidence sought," he is not obligated to do so.
The matter of relevance can be entirely deferred until such
time as a motion tc quash or modify the subpoena raises the
question of relevance. Pacific Gas and Electric Company
(Stanislaus Nuclear Project, Unit 1), ALAB-550, 9 NRC 683,

€98 n.22 (1979).

A Licensing Board is required to issue a subpoena if the
discovering party has made a showing of general relevance
concerning the testimony or evidence sought. Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-863, 25 NRC 273, 279 (1987).

Section 2.720(f) of the Rules of Practice specifically
provides that a Licensing Board may condition the denial of a
motion to quash or modify a subpoena duces tecum "on just and
reasonable terms." That phrase is expansive enough in reach
to allow the imposition of a condition that the subpoenaed
person or company be reimbursed for document production costs.

(Stanislaus Nuclear Project,
Unit 1), A'AB 550, 9 NRC 683, 698-699 (1979).

Generally, document production costs will not be awarded
unless they are found to be not reasonably incident to the
conduct of a respondent’s business. Stanislaus, supra, 9 NRC
at 702.

Under 10 CFR § 2.740 and § 2.740b, the presiding officer of a
proceeding will rule upon motions to compel discovery which
set forth the questions contained in the interrogatories, the
responses of the party upon whom they were served, and
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arguments in support of the motion to compel discovery. An
evasive or incomplete answer or response to an interrojatory
shall be treated as a failure to answer or respond.

Houston
Lighling_ﬁ_ﬂgugr_&gmngnx (South Texas Project, Units 1 and 2),
LBP-79-5, 9 NRC 193, 194-165 (1979).

Specific objections must be made to the alleged inadequacy of
discrete responses. South Texas, supra, 9 NRC at 195.

A discovering party is entitled to direct answers or objec-
tions to each and every interrogatory posed. Objections
should be plain enough and specific enough so that it can

be understood in what way the interrogatories are claimed

to be objectionable. General objections are insufficient.
The burden of persuasion is on the objecting party to show
that the interrogatory should not be answered, that the
information called for is privileged, not relevant, or in some
way not the proper subject of an interrogatory. Duke Power
Co. (Catawba Nuclear Station, Units 1 and 2), LBP-82-116, 16
NRC 1937, 1944 (1982).

A motion to compel is required under the rules to set forth
detailed bases for Board action, including arguments in
support of the motion. 10 CFR § 2.740(f). This means that
relief will only be granted against a party resisting further
discovery when the movant gives particularized and persuasive
reasons for it. Generalized claims that answers are evasive
or that objections are unsubstantial will not suffice. The
movant must address each interrogatory, including considera-
tion of the objection to it, point by point. Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-82-116, 16 NRC
1937, 1950 (1982).

1 Compelling Discovery From ACRS and ACRS Consultants

Although 10 CFR § 2.720 does not explicitly cover consultants
for advisory boards like the Advisory Committee on Reactor
Safeguards (ACRS), it may fairiy be read to include them where
they have served in that capacity. Therefore, a party seeking
to subpoena consultants to the ACRS may do so but must show
the existence of exceptional circumstances before the
subpoenas will be issued. Pacific Gas and Electric Company
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-519,
9 NRC 42, 42 n.2 (1979).

2 Sanctions for Failure to Comply with Discovery Orders

10 CFR § 2.707 authorizes the presiding officer to impose
various sanctions on a party for its failure to, among other
things, comply with a discovery order. Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-83-56, 18 NRC
421, 433 (1983). Those sanctions include a finding of facts
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as to the matters regarding which the order was made in
accordance with the claim of the party obtaining the order.
Pursuant to 10 CFR § 2.707, the failure of a party to comply
with a Board’s discovery order constitutes a default for which
a Board may make such orders in regard to the failure as are
just. Duke Power Co. (Catawba Nuclear Station, Units 1 and
2), LBP-83-29A, 17 NRC 1121, 1122 (1983); Kerr-McGee Chemical
Corp. (West Chicago Rare Earths Facility), LBP-86-4, 23 NRC
75, 80 (1986).

A Licensing Board may dismiss the contentions of an
intervenor who has failed to respund to an applicant’s
discovery requests, particularly #he-e the intervenor has
failed to file a response to the applicant’s motion for
summary disposition. Carolina Power and Light Co. and North
Carolina Eastern Municipa: (Shearon Harris
Nuclear Power Plant), ALAB-856, 24 NRC 802, 810 (1986).

Pursuant to 10 CFR § 2.707, an intervenor can be dismissed
from the proceeding for its failure to comply with discovery
orders. Northern States Power Co. (Tyrone Energy Park, Unit
1), LBP-77-37, 5 NRC 1298 (1977); W

(Manufacturing License for Floating Nuclear Power Plants),
LBP-75-67, 2 NRC 813 (1975); Public Service Electric & Gas Co.
(Atlantic Generating Station, Units 1 & 2), LBP-75-62, 2 NRC
702 (197%).

Intervenors were dismissed from a proceeding when the Board
determined that: the intervenors had engaged in a willful,
bad faith strategy to obstruct discovery; the intervenors’
actions and omissions prejudiced the applicant and the
integrity of the adjudicatory process; and the imposition of
lesser sanctions earlier in the proceeding had failed to
correct the intervenors’ actions. Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-88-24, 28 NRC
311, 375-77 (1988), rev'd in part and vacated in part, ALAB-
902, 28 NRC 423 (1988), review denied and stay denied, CLI-
88-11, 28 NRC 603 (1988). Where multiple Licensing Boards are
presiding over different portions of an operating license
proceeding, an individual Licensing Board’'s authority to order
the dismissal of a party applies only to the hearing over
which it has jurisdiction, and does not extend to those
portions of the proceeding pending before the other Licensing
Boards. A party who seeks the dismissal of another party from
the entire proceeding must request the sanction of dismissal
from each of the Boards before which different parts of the
proceeding are pending. Shoreham, supra, 28 NRC at 428-30,

review denied and stay denied, CL1-88-11, 28 NRC 603 (1988).

A licensee’s motion for sanctions against an intervenor for
failure to comply with discovery requests poses a three part
consideration: (1) due process for the licensee; (2) due
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process for the intervenor; and (3) an overriding considera- ‘
tion of the public 1nterest in a complete evidentiary record.
Metropolitan Edison Company (Three Mile Island Nuclear

Station, Unit 1), LBP-80-17, 11 NRC 893, 897 (1980).

Counsel’s allegations of certain problems as excuses for
intervenor’s failure to provide discovery did not justify
reconsideration of the Board’s imposition of sanctions for
such failure, where such allegations were expressly dealt with
in the Board’s order compelling discovery. Nor can an
intervenor challenge the sanctions on the grounds that other
NRC cases involved lesser sanctions, where the intervenor has
willfully and deliberately refused to supply the evidentiary
bases for its admitted contentions.

(Byron Nuclear Power Station, Units 1 and 2), LBP-82-5, 15 NRC
209, 213-214 (1982). Se:, however. ALAB-678, 15 NRC 1400
(1982), reversing the Byron Licensing Board’s dismissal of
intervenor for failure to comply with discovery orders on the
ground that such a sanction was too severe in the circum-
stances.

The sanction of dismissal from an NRC licensing proceeding
is to be reserved for the most severe instances of a par-
ticipant’s failure to meet its obligations. In selecting
a sanction, Licensing Boards are to consider the relative
importance of the unmet obligation; its potential harm to
other parties or the orderly conduct of the proceeding;
whether its occurrence is an isolated incident or a part
of a pattern of behavior; the importance of the safety or
environmental concerns raised by the party and all of the
circumstances. Commonwealth Edison Co. (Byron Nuclear
Power Station, Units 1 and 2), ALAB-678, 15 NRC 1400 (1982),

, CLI-81-8, 13 NRC 452, 454 (1981); D
(Catawba Nuclear Station Units 1 and 2), LBP-B2-116, 16
NRC 1937, 1947 (1982); Eubljg Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), LBP-82-20A, 17 NRC 586, 590
(1983), citing, Wisconsin Electric Power Co. (Point Beach
Nuclear Plant, Unit 1), ALAB-719, 17 NRC 387, 392 (1983);
&g;;_ﬂgﬁgg_;hgmi;gl_&grn‘ (Kress Creek Decontam.nation) LBP-
85-48, 22 NRC 843, 848-49 (1985); Kerr-McCee Chemical Corp.
(West Chicago Rare Earths Facility), LBP-86-4, 23 NRC 75,
80-8]1 (1986); Long Island Lighting Co. (Shureham Nuclear Power
Station, Unit 1), LBP-88-24, 28 NRC 311, 365-68 (1988).

The refusal of any party to make its witnesses available to
participate in the prehearing examinations is an abandonment
of its right to present the subject witness and testimony. An
intervenor’s intentional waiver of both the right to cross-
examine and the right to present witnesses amounts to an
effective abandonment of their contention. Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
82-115, 16 NRC 1923, 1935, 1936 (1982).
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Although failure to comply with a Board order to respond to
interrogatories may result in adverse findings of fact, the
Board need not decide what adverse findings to adopt unti)
action is necessary. When another procedure has been adopted
requiring intervenors to shoulder the burden of going forward
on & motion for summary disposition, it may be appropriate to
await intervenor’'s filing on summary disposition, before
deciding whether or not to impose sanctions for failure to
respond to 1nterro?atories pursuant to a Board order.
Sanctions only will be appropriate if failure to respond
prejudices applicant in the preparation of its case.

(Point Beach Nuclear Plant,
Units 1 and 2), LBP-82-10, 15 NRC 341, 344 (1982).

Where an intervenor has failed to comply with discovery
requests and orders, the Licensing Board may alter the urual
order of presentation of evidence and require an interverar
that would normally follow a licensee, to proceed with it:

case first, ugxxgpglilgn_ggjggg_%g* (Three Mile Island
Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193, 1245 (1984),

, CL1-85-2, 21 NRC 282 (1985).
(Tyrone Energy Park, Unit 1),

LBP-77-37, § NRC 1298, 1300-01 (1977), gited with |ngpgy|] in
2gnnx.v.]_1Lnn_t1_12semm:_mﬂ__j._txm‘_m,L (Susquehanna Steam Electric
Station, Units 1 and 2), ALAB-613, 12 NRC 317, 338 (1980);
Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units ] and 2), ALAB-459, 7 NRC 178, 188 (1978); 10
gr:sg 2.731; 10 CFR Part 2, Appendix A, § V(d)(4); 5 U.S.C.

2.11.6 Appeals of Discovery Rulings

A Licensing Board order granting discovery against a third
party is a final order and may be appealed; an order denying
such discovery is interlocutory, and an appeal is not
permitted. Consumers Power Co. (Midland Plant, Units 1 & 2),
ALAB-122, 6 AEC 322 (1973); Commonwealth Edison Co. (Zien
Station, Units 1 & 2), ALAB-116, 6 AEC 258 (1973).

A discovery order entered against a nonparty is a final order
and thus is appealable. P

(Stanislaus Nuclear Project, Unit 1), ALAB-550, 9 NRC 683, 686
n.1 (1979); Consumers Power Co. (Midland Plant, Units 1 and
2), ALAB-764, 19 NRC 633, 636 n.] (1984).

Where a nonparty desires to appeal a discovery order against

him, the proper procedure is for such person to enter a

special appearance before the Licensing Board and ther appea)

to the Appeal Board. Kansas Gas & Electric Co. (Wolf Creek

?uclear Generating Station, Unit 1), ALAB-311, 3 NRC 85
1976).
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To establish reversible error from the curtailment of
discovery procedures, a part{ must demonstrate that such
curtaiiment made it impossible to obtain crucial evidence.
Implicit in such a showing is proof that more diligent

discovery was impossibie. Nnr19:rn_1nﬂinntirnhlis_SQinsg_ﬂn*
(Bailly Generatﬁnx Station, Nuclear-1), ALAB-303, 2 NRC 858,
p

869 (1975). The Appeal Board has refused to review a
discover{ ruling referred to it by a Licensing Board when the
Poard below did not explain why it believed Appeal Board
involvement was necessary, where the losing party had not
indicated that it was unduly burdened by the ruling and where

the ruling was not novel. gnn;gmgﬁs_zgygn_gggflnx (Midland
Plant, Units 1 & 2), ALAB-438, 6 NRC 638 (1977). The

agqricved party must make a strong showing that the impact of
the discovory order upon that party or upon the public
interest is indeed "unusual."

Questions about the scope of discovery concern matters which

are particularly within a trial board's competence and

appellate review of such rulings is usually best conducted at

the end of case. Pennsylvania Power & Light Company (Susque-

hanna Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC

317, 321 (1980). .
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3.0 HEARINGS

§3.1.1

3.1 Licensing Board
3.1.1 General Role of Licensing Board

DECEMBER 1985

The general role of the Licensing Board is outlined in
Appendix A to Part 2 of 10 CFR. In contested construction
permit proceedings, the Board must make a determination as to
the issues set out in 10 CFR Part 2, Appondix A, § VI(c)(1)
and (3) as well as any issues raised by the parties. In an
uncontested CP proceeding, the Board must make the determina-
tions 11sted in 10 CFR Part 2, Appendix A, § VI(c)(2) and (3).

A Licensing Board is required to issue an initial decision in
a case involving an application for a construction permit even

if the proceeding is uncontested.
En{nnx,_2tn1zsx_HnnAnnm:n1_LnLgL._lgﬁﬁifgii;iifiigfgﬁfﬁgfgLx
(Clinch River Breeder Reactor Plant), ALAB-761, 19 NRC 487,
489 (1984), citing, 10 CFR § 2.104(b)(2) and (3).

In operating licensing proceedings as to radiological safety
matters, the Board is to decide those issues put in contro-
versy by the parties (10 CFR Part 2, Appendix A, § VIII(b)).
In addition, the Board must require evidence and resolution of
any si?nificant safety mattcr of which it becomes aware
regardless of whether the parties choose to put the matter in
controversy. 10 CFR Part 2, Appendix A, § VIII(b). See also

annummmslur_hm_m% (Vermont Yankee Nuclear
Power Sfation), ALAB-138, 6 AEC 520, 524-25 (i973): Vermont

(Vermont Yankee Nuclear Power
Station), ALAB-124, 6 AEC 358, 362 (1973).

Normally, the Licensing Board is charged with compiling a
factual record in a proceeding, analyzing the record, and
making a determination based upon the record. The Commission
will assume these functions of the Licensing Board only in
extraordinary circumstances. '

(WPPSS Nuclear Project Nos. 3 & 5), CLI-77-11, § NRC
719, 722 (1977); Long lsland Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), CLI-84-8, 19 NRC 1154, 1155 (1984).

A Licensing Board is not required to do independent research
or conduct de novo review of an application in a contested
proceeding, but may rely upon uncontradicted Staff and
applicant evidence. Consumers Power Co. (Midland Plant, Units
1 & 2), ALAB-123, 6 AEC 331, 334-35 (1973); i .
(Pilgrim Nuclear Power Station), ALAB-83, § AEC 354, (1972),

aff'd, UCS v. AEC, 499 F.2d 1069 (D.C. Cir. 1974).
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A Licensing Board 1¢ not merely an evidence gathering body.
Rather, it has the responsibility for ap?raising g&_gnixig the
record developed before it and for formulating the agency’s
initial decision based on that appraisal. _i;gni%niﬁlgtxi*g
(Point Beach Nuclear Plant, Unit 2), ALAB-78, ¢
19, 322 (1972). Licensing Boards have a duty not oniy to
resolve contested issues, but to articulate in reasonable

detai) the basis for the course of action chosen. A Board
must do more than reach conclusions; it must confront the

facts. Lgni;ign;_ﬂgngz_lnn_Ligh;_%n‘ (Waterford Steam
Electric Station, Unit 3), ALAB-732, 17 NRC 1076. 1087 n.12

(1983), ire (Seabrook

Station, Units 1 and 2), ALAB-422, 6 N , 41 (1977). See
(Shearon Harris Nuclear Power é!antg.

LAB-856, 24 NRC 802, 811 (1986);

(Limerick Generating Station, Units 1 and 2), ALAB-857, 25 NRC
7, 14 (1987); L_Qn,;1_I,R_]_1nn_L_j_gmhj_ng__\‘,_q_L (Shoreham Nuclear Power
Station, Unit 1), ALAB-905, 28 NRC 515, 533-34 (1988) (a Board

is not required to make explicit findings if its decision
otherwise articulates in reasonable detail the basis for its
determinations). However, a Licensing Board is not required
to refer specifically to every proposed finding. Limerick,
supra, 25 NRC at 14,

Licensing Boards are bound to comply with Appeal Board
directives, whether they agree with them or not., The same is
true with respect to Commission review of Appeal Board action
and judicia)l review of agency action. Any other alternative
would be unworkable and would unacceptably undermine the
rights of the parties. South Carolina flectric and Gas Co.
(Virgil C. Summer Nuclear Station, Unit 1), ALAB-710, 17 NRC
25, 28 (1983).

It is appropriate for the Board to address issues concerning
the confidentiality of a portion of its record, regardless of
whether the issue was raised by a party. Such an action is
within the Board’'s general authority to respond to a "propo-
sal" that a document be treated as proprietary and is not a
prohibited sua sponte acticn of the Board.

Power Co. (Point Beach Nuclear Plant, Units 1 and 2), LBP-
82-5A, 15 NRC 216, 220 (1982); LBP-82-6, 15 NRC 28] (1982);
and LBP-82-12, 15 NRC 354 (1982).

Where a matter has been considered by the Commission, it may
not be reconsidered by a Board. Commission precedent must be
followed. Virginia Electric & Power Co. (North Anna Nuclear
Power Station, Units 1 & 2), ALAB-584, 11 NRC 451, 463-65
(1980); Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units ] and 2), LBP-86-21, 23 NRC 849, 859,
871-72 (1986).
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Licensing Boards are capable of fairly judging a matter on a
full record, even where the Commission has expressed tentative

views. ?ng1gg;_1ng1ngg;1ng_§nmn.nxt_§ng‘ (Sheffield, I1linois
Low-Level Radioactive Waste Disposal Site), CLI-80-1, 11 NRC

1, 4-5 (1980).

A Licensing Board may conduct separate hearings on environ-
mental, and radiological health and safety issues. Absent
persuasive reasons against segmentation, contentions raising
environmental guestions need not be heard at the health and
safety stage of a proceeding notwithstanding the fact they may
involve public health and safety considerations.

Rnnxz_gnd_LignL_gnmnanx (susquehanna Steam Electric Station,
Units 1 and 2), LBP-B0-18, 11 NRC 906, 908 (1980).

It is impractical to delay licensing proceedings to await
ASME action. The responsibility of the Board is to form its
own independent conclusions about l1icensing issues. Regula-
tions that reference the ASME code were not intended to give
over the Commission’s full rulemeking authority to a private
oirganization on an ongoing basis; nor is & private organiza-
tion intended to become the authority concerning criteria
necessary to the issuance of a license. 1

Lies
ﬁgng:;iin%_gn‘ (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-83-33, 18 NRC 27, 35 (1983).

Powers/Duties of Licensing Board

The Licensing Board has the right and duty to develop a full
record for decisionmaking in the public interest. Texas
Utilities Generating Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-82-87, 16 NRC 1195, 1199 (1982).

Licensing Boards are authorized to certify questions or refer
rulings to the Appeal Board. (Consumers Power Co. (Midland
Plant, Units 1 and 2), LBP-83-28, 17 NRC 987, 989 n.1 (1983).

When new information is subm'tted to the Licensing Board, it
has the responsibility to review the information and decide
whether it casts sufficient doubt on the safety of a facility.
vleveland Electric Illuminating Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-83-52, 18 NRC 256, 258 (1983).

A Licensing Board is required to issue an initia)l decision in

a case involving an application for a construction permit even

if the proceeding is uncontested. United States Department of
' 1

(Clinch River Breeder Reactor Plant), ALAB-761, 19 NRC 487,

489 (1984), citing, 10 CFR § 2.104(b)(2) and (3).

Although the limited work authorization and construction
permit aspects of the case are simply separate phases of
the same proceeding, Licensing Boards have the authority
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to regulate the course of the proceeding and limit an
intervenor’'s participation to issues in which it s in-

terested. %]jn;n R;x:z. supra, 19 NRC at 492, ¢citing, 10
CFR 6§ 2.718 ani 2.714(e) and (f).

A Board may exp ess its preliminary concerns based on its
review of early results from an applicant’s intensive review
program which sceks to verify the design and construction
quality assuranc: of the facility. The Board's expression of
fts concerns dur ng an early stage of the program may enable
the applicant to modify its program in order to address more

effectively the loard’s cuncerns and questions.
U&lli&llj_ilgnlz (Comanche Peak Steam Electric Station,
Units ] and 2), BP-86-20, 23 NRC R44, B45 (1986).

3.1.2.1 Scope of Jurisdiction of Licensing Board

A Licensing Board has only the jurisdiction and power which
the Commission delegates to it.

(Marble Hill Nuclear Generating Station, Units ] & 2),
ALAB-316, 3 NRC 167 (1976); (Catawba Nuclear
Station, Units ] and 2), ALAB-825, 22 NRC 785, 790 (198S5);

(Marble Hill Nuclear Generating Station, Units
] and 2), LBP-86-37, 24 NRC 719, 725 (1935?:

Long lsland
ngh&in*_gn* (Shoreham Nuclear Power Station, Umit 1), LBP-
88-7, 27 NRC 289, 291 (1988). See also Consolidated Edison

3 (Indian

Point, Unit No. 2; Indian Point, Unit No. 3), LBP-82-23, 15
NRC 647, 649 (1982). Nevertheless, it has the power in the
first instance to rule on the scope of its jurisdicticn when
it is challenged. Kansas Gas & Electric Co. (Wolf Creek
Nuclear Generating Station, Unit 1), ALAB-32], 3 NRC 293,
298 (1976), aff'd, CLI-77-1, 5 NRC 1 (1977); Cincinnati Gas
and Electric Co. (William H. Zimmer Nuclear Power Station,
Unit 1), LBP-83-58, 18 NRC 640, 646 (1983), citing, Duke
(Perkins Nuclear Station, Units 1, 2 and 3), ALAB-
§91, 11 NRC 74], 742 (1980); Kerr-McGee Corp. (Kress Creek
Decontaminution), ALAB-867, 25 NRC 900, 905 (1987{. Once a
board determines it has jurisdiction, it is entitled to
proceed directly to the merits. Zimmer, supra, 18 NRC at
646, citing, Duke Power Co. (Perkins Nuclear Station, Units
1, 2 and 3), ALAB-597, 11 NRC 870, 873 (1980).

The effect of a Policy Statement of the Commission that
deprives a Board of jurisdiction, is to prohibit that Board
from 1nqu1r1n¥ into the procedural regularity of the policy
statement. (leveland Electric I1luminating Co. (Perry Nuclear
Power Plant, Units 1 and 2), LBP-82-69, 16 NRC 751 (1982).

After the issuance of a Licensing Board's initial deci-
sion on a particular issue, exclusive jurisdiction over
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In the absence of a control)ing contrary judicial precedent,
the Commission will defer to a State Attorney General's
interpretation of State law concerning the designation of
representetives of a State participating in an NRC proceeding
as an int>rested State.

g?::g;ook Station, Units 1 and 2), ALAB-862, 25 NRC 144, 148

The Commission lacks the authority to disqualify a State
official or an entire State agency baseo on an assertion

that they have prejudged fundamental issues in a proceeding
invelving the transfer of jurisdiction to a State to regulate
nucleir waste products. A party must pursue such due process
claims under State law. State of lllinois (Section 274
Agreement), CLI-88-6, 28 NRC 75, 88 (1988).

A Licensing Board does not have jurisdiction in a construc-
tion permit proceeding under the Atomic Energy Act to re-
view the decision of the Rural Elecirification Administra-
tion to guarantee a construction lvan to a part owner of
the facility being reviewed.

(Marble Hill Nuclear Generating Station, Units 1| & 2), ALAB-
493, 8 NRC 253, 267-68 (1978).

It would be improper for a Licensing Board to entertain a
collateral attack upon any action or imaction of sister
Federal agencies on a matter over which the Commission is
totally devoid of any jurisdiction. Arizona Public Service
Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and
3), LBP-B2-117A, 16 NRC 1964, 1991 (1982). Thus, a Licensing
Board refused to review whether FEMA complied with its own
agency regulations in performing its emergency planning
responsibilities. Philadelphia Electric Co. (Limerick
fenerating Station, Units | and 2), ALAB-836, 23 NRC 479, 499
(1968) .

As an independent re?ulatory agency, the Commission does not
consider itself legally bound by substantive regulations of
the Council on Environmental Quality. Vermon

ont_Yankee Nuclear
Egug[mggrg4 (Vermont Yankee Nuclear Power Station), ALAB-876,
26 NRC 277, 284 n.5 (1987); Pacific Gas and E£lectric Co.
(Ciablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-880,

26 NRC 449, 461 (1987), remanded on other grounds, Sierra Club
v. NRC, 862 F.2d 222, 228-29 (9th Cir. 1988).

Although the Commission will take cognizance of activities
before other legal tribunals when the facts so warrant, it
should not delay its licensing proceedings or withhold a
license merely because some other legal tribunai might con-
ceivably take future action which may later impact upon the
operation of a nuclear facility. Palo Verde, supra, 16 NRC

at 1991, citing, Public Service Co. of New Hampshire (Seabrook
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Station, Units 1 and 2), CLI-78-14, 7 NRC 952, 958 n.5 (1978); .

l1;;nn;in_[lfg*fig_ﬂnggn_%g‘ Kosnkonorg Nuclear Plant, Units
1 and 2), CLI-74-45, & ALC 928, 930 (1374); Southern Califor-

nij_gﬂlngxgnt (San Onofre Nucloar G:vt*ati Station, Units 2
and 3), <171, 7 AEC 37, 39 (1974); and

Lligllngxlgg_an‘ (Perry Nucloar Power Plant, Units 1 and 2),
ALAB-443, 6 NRU 74], 748 (1977);

(Shoreham Nuclear Power Station, Unit 1), LBP-85-12, 21 NRC
644 900 (1985); ssr:.!gﬁnn.ﬂhgmi&nl_;n:na (West Chicago Rare
Eurths Facility), LBP-85-46, 22 NRC 830, 832 & n.9 (1985),
citing, 2nilnnslnnin_llgslris_nng (Limcrick Generating
Station, Units 1 and 2), ALAB-785, 20 NRC 848, 884-85 (1984);
Kgr:iugggg_ghgmug;l_gnrn‘ (Kress Creek Decontamination) LEP-
85-48, NRC 843, 847 (1985).

3.1.2.7 Conduct of Hearing by Licensing Board

The Atomic Energy Act does not itself specify the nature

of the helrings required to be held pursuant to Section
189(a), 42 U.S.C. § 2239; its reference to a hearing neither
distinguishes between rulemaking and adjudication nor

states explicitiy whethier either must be conducted through
formal on-the-record proceedings. However, the Commission

has invariably distinguished between the two, and has provided
formal hearings in Ticensing cases, as contrasted with
informal hearings in rulemaking proceedings confined to

written submissions and non-record interviews. Lnnf_ljljng
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
82-107, 16 NRC 1667, 1673-74 (1982), citing. ﬁig?gl_x*_ALQmig
Energy Commission, 400 F.2d 778, 785 (D.C. Cir. 1968);
Citizens For a Safe Lnyironment v. Atomic Energy Commission

489 F.2d 1018, 1021 (3rd Cir. 1974). '

The presiding officer has the duty to conduct a fair and
impartial hearing, to maintain order and to take appropriate
action to avoid delay. Specific powers of the presiding
officer are set forth in 10 CFR § 2.718. While the Licensing
Board has broad discretion as to the manner in which a hearing
is conducted, any actions pursuant to that discretion must be
supported by a record that indicates that such action was
based on a consideration of discretionary factors.

Yalley A<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>