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9|)|AVAILABILITY NOTICE
l

Availability of Reference Materials Cited in NRC Publications [
t

Most documents cited in NRC publications will be available from one of the following [
jsources:

1. The NRC Public Document Room, 2120 L Street, NW, Lower Level, Washington, DC |
20555 .!

!

2. The Superintendent of Documents, U.S. Government Printing Office, P.O. Box 37082, ,

Washington, DC 20013 7082

3. The National Technical information Service, Springfield, VA 22161 f
Although the listing that follows represents the majority of documents cited in NRC publica-
tions, it is not intended to be exhaustive. >

Referenced documents available for inspection and copying for a fee from the NRC Public
Document Room include NRC correspondence and internal NRC memoranda; NRC Office of
Inspection and Enforcement bulletins, circulars, information notices, inspection and investi- !

gation notices; Licensee Event Reports; vendor reports and correspondence; Commission
ptoers; and applicant and licensee docJments and correspondence.

The following documents in the NUNEG series are available for purchase from the GPO Sales
Program: formal NRC staff and contractor reports, NRC-sponsored conference proceed-
ings, and NRC booklets and brochures. Also available are Regulatory Guides NRC regula-
tions in the Code of Federal Regulations, and Nuclear Regulatory Commission issuances.

Documents available from the National Technical information Service include NUREG series
reports and technical reports prepared by other federal agencies and reports prepared by
the Atomic Energy Commission, forerunner agency to the Nuclear Regulatory Commission.

Documents available from public and special technical libraries include all open literature
items, such as books, journal and periodical articles, and transsctions. Federal Register
notices, federal and state legislation, and congressional reports can usually be obtained
from these libraries.

Documents such as theses, dissertations, foreign reports and translations, and non-NRC
conference proceedings are available for purchase from the organization sponsoring the
publication cited.

Single copies of NRC draft reports are available free, to the extent of supply, upon written
request to the Office of Information Resources Management. Distribution Section, U.S.
Nuclear Regulatory Commission, Washington, DC 20555.

I
Copies of industry codes and standards used in a substantive manner in the NRC regulatory
process are maintained at the NRC Library, 7920 Norfolk Avenue, usthesda, Maryland, and
are available there for reference use by the public. Codes and standctds are usually copy-
righted and may be purchased from the originating organizatiori or, if they are American
National Standards, from the American National Standards Institute,1430 Broadway.
New York. NY 10018.
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PREFACE i

This Revision 2 of the fifth edition of the NRC Staff Practice and Procedure
>

Digest contains a digest of a number of Commission, Atomic Safety and Licensing
Appeal Board, and Atomic Safety and Licensing Board decisions it.,ued during the

,

;

period from July 1,1972 to December 31, 1988 interpreting the NRC's Rules of
Practice in 10 CFR Part 2. This Revision 2 replaces in part earlier editions
and revisions and includes appropriate changes reflecting the amendments to
the Rules of Practice effective through December 31, 1988.

The Practice and Procedure Digest was originally prepared by attorneys in the
NRC's Office of the Executive Legal Director (now, Office of the General
Counsel) as an internal research tool. Because of its proven usefulness to
those attorneys, it was decided that it might also prove useful to members of
the public. Accordingly, the decision was made to publish the Digest and
subsequent editions thereof. This edition of the Digest was prepared by
attorneys from Aspen Systems Corporation pursuant to Contract number 18-89-346.

Persons using this Digest are placed on notice that it may not be used as an
authoritative citation in support of any position before the Commission or any -

of its adjudicatory tribunals. Persons using this Digest are also placed on
notice that it is intended for use only as an initial research tool, that it|o) may, and likely does, contain errors, including errors in analysis and

\d interpretation of decisions, and that the user should not rely on the Digest
analyses and interpretations but must read, analyze and rely on the user's own
analysis of the actual Commission, Appeal Board and Licensing Board decisions
cited. Further, neither the United States, the Nuclear Regulatory Commission,
Aspen Systems Corporation, nor any of their employees makes any expressed or
implied warranty or assumes liability or responsibility for the accuracy,
completeness or usefulness of any material presented in the Digest.

The Digest is roughly structured in accordance with the chronological sequence
of the nuclear facility licensing process as set forth in Appendix A to 10 CFR

o Part 2. Those decisions which did not fit into that structure are dealt with'

in a section on " general matters." Where appropriate, particular decisions are
indexed under more than one heading. Some topical headings contain no decision
citations or discussion. It is anticipated that future updates to the Digest
will utilize these headings.

This edition of the Digest will be updated in the future. The updates will be
prepared in the form of replacement pages.

We hope that the Digest will prove to be as useful to the members of the pubiic
as it has been to the members of the Office of the General Counsel. We would
appreciate from the users of the Digest any comments or suggestions which would
serve to improve its usefulness.

; Office of the General Counsel(q-

3 U.S. Nuclear Regulatory Commission
'\ j'
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2.9.4 Interest and Standing for Intervention Pre 402.9.4.1 Judicia' Standing to Intervene Pre 422.9.4.1.1 " Injury-in-Fact" and " Zone of Interest" Tests for ;

Standing to Intervene Pre 422.9.4.1.2 Standing of Organizations to Intervene Pre 492.9.4.1.3 Standing to Intervene in Export Licensing Cases Pre 542.9.4.1.4 Standing to Intervene in Specific Factual Situations Pre 552.9.4.2 Discretionary Intervention Pre 58
2.9.5 Contentions of Intervenors Pre 602.9.5.1 Pleading Requirements for Contentions Pre 65 i2.9.5.2 Requirement of Cath from Intervenors Pre 712.9.5.3 Requirement of Contentions for Purposes of Admitting

l'etitioner as a Party Pre 712.9.5.4 Material Used in Support of Contentions Pre 73; 2.9.5.5 Timeliness of Submission of Contentions Pre 742.9.5.6 Contentions Challenging Regulations Pre 85
;

2.9.5.7 Contentions Involving Generic Issues Pre 862.9.5.8 Contentions Challenging Absent or Incomplete Documents Pre 892.9.5.9 Contentions re Adequacy of Security Plan Pre 892.9.5.10 Defective Contentions
2.9.5.11 Pre 90

-

Discovery to Frame Contentionc Pre 90'f'''; 2.9.5.12 Stipulations on Contentions (1 -erved) Pre 90\ _,/ 2.9.5.13 Appeals of Rulings on Contentions Pre 90
2.9.6 Conditions on Grants of Intervention Pre 912.9.7 Appeals of Rulings on Intervention Pre 912.9.7.1 Standards for Reversal of Rulings on Intervention Pre 94
2.9.8 Reinstatement of Intervenor After Withdrawal Pre 94 '

2.9.9 Rights of Intervenors at Hearing Pre 942.9.9.1 Burden of Proof Pre 962.9.9.2 Presentation of Evidence Pre 962.9.9.2.1 Affirmative Presentation by Intervenor/ Participants Pre 962.9.9.2.2 Consolidation of Intervenor Presentations Pre 972.9.9.3 Cross-Examination by Intervenors Pre 982.9.9.4 Intervenor's Right to File Proposed Findings Pre 982.9.9.5 Attendance at/ Participation in Prehearing
Conferences / Hearings Pre 992.9.9.6 Pleadings and Documents of Intervenors Pre 100

2.9.10 Cost of Intervention Pre 1002.9.10.1 Financial Assistance to Intervenors Pre 1002.9.;0.2 Intervenors' Witnesses Pre 102
2.9.11 Appeals by Intervenors Pre 1022.9.12 Intervention in Remanded Proceedings Pre 102
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2.10 Nonnarty Participation - Limited Annearance and
Interested States Pre 103 ;

2.10.1 Limited Appearances in NRC Adjudicatory Proceedings Pre 103
'

2.10.1.1 Requirements for limited Appearance Pre 103
'

2.10.1.2 Scope / Limitations of Limited Appearances Pre 103

2.10.2 Participation by Nonparty Interested States Pre 104
'

2.11 Discovery Pre 108

2.11.1 Time for Discovery Pre 108 i

.2.11.2 Discovery Rules Pre 111

2.11.2.1 Construction of Discovery Rules Pre 113

2.11.2.2 Scope of Discovery Pre 114

2.11.2.3 Requests for Discovery During Hearing Pre 116
Pre 1162.11.P.4 Privileged Matter

2.11.2.5 Protective Orders Pre 125

2.11.2.6 Work Product Pre 127
Pre 1272.11.2.7 Updating Discovery Responses
Pre 1282.11.P 8 Interrogatories

t

2.11.3 Discovery Against the Staff Pre 129
Pre 1302.11.4 Responses to Discovery Requests
Pre 1322.11.5 Compelling Discovery

2.11.5.1 Compelling Discovery From ACRS and ACRS Consultants Pre 134

2.11.5.2 Sanctions for Failure to Comply with Discovery Orders Pre 134 ,

Pre 1372.11.6 Appeals of Discovery Rulings

H13.0 HEARINGS

H13.1 Licensina Board
3.1.1 General Role of Licensing Board HI

H33.1.2 Powers / Duties of Licensing Board
3.1.2.1 Scope of Jurisdiction of Licensing Board H4
3.1.2.1.1 Authority in Construction Permit Proceedings Distinguished

From Authority in Operating License Proceedings H 11

3.1.2.2 Scope of Authority to Rule on Petitions and Motions H 14

3.1.2.3 Authority of Licensing Board to Raise Lua Soonte Issues H 15
H 183.1.2.4 Expedited Proceedings; Timing of Rulings

3.1.2.5 Licensing Board's Relationship with the NRC Staff H 20

| 3.1.2.6 Licensing Board's Relationship with Other Agencies H 24|

H 26
| 3.1.2.7 Conduct of Hearing by Licensing Board

3.1.3 Quorum Requirements for Licensing Board Hearing H 30
H 303.1.4 Disqualification of a Licensing Board Member

3.1.4.1 Motion to Disqualify Adjudicatory Board Member H 30

3.1.4.2 Grounds for Disqualification of Adjudicatory Board Member H 32
H 36

3.1.4.3 Improperly Influencing an Adjudicatory Board Decision

H 363.1.5 Resignation of a Licensing Board Member

TABLE OF CONTENTS 4JUNE 1989
1
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3.2 Export Licensina Hearinas H 37
3.2.1 Scope of Export Licensing Hearings H 37 ,

3.3 Hearina Schedulina Matters H 37
3.3.1 Scheduling of Hearings H 37
3.3.1.1 Public Interest Requirements re Hearing Schedule H 39
3.3.1.2 Convenience of Litigants re Hearing Schedule' H 39
3.3.1.3 Adjourned Hearings (Reserved) H 40
3.3.2 Postponement of Hearings H 40
3.3.2.1 Factors Considered in Hearing Postponement H 40
3.3.2.2 Effect of Plant Deferral on Hearing Postponement H 41
3.3.2.3 Sudden Absence of ASLB Member at Hearing H 41 -

3.3.2.4 Time Extensions for Case Preparation Before Hearing H 41

3.3.3 Scheduling Disagreements Among Parties H 42
3.3.4 Appeals of Hearing Date Rulings H 42
3.3.5 Location of Hearing (Reserved) H 43
3.3.5.1 Public Interest Requirements re Hearing

location (Reserved) H 43 ?

3.3.5.2 Convenience of Litigants Affecting Hearing Location H 43

3.3.6 Consolidation of Hearings and of Parties H 43
3.3.7 In Camera Hearings H 44g
3.4 Issues for Hearina H 45
3.4.1 Intervenor's Contentions - Admissibility at Hearing H 47
3.4.2 Issues Not Raised by Parties H 50
3.4.3 Issues Not Addressed by a Party H 51
3.4.4 Separate Hearings on Special Issues H 52
3.4.5 Construction Permit Extension Proceedings H 53
3.4.6 Export Licensing Proceedings Issues H 56

3.5 Summary Disposition H 56
(SEE ALSO 5.8.5)

3.5.1 Use of Summary Disposition H 58
3.5.1.1 Construction Permit Hearings H 59
3.5.1.2 Amendments to Existing Licenses H 59

3.5.2 Motions for Summary Disposition H 59
3.5.2.1 Time for Filing Motions for Summary Disposition H 61
3.5.2.2 Time for Filing Response to Summary Disposition Motion H 61
3.5.2.3 Contents of Motions / Responses (Summary Disposition) H 62
3.5.3 Summary Disposition Rules H 64
3.5.4 Content of Summary Disposition Order H 68
3.5.5 Appeals From Rulings on Summary Disposition H 68

3.6 Attendance at and Participation in Hearinas H 69

3.7 Burden and Means of Proof H 70

[ 3.7.1 Duties of Applicant / Licensee H 72
\ 3.7.2 Intervenor's Contentions - Burden and Means of Proof H 73

JUNE 1989 TABLE OF CONTENTS 5

I

. - _ _ _ _ - _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ --. . .- . , - - - -
|



__. - . . . _ _ _ _ _ _ . _ _ _ _ . _ ._

|
!

i

6
|

3.7.3 Specific Issues - Means of Proof H 75 i

3.7.3.1 Exclusion Area Controls H 75 ;

3.7.3.2 Need for Facility H 75 i
3.7.3.3 Burden and Means of Proof in Interim Licensing Suspension :

Cases H 77
'

3.7.3.4 Availability of Uranium Supply H 77
3.7.3.5 Environmental Costs (Reserved) H 78
3.7.3.5.1 Cost of Withdrawing Farmland from Production H 78

(SEE ALSO 6.15.6.1.1)
3.7.3.6 Alternate Sites Under NEPA H 78 ,

3.7.3.7 Management Capability H 78 :

3.8 Burden of Persuasion (Dearee of Proof 1 H 80
t

3.8.1 Environmental Effects Under NEPA H 80

3.9 Stioulations H 81

3.10 Official Notice of Facts H 81

3.11 Evidence H 83 ;

3.11.1 Rules of Evidence H 84 -

| 3.11.1.1 Admissibility of Evidence H 84 -

| 3.11.1.1.1 Admissibility of Hearsay Evidence H 85
i 3.11.1.2 Hypothetical Questions H 86
; 3.11.1.3 Reliance On Scientific Treatises, Newspapers, Periodicals H 86
| 3.11.1.4 Off-the-Record Comments H 86 ,

| 3.11.1.5 Presumptions and Inferences H 87
3.11.1.6 Government Documents H 87 .

| 3.11.2 Status of ACRS Letters H 87
3.11.3 Presentation of Evidence by Intervenors H 88
3.11.4 Evidentiary Objections H 88

3.12 Witnesses at Hearina H 88
3.12.1 Compelling Appearance of Witness H 89
3.12.1.1 NRC Staff as Witnesses H 90
3.12.1.2 ACRS Members as Witnesses H 90
3.12.2 Sequestration of Witnesses H 90
3.12.3 Board Witnesses H 91
3.12.4 Expert Witnesses H 92
3.12.4.1 Fees for. Expert Witnesses H 93

3.13 Cross-Examination H 94
3.13.1 Cross-Examination by Intervenors H 95
3.13.2 Cross-Examination by Experts H 98
3.13.3 Inability to Cross-Examine as Grounds to Reopen H 98

+

3.14 Record of Hearina H 98
3.14.1 Supplementing Hearing Record by Affidavits H 98
3.14.2 Reopening Hearing Record H 98
3.14.3 Material Not Contained in Hearing Record H 101 -
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3.15 Interlocutory Review via Directed Certification H 102

3.16 Licensina Board Findinas H 103
3.16.1 Independent Calculations by Licensing Board H 106

3.17 Res Judicata and Collateral Estoonel H 107

3.18 Termination of Proceedinas H 113
3.18.1 Procedures for Termination H 113
3.18.2 Post-Termination Authority of Commission H 113

4.0 POST HEARING MATTERS PH 1

4.1 Settlements and Stipult. sons PH I

4.2 Pronosed Findinas PH I
4.2.1 Intervenor's Right to File Proposed Findings PH 2
4.2.2 Failure to File Proposed Findings PH 2

4.3 Initial Decisions PH 3
4.3.1 Reconsideration of Initial Decision PH 6

h 4.4 Recoenina Hearinas PH 7
t/ 4.4.1 Motions to Reopen Hearing PH 9

4.4.1.1 Time for Filing Motion to Reopen Hearing PH 11
4.4.1.2 Contents of Motion to Reopen Hearing (Reserved) PH 13
4.4.2 Grounds for Reopening Hearing (SEE ALSO 3.13.3) PH 13
4.4.3 Reopening Construction Permit Hearings to Address New

Generic Issues PH 20
4.4.4 Discovery to Obtain Information to Support Reopening

of Hearing PH 20

4.5 Motions to Reconsider PH 20

4.6 Sua Soonte Review Sv the Appeal Board PH 21

4.7 Motions for Post-Judoment Relief PH 25

5.0 APPEALS App 1

5.1 Riaht to Anneal App 1

5.2 Who Can Anneal App 2

5.3 !!ow to Appeal App 4

5.4 Time for Filina Appeals App 4

|
;
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5.5 Matters Considered on Anneal App 8 ,

-5.5.1 Issues Raised for the First Time on Appeal App 8
5.5.2 Effect on Appeal of Failure to File Proposed Findings App 10 ,

5.5.3 Matters Considered on Appeal of Ruling Allowing Late
Intervention App 11

5.5.4 Consolidation of Appeals on Generic Issues App 11

5.6 Anneal Board Action App 11
5.6.1 Role of Appeal Board App 11
5.6.2 Parties' Opportunity to be Heard on Appeal App 17
5.6.3 Standards for Reversing Licensing Board on Findings of

Fact App 17
5.6.4 Grounds for Immediate Suspension of Construction

Permit by Appeal Board App 20
5.6.5 Immediate Effectiveness of Appeal Board Decision App 21
5.6.6 Effect of Appeal Board Affirmance as Precedent App 21
5.6.6.1 Precedential Effect of Unpublished Opinions of

Appeal Boards App 22

5.6.7 Disqualification of Appeal Board Member App 22

5.7 Stavs Pendina ADoeal App 22
5.7.1 Requirements for a Stay Pending Appeal App 25
5.7.2 Stays Pending Remand After Judicial Review App 32

5.8 Specific Aenealable Matters App 32
5.8.1 Rulings on Intervention App 32
5.8.2 Scheduling Orders App 34
5.8.3 Discovery Rulings App 35
5.8.3.1 Rulings on Discovery Against Nonparties App 35
5.8.3.2 Rulings Curtailing Discovery App 36

5.8.4 Refusal to Compel _Joinder of Parties App 36
i *

! 5.8.4.1 Order Consolidating Parties App 36
1

| 5.8.5 Order Denying Surrmary Disposition App 36

(SEE ALSO 3.5)
5.8.6 Procedural Irregularities App 37
5.8.7 Matters of Recurring Importance App 37
5.8.8 Advisory Decisions on Trial Rulings App 37
5.8.9 Order on Pre-LWA Activities App 37
5.8.10 Partial Initial Decisions App 37
5.8.11 Other Licensing Actions App 38
5.8.12 Rulings on Civil Penalties App 38
5.8.13 Evidentiary Rulings App 39
5.8.14 Director's Decision on Show Cause Petition App 39
5.8.15 Findings of Fact App 39

5.9 Perfectina Acceals App 39
5.9.1 General Requirements for Appeals from Initial Decision App 40
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c i E]O - Briefs on' Anneal App 40

4

S .1 r. 1 Necessity of Brief f
. . Appl 40

' 10. 2 . Time for Submittal' of Brief App 41
'

.

5;10.2.1 Time Extension; for Brief : App 42
5.10. ;'. 2 ? : Supplementary Briefs App 42
5 . ") . 3 - ; Contents of Brief App 42

<4' 5'.10. 3.1 ' -Opposing Briefs App 47..

5.10.4-- Amicus Curiae Briefs App-47-

5.11 Oral Argument -App 48
J 5.11.1 Failure to Appear for Oral Argument App 48'

5.11.2 Grounds'for Postponement of Oral Argunent App 48
5.11 ~. 3 -Oral: Argument by Nonparties App 49

:5.12 Actions Similar to Anneals App 49 ;. 5.12 - I' Motions to Reconsider- -App 49' !
.

'5.12.2 Interlocutory Reviews App 50 15.11.2.1 Directed Certification of Questions for Interlocutory jReview
. App 53-

5.12 2.1.1 Effect of Subsequent Developments on Motion to Certify . App'60.

.5.12.2.1.2- Effect of Directed Certification on Uncertified Issues App 61
;5.12.3 Application to Commission for a Stay After Appeal

e Board's Denial of Stay App 61
;,N -

| 5.13 Appeals from Orders. Rulinas. Initial Decisions. Partial
b Initial Decisions

. App 61
5.13.I' Time for filing Appeals App 62
5.13.1.1- Appeals from Initial and Partial Initial Decisions App.62

'5.13.1.2 Variation.in Time Limits on Appeals App 62
5.13.2 Briefs on- Appeal App 62 4

5.13.3 -Effect of Failure to File Proposed Findings App 63 '

5.13.4- Motions to Strike Appeals App-63 i

5.14 Certification to the Commission - App 63 !
l5.15 Review of Anneal Board Decisions App 64 i

5.15.1- Effect of Commission's Refusal to Entertain Appeal App 66 i
' 5.15.2 Stays Pending Judicial Review of Appeal Board i

| Decision- App 67 |
s

v 5.15.3 Stays Pending Remand After Judicial Review App 67 i
1

5.16 Review of Commission Decisions App 68 '

5.16.1 Review of Disqualification of a Commissioner App 68

5.17 Reconsideration by the Commission App 68 ,

5.18- Jurisdiction of NRC to Consider Matters While
Judicial Review is Pendina App 68

<x

,
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5.19 Procedure On Remand App 69
5.19.1 Jurisdiction of the Licensing Board on Remand' App 69
5.19.2 Jurisdiction of the Appeal Board on Remand App 70
5.19.3 Stays Pending Remand App 71
5.19.4 Participation of Parties in Remand Proceedings App 71

6.0 GENERAL MATTERS GM 1

6.1 Amendments to Existino Licenses and/or Construction
Pemits GM 1

6.1.1 Staff Review of Proposed Amendments (Reserved) GM 1

6.1.2 Amendments to Research Reactor Licenses (Reserved) GM 1

6.1.3 Mattert to be Considered in License Amendment
Proc sdings (Reserved) GM 1

6.1.3.1 Specific Matters Considered in License Amendment
Proceedings GM 2

6.1.4 ~ Hearing Requirements for License / Permit Amendments GM 2

6.1.4.1 Notice of Hearing on License / Permit Amendments (Reserved) GM 4

6.1.4.2 :ntervention on License / Permit Amendments GM 4

6.1.4.3 Summary Disposition Procedures on License / Permit
Amendments GM 4

6.1.4.4 Matters Considered in Hearings on License Amendments GM S

6.1.5 Primary Jurisdiction in Appeal Board to Consider r

License Amendment in Special Hearing GM 6

6.1.6 Facility Changes Without License Amendments GM 7 ,

6.2 Amendments to License / Permit Applications GM 7

6.3 Antitrust Considerations GM 7

6.3.1 Consideration of Antitrust Matters After the
Construction Permit Stage GM 10

6.3.2 Intervention in Antitrust Proceedings GM 12

6.3.3 Discovery in Antitrust Proceedings GM 14

6.3~3.1 Discovery Cutoff Dates for Antitrust Proceedings GM 14
.

6.4 Attorney Conduct GM 15
6.4.1 Practice Before Licensing / Appeal Boards GM 15
6.4 1.1 Professional Decorum Before Licensing / Appeal Boards GM 16
6.4.2 Disciplinary Matters re Attorneys GM 17

6.4.2.1 Jurisdiction of Special Board re Attorney Discipline GM 18
6.4.2.2 Procedures in Special Disqualification Hearings re

Attorney Conduct GM 18
6.4.2.3 Conflict of Interest GM 19

6.5 Communications Between Staff /Apolicant/0ther Parties /
Mjudicatory Bodies GM 20
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1

Enoland Power Co. (NEP Units 1 and 2), LBP-78-9, 7 NRC 271 (1978).
Eg.g Offshore Power Systems (Floating Nuclear _ Power Plants), ALAB-489, .I
8 NRC_194, 206-07 (1978), i

IIt is up to the Staff to decide its priorities in the review of 1

applications. Carolina Power & Liaht Co. (Shearon Harris Nuclear 'l
Power Plant, Units 1, 2, 3 & 4), ALAB-581,11 NRC 233, 238 (1980),
modified, CLI-80-12,11 NRC 514, 517 (1980) . However, where a
Licensing Board finds that the Staff cannot demonstrate a reasonable
cause for its delay in submitting environmental statements, the Board
may. issue a ruling noting the unjustified failure to meet a publica- |

tion schedule and then proceed to hear other matters or suspend ;
proceedings until the Staff files the necessary documents. The '

Board, sua soonte or on motion of one of the parties, may refer the
ruling to the Appeal Board. If the Appeal Board affirms, it would

Icertify the matter to the Commission. Offshore Power Sysfami |
(Floating Nuclear Power Plants), ALAB-489, 8 NRC 194, 207 (1978),

One aspect of the NRC role in regulating nuclear power plants is to
provide criteria forming the engineering baseline against which

|licensee system designs, including component specifications, are
i

Judged for adequacy. It has not been the Staff's practice to certify |

. A that any particular components are qualified for nuclear service,
T j but, rather, it independently reviews designs and analyses,- qualifi-

cation documentation and quality assurance programs of licensees tov

determine adequacy. This review approach is consistent with the
| NRC's responsibilities under the Atomic Energy Act of 1954, as

amended, and the Energy Reorganization Act of 1974 (42 U.S.C. 5801 sLt
ig.g ) . Petition for Emeroency and Remedial Action, CLI-78-6, 7 NRC
400, 426 (1978).

Pursuant to 10 CFR 9 50.47(a)(1), the NRC_must find, prior to |the issuance of a license for the full-power operation of a
;nuclear power reactor, that the state of onsite and offsite '

emergency preparedness provides reasonable assurance that ade- . !
quate protective measures can.and will be taken in the event of
a radiological emergency. Cincinnati Gas and Electric Co.
(Wm. H. Zimmer Nuclear Power Station, Unit 1), LBP-82-68, 16
NRC 741, 745 (1982); Consolidated Edison Co. of New York (Indian
Point, Unit 2) and Power Authority of the State of New York I

(Indian Point, Unit 3), CLI-83-16, 17 NRC 1006, 1008 (1983);
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2),
ALAB-730, 17 NRC 1057, 1063-64 (1983); Louisiana Power and
Licht Co. (Waterford Steam Electric Station, Unit 3), ALAB-732,
17 NRC 1076, 1094 n.22 (1983); Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-737, 18 NRC i
168,172 (1983); '_ona Island Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-85-12, 21 NRC 644, 651 (1985);

O Phil,delphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-836, 23 NRC 479, 506 (1986); Lona Island Liahtina
Q L (Shoreham Nuclear Power Station, Unit 1), CLI-86-13, 24 NRC
22, 29 (1986); Cleveland Electric Illuminatina Co. (Perry Nuclear
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Power Plant, Units 1 and 2), CLI-86-22, 24 NRC 685, 693-94 (1986),
aff'd sub nom. on other arounds, Ohio v. NRC,.814 F.2d 258 (6th Cir.
1987); Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-857, 25 NRC 7, 12 (1987). In accordance with Section ,

50.47(a)(2), the Commission is to base its finding on a review of
FEMA's " findings and determinations as to whether State and local
emergency plans are adequate. and capable of being implemented", and
on a review of the NRC Staff assessment.of applicant's onsite

,

p emergency plans. Zimmer, supra, 16 NRC at 745-46; Louisiana Power
3 and Liaht Co. (Waterford Steam Electric Station, Unit 3), ALAB-732,
' 17 NRC 1076, 1094 n.22 (1983); Detroit Edison Co. (Enrico Fermi
L Atomic Power Plant, Unit 2), ALAB-730,17 NRC 1057,1063-64 (1983);
|- Union Electric Co. (Callaway Plant, Unit 1), ALAB-754,18 NRC 1333,
| 1334-!335 (1983), affirmina, LBP-83-71, 18 NRC 1105 (1983); Lg.nan
|_ Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
| 85-12, 21 NRC 644, 652 (1985); Cleveland Electric illuminatina Co.
L (Perry Nuclear Power Plant, Units 1 and 2), CLI-86-22, 24 NRC 685, j

; 693 (1986), aff'd sub nom, on other arounds,-Ohio v. NRC, 814 F.2d j

| 258 (6th Cir. 1987). However, 10 CFR ,6 50.47(a)(2) does not mandate- i
L that a Board's finding on the adequacy of an emergency plan'must be
|' based on a review of FEMA findings and determinations. Since 10 CFR

S 50.47(a)(2) also provides that any other information available to
FEMA may be considered in assessing the adequacy of an emergency !

plan, a Board may rely on such evidence, properly admitted into the l

hearing record, when FEMA findings and determinations are not |

available. Lona Island'Liahtina Co2 (Shoreham Nuclear Power Station,
Unit 1), ALAB-905, 28 NRC 515, 531-32 (1988). In any NRC licensing
proceeding, a FEMA finding will constitute a rebuttable presumption
on a question of the adequacy of an emergency plan. Zimm_gr, supra,
16 NRC at 746; Southern California Edison Co. (San Onofre Nuclear
Generating Station, Units 2 and 3), ALAB-717, 17 NRC 346, 378 (1983),
citina, 10 CFR 6 50.47(a)(2); Lona Island Liahtina Co. (Shoreham I

Nuclear Power Station, Unit 1), LBP-85-12, 21 NRC 644, 655 (1985);i

I Carolina Power and Liant Co. and North ~ Carolina Eastern Municioal j
Power Aaency (Shearon Harris Nuclear Power Plant), LBP-85-49, 22 NRC !

,

| 899, 910 (1985); Carolina Power and Liaht Co. and North Carolina
Eastern Municipal Power Aaency (Shearon Harris Nuclear Power Plant),'

LBP-86-ll, 23 NRC 294, 365 (1986); Philadelohia Electric Co.
L (Limerick Generating Station, Units 1 and 2), ALAB-836, 23 NRC 479,
'

499 (1986); Philadelohia Electric Co. (Limerick Generating Station,
Units.1 and 2), ALAB-845, 24 NRC 220, 239 (1986); Public Service A
of New Hampshire (Seabrook Station, Units 1 and 2), LBP-88-32, 28 NRC
667, 714 (1988). See lona Island Liahtiqg Co. (Shoreham Nuclear

L Power Station, Unit 1), ALAB-661, 25 NRC 129, 139 n.38 (1987).

I A Staff review of an application is an aid to the Commission in
determining if a hearing is needed in the public interest. Without
the Staff's expert judgment the Commission probably cannot reach an '

*informed judgment on the need for a hearing in the public interest.
Carolina Power & Liaht Co. (Shearon Harris Nuclear Power Plant,
Units 1, 2, 3 & 4), ALAB-581, 11 NRC 233, 235 (1980), modi fied,
CLI-80-12, 11 NRC 514 (1980).
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In an operating license proceeding (with the exception of certain
NEPA. issues), the applicant's license application is in issue, not
the adequacy of the Staff's review of the application. An intervenor-

is thus free to challenge directly an unresolved generic safety. issue
by filing a proper contention, but it may not proceed on the basis of
allegations that the Staff has 'somehow failed in its performance.
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,-
Units-1 and 2), ALAB-728, 17 NRC 777, 807.(1983), review denied,
CLI-83-32, 18 NRC 1309 (1983).

-1.9 Withdrawal of Application for License / Permit

An applicant may withdraw its application without prejudice unless
there is legal harm to the intervenors or-the public. Duke Power Co.
(Perkins Nuclear Station, Units 1, 2 and 3), LBP-82-81, 16 NRC 1128,
1134 (1982), citina, Lecompte v. Mr. Chio. Inc., 528 F.2d 601, 604
(5th Cir. 1976).

The filing of an application to construct a nuclear power plant is
wholly voluntary. The decision to withdraw an application is a
business judgment. The law on withdrawal does not require a
determination of whether the decision is sound. Pacific Gas and
Electric Co. (Stanislaus Nuclear Project, Unit 1), LBP-83-2, 17 NRC

O 45, 51 (1983). '

The right to a voluntary dismissal without prejudice is not absolute.
Perkins, supra, 16 NRC at 1135, citina,-LeComote, supra, 528 F.2d at
604.

Where the defendant has prevailed or is about to prevail, an un-
conditional withdrawal cannot be approved. Perkins, supra, 16 NRC at
1135,- citina, 9 Wriaht and Miller Federal Practice and Procedure,
Civil, Section 2364 (1971).

10 CFR & 2.107(a) provides, in part, that:

(t)he Commission...may, on receiving a request for
withdrawal of an application, deny the application
or dismiss it with prejudice. ~ Withdrawal of an
application after the issuance of a notice of hearing
shall be on such terms as the presiding officer may
prescribe.

See Dairvland Power Cooperative (Lacrosse Boiling Water Reactor), i
LBP-83-15, 27 NRC 576, 581 (1988).

]
The terms prescribed at the time of withdrawal must bear a ratic,aal
relationship to the conduct and legal harm at which they are aimed. j

i
The record p st support any findings concerning the conduct and harm

Q in questicn. Perkins, supra, 16 NRC'at 1134, citina, LeComote v. Mr. .

~(V) Chio. Inc. , 528 F.2d 601, 604 (5th Cir.1976); 5 Moore's Federal
Practice 41.05(1) at 41-58.
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The Board may attach reasonable conditions on- a withdrawal without
' prejudice to protect intervenors and the public from legal harm.
Perkins, ap.n,16 NRC at 1134,_ citina, LeComote v. Mr. Chio. Ing_,.,. ,

suDra,1528 F.2d at 604.

A Licensing Board has no jurisdiction to impose conditions on
the-withdrawal of an application for an operating license
where the applicant has filed a motion to terminate the operating >

license proceeding prior to the Board's. issuance of a notice of
hearing on the application. Public Service Co. of Indiana and ;

Wabash Valley Power Association-(Marble Hill Nuclear Generating
Station, Units 1 and 2), LBP-86-37, 24 NRC 719, 724 (1986),
citina, 10 CFR 6 2.107(a). A notice of hearing is only issued
after a Board considers any requests for hearing and intervention
petitions which may have been submitted, and makes a determination
that a hearing is warranted. Thus, the notice of receipt of an
application for an operating license, notice of proposed action, and
notice of opportunity for hearing are not functionally the notice of
hearing referred to in 10 CFR 9 2.107(a). Marble Hill, supra, 24 NRC -

at 723-24.

Intervenors have standing to seek a dismissal with prejudice or to
seek conditions on a dismissal without prejudice-to the exact extent
that they may be exposed to legal harm by a dismissal. Perkins,
supra, 16 NRC at 1137.

The possibility of another hearing, standing alone, does not justify
either a dismissal with prejudice or conditions on a withdrawal
without prejudice. That kind of harm, the possibility of future ,

litigation with its expenses and uncertainties, is the consequence of
.any dismissal without prejudice. It does not provide a basis for
departing from the usual rule that a dismissal should be without
prejudice. Duke Power Co. (Perkins Nuclear Station, Units 1, 2, and

,

3), LBP-82-81, 16 NRC 1128, 1135 (1982), citina, Jones v. SEC, 298
!

L U.S. 1, 19 (1936); 5 Moore's Federal Practice 41.05(1) at 41-72 to ~
_

41-73 (2nd ed.1981); Pacific Gas and Electric Co. (Stanislaus'

Nuclear Project, Unit 1), LBP-83-2, 17 NRC 45, 50 (1983).
1

[
In the circumstances of a mandatory licensing proceeding, the fact
that the motion for withdrawal comes after.most of the hearings
should not operate to bar a withdrawal without prejudice where the

L

| applicant has prevailed or where there has been a nonsuit as to ,

;. particular issues. Perkins, suora, 16 NRC at 1136.
1

While Section 2.107 is phrased primarily in terms of requests for
withdrawal of an application by an applicant, the Commission itself

: has entertained such requests made by other parties to a construction
permit proceeding, Consumers Power Company (Quanicassee Plant, Units
1 & 2), CLI-74-29, 8 AEC 10 (1974), and has indicated that such a
request is normally to be directed to, and ruled upon by, the Atomic
Safety and Licensing Board presiding in the proceeding. Consumers
Power Comoany (Quanicassee Plant, Units 1 & 2), CLI-74-37, 8 AEC 627,
n.1 (1974). Thus, it appears that a Licensing Board has the
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0 authority, under 10 CFR 9 2.107, to consider a motion to compel
withdrawal of an application filed by a party othcr than the

'

;
applicant.

With regard to design changes affecting an application, where there
is a fairly substantial change in design not reflected in the
application, the remedy is not summary judgment against the appli-
cant, nor is withdrawal and subsequent refiling _ of the application-
necessarily required. Rather, an amendment of the application is
appropriate. Public Service Co. of New Hampshire (Seabrook Station,
Units 1 & 2), LBP-74-36, 7 AEC 877 (1974).

Following a request to withdraw an application the Board may dismiss
the-case "without prejudice," signifying that no disposition on the
merits was made; or "with prejudice," suggesting otherwise. (10 CFR
6 2.107(a), 10 CFR 9 2.721(d)). A dismissal with prejudice requires
some. showing of harm to either a party or the public interest in
general.and requires careful consideration of the circumstances,
givicg due regard to the legitimate interests of all parties. It is
well settled that the prospect of a second lawsuit or another
application does not provide the requisite quantum of legal harm to
warrant dismissal with prejudice. Puerto Rico Electric Power

L Authority (North Coast Nuclear Plant, Unit 1), ALAB-662,14 NRC 1125, '

| 1132, 1135 (1981); Philadelphia Electric Co., (Fulton Generating
! 7~T Station, Units 1 and 2), ALAB-657, 14 NRC 967, 973, 978-979 (1981); ;' i j Duke Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), LBP-82--
i v 81, 16 NRC 1128, 1134 (1982), citina, Fed.R. Civ.P. 41(a)(1), (2);

LeComote v. Mr. Chio Inc., 528 F.2d 601, 603 (5th Cir. 1976),
citina, 5 Moore's Federal Practice, 41.05 (2d ed. 1981).

The Commission has the authority to condition the withdrawal of a
license application on such terms as it thinks just (10 CFR @
2.107(a)). However, dismissal with prejudice is a severe sanction

| which should be reserved for those unusual situations which involve
substantial prejudice to the opposing party or to the public interest
in general. . Puerto Rico Electric Power Authority (North Coast
Nuclear Plant, Unit 1), ALAB-662,14 NRC 1125,1132-1133 (1981);s

Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear Power
Station, Unit 1), LBP-84-33, 20 NRC 765, 767-768 (19841.

General allegations of harm to property values, unsupported by
affidavits or unrebutted pleadings, do not provide a basis for
dismissal of an application with prejudice. Philadelphia Electric
_C_o2 (Fulton Generating Station, Units 1 and 2), LdP-84-43, 20 NRCo
1333, 1337 (1984), citina. Puerto Rico Electric Power Authority
(North Coast Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125, 1133-34
(1981), Philadelphia Electric Co. (Fulton Generating Station, Units .

I and 2), ALAB-657, 14 NRC 967, 979 (1981).

Allegations of psychological harm from the pendency of the appli-
A cation, even if supported by the facts, do not warrant the dismissal

1 !- of an application with prejudice. Philadelohia Electric Co. (FuitonU.

JUNE 1989 APPLICATIONS 11



_ .

'!

L

6 1.9- ,

. Generating Station, Units 1 and 2), LBP-84-43, 20 NRC 1333, 1337-1338'
(1984), citina, Metropolitan Edison Co. v. Pecole Aaainst Nuclear
Eneray, 103 S. Ct. 1556 (1983). ;

. A Licensing Board has : substantial leeway in defining tr.e cir-
cumstances in which.an application may be withdrawn (10 CFR ;

5 2.107(a)), but the Board may not abuse this discretion by
~ acting in an arbitrary fashion. The withdrawal terms set by the .

Board must bear a rational relationship to-the conduct and legal
'

harm at wh_ich-they are aimed. Fulton, supra, 14 NRC at 974;
Pacific Gas and Electric Co. (Stanislaus Nuclear Project, Unit 1), j

LBP-83-2, 17 NRC 45, 49 (1983).
:

A Board may authorize the revocation of a Limited Work Authorization :jand the withdrawal of an application without prejudice after ;

determining the adequacy of the applicant's site redress plan and |
,'

-

clarifying the responsibilities of the applicant and Staff in the .|
event that an alternate use for the site is found before redress is 1

completed. United States Dept. of Enerav. Pro.iect Manaaement. Corp.,
Tennessee Vallev Authority (Clinch River Breeder Reactor Plant),
LBP-85-7, 21 NRC 507 (1985).

L
Where a motion for leave to withdraw a license application without
prejudice las been filed with both an Appeal Board and a Licensing
Board, it'is for.the Licensing Bnard. if portions of-the proceeding.

remain before it, to pass upon the motion in the first instance. As
to whether withdrawal should be granted without prejudice, the Board i

~is to apply the guidance provided in Philadelphia Electric Co.
(Fulton Generating Station, Units 1 and 2), ALAB-657, 14 NRC 967
(1981) and Puerto Rico Electric Power Authority (North Coast Nuclear
Plant, Unit 1), ALAB-662, 14 NRC 1125 (1981). Qyke Power Co, >

i- m

L (Perkins Nuclear Station, L' nits 1, 2 and 3), ALAB 668,15 NRC 450,

L 451 (1982).
1

The applicant for a. license bears the cost of Staff work performed-
|

for its benefit, whether or not it withdraws its application prior to
|~ . fruition. Puerto Rico Electric Power Authority (North Coast Nuclear ,

|- Plant, Unit 1), ALAB-662,14 NRC 1125,1137 (1981). However, an !

|: applicant which withdrew its application prior to the November 6,
| 1981 issuance of revised regulations may not be billed for the costs
|- incurred by the Staff in reviewing the application. Philadelohia
|- Electric Co (Fulton Generating Station, Units 1 and 2), LBP-84-43,m

) 20 NRC 1333, 1338-(1984), citina, New Enaland Power Co. v. NRC, 683 ,

| F.2d 12 (1st Cir.1982).

| Ordinarily parties are to bear their own litigation expense. Duke
!; Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), LBP-82-81,16

NRC 1128, 1139 (1982), citina, Alveska Pipeline Serv. v. Wilderness
h, 421 U.S. 240; 44 L.Ed.2d 141; 95 S. Ct.1612 (1975).

L A claim for litigation costs under the " private attorney general"
theory must have a statutory basis. Perkins, suora, 16 NRC at 1139,
citina, Alveska Pipeline, luora, 421 U.S. at 269.
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\# Recovery of litigation costs by the prevailing party as an award
for winning-a presumably completed law suit, must be distin- '

guished from the practice of reimbursing litigation costs as a-

condition on a dismissal vithout prejudice. ' The latter is_ not
an award for winning anything, but it is ~ intended as compensation .

to. defendants who have oeen put to the trouble and expense to
prepare a defense only to have the plaintiff change his mind,
withdraw the complaint, but remain free to bring the action again. 3BJiini, suora, 16 NRC at 1140.

The absence of specific authority does not prevent the Commission's
Boards from exercising reasonable authority necessary to carry out
their responsibilities, and a money condition is not necessarily
barred from consideration. Duke Power Co. (Perkins Nuclear Station,
Units-1, 2 and 3), LBP-82-81, 16 NRC 1128, 1140 (1982). Payment of
attorney's fees is not necessarily prohibited, as a matter of-law, as
a condition of withdrawal without prejudice of a construction permit
application. Perkins,. supra, 16 NRC at 1141. Another Licensing -

Board has noted, however, that the Ccmmission is a body of limited
powers. Its enabling legislation has no provisions empowering it to
require the payment of a party's costs and expenses, nor do the
regulations promulgated by the Commission provide for such payments.
It has no equitable power it can exercise, as courts have. Pacific
Gat and Electric Co. (Stanislaus Nuclear Project, Unit 1), LBP-83-2,

[h 17 NRC 45, 54 (1983).
T"j ''

If intervenors prevail on a need-for-power issue, there is no
|, entitlement to attorney's fees because as the prevailing party, they

received what they paid for and are barred from recovery. On the
other hand, if intervenors lose on the need-for-power issue, they may
not recover their attorney's fees because they will suffer no legal
harn, in any filing of a new application. Perkins, supra, 16 NRC at
1142.

Where an applicant abandons its construction of a nuclear facility
,

| and requests that the construction permit proceeding be terminated
prior to resolution of issues raised on appeal from the initial

i decision authorizing construction, fundamental fairness dictates that
termination of the proceedings be accompanied by a vacation of the
initial decision on the ground of mootness. Rochester Gas and |
Electric Corporation (Sterling Power Project, Nucle:,r Unit 1), ALAB- |
596, 11 NRC 867, 869 (1980); United States Department of Eneray I

(Clinch River Breeder Reactor Plant), ALAB-755, 18 NRC 1337, 1338-
[ 1339 (1983), vacatina, LBP-83-8, 17 NRC 158 (1983). |

The antitrust information required to be filed under 10 CFR @ 50.33a
is part of the permit application; therefore, any applicant who I

wishes to withdraw after filing antitrust information, must comply
| with the Commission's rule governing withdrawal of license applica- ;

tions (10 CFR s 2.107(a)), even if a hearing on the application had
/O not yet been scheduled. To instead file a Notice of Prematurity and'

Q) Advice of Withdrawal is an impermissible unilateral withdrawal, and
,

l'
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the. filing will be treated as a formal request for withdrawal under
10 CFR'S 2.107(a). Pacific Gas and Electric Ch (Stanislaus Nuclear
Project, Unit 1), CLI-82-5, 15 NRC 404, 405 (1982).

1.10 Abandonment of ADolication for License /Pemit
e +

When the applicant has abandoned any intention to build a facility,
it is within the Licensing Board's power to dismiss the construction
permit application. Puerto Rico Electric Power Authority (North
Coast !!uclear. Plant, Unit 1), ALAB-605,12 NRC 153,154 (1980).

,

O
.

E

1

I
1

I

|

O*
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The. exclusion from a proceeding of persons or organizations
wno have slept on their rights does not offend any public
policy favoring brcad citizen involvement in nuclear licensing

L adjudications. ' Assuming that such a policy finds footing in
Section 189a of the Atomic Energy Act of-1954, as amended, 42

| -

U.S.C. 6 2239(a), it must be viewed in conjunction with the ,

equally important policy favoring the observance of estab-
L lished time limits. Lona Island Liahtina Co. (Shoreham i

Nuclear Power Station, Unit 1), ALAB-743,18 NRC 387,- 396 n.37'

(1983).
3

2.9.3.3.1 Time for Filing Intervention Petitions ,

Petitions to intervene or requests for hearing must be filed "

not later.than the time specified in the notice for_ hearing or
as provided by the Commission, the presiding officer or the
Licensing Board designated to rule on petitions and/or

,

requests for hearing, or as provided in 10 CFR & 2.102(d)(3)
(with regard to antitrust matters); Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-83-42, 18 NRC

.112, 116 (1983),,

f A Licensing Board did not abuse its discretion in shortening
t the time to file contentions where there were many inter-' venors. Houston Liahtino and Power Co. (Allens Creek Nuclear

Generating Station, Unit 1), ALAB-574, 11 NRC 7, 13 (1980).

2.9.3.3.2 Sufficiency of Notice of Time Limits on Intervention +

Although. the Appeal Board has stated that it would leave open
the question as to whether Federal Reaister notice without
more-is adequate to put a potential intervenor on notice for
filing intervention petitions, Pennsylvania Power and Licht
[_q.,. (Susquehanna Steam Electric Station, Units 1 & 2), ALAB-
148, 6 AEC 642, 643 n.2'(1973), the Board tacitly assumed that
such notice was sufficient in Tenne:see Vallev Authority
(Browns Ferry Nuclear Plant, Units 1 & 2), ALAB-341, 4 NRC'95
(1976) (claims by petitioner that there was a " press blackout"
and that he was unaware of Commission rules requiring timely
intervention will not excuse untimely petition for leave to
intervene).

2.9.3.3.3 Consideration of Untimely Petitions to Intervene

Section 10 CFR 2.714(a) provides that nontimely petitions to
intervene or requests for hearing will not be considered
absent a determination that the petition or request should be i

granted based upon a balancing of the following facters-
/~g I.( (1) good cause, if any, for failure to file on time;

' MARCH 1987 PREHEARING MATTERS 21
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(2) the availability of other means for protecting the |,

' petitioner's interests;
;

(3) the extent to which petitioner's participation might ,

reasonably assist in developing a sound record;

(4) the extent to which the petitioner's interest will be
represented by existing parties; and

(5) the extent to which petitioner's participation will-

broaden the issues or delay the proceeding.

Puaet Sound Power and liaht Co. (Skagit/Hcnford Nuclear Power
Project, Units 1 and 2), LBP-82-74, 16 NRC 981, 984 (1982);-
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2),
LBP-82-96, 16 NRC 1408, 1429 (1982); Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), CLI-83-25,18 NRC
327, 331 n.3 (1983); Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 390 n.3
(1983), citina,10 CFR 9 2.714(a)(1); Washinaton Public Power
Supolv System (WPPSS Nuclear Project No. 3), ALAB-747,18 NRC
1167,1170 n.3 (1983); Kansas Gas and Electric Co. (Wolf Creek
Generating Station, Unit 1), LBP-84-17, 19 NRC 878, 883
(1984); .qgogral Electric Co. (GETR Vallecitos), LBP-84-54,

'20 NRC 1637, 1643-1644 (1984); Boston Edispn Co. (Pilgrim
Nuclear Power. Station), LBP 85-24, 22 NRC 97, 98 n.3 (1985),
affirmad, ALAB-816, 22 NRC 461 (1985); Ehi]Jdelohia Electric
h (Limerick Generating Station, Unit 1), LBP-86-9, 23 NRC
273, 278 n.6 (1986); Texas Utilities Electric Co. (Comanche
Peak Steam Electric Station, Units 1 and 2), CLI-88-12, 28 NRC
605, 608-609 (1988).

This considerat. ion must be weighed against the petitioner's
strong interest in the proceeding under 10 CFR 9 E.714(d).
Skaait/Hanford, _apn , 16 NRC at 984.

In ruling on a petition' for leave to intervene that is
untimely, the Commission must consider, in addition to the
factors set forth in 10 CFR s 2.714(a)(1), the following

> factors set forth in 10 CFR 6 2.714(d): (1) The nature of the
petitioner's right under the Act to be made a party to the
proceeding; (2) The nature and extent of the petitioner's
property, financial, or other interest in the proceeding; and
(3) The possible effect of any order which may be entered in
the proceeding on the petitioner's interest. Metropolitan

|-

|- Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-
| 83-25, 18 NRC 327, 331 n.3 (1983).

The burden of proof is on the petitioner. Thus, a person
|

who files an untimely intervention petition must affirma-
|

tively address the five lateness factors in his petition,
| regardless of whether any other parties in the proceeding
|~
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Confusing and misleading letters from the Staff to a pro-
J.spective oro se petitioner for intervention, and failure of i

;the Staff to respond in a timely fashion to certain communica-
tions from such a petitioner, constitute a strong' showing of ?

good cause for an untimely petition. Wisconsin Public Service
Corooration (Kewaunee Nuclear Power Plant), LBP-78-24, 8 NRC
78, 81-82 (1978). And where petitioner relied to its
detriment on Staff's representations that no action would be
immediately taken on licensee's application for renewal, '

,

elementary fairness requires that the action of the. Staff
could be asserted as'an estoppel on the issue of timeliness of
petition to intervene, and the petition must be considered
even after the license has been issued. Armed Forces
Radiobioloav Research Institute (Cobalt-60 Storage Facility),
LBP-82-24, 15 NRC 652, 658 (1982), rev'd on other arounds,
ALAB-682, 16 NRC 150 (1982).

A petitioner's claim that it was lulled into inaction because
it relied upon the State, which later withdrew, to represent
its interests does not constitute good cause for an untimely
petition. Gulf States Utilities Co. (River Bend Station,
Units 1 & 2), ALAB-444, 6 NRC 760, 796 (1977). See Texas
Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), CLI-88-12, 28 NRC 605, 609 (1988). A

./ ( petitioner who has relied upon a State participating pursuant
U/ to 10 CFR s 2.715(c) to represent her intere;1s in a proceed-

ing cannot rely on her dissatisfaction with t3e State's
performance as a valid excuse for a late-filed intervention
petition where no claim is made that the State undertook to '

represent her interests specifically, as opposed to the public
interest generally. Duke Power Company (Cherokee Nuclear
Station, Units 1, 2 & 3), ALAB-440, 6 N"'. 642 (1977). Sqq
Alsq South Carolina Electric and Gas Co_,. (Virgil C. Summer
Nuclear Station, Unit 1), LBP-81-ll, 13-NRC 420, 423 (1981);
_Q_Qmanche Peak, suora, 28 NRC at 610 (a petitioner's previous
reliance on another. party to assert its interests does not by
itself constitute good cause). Nor will an explanation that
full-time domestic and other responsibilities was the reason
for filing an intervention petition almost three years late
suffice. Cherokee, supra.

Just as a petitioner may not rely upon interests being
represented by another party and then justify an untimely
petition to intervene on the others' withdrawal, so a
petitioner may not rely on the pendency of another
proceeding to protect its interests and then justify a
late petition on that reliance when the other petition
fails to represent those interests. A claim that
petitioner believed that its concerns would be addressed

in another proceeding will not be considered good cause.
9 Consolidated Edison Co. (Indian Point Station, Unit No.4

(/ 2), LBP-82-1, 15 NRC 37, 39-40 (1982); Arizona Public
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Service Co. (Palo Verde Nuclear Generating Station,
Units 1, 2 and 3), LBP-82-Il78, 16 NRC 2024, 2027 (1982).
It must be established that petitioners were furnished
erroneous information on matters of basic fact and that it
was reliance upon that information that prompted their own
inaction. Palo Verde, supra, 16 NRC at 2027-2028.

Where no good excuse is tendered-for the tardiness, the
petitioner's demonstration on the other factors must be
particularly strong. Duke Power Company (Perkins huclear
Station, Units 1, 2, and 3), ALAB-431, 6 NRC 460, 462 (1977)
and cases there cited. See alsc Kansas Gas and Electric Co. 4

(Wolf Creek Generating Station, Unit 1), LBP-84-17,19 NRC
878,-887'(1984); Consumers Power Co. (Midland Plant, Units I l

and 2), LBP-82-63, 16 NRC 571, 577 (1982), cit.ing, Nuclear
Fuel Services. Inc. and New York State Atomic and Soace .

'
Development Authority (West Valley Reprocessing Plant), CLI-
75-4, 1 NRC 273, 275 (1975). Absent.a showing of good cause
for _ late filing, an intervention petitioner must make a
" compelling showing" on the other four factors stated in 10 l

CFR & 2.714(a) governing late intervention. Mississioni Power -|
1& Licht Co. -(Grand Gulf Nuclear Station, Units 1 and 2),

ALAB-704,-16 NRC 1725, 1730 (1982), citina, South Carolina |

Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit !

1), ALAB-642, 13 NRC 881, 894 (1981), aff'd sub nom. '

Fairfield United Action v. Nuclear Reaulatory Commission,

679 F.2d 261 (D.C.- Cir. 1982); Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-88-
12, 28 NRC 605, 610 (1988). ,

| In determining how compelling a showing a petitioner must
make on the other four factors, a Licensing Board need not
attach the same significance to a delay of months as to a
delay involving a number of years. The significance of the
tardiness, whether measured in months or years, will generally
depend on the posture of the proceeding at the time the

I petition surfaces. Washinaton Public Power Sucolv System
(WPPSS Nuclear Project No. 3), ALAB-747,18 NRC 1167,1173
(1983), citina, Lono Island Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-743, 18 NRC 387, 398-399 (1983).

With regard to the second factor - other means to protect
petitioner's interest - the question is not whether other
parties will adequately protect the interest of the peti-
tioner, but whether there are other available means whereby
the petitioner can itself protect its interest. Lona Island -

Liahtina Co. (Jamesport Nuclear Power Station, Units 1 & 2),
ALAB-292, 2 NRC 631 (1975).

The second factor in 10 CFR s 2.714(a) points away from
allowing late intervention if the interest which the peti-
tioner asserts can be protected by some means other than
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litigation. Detroit Edison Co. (Enrico Fermi Atomic' Power

. Plant, Unit 2), LBP-82-96, 16 NRC 1408, 1433 (1982). R
,

,

The suggestion that an organization could adequately protect
its interest by submitting a limited appearance statement
gives insufficient regard to the value of participational

;rights enjoyed by parties - including the entitlement to
ipresent evidence and to engage in cross-examination. '

Similarly, assertions that the organization might adequately iprotect its interest by making witnesses available to a
successful-petitioner or by transmitting information in its
possession to appropriate State and local officials are
without merit. Duke Power Comoarly (Amendment to Materials

,
'

License SNM-1773 -- Transportatun of Spent Fuel from Oconee
Nuclear Station for Storage at McGuire Nuclear Station), ALAB-
528,- 9 NRC 146, 150 n.7 (1979).

Until the parties to a proceeding that oppose a late interven-
tion petition suggest another forum that appears to promise a

_full hearing on the claims petitioner seeks to raise, a
petitioner need not identify and particularize other remedies
as inadequate. Detroit Edison Co. (Enrico Fermi Atomic Power
Plant, Unit 2), ALAB-707,16 NRC 1760,1767 n.6 (1982). ;

(qf A petition under 10 CFR 9 2.206 for a show cause proceeding is
,

v_ not an adequate alternative means of protecting a late
petitioner's-interests. -The Section 2.206 remedy cannot
substitute for the petitioner's participation in an ad-
judicatory proceeding concerned with the grant or denial ab
initio of an application for an operating license. _ Washinaton
Public Power SuoDlv System (WPPSS Nuclear Project No. 3),
ALAB-747, 18 NRC 1167, 1175-1176 (1983).

Participation of the NRC Staff in a licensing proceeding is
not equivalent to participation by a private intervenor.
WPPSS, ida By analogy, the availability of nonadjudicatory
Staff review outside the hearing process generally does not

_

constitute adequate protection of a private party's rights
when considering factor two under 10 CFR s 2.714(a). Houston
lightina and Power Co. (South Texas Project, Units 1 and 2),
ALA3-799, 21 NRC 360, 384 n.108 (1985). But see Philadelohia
Electric Co. (Limerick Generating Station, Units 1 & 2),
ALAB-828, 23 NRC 13, 21-22 (1986).

As to the third factor with regard to " assistance in
developing the record," a late petitioner placing heavy
reliance on this factor and claiming that it has substar-

itial technical expertise in this regard should present a
bill of particulars in support of such a claim. Detroit

,

p Edison Co. (Greenwood Energy Center, Units 2 & 3), ALAB-
t j 476, 7 NRC 759, 764 (1978). At the same time, it is not
V necessary that a petitioner have some specialized educa-

|tion, relevant experience or ability to offer qualified
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experts for a favorable finding on this factor to be made.
South Carolina Electric & Gas Co. (Virgil C. Summer Nuclear 'l
Station, Unit 1),LBP-78-6,7NRC209,212-213(g8).
When an intervention petitioner' addresses'the 10 CFR
s 2.714(a)(3) criterion for late intervention requiring a a

showing of how its participation may reasonably be expected
to assist in developing a sound record, it should set out with
as mur.h particularity as possible the precise issues it plans
to cover, identify its prospective witnesses, and summarize
their proposed testimony. See aenerally South Carolina

Electric and Gas- Co. (Virgil C. Summer Nuclear Station, Unit
1), ALAB-642,-13 NRC 881, 894 (1981), aff'd sub nom.
Fairfield United Action v. Nuclear Reaplatory Commission, 679

F.2d 261 (D.C. Cir. 1982); Detroit Edison Co. (Greenwood
Energy Center, Units 2.and 3), ALAB-476, 7 NRC 759, 764
(1978); Lona Island Liahtina Co. (Shoreham Nuclear Power
Station,_ Unit 1), ALAB-743, 18 NRC 387, 399 (1983), .citina, ;

Mississioni Power and liaht Co. '(Grand Gulf Nuclear Station,
Units 1 and 2), ALAB-704, 16 NRC 1725, 1730 (1982); Washinaton-

Public Power Sucolv System (WPPSS Nuclear Project No. 3),
ALAB-747, 18 NRC 1167, 1177-(1983); Washinaton Public Power
Supply System (WPPSS Nuclear Project No. 3), ALAB-767,19 NRC
984, 985 (1984); General Electric Co. (GETR Vallecitos), LBP-'

84-54, 20 NRC 1637, 1644 (1984); Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-88-
12, 28 NRC 605, 611 (1988).

Vague assertions regarding petitioner's ability or resources
are insufficient. Mississioni Power and Liaht Co. (Grand Gulf
Nuclea.r Station, Units 1 and 2), ALAB-704, 16 NRC 1725, 1730
(1982); Detroit Edison Co. (Enrico Fermi Atomic Power Plant,
Unit 2), ALAB-707, 16 NRC 1760, 1766 (1982), citina, Grand
Gulf, suora, 16 NRC at 1730.'

It is the petitioner's ability to contribute sound evidence
rather than asserted legal skills that is of significance in
determining whether the petitioner would contribute to the
development of a sound recoro, Kansas Gas and Electric Co.
(Wolf Creek Generating Station, Unit 1), LBP-84-17,19 NRC
878, 888 (1984), citina, Houston Liahtina and Power Co.
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-671,
15 NRC 508, 513 n.14 (1982).

The ability to contribute to the development of a sound
record is an even more important factor in cases where
the grant or denial of the petition will also decide
whether there will be any adjudicatory hearing. There
is no reason to grant an inexcusably late intervention
petition unless there is cause to believe that the pe-
titioner not only proposes to raise at least one sub-
stantial safety or environmental issue, but is also able
to make a worthwhile contribution on it. Washinaton
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Generating Station, Units 1 & 2), ALAB-322, 3 NRC 328 (1976).
Standing to intervene as a matter of right does not hinge upon
a petitioner's potential contribution to the decisionmaking
process. Virainia Electric & Power Co.-(North Anna Power-
Station, Units 1 & 2), ALAB-342, 4 NRC 98 (1976). Neverthe-
less,' a petitioner's. potential contribution has a definite
bearing on " discretionary intervention." Sag Section 2.9.4.2.
infra,

,
,

In Portland General Electric Co. (Pebble Springs Nuclear
Plant, Units 1 & 2), ALAB-333, 3 NRC 804 (1976), the Appeal
Board certified the following questions to the Commission:

(1) Should standing in NRC proceedings be governed by
" judicial" standards?

(2) If no "right" to intervene exists under whatever ,

standing rules are found to be applicable, what
degree of discretion exists in a Board to admit a
petitioner anyway?

The Commission's response to the certified question iss ;

\ contained in fprtland General Electric Co. (Pebble Springs:.

q/ Nuclear Plant, Units 1 & 2), CLI-76-27, 4 NRC 610 (19/6).
Therein, the Commission ruled that judicial concepts of
standing should be applied by adjudicatory boards in determin-
ing whether a petitioner is entitled to intervene as of right
under Section 189 of the Atomic Energy Act. As to the second
question referred by the Appeal Board, the Commission held
that Licensing Boards may, as a matter of discretion, grant
intervention in domestic licensing. cases to petitioners who
are not entitled to intervene as of right under judicial
standing doctrines but who may, nevertheless, make some
contribution to the oroceedina.

Standing to intervene, unlike the factual merits of con-
tentions, may appropriately be the subject of an evidentiary
inquiry before intervention is granted. Consumers Power Co.
(Midland Plant, Units 1 & 2), LBP-78-27, 8 NRC 275, 277 n.1
(1978).

"There is no question that, in an operating license pro- >

ceeding, the question of a potential intervenor's standing is
a significant one. For if no petitioner for intervention can
satisfactorily demonstrate standing, it is likely that no
hearing will be held." Detroit Edison Comoany (Enrico Fermi
Atomic Power Plant, Unit 2), LBP-78-37, 8 NRC 575, 582 (1978).

v)
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2.9.4.1 Judicial Standing to Intervene

The Commission has held that contemporaneous judicial concepts
'should be used to determine whether a petitioner has standing
to intervene. Niacara Mohawk Power Coro. (Nine Mile Point-
. Nuclear Station, Unit 2), LBP-83-45,18 NRC 213, 215 (1983), ,

'citina, Portland General Electric Co. (Pebble Springs Nuclear
Plant, Units 11 and 2), CL1-76-27, 4 NRC 610 (1976).

Judicial concepts _ of standing will be applied in determining '

whether a petitioner has sufficient intere'st in a proceeding
to be' entitled to intervene as a matter of right under Section
189 of.the' Atomic Energy Act of 1954. Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), CLI-83-25,18 NRC
327,332-(1983), citina, Portland General Electric Co. (Pebble
Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610-
(1976).

Judicial concepts of standing require a showing that (a) the
'action sought in a proceeding will cause " injury-in-fact," and

(b) the injury is arguably within the " zone of interests" .

protected by statutes governing the proceeding. Metropolitan '

Edison Co. (Three Mile Island Nuclear Station, Unit 1),-CLI--
83-25, 18 NRC 327, 332 (1983).

In order to establish standing, a petitioner must show: (1)
that he has personally suffered-a distinct and palpable harm
that constitutes injury-in-fact; (2) that the injury fairly .

can be traced to the challenged action; and (3) that the
injury is likely to be redressed by a favorable decision.
Dellums v. NRC, 863 F.2d 968, 971 (D.C. Cir. 1988).

Where a petitioner does not satisfy the judicial standards for
standing, intervention could still be allowed as a matter of
discretion. Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), CLI-83-25, 18 NRC 327, 333 (1983).

2.9.4.1.1 " Injury-In-Fact" and " Zone of Interest" Tests for Standing
to Intervene

Although the Commission's Pebble Sprinas ruling (CLI-76-
27, 4 NRC 610) permits discretionary intervention in
certain limited circumstances, it stresses that, as a
general rule, the propriety of intervention is to be
examined in the light of judicial standing principles.
The judicial principles referred to are those set forth
in Sierra Club v. Morton, 405 U.S. 727 (1972); Barlow v.
Collins, 397 U.S. 159 (1970); and Association of Data
Processina Service Oraanizations v. Camo, 397 U.S. 150
(1970). Such standards require a showing that (1) the
action being challenged could cause injury-in-fact to,

the person seeking to establish standing, and (2) such
injury is arguably within the zone of interests protected
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L /' by the statute governing the_ proceeding. Consumer 1_f9wn I

:

A (Palisades Nuclear Power Facility), LBP-81-26, 14 A .
!247, 250 (1981),- citina, Public Service Co. of Indiant
1

(Marble Hill Nuclear Generating Station, Units-1 and 2), -!'CLI-80-10,11 NRC 438 (1980);. Wisconsin Electric Power
fdL,. (Point Beach, Unit 1), CLI-80-38, 12 NRC 547 (1980);
Portland General Electric Co. (Pebble Springs Nuclear Plant,
Units 1 and 2), CLI-76-27, 4 NRC 610 (1976); Nuclear Fuel
Services. Inc. and N.Y. State Enerav Research and Develooment.
Authority (Western New York Nuclear Service Center), LBP-82-
36, 15 NRC 1075, 1083 (1982); Philadelohia Electric Company
(Limerick Generating Station Units 1 and 2), LBP-82-43A, 15
NRC 1423, 1431, 1432 (1982), citina, Portland General Electric
[g_,. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27,
4 NRC 610, 612-13 (1976); Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), CLI-85-2, 21 NRC 282, 316
(1985); Boston Edison Co. (Pilgrim Nuclear Power Station),
LBP-85-24, 22 NRC 97, 98 n.6 (1985), affirmed on other
arounds, ALAB-816, 22 NRC 461 (1985).

Purely academic interests are not encompassed by 10 CFR
S 2.714(a) which states that any person whose interest is
affected by a proceeding shall file a written _ petition for
leave to intervene. Commonwealth Edison Co. -(Dresden Nuclear

A. Power Station, Unit 1), LBP-82-52, 16 NRC 183, 185 (1982).
] '. See aenerally, CLI-81-25,14 NRC 616 (1981), (guidelines for
N. Board).,

Two tests must be satisfied to acquire standing: (1)
petitioner must allege " injury-in-fact" (that some injury has
occurred or will probably result from the action involved);
(2) petitioner must allege an interest " arguably within the

_

zone of interest" protected by the statute. Puaet Sound Power
and Liaht Co. (Skagit/Hanford Nuclear Power Project, Units 1
and 2), LBP-82-74,16 NRC - 981, 983 '(1982),- citina, Warth v.
Selden, 422 U.S. 490 (1975); Sierra Club v. Morton, 405 U.S.
727.(1972); Consumers Power Co. (Palisades Nuclear Plant),
LBP-79-20, 10 NRC 108, 113 (1979); Duouesne Liaht Co. (Beaver
Valley Power Station, Unit 2), LBP-84-6, 19 NRC 393, 428
(1984).

A petitioner must allege en " injury-in-fact" which must be
within the " zone of interests" protected by the Atomic Energy
Act or the National Environmental Policy Act of 1969. Niacara
Mohawk Power Corp. (Nine Mile Point Nuclear Station, Unit 2),
LBP-83-45, 18 NRC 213, 215 (1983).

With respect to " zone of interest," the Appeal Board, in
Virainia Electric & Power Co. (North Anna Power Station,
Units 1 & 2), ALAB-342, 4 NRC 98, 103 n.6 (1976), rejected

n the contention that the Atomic Energy Act includes a

(V) " party aggrf eved" provision which would require for
standing purposes simply a showing of injury-in-fact.
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The Commission agreed with this analysis in its Pebble f
Sprinas decision. As such, zone of interest requirements
are not met simply by invoking the Atomic Energy Act but i

must be satisfied by other means. The following should>

-be noted with regard to " zone of interest" requirements:

(1) The directness of a petitioner's connection with a
facility bears upon the sufficiency of its allegations of

,

injury-in-fact, but not upon whether its interests fall
within the zone of interest which Congress was protecting
or regulating. jIirainia Electric & Power Co. (North Anna -
Power Station, Units 1 & 2),-ALAB-342, 4 NRC 98 (1976).

(2) The Atomic Energy Act and its implementing regula-
-tions do not confer standing but rather require an
additional showing that interests sought to be protected
arguably fall within the zone of interests protected or
regulated by the Act. Virainia Electric & Power Co.,
ALAB-342 supra; accord, Portland General Electric Co.
(Pebble Springs Nuclear Plant, Units 1 & 2), CL1-76-27, 4
NRC 610 (1976).

(3) While potential loss of business reputation is a
cognizable " injury-in-fact," an interest in protecting
business reputation and avoiding possible damage claims

.is not arguably within the zone of interest which the Act-
seeks to protect or regulate. Virainia Electric & Power
Q.,.,-ALAB-342, suora (business reputation of reactor
vessel component fabricator clearly would be injured if
components failed during operation; however, fabricator's
interest in protecting his reputation by intervening in
hearing on adequacy of vessel supports was not within the
zone of interests sought to be protected by the Atomic
Energy Act).

(4) The economic interest of a ratepayer is not sufficient
to allow standing to intervene as a matter of right since
concern about rates is not within the scope of interests
sought to be protected by the Atomic Energy Act. Kansas
Gas & Electric Co. (Wolf Creek Generating Station, Unit
1), ALAB-424, 6 NRC 122, 128 (1977); Tennessee Valley
Authority (Watts Bar Nuclear Plant, Units 1 & 2), ALAB-
413, 5 NRC 1418, 1420-1421 (1977); Detroit Edison Co.
(Greenwood Energy Center, Units 2 & 3), ALAB-376, 5 NRC
426 (1977); Public Service Co. of Oklahoma (Black Fox
Nuclear Power Station, Units 1 & 2), LBP-77-17; 5 NRC 657
(1977). Nor is such interest within the zone of
interests protected by the National Environmental Policy
Act. Portland General Electric Company (Pebble Springs
Nuclear Plant, Units 1 & 2), ALAB-333, 3 NRC 804 (1976).

O
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'd (5) : A person's interest as a taxpayer does not fall with- 1
in the zone of interests sought to be protected by either

i
-

the Atomic Energy Act or the National Environmental 1

Policy Act. -Tennessee Valley Authority'(Watts Bar i
Nuclear Plant, Units 1 & 2), ALAB-413,-5 NRC 1418,1421 !

(1977). |

(6) Economic injury gives standing under the National
Environmental Policy Act only if it is environmentally
related. Tennessee Valley Authority (Watts Bar Nuclear

'

Plant, Units 1 & 2). ALAB-413, 5 NRC 1418, 1421 (1977).
See also Lona Island Liahtina Co. (Jamesport Nuclear

'Power Station, Units 1 & 2), ALAB-292, 2 NRC 631, 640
(1975). s

The test is a cognizable interest that might be adversely
affected by one or another outcome of the proceeding. No
interest is to be presumed. There must be a concrete
demonstration that harm could flow from a result of the

7

proceeding. Nuclear Enaineerina Co., Inc. (Sheffield, Ill. 4"Low-Level Radioactive Waste Disposal Site), -ALAB-473, 7 NRC
737, 743 (1978). 6

An. individual alleging that violation of constitutional.-

Q provisions by governmental actions based on a statute will- -

4'j cause him identifiable injury should have standing to
challenge the constitutionality of those actions. l'hil adel-
ohia Electric to. (Limerick Generating Station, Units 1 and
2),~LBP-82-43A, 15 NRC 1423, 1445 (1982), sj.t_ing, [hicano
Police Officer's Association v. Stover, 526 F.2d 431, 436
(10th Cir.1975), yacated and remanded on other aroun_da, 426
U.S. 994 (1976), holdina on standina reaffirmed, 552 F.2d 918 i

(10th 'Cir.1977); 3 K. Davis Administrative Law TreatijLg
22.08, at 240 (1958).

The courts have not resolved the issue of whether an in-
dividual who suffers economic injury as a result of a Board's,

' decision to bar him from working in a certain job would be
within the zone of interests protec.ted by the Atomic Energy >

Act. Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), CLI-85-2, 21 NRC 282, 316 (1985). Sf_q,
e_A, Consumers Power Co. (Palisades Nuclear Fower Facility),
ALAB-670, 15 NRC 493, 506 (1982) (concurring opinion of Mr.

- Rosenthal), vacated as moot, CLI-82-18,16 NRC 50 (1982).

Allegations that a plant will cause radiologically con-
taminated food which a person may consume are too remote and

~

too generalized to provide a basis for standing to intervene.
Philadelohia Electric Co. (Limerick Generating Station, Units
I and 2), LBP-82-43A, 15 NRC 1423, 1449 (1982); Boston Edison'j. Co. (Pilgrim Nuclear Power Station), LBP-85-24, 22 NRC 97, 98,^

affirmed on other arounds, ALAB-816, 22 NRC 461 (1985).,

L
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9:iFor antitrust-purposes, the interest-of-a ratepayer or
consumer of electricity is not necessarily beyond the
zone of interests protected by Section 105 of the Atomic
Energy-Act. However, the petitioner must still demon- R

!strate that an injury to its economic interests as a
ratepayer would'be the proximate-result of anticompetitive |

-activities by the licensee.- Detroit Edison Co. (Enrico Fermi
Atomic Power Plant, Unit 2), LGP-78-13, 7 NRC 583, 592-593 >

_(1978).

p | Antitrust considerations to one side, neither the Atomic
; . Energy Act nor the National Environmental- Policy Act includes

in its " zone of interests" the purely economic personal
concerns of a member / ratepayer.of- a cooperative that purchases
power from a prospective facility co-owner. Detroit Edison

|- Eph (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-470, 7
L NRC 473, 474-475 (1978). See also Puaet Sound Power & Licht

[2,. (Skagit/Hanford Nuclear Power Project, Units 1 and 2),
L LBP-82-26, 15 NRC 742, 744-(1982).
|-
L, General economic concerns are not within the proper scope of
L issues to be litigated before the boards. Concerns about a

facility's impact on local utility rates, the local economy,I

| or a utility's solvency, etc., do not provide an adequate
basis for standing of an intervenor or for the admission of an ,

intervenor's contentions. Such economic concerns are more
appropriately raised before state economic regulatory

L agencies. Public' Service Co. of New Hamoshire (Seabrook i
Station, Unit 2), CLI-84-6, 19 NRC 975, 978 (1984); Washinaton'

Public Power Supply Sv. item (WPPSS Nuclear Project No.1),
ALAB-771, 19 NRC 1183, 1190 (1984); Philadelohia Electric Co. i

| (Limerick Generating Station, Units 1 and 2), ALAB-789, 20 NRC -

| 1443, 1447 (1984).

Nor is a union's admittedly economic interest in maintaining
contractually protected employment rights an interest that is

,

| within the " zone of interests" protected by the Atomic Energy
: Act; it therefore cannot serve as a basis to request a hearing
| as a matter of right under Section 189a. Consumers Power Co.
!- (Palisades Nuclear Power Facility), LBP-81-26,14 NRC 247, 251
|- (1981).
|
j. For an amendment authorizing transfer of 20% of the ownership
' of a facility, allegations that a petitioner would " receive"

only 80% of the electricity produced by the plant rather than
L the 100% " assumed in the 'NEPA balance'" were insufficient to

give standing as a matter of right because it was an economic
injury outside the zone of interests to be protected and the
NEPA cost-benefit analysis considers the overall benefits to
society rather than benefits to an isolated portion. Detroit
Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-
11, 7 NRC 381, 390-90, aff'd, ALAB-470, 7 NRC 473 (1978).
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Unit 2), LBP-78-II, 7 NRC 381, 387, aff'd, ALAB-470, 7 NRC 473
(1978) (mother attempted to assert the rights of her son who
attended medical school near a proposed facility).

"[I]t is clear that an organization may establish its standing
through the interest of its members; but, to do so, it must
identify specifically the name and address of at least one
affected member who wishes to be represented by the organiza- i

tion." Detroit Edison Comnany (Enrico Fermi Atomic Power
Plant, Unit 2), LBP-78-3/, 8 NRC 575, 583 (1978); Vermont
Yankee Nuclear Power n (Vermont Yankee Nuclear Powere,

Station), LBP-87-7, 25 NRC 116, 118 (1987).
|

Where en organization is to be represented in an NRC pro-
ceeding by one of its m'mbers, the member must demonstrate ;

authorization by that organization to represent it. Fermi, |
supra, 8 NRC at 583. 1

If an official of an organization has the requisite personal
interests to support an intervention petition, her signature I
on the organization's petition for intervention is enough to 1

give the organization standing to intervene. However the !organization is not always necessarily required to produce an
(3 affidavit from a member or sponsor authorizing it to represent'

that member or sponsor. The organization may be presumed to
*

represent the interests of those of its members or sponsors ia 4

the vicinity of the facility. (Where an organization has i ,
members, its sponsors can be considered the equivalent to tr..
bers where they financially support the organization's objec-
tives and have indicated a desire to be represented by the
organization). Consolidated Edison Co. of N.Y. (Indian Point,
Unit No. 2) and Power Authority of the State of N.Y. (Indian
Point, Unit No. 3), LBP-82-25, 15 NRC 715, 728-729, 734 736
(1982).

To establish the requisite " injury-in-fact" for standing, a
petitioner must have c "real stake" in the outcome, a genuine,
actual, or direct stake, but not necessarily a substantial ;
stake in the outcome. An organization meets this requirement>

where it has identified one of its members who possesses the
requisite standing. Nouston Liahtina and Power Co. (South
Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 447-448
(1979). Egg Dellums v. NRJ , 863 F.2d 968, 972-73 (D.C. Cir.
1988).

An organization seeking to obtain standing in a representative !

capacity must demonstrate that a member has in fact authorized
such representation. Houston Liuhtina and Power Co. (South
Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 444

C (1979), aff'd, ALAB-549, 9 NRC 544 (1979); Detroit Edison Co.
I (Enrico Fermi Atomic Power Plant, Unit 2), LPP-79-1, 9 NRC 73,L 77 (1979); consumers Power Company (Palisades Nuclear Plant),
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LBP 79-20, 10 NRC 108, 113 (1979); [ggtqnwealth Edison Co.
(Dresden Nuclear Power Station, Unit No. 1), LBP-82-52, 16
NRC 183, 185 (1982), citina, Houston Lichtina and Power Co.
(Allens Creek Nuclear Generating Station, Unit 1), ALAB 535,
9 NRC 377 (1979); see cenerally, CLI-81-25,14 NRC 616 (1981),
(Guidelines for Board); Cincinnati Gas and Electric Co. ;

(Zimmer Nuclear Power Station, Unit 1), LBP 82-54,16 NRC 210, |

216 (1982), citina, Houston Lichtina and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377 s

(1979); Duouesne Licht Co. (Beaver Valley Power Station, Unit
2), LBP-84-6, 19 NRC 393, 411 (1984); Vermont Yankee Nuclear
Power Coro. (Vermont Yankee Nuclear Power Station), LBP 87-7,

'

*
,

25 NRC 116, 118 (1987). Where the affidavit of the member is
devoid of any statement that he wants the organization to ;

represent his interests, it is unwarranted for the Licensing -

Board to infer such authorization, particularly where the ;

opportunity was offered to revise the document and was
ignored. Beaver Valley, supra, 19 NRC at 411.

1

To have standing, an organization must show injury either to
its organizational interests or to the interests of members
who have authorized it to act for them. Ehiladelphia Electric
C h (Limerick Generating Station, Units 1 and 2), LBP-82-43A,
15 NRC 1423, 1437 (1982), citina, Warth v. Selain, 422 U.S.
490, 511 (1975); Sierra Club v. Morton, 405 U.S. 727, 739-740
(1972); Consumers Power Co. (Palisades Nuclear Plant), LBP-79- ,

20, 10 NRC 108, 113 (1979). ;

An organization depending upon injury to the interests of its !

members to estaolish standing, must provide with its petition
identification of at least one member who will be injured, a '

description of the nature of that injury, and an authorization
for the organization to represent that individual in the
proceeding. Philadelohia Electric Co. (Limerick Generating
Station, Units 1 and 2), LBP 82-43A, 15 NRC 1423, 1437 (1982),
citina, Houston Liahtina and Power Co. (Allens Creek Nuclear
Generating Station, Ur.it 1), ALAB-535, 9 NRC 377, 390-96
(1976).

Absent express authorization, an organization which is a
party to an NRC proceeding may not represent persons other
than its own members. Since there are no Commission regu-
lations allowing parties to participate as private attor-
neys general, an organization acting as an intervenor
may not claim to represent the public interest in general
in addition to representing the specialized interests of
its members. In this vein, a trade association of home
heating oil dealers cannot be deemed to represent the

i interests of employees and customers of the dealers.
Similarly, an organization of residents living near a ,

proposed plant site cannot be deemed to represent the
interests of other residents who are not members. [Eng
Island Liahtina Co. (Shoreham Nuclear Power Station,
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Unit 1), LBP-77-II, 5 NRC 481 (1977); Puaet Sound Power
and Licht Co. (Skag H/Hanford Nuclear Pcwer Project, Units 1 i
and 2), LBP-82 74, 16 NRC 981, 984 (1982), citina, Shoreham,
supra, 5 NRC at 481, 483.

An organization must, in itself, and through its own member- !
ship, fulfill the requirements for standing. Skaait/Hanford,
supra,16 NRC at 984, sitjng, Portland General Electric Co.
(Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4
NRC 610, 613 (1976). i

An organization has sufficiently demonstrated its standing to
intervene if its petition is signed by a ranking official of ,

the organization who himself has the requisite personal !
interest to support the intervention. An organization seeking
intervention need not demonstrate that its membership had
voted to seek intervention on the matter raised by a submitted i
contention, and had authorized the author of the intervention
petition to represent the organization. Duke Power Company
(Amendment to Materials License SNM-1773 -- Transportation of
Spent Fuel from Oconee Nuclear Station for Storage at McGuire '

Nuclear Station), ALAB-528, 9 NRC 146, 151 (1979).

/O An organization cannot meet the " interest" requirement forsj standing by acquiring a new member considerably after the
deadline for filing of intervention petitions who meets the i

" interest" requirement, but who has not established good cause -

for the out-of-time filing. Washinaton Public Power Supolv
System (WPPSS Nuclear Project No. 2), LBP-79-7, 9 NRC 330, 335
(1979). The organization cannot in this situation amend its a

original pleading to show the interest of the new member; the
Licensing Board has interpreted 10 CFR 9 2.714(a)(3) to '

permit amendment of a petition relative to interest only by
those individuals who have made a timely filing and are merely
particularizing how their interests may be affected. WPPSS,
supra, 9 NRC at 336.

Where tk retitioner organization's membership solicitation
brochura amonstrates that the organization's sole purpose is
to oppose nuclear power in general and the construction and
operation of nuclear plants in the northwest in particular,
mere membership by a person with geographic standing to
intervene, without specific representational authority, is
sufficient to confer standing. Washinoton Public Power Supply
System (WPPSS Nuclear Project No. 1), LBP-83-16, 17 NRC 479,
482 (1983).

A petitioner organization cannot amend its petition to
[s\ satisfy the timeliness requirements for filing without leave

h of the Board to include an affidavit executed by someone who
became a member after the due date for filing timely petition. -

WPPSS, 19.pn , 17 NRC at 483. I
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It is not necessary for the individual on whom organizational
standing is based to be conversant with, and able to defend, ;

each and every contention raised by the organization in j
pursuing his interest. Litigation strategy and the technical .

details of the complex prosecution of a nuclear power |
intervention are best left to the resources of the organiza-
tional petitioners. WPPSS, suora, 17 NRC at 485. <

2.9.4.1.3 Standing to Intervene in Export Licensing Cases
.

In Edlow Interna _tional Co., CLI-76-6, 3 NRC 563 (1976), the
Commission dealt with the question as to whether the Natural
Resources Defense Council and the Sierra Club could intervene ,

as of right and demand a hearing in an expert licensing case.
The case involved the export of fuel to India for the Tarapur
project. The petitioners contended that at least one member
of the Sierra Club and several members of NRDC lived in India
and thus would be subject to any hazards created by the ;

reactor.

In rejecting the argument that there was a right to intervene,
the Commission stated:

If petitioners allege a concrete and direct injury
their claim of standing is not impaired merely be- ,

cause similar harm is suffered by many others. -

However, if petitioners' ' asserted harm is a :
" generalized grievance" shared in substantially
equal measure by all or a large class of citizens,
that harm alone normally does not warrant exercise
ofjurisdiction'. 3 NRC at 576.

The Commission held that the alleged interests were da
minimis (3 NRC at 575), noting that, while in domestic
licensing cases claims of risk that were somewhat remote have
been recognized as forming a basis for intervention, Section q

189(a) of the Act (42 U.S.C. 6 2239(a)) would not be given
'

such a broadly permissive reading (3 NRC at 571) in export
licensing cases. ,

Consistent with its decision in Edlow International Co.,
CLI-76 6, 3 NRC 563 (1976), the Commission has hela that
a petitioner is not entitled to intervene as a matter of
right where its petition raises abstract issues relating
to the conduct of U.S. foreign policy and protection of

i the national security. The petitioner must establish that
j it will be injured and that the injury is not a generalized
L grievance shared in substantially equal measure by all or a

large class of citizens. In the Matter of Ten Acolications,
CLI-77-24, 6 NRC 525, 531 (1977). Nevertheless, the
Commission may, in its discretion, direct further public
proceedings if it determines that such proceedings would
be in the public interest even though the petitioner has
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Nuclear Power Plant, Units 1 and 2), LBP-82-98,16 NRC 1459, |
'

1466 1982), citing, Houston Lichtino and Power Co. (AllensCreek (Nuclear Generating Statien, Unit 1), ALA8-590, 11 NRC,'
542 (1980). '

lThe admission of a contention does not require anticipation of :
the contents of a document that has not been filed. A
contention may address any current deficiency of the applica- ,

tion, providing the contention is specific. Perry, supra, 16
NRC at 1469. -

The Commission could not have intended that prior to admitting
a contention advocating a safety measure, the Board should
have found that a significant risk surely existed without such
a safety measure. Such a finding should reflect the outcome
of that litigation rather than its starting point. Consoli-
dated Edison Co. Of N.Y. (Indian Point. Unit 3) and Power

~;

Authority of the State of N.Y. (Indian Point, Unit 3),
LBP-82-105, 16 NRC 1629, 1634 (1982).

,

,

A contention about a matter not covered by a specific '

rule need only allege that the matter poses a significant
(~^ safety problem. That would be enough to raise an issue
k under the general requirement for operating licenses [10 CFR,

'

5 50.57(a)(3)) for finding of reasonable assurance of opera- i

tion without endangering the health and safety of the public. ;
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-
82-116, 16 NRC 1937, 1946 (1982).

An intervenor's failure to particularize certain contentions
or even, arguendo, to pursue settlement negotiations, when
taken by itself, does not warrant the out of-hand dismissal of
intervenors' proposed contentions. There is a sharp contrast
between an intervenor's refusal to provide information
requested by another party on discovery, even after a
Licensing Board order compelling its disclosure, and the
asserted failure of intervenors to take advantage of addi-
tional opportunity to narrow and particularize their conten-
tions. Lono Island liahtina Co._ (Shoreham Nuclear Power '

Station, Unit 1), LBP-82-75, 16 NRC 986, 990 (1982).

Pursuant to 10 CFR S 2.707, the Licensing Board is empowered,
on the failure of a party to comply with any prehearing
conference order, "to make such orders in regard to the
failure as are just." The just result, where intervenors have L

not fully availed themselves of an opportunity to further
particularize their contentions, is to simply rule on
intervenors' contentions as they stand, dismissing those

.O proposed contentions which lack adequate bases aad specit-
i d icity. Shoreham, supra,16 NRC at 990; Philadelphia ElectricV A (Limerick Generating Station, Units 1 and 2), ALAB-804,

21 NRC 587, 592 (1985).
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The Licensing Board may limit the time for the filing of
contentions to less than that normally allotted by the rules,

,

10 CFR H 2.714(a)(3) and (b), so that all participants know
before they arrive at the special prehearing conference, what
position the proponents of the plant are taking on the various
contentions. Houston Liahtina & Power Co (Allens Creek
Nuclear Generating Station, Unit 1), ALAE,565, 10 NRC 521, 523
(1979). See also General Electric Co. (GETR Vallecitos), LBP-
83-19, 17 NRC 573, 578 (1983) and Houston Liahtina & Power Co. '

(Allens Creek Nuclear Generating Station,-Unit 1), ALAB-574,
11 NRC 7, 12-13 (1980).

'

Commission regulations direct that contentions be filed in
advance of a prehearing conference. Public Service Co. of Neji
Hamoshire (Seabrook Station, Units 1 and 2), ALA8 737, 18 NRC
168, 172 n.4 (1983), citina, 10 CFR S 2.714(b).

A Licensing Roard should not address the merits of a conten-
tion when determining its admissibility. Public Service Co.
of New Hampshire (Seabrook Station, Units 1 and 2), LBP-82-

'

106, 16 NRC 1649, 1654 (1982), citina, Allens Creek, supra,
11 NRC at 542; Kansas Gas & Electric Co. (Wolf Creek Generat- t

ing Station, Unit 1), LBP-84-1, 19 NRC 29, 34 (1984);
(ommonwealth Edison Co.- (Braidwood Nuclear Power Station,
Units 1 and 2), LBP-85-11, 21 NRC 609, 617 (1985), rev'd and '

remanded on other arounds, CL1-86-8, 23 NRC 241 (1986);
Carolina Power und Liaht Co. and North Carolina EastitID

~

Menicipal Power Acency (Shearon Harris Nuclear Power Plant),~

ALAB-837, 23 NRC 525, 541 (1986); Texas Utilities Electric Co. ;

(Comanche Peak Steam Electric Station, Unit 1), ALAB-868, 25 ]

NRC 912, 933 '.1987), Vermont Yankee Nuclear Power Corp. |

(Vermont Yankee Nuclear Power Station), LBP-88-26, 28 NRC 440, i

446 (1988); Sierra Club v. NRC, 862 F.2d 222, 228 (9th Cir. |

|
1988). }ag Consumers Power Co. (Midland Plant, Units 1 and ,

2), LBP-84-20, 19 NRC 1285, 1292 (1984), citina, Allens Creek, |
supra,11 NRC 542; Alabama Power Co. (Joseph M. Farley Nuclear

'

Plant, Units 1 and 2), ALAB-182, 7 AEC 210, 216 (1974), Egy'_d
on other arounds, CLI-74-12, 7 AEC 203 (1974); and Duouesne
Liaht Co. (Beaver Valley Power Station, Unit 1), ALAB-109, 6
AEC 243, 244-45 (1973). What is required is that an inter- J

venor state the reasons for its concern. Seabrook, supra, i

| citina, Allens Creek, supra. |

|
Relevance is not the only criterion for admissibility
of a contention. 10 CFR & 2.714 requires that the bases

I for each contention must be set forth with reasonableL
|

specificity. Wisconsin Electric Power Co. (Point Beach
|

Nuclear Plant, Unit 1), LBP-82-108,16 NRC 1811,1821
(1982). Egg Cleveland Electric 111uminatina Co. (Perry'

Nuclear Power Plant, Units 1 and 2), LBP-81-24,14 NRC
175,181-84,(1981); Commonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-85-ll, 21 NRC
609, 617, 627 (1985), rev'd and remanded on other arounds,
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i CLI 86 8, 23 NRC 241 (1986); Philadelohia Electric Co.
,

: (Limerick Generating Station, Units 1 and 2), CLI-85-15, 22 '

NRC 184, 187 (1985); Houston Liahtina and Power Co. (South<

Texas Project, Units 1 and 2), LBP-86 8, 23 NRC 182, 188
(1986); General Public Utilities Nuclear Coro. (Three Mile
Island Nuclear Station, Unit 1), LBP-86-10, 23 NRC 283, 285
(1986); Carolina Power and Licht Co. and North Carolina ;
Eastern Municioal Power Acency (Shearon Harris Nuclear Power'

.

-Plant), ALAB 837, 23 NRC 525, 541 (1986); Pacific Gas and '

Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and-
2), LBP 86 21, 23 NRC 849, 851 (1986); Philadelphia Electricr

A (Limerick Generating Station, Units 1 and 2), ALAB-845,
24 NRC 220, 230 (1986); Vermont Yankee Nuclear Power Coro. :
(Vermont Yankee Nuclear Power Station), LBP-87-17, 25 NRC 838,
842, 847 (1987), aff'd in oart on other around1, ALAB 869, 26

.

NRC 13 (1987), Inconsid. denied on other arounds, ALAB-876, 26 ,

NRC 277 (1987); Texas Utilities Electric _Ch (Comanche Peak
Steam Electric Station, Unit 1), ALAB 868, 25 NRC 912, 930
(1987); Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), LBP-87-24, 26 NRC :59,162,165
(1987), aff'd, ALAB 880, 26 NRC 449, 456 (1987), remanded,
Sierra Club v. NRC, 862 F.2d 222 (9th Cir. 1988); Pacific Gas
and Electric Ch (Diablo Cinyon Nuclear Power Plant, Unitt 1(n) and 2) ALAB 877, 26 NRC 287, 292-94 (1987); Florida Power and

.

'

V' - Licht Co. (St. Lucie Nuclear Power Plant, Unit 1), LBP-88-10A,
27 NRC 452, 455, 458 (1988), aff'd, ALAB 893, 27 NRC 627 '

(1988). A long and detailed list of omissions and problems
does not, without more, provide a basis for believing that
there is a safety issue. Discovered problems are net in
themselves grounds for admitting a contention. Texas
Utilities Generatina Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP 83-75A, 18 NRC 1260, 1263 n.6
(1983); Philadelphia Electric Co. (Limerick Generating I

Station, Units 1 and 2), ALAB-819, 22 NRC 681, 725 (1985).
S1c Philadelphia Electric Co. (l.imerkk Generating Station,
Units 1 and 2), ALAB 845, 24 NRC 220, 240 (1986).

t
The purposes of the basis-for-contention requirement are:
(1) to help isure that the hearing process is not
improperly invo: , for example, to attack statutory'

requirements or regulations; (2) to help assure that
other parties are sufficiently put on notice so that they
will know at least generally what they will have to defend .

against or oppose; (3) to assure that the proposed issues
are proper for adjudication in the particular proceeding--
i.e., generalized views of what applicable policies ought
to be are not proper for adjudication; (4) to assure
that the contentions apply to the facility at bar; and

,- m (5) to assure that there has been sufficient foundation

|V assigned for the contentions to warrant further explana-;

tion. General Public Utilities Nuclear Corp. (Three
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Mile Island Nuclear Station, Unit 1), LBP-86 10, 23 NRC '

283, 285 (1986), citina, Philadelphisi Electric Co. (Peach '

Bottom Atomic Power Station, Units 2 and 3), ALAB ?l6, 8
AEC 13, 20-21 (1974). M Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Unit 1), ALAB-868,
25 NRC 912, 931-33 (1987); Sierra Club v. NRG, 862 F.2d 222,
227 28 (9th Cir. 1988).

The fact that the Office of Investigation and the Office of
Inspector and Auditor are investigating otherwise unidentified
allegations is insufficient basis for admitting a contention.
Encific Gas and Electric.Co. (Dia'alo Canyon Nuclear Power
Plant, Units 1 and 2), LBP-86-21, 23 NRC 849, 857 858 (1986).

Neither the Commission's Ruler, of Practice nor the pertinent
statement of consideration puts an absolute or relative limit
on the number of contentions that may be admitted to a
licensing proceeding. M 10 CFR 9 2.714(a), (b); 43 fed.
B191 17798, 17799 (April 26, 1978). [leveland Electric
illuminatina Co. (Perry Nuclear Power Plant, IJnits I and 2), -

ALAB-706, 16 NRC 1754, 1757 (1982).

Pro se intervenors are not held in NRC procacdings to a high
degree of technical compliance with legal requirements and,
accordingly, V long as parties are sufficiently put on notice
as to what has to be defended-against or opposed, specificity
requirements will generally be considered satisfied. However,
that is not to suggest that a sound basis for each contention
is not required to assure that the proposed issues are proper
for adjudication. Consolidated Edison Co. of N.Y. (Indian
Point, Unit 2) and _ower Authority of the State of N.Y.P

(indian Point, Unit 3), LBP-83-5, 17 NRC 134, 136 (1983).

Agency procedural requirements simply raising the threshold
for admitting some contentions as an incidental effect of
regulations designed to prevent unnecessary delay in the
hearing process are reasonable. Duke Power Co (Catawba
Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041, 1047
(1983).

Should the subsequent issuance of the SER lead to a change in
the FSAR and thereby modify or moot a contention based on that
document, that contention can be amended or promptly disposed
of by summary disposition or a stipulation. However, the
possibility that such a circumstance could occur does not
provide a reasonable basis for deferring the filing of safety- >

related contentions until the Staff issues its SER. Cat awb_g,

supra, 17 NRC at 1049.

NRC has the burden of complying with NEPA. The adequacy
of the NRC's environmental review as reflected in the
adequacy of a DES or FES is an appropriate issue for
litigation in a licensing proceeding. Because the adequacy
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of those documents cannot be determined before they are
prepared, contentions regarding their adequacy cannot be ;
expected to be proferred at an earlier stage of the *

proceeding before the documents are available. That does
not mean that no environmental contentions can be formulated
before the Staff issues a DES or FES. While all environmental i

contentiens may, in a general sense, ultimately be challenges
to ths NRC's compliance with NEPA, factual aspects of
particular issues can be raised before the DES is prepared. :

Just as the submission of a safety-rel&*ed contention based on
the FSAR is not to be deferred simply because the Staff may
later issue an SER requiring a change in a t iety matter, so
too, the Commission eoects that the filing of an environmen-
tal concern based on tie applicant's environmental report
will not be deferred simply because the Staff may subsequently ,

provide a different analysis in its DES. Duke Power Co_.
(Catawba Nuclear Station, Units 1 and 2), CL1-83-19, 17 NRC ;

1041, 1049 (1983). '

When information is not available, there will be good cause
for filing a contention based on that information promptly
after the information becomes available. However, the five

w late-filing factors must be balanced in determining whether to
( ) admit such a contontion filed after the initial period for
1. / submitting contentions. Philadelohia Electric Co. (Limerick

| Generating Station, Units 1 and 2), L6P-83-39, 18 NRC 67, 69
L (1983).

,

j 2.9.5.1 Pleading Requirements for Contentions

In BPI v. AEC, 502 F.2d 424 (D.C. Cir-.1974), the U.S. Court
i of Appeals for the D.C. Circuit upheld, in part, the pleading
'

requirements of 10 CFR S 2.714 governing petitions to
intervene. Specifically, the Court ruled that:

,

(a) the requirement that contentions be specified does not
violate Section 189(a) of the Act; and

(b) the requirement for a basis for contentions is vslid.

Lono Island liahtina Co. (Shoreham Nuclear Power Station,
Unit 1), LBP-82-75, 16 NRC 986, 993 (1982), citing, BPI v.
Atomic Eneray Commission, 502 F.2d 424, 4?B-429 (D.C. Cir.
1974); Philadelphia Elettric Co. (Limerick Generating Station, ;

Units s and 2), ALAB-804, 21 NRC 587, 591 n.5 (1985).

A petitioner who satisfies the interest requirement will
be granted intervention if he states at least one conten-
tion within the scope of the proceeding with a proper

,m factual basis. The Licensing Board has no duty to con-
'

| sirier additional contentions for the purpose of determin- IV) ing the propriety of intervention once it has found |
that at least one good contention is stated. Missistinpji l

i

|
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Power & Liaht Co. (Grand Gulf Nuclear Station, Units 1 i

& 2), ALAB-130, 6 AEC 423, 424 (1973); Louisiana Power &
'

Liaht Co2 (Waterford Steam Electric Station, Unit 3),
ALAB-125, 6 AEC 371, 372 (1973); Duauesne Licht Ch (Beaver '

Valley Power Station Unit 1), ALAB-109, 6 AEC 243, 245
(1973); Tennessee Valley Authority (Browns Ferry Nuclear ,

Plant, Units 1 & 2), tBP 76-10, 3 NRC 209, 220 (1976). |
Although these cases predate amendments to 10 CFR 9 2.714, i

those amendments retain, and in fact specifically recite, the |
"one good contention rule." See alsq Commonwealth Edison Co. |

(Dresden Nuclear Power Station, Unit 1), CLI-81-25, 14 NRC
616, 622 (1981); Public Service Co. of New Hampshire (Seabrook
Station, Unit 2), CLI-84-6, 19 NRC 975, 978 (1984); Georaia
Power Co. (Vogtle Electric Generating Plant, Units 1 and 2),
LBP-84-35, 20 NRC 887, 916 (1984); Philadelphia Electric Co.
(Limerick Generating Station, Unit 1), ALAB-833, 23 NRC 257,
261 (1986).

Since a mandatory nearing is not required at the operating
license stage, Licensing Boards should "take the utmcst care"
to assure that the "one good contention rule" is met in such a
'ituation because, absent successful intervention, no hearing.

need be held. Cincinnati Gas & Electric Co. (William H.
.

*

Zimmer Nuclear Power Station), ALAB-305, 3 NRC B, 12 (1976).
See also Gulf States Utilitjes Co. (River Bend Station, Units
1 & 2), ALAB-183, 7 AEC 222, 226 n.10 (1974).

Note that a State participating as an " interested State"
under 10 CFR f 2.715(c) need not set forth in advance any
affirmative contentions of its own. Pro _iect Manaaement
[9npration (Clinch River Breeder Reactor Plant), ALAB-354,
4 NRC 383, 392-393 (1976).

Reasonab'> specificity requires that a contention include a
i reasonably specific articulation of its rationale. If an

applicant believes that it can readily disprove a contention
| admissible on its face, the proper course is to move for
| summary disposition following its admission, not to assert a
L lack of specific basis at the pleaoing stage. Carolina Power

& Liaht Co. and North Carolina Eastern Municipal Power Aaency +|

(Shearon Harris Nuclear Power Plant, Units 1-and 2), LBP-82-
119A, 16 NRC 2069, 2070-2071 (1982).

An intervention petitioner has an ironclad obligation to
examine the publicly available documentary material
pertaining to the facility in question with sufficient
care to enable the petitioner to uncover any information
that could serve as the foundation for a specific con-
tention. Neither Section 189a of the Atomic Energy Act '

nor Section 2.714 of the Rules of Practice permits the
filing of a vague, unparticularued contention, followed
by an endeavor to flesh it out through dit.covery against

JUNE 1989 PREHEARING MATTERS 66

_



I

! E 2.9.5.1 '

_s' the applicant or Staff. Duke Power CL (Catawba Nuclear
Station, Units 1 and 2), ALAB-687, 16 No.C 460, 468 (1982),
vacated in oart on other arounds, CLI-83-19, 17 NRC 1041 '

(1983); Duouesne Licht Co. (Beaver Valley Power Station, Unit
2), LBP-84-6, 19 NRC 393, 412 (1984), citina, Catawba, suora,
16 NRC at 468. In (Attw.ba, sucra, the Board dealt with the ,

question of whether uie intervenor. had provided sufficient
information to support the admission of its contentions. An
Appeal Board has rejected an r.pplicant's claim that Catawba
imposes on an intervenor the duty to include in its conten,
tions a critical analysis or response to any applicant or NRC
Staff positions on the issues raited by the contentions which
might be found in the publicly available documentary material.

,

Such detailed s wers to the positions of other parties go,
not to the admissibility of contentions, but to the actual
merits of the contentions. Florida Power and Liaht Co. (St.
Lucie Nuclear Power Plant, Unit 1), ALAB 893, 27 NRC 627,
629 31 (1988).

The basis and specificity requirements are carticularly
irnportant for contentions involving broad quality assurance '

and quality control issues. Commonwealth Edison Co. -

IBraidwood Nuclear Power Station Units I and 2), LBP 85-ll,
21 NRC 609, 634 (1985), rev'd and remanded on other aroundt,

(Q CLI-86-8, 23 NRC 241 (1986); Commonwcalth Edison Co. (Braid-
wood Nuclear Power Station, Units 1 and 2), LBP-85-20, 21 NRC/

V
1732, 1140-41 (1985), riv'd and remanded on other " rounds,
CLI-86 8, 23 NRC 241 (1986), t.Lti q, Phikdelphia Electrictt
Ch (Limerick Generating Station, Units 1 and 2), LBP 83-39,
18 NRC 67, 89 (1983).

Nor is a Licensing Board authorized to admit conditionally,
for any reason, a contention that falls short of meeting the
specificity requirements. [_ommonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-85-ll, 21 NRC 609,
635 (1985), rev'd and remanded on other arounds, CLI-86 8, 23
NRC 241 (1986); Eh,iladelphia Electric Ch (Limerick Generat- '

ing Station, Units 1 and 2), ALAB-819, 22 NRC 681, 725 (1985). '

The Braidwood Board permitted the intervenor to conduct
further discovery and to amend its late-filed contention in
order to comply with the basis and specificity requirements. ,

The Board was willing to accommodate the intervenor because
>

its contention involved potentially serious safety issues
concerning the applicant's QA/QC program. Braidwood, supra,
21 NRC at 634-636, citina, Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-84-31, 20 NRC 446,
509 511 (1984). According to the Board, its decision a s not
a conditional admission of a contention in violation of the
Catawba ruling. The Board explained that it did reject the
intervenor's late-filed contention, and that it properly '

(N exercised its discretion by giving the intervenor the
(a) opportunity to file an amended contention. Commonwealth
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Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2), ,

LBP-85-20, 21 NRC 1732, 1737-39 (1985), rev'd and remanded,
CLI-86 8, 23 NRC 241 (1986). The precedential value of the
Licensing Board's allowance of further discovery and the sub-
sequent filing of an amended contention is in doubt because
of the Commission's reversal of the Licensing Board's ,

admission of the contention for failure to satisfy the 10 CFR
9 2.714(a)(1) standards for late-filed contentions. Braid-
Engd, supra, 23 NRC 241. See also Commonwealth Edison Co.
(Braidwood Nuclear Power Station, Units 1 and 2), ALAB-817,
22 NRC 470, 476-79 (1985) (Moore, J., dissenting).

An intervenor may initially submit a reasoned explanation for
raising a contention which later will be buttressed with fac-
tual data after the parties engage in discovery. Comon- ;

wealth Edison Co. (Braidwood Nuclear Powe- Station, Units 1
and-2), tBP-85-ll, 21 NRC 609, 617 (1985), nqy'd and remanded
an_other arounds, CLI-86 8, 23 NRC 241 (1986), citina, G ay.a:,
land Electric Illuminatino Co. (Perry Nuclear Power Plant,
Units 1 and 2), LBP-81-24, 14 NRC 175, 182 (1981). jica
General Public Utilities Nuclea- Corp. (Three Mile Island
Nuclear Station, Unit 1), LBP-86-10, 23 NRC 283, 285 (I L 6),
citina, Fouston Liahtina and Power a (Allens Creek Nuclearr
Generating Station, Unit 1), ALAB-590, 11 NRC 542, 548 (1980).

The degree of specificity with which the basis for a conten-
tion must be alleged initially involves tne exercise of
judgment on a case-by-case basic. In passing on the admis-
sibility of a contention, the Licensing Board need not reach
the merits of the contention nor need the petition detail the
s/idence which will be offered in support of each contention.
Nevertheless, it is incumbent upon intervenors to frama their
contentions with sufficient preciseness to show that the
issues raised are within the scope of the proceeding.
Commonwealth Edison Comnany (Byron Nuclear Power Station,
Units 1 and 2), LBP-80-30, 12 NRC 683, 687-688 (1980),
ouotino, Philtdelphia Electric Compand (Peach Bottom Atomic
Power Station, Units 2 and 3), ALAB-216, 8 AEC 13, 20 (1974);
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit No. 1), LBP-83 76, 18 NRC 1266, 1269 (1983); Commonweal.th
Edison Co. (Braidwood Nuciear Power Station, Units 1 and 2),
LBP-85-20, 21 NRC 1732, 1742 (1985), rev'd and remanded on
other arounds, CLI 86-8, 23 NRC 241 (1986); General Public.
Utilities Nuclear Co o. (Three Mile Island Nuclear Statior,
Unit 1), LBP-86-10, 23 NRC 283, 285 (1986).

u

|
'

Contentions must give notice of f acts which petitioners
desire to litigate and must be specific enough to satisfy the
requirements of 10 CFR 6 2.714. Commonwealth Edison Co.
(Dresden Nucicar Power Station, Unit No. 1), LBP-87.-52, 16 NRC
183, 188-190, 193 (1982); see aenerally, CLI-81-25, 14 NRC 616
(1981) (guidelines for Board).
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A simpie reference to a large number of documents does not
provfdt a suffic.ient basis for a contention. An intervenor
must clearly identify and summarize the inciaents being relied
apon, and identify and append specific portions of the docu-
raents. Commonwealth Edjson Co. (Braidwood Nuclear Power Sta-
tion, Units 1 and 2), LBP-85-20, 21 NRC 1732, 1741 (1985),

.

rev'd and remanded on other arounds, CLI-86-8, 23 NRC 241
(1986), citina, Tennessee Valley Authority (Browns Ferry Nu-
clear Plant, Units I and 2), LBP-76-10, 3 NRC 200, 216 (1976).

When a broad contention (though apparently admissible)
has been admitted at an early stage in the proceeding,
intervenors should be required to provide greater
specificity and to particularize bases for the contention
when the information required to do so has been developed.
Cleveland Electric Illuminatino Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-84-28, C0 NRC 129,131 (1984).

The Commission's Rules of Practice do not require that a
contention be in the form of a detailed brief; however, a
enntention, alleging an entire plan to be inadequate in that
it fails to consider'certain matters, should be required to
specify in some way each portion of the plan alleged to be

,

inadequate. Lono Island Lichtina Cot (Shoreham Nuclear Power,,

J \ Station, Unit 1), LBP-82-75, 16 NRC 986, 993 (1982).

Originality of framing contentions is not a pleading require-
ment. Commonwealth Edison Comoany (Byron Nuclear Power
Station, Units 1 and 2), LBP-80-30, 12 NRC 683, 689 (1980).

Extraneous matters such as preservation of rights, statements
'

of intervention, and directives for interpretation which >

accompny an intervenor's list of contentions will be
disregarded as contrary to the Commission's Rules of Practice.
Commonwealth Edison Ccmoany-(Byron Nuclear Power Station,
Units 1 and 2), LBP-80 30, 12 NRC 683, 689-690 (1980).

It is not essential that pleadings of contentions be tech-
ni;; ally perfect. The Licensing Board would be reluctant to
deny intervention on the basis of skill of pleading where it
appears that the petitioner has identified interests which may
be affected by a proceeding. Houston Lichtina and Power
Company (South Texas Project, Units 1 and 2), ALAB-549, 9 NRC
644, 650 (1979).

,

It is neither Congressional nor Commission pol'cv to ex-
clude parties because the niceties of pleading were im-
perfectly observed. Sounder practice is te decide issues
on their merits, not to avoid them on technicalities.

Consumers Power Company (Palisades Nuclear Plant), LBP-79-20,
\ 10 NRC 108, 116-117 (1979); Vermont Yankee Hutiear Power/

(f Coro. (Vermont Yankee Nuclear Power Stati'n), LBP-87-17,
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25 NRC 838, 860 (1987), aff'd in oart on other ornunds, *

ALAB-869, 26 NRC 13 (1987), reconsid. denied on other
arounds, ALAB-876, 26 NRC 277 (1987). However, a party ,

is bound by the literal terms of its own contention. ,

Philadelohia Electr'c Co. (Limerick Generating Station,'

Units 1 and 2), ALAb 819, 22 NRC 681, 709 (198M ; Phila-
delohia Elecdric Co. (Linerick Generating Statw
Units 1 and 2),.tLAB-836, 23 NRC 479, 505 (1986); Carolina ,

Power and Liaht Co. and North Carolina Eastern Municipal i
.

Power Aaency (Shearon Harris Nuclear Power Plant), ALAO-
843, 24 NRC 200, 208 (1986); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-845, :

24 NRC 220, 242 (1986); Carnlina Power and Liaht Co. and |
North Carolina Eastern Municipal Power Aaency (Shearon Harris
Nuclear Power Fiant), ALAB 852, 24 NRC 532, S45 (1986);
Carolina Power and Liaht Co. and North Carolina Eastern ,

'

tiunicipal Power Aaency (Shearon Harris Nuclear Power Plant),
ALAB-856, 24 NP.C 802, 816 (1986); Vermont Yankee Nuclear Power i

Corp (Vermont Yankee Nuclear Power Station), ALAB-876, 26 NRC
277, 284 (1987); Public Service Co. of New H1moshire (Seabrook
Station, Units 1 and 2), LBP-88-6, 27 NRC 245, 254 (1988),
aff'd on other ca ounds, ALAB 892, 27 NRC 485 (1988).

In order to determine the scope of an otherwise admissibic 1

contention, a Board will consider the contention together
with its stated bases to identify the precise issue which |

'

the intervenor seeks to raise. Public Service Co. of New
'

Hampshire (Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC
93, 97 & n.11 (1988).

A contention must be rejected where: it constitutes an
'

attack on applicable statutory requirements; it challenges the
basic structure of the Commission's regulatory process or is
an attack on the regulations; it is nothing more than a
generali ntion regarding the intervenor's views of what
applicable policies ought to be; it seeks to raise an issue
which is not proper for adjudication in the proceeding; or it :

does not apply to the facility in question; or it seeks to -

raise an issue which is not concrete or litigable. Public
.510.yice Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-82-76, 16 NRC 1029, 1035 (1982), citina, Philadelohia
Dectric Co. (Peach Bottom Atomic Pcwer Station, Units 2 and
3), ALAB-216, 8 AEC 33, 20-21 (1974); Texas Utilities
Generatina Co. (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-83 75A, 18 NRC 1260, 1263 (1983); Metropolitan

|
- Edison Co (Three dile Island Nuclear Station, Unit No.1),
| LBP-83-76, 18 HRC 1266, 1268-1269 (1983).

At the pleading stage all that is required for a contention to
, be acceptable for litigation is that it be specific and have a'

basis. Whether or not the contention is true is left to
litigation on the merits in the licensing proceeding.'
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)
')Lubinaton Public Power Suor,1v System (WPPSS Nuclear Project !

''"

No. 2), ALAB 722, 17 NRC 546, 551 n.5 (1983), citina Houston i
Liahtina and Power Co. (A11cns Creek Nuclear Generating ;

Station, Unit'l), ALAB-590, 11 NRC 542 (1980); Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), !

ALAB-806, 21 NRC 1133, 1193 n.39 (1985); Philadelohia Electric
h (Limerick Generating Station, Units 1 and 2), ALAB 819, 22 ;

NRC 681, 634 (1985). in Vermont Yankee Nuflear Powcr Coro. ;
(Vermont Yankee Nuclear Power Station), ALAB-869, 26 NRC 13, *

23 24 (1987),. nconsid. denied on other arounds, ALAB-876, 26 |

NRC 277 (1987). 7

:

In pleading for the admission of a contention, an intervenor !

is not required to prove the contention, but must allege at
least some credible foundation for the contention. Pacific j

Sas and Eles.tric Ch (Dit.'iio Canyon Nuclear Power Plant. ;

Units 1 and 2), ALAB-880, 26 NRC 449, 457 (1987), remanded, :
'Sierra Club v. NRC, 862 f.2d 222 (9th Cir. 1988).

>

A basis for a contention is set forth with reasonable .

specificity if the applicants are sufficiently put on r

notice a that they will know, at least generally, what they
will nave to defend against or oppose, and if there has been ;

sufficient foundation assigned to warrant'further exploration/a\ of the proposed contention. Kansas Gas & Electric Co. (Wolf(") Creek Generating Station, Unit 1), LBP-84-1, 19.NRC 29, 34
(1984), citina, Peach Bottom, spa , 8 AEC at 20-21; Common- ,

wealth Edison Co. (Brt.idwood Nuclear Power Station, Units 1
and 2), LBP-85-20, 21 NRC 1732, 1742 (1985), rev'd and
remanded on other arounds, CL1-06-8, 23 NRC 241-(1986). :

i2.9.5.2 Hequirement of Oath from Intervenors

-Amendments to 10 CFR .6 2.714, effective on May 26, 1978, t

eliminated the requirement that petitions to intervene be
filed undar oath. ,

2.9.5.3 Requirement of Contentions for Purposes of Admitting
Petitioner as a Party

10 CFR S 2.714 requires that there be some basis for the I

contentions set forth in the supplement to the petition ta
intervene and that the contentions themssives de set forth
with particularity. In deciding whether these criteria are
met, licensing Bmrds are not to decide whether the proposed
contentions are writorious. Alabama Power Co. (Joseph M.
Farley Nuclear Plant, Units 1 & 2), ALAB-183, 7 AEC 210, 216
(1974); Duauesne Liaht Co. (Beaver Valley Power Station, Unit
1), ALAB-109, 6 AEC 243, 244 (1973). Section 2.714 does not i

require the petition to detail the evidence which will be
: /' } offered in support of each contention. Mississioni Power &
('j liaht Co. (Lrand Gulf Nuclear Station, Units 1 & 2), ALAB-130,

6 AEC 423, 426 (1973); E @ ic Service Co. of New Hampshire
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(Seabrook Station, Units I and 2), LBP-82-106, 16 NRC 1649, ,,

1654-(1982); Vi,*oin_ia Electric and PQwer Co. (North Anna Power
Station, Units 1 and 2), LBP 84-40A, 20 NRC 1195, 1198 (1984);
Texas Utilities Electric _CL. (Comanche Peak Steam Electric ,

Station, Unit 1), ALAB-868, 25 NRC 912, 933 (1987). The
Appeal Board has prohibited Licensing Boards from dismissing
contentions on the merits at the pleading stage even if
demonstrably insubstantial. Washinaten Public Power Sjnly
System (WPPSS Nuclear Project No. 1), LBP-83 66, 18 NRC 780,

! 789(1983), citina, Houston Liahtina and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-590, 11 NRC
542, 550 (1980).

For a petitioner who supports a license application, all
that need be initially asserted to fulfill the conten' ion '

requirement of 10 CFR 6 2.714 is that the application is
meritorious and should be grar,ted. After contentions
opposing the license application have been set forth,
however, the Licensing Board is free to require intervenors

.

supporting the application to take a position on those '

contentions. Nuclear Enaineerina Co. . Inc. (Sheffield, Ill.
Low-Level Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737, 743 n.5 (1978).

Where intervenors have been consolidated, it is not necessary
that a contotic,n or contentions be identified to any one of '

the intervening parties, so long as there is at least one
contention admitted per intervencr. Cleveland Electric
Illuminatina Co. (Perry Nuclear Power Plant Units 1 and 2),
LEP-81-35, 14 NRC 682, 687 (1981),

Despite the fact that a petitioner need not plead-evidtnce in
setting forth the basis for its intentions, some sort of ,

minimal basis indicating the potential validity of the
contention is required. Thus, for example, allegations that
an amendment permitting a cooperative to become a co-owner of
a nuclear plant will increase the possibility that nuclear
waste will be stored in the cooperative's service area, and
that dwand for the nuclear facility in that service area will
be stimulated are too remote and speculative to be considered
as possible effects, of the amendment proceeding. Conse-
quently such allegations will not establish a petitioner's
right to intervene. Detroit Edison Co. (Enrico Fermi Atomic
Power Plant, Unit 2), LBP-78-ll, 7 NRC 381, 386-387, aff d,
Ai.AB-470, 7 NRC 473 (1978).

The obligation to establish the actual existence of some
factual support for the particular assertions that peti-
tioners for intervention have advanced as the basis for their
contentions need not be undertaken as a precondition to a
board's acceptance of a contention for the limited purpore
of determining whether to allow intervention under 10 CFR
9 2.714. Rather, that obligation arises solely (1) in
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:P response to a subsequent motion of another party seeking to
dispose of the contention summarily under 10 CFR E 2.749 for
want of a genuine issue of material fact; or (2) in the
absence of such a motion, at the evidentiary hearing itself.
liguston Lichtina and Power Co. (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAB-590, 11 NRC 542, 547-551 (1980);
Washinoton Public Power Supply Systs (WPPSS Nuclear Project
No. 1), LBP-83 66, 18 NRC 780, 789 (1983), citina, Allens
Creek, igpn,11 NRC at 550; Metropolitan Edison Co. (Three
Mile Island Nuclear Station, Unit No.1), LDP-83-76,18 NRC -
1266, 1271 n.6 (1983),.

i

The basis with reasontble specificity standard requires that e

an intervenor include in a safety contention a statement of
the reason for his contention. This statement must either
allege with particularity that an applicant is not complying
with h specified regulation, or allege with particularity the
existence and detail of a :,ubstantial safety issue on which
the regulations are silent, in the absence of a " regulatory
gap," the failure to allege a violation of the regulations or e

an attempt to advocate stricter requirements than those im-
posed by the regulations will result in a rejection of the
contention, the latter es an impermissible collateral attack
on the Commission's rules. Public Service Co. of New

[N Hampshire (Seabrook Station, Units 1 and 2), LBP-82-106, 16
) NRC 1649, 1656 (1982), citina, 10 CFR Q 2.758.

Prior to entertaining any suggestion that a contention not be
admitted, the proponent of the contention mut.t be given some
chance to be heard in response. The petitioners cannot be
required to have anticip:.ted in the contentions themselves the
possible arguments their opponents might raise as grounds for
denying admission of those proffered contentions, ljouston .

Liohtino & Power Co. (Allens Creek Nuc1 car Generating Station,
Unit 1), ALAB 565, 10 NRC 521, 525.(1979).

Although the Rules of Practice do not explicitly provide for
the filing of either objections to contentinns or motions to
dismiss them, each presiding board must fashion i fair
procedure for dealing with such objections to contentions as
are filed. The cardinal rule of fairness is that each side
must be heard. Allens Creek, supra, 11 NRC at 524.

2.9.5.4 Material Used in Support of Contentions

While it may be true that the important document in evMuh- ,

ting the adequacy of an agency's environmental review is the
agency's final impact statement, a petitioner for intervention
may look to the applicant s Environmental Report for factual
material in support of a propcsed conter. tion. Pennsv1vania

,_'N fower & Licht Company (Susquehanna Steam Electric Station,/

() Units 1 and 2), LBP-79-6, 9 NRC 291, 303 (1979).
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The specificity and basis requirements for a proposed
contention under 10 CFR f 2.714(b) can be satisfied where the
contention is based upon allegations in a sworn complaint
filed in a judicial action and the applicable passages therein i

are specifically identified. This holds notwithstanding the
fact that the allegations are contested. .Gtniymers Power Co.
(Midland Plant, Units 1 and 2), LBP-84-20, 19 NRC 1285, 1292-
94 (1984).

1

An' intervenor can establish a sufficient bash foi a con- !
tention by referring to a source and drawing an assertion '

from that reference. Commonwealth Edison Co. (Braidwood '

Nuclear Power Station, Units 1 and 2), LBP-85-20, 21 NRC '

1732, 1740 (1985), rev'd and remanded on other arounds,
CLI-86-8, 23 NRC 241 (1986), citina, Houston Liahtina and i

Power Co. (Allens Creek Nuclear Generating Station, Unit 1),
,

ALAB-590, 11 NRC 542, 548-49 (1980). However, wherc a
contention is based on a factual underpinning in a document
which has been essentially repudiated by the source of that
document, a Licensing Board will dismiss the centention if
the intervenor cannot offer another independent source of
information on which to base the contention. Georaia Power i
Cat (Alvin W. Vogtle Electric Generatf g Plant, Units 1 andi i

2), ALAB-872, 26 NRC 127, 136 (1987). ;

2.9.5.5 Timeliness of Submission of Contentions

Not later than 15 days before a special prehearing conference -

or, where no special prehearing conference is held,15 days '

prior to the holding of the first prehearing conference, the
petitioner shall file a supplement to his pctition to
intervene which must include a list of his contentions.
Additional time for filing the supplement may be granted ,

based upon a balancing of the factors listed in 10 CFR
9 2.714(a)(1). 10 CFR @ 2.714(b); Consumers Power Co2
(Midland Plant, Units I and 2), LBP 82-63,16 NRC 571, 576
(1982), citina, Houston Liahtina and Power Co. (Allens Creek '

Nuclear Generating Station, Unit 1), ALAB-671, 15 NRC 508 '

(1982); Houston Lichtina & Power Co. (South Texas Project,
Units 1 and 2), LBP-82-91, 16 NRC 1364, 1366-67 (1982).

Commission regulations direct that contentions be filed in
I advance of a prehearing conference. Public Service Co. of

New Hampshire (Seabrook Station, Units 1 and 2), ALAB-737, 18
NRC 168, 172 n.4 (1983), FLt.ing, 10 CFR 6 2.714(b).

|

In considering the aamissibility of late-filed contentions, ;

E the Licensing Board must balance the five factors specified in
'

10 CFR S 2.714(a) for dealing with nontimely filings.
| Cincinnati Gas and Electric Company (William H. Zimmer Nuclear

Station), LBP-79-22, 10 NRC 213, 214 (1979); Philadelohia
Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-819, 22 NRC 681, 725 (1985).
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A late filed contention must meet the requirements concerning .

good cause for late filing pursuant to 10 CFR f 2.714(a)(1).,

Cleveland Electric illuminatina Ch (Perry Nuclear Power
Plant, Units 1 and 2), LBP-82-90,16 NRC 1359,1360 (1982);

,
'

Houston tiohtina & Power Co. (South Texas Project, Units 1 and ;
2), LBP-82 91,16 NRC 1364,1366-67 (1982); Lona Island i

lightiD23 h (Shoreham Nuclear Power Station, Unit 1), LBP-83-
42, 18 NRC 112, 117 (1583).

'

The factors which must be baionced in determining whether '

to admit a late filed contention pursuant to 10 CFR
S 2.714(a)(1) are: (1) Good cause, if any, for failure to
file on time; (2) The availability of other means whereby
the 3etitioner's intere.;t will be protected; (3 The extent to
whic1 the petitioner's participation may reasona)bly be

,

expected to assist in developing a sound record; (4) The
extent to which the petitioner's. interest will L,e represented
by existing parties; (5) The extent to which the petitioner's
participation will broaden the issues or delay the proceeding. *

Lona Island Liahtina Co. (Shoreham Nuclear Power Station,
Unit 1), LBP-83-30, 17 NRC 1132, 1141 (1983); Jaxas Utilities ,

kneratina Co. (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-83-75A, 18 NRC 1260, M61-1262 (1983), citina,

O) ymbinaton Public Power Sunniv e_dts (WPPSS Nuclear Project,

-( No. 3), ALAB-747, 18 NRC 1167 (1983); Cleveland Electricv' 1110minatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
'

LBP-83-80, 18 NRC 1404, 1405 (1983); Kansas Gas and Electric
(L. (Wolf Creek Generating Station, Unit 1), LBP-84-1,19 NRC
29, 31 (1984), citina, Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), CLI-83 19, 17 NRC 1041 (1983);
Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-84-20,
19 NRC 1285, 1291 (1984), citina, Catawba, supra, 17 NRC
1041; Houston Liahtina and Power Co. (South Texas Project,
Units 1 and 2), LBP-85-7, 21 NRC 524, 526 (1985); Commonwealth

]Edison Co. (Braidwood Nuclear Power Station Units 1 and 2),
.

LBP-85-II, 21 NRC 609, 628 (1985), rev'd and remanded on |
other arounds, CLI-86 8, 23 NE 241 (1986); Carolina Power aad !
Liaht Co. end North Carolina Eastern Municinal Power Aaenc'/
(Shearon Harris Nuclear Plant), LBP-85-49, 22 NRC 899, 909, |913-14 (1985); Texas Utilities Electric Co. (Comanche Peak '

Steam Electric Station, Unit 1), LBP-86-36A, 24 NRC 575, 579-
80 (1986), aff'd, ALAB-868, 25 NRC 912, 921 (1987); Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-87-3, 25 NRC 71, 74 n.4 (1987); Public Service Co. of
New Hampshtte (Seabrook Station, Units 1 and 2), ALAB-883, 27

,

NRC 42, 49 (1988), vacated in oart on other around.i. CLI-88-8,
28 NRC 419 (1988); Vermont Yankee Nuc. lear Power Corp. (Vermont
Yankee Nuclear Power Station), LBP-88-26, 28 HRC 440, 447-48 &
n.9 (1988).

im
( A Board must perform this balancing of the five lateness
\ factors, even where all the parties to the proceeding have

waived their objections and agreed, by stipulation, to the
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I admission of the late-filed contention. Commonwealth Edison t

A (Braidwood Nuclear Power Station, Units 1 and 2), CLI-e
86-8, 23 NRC 241, 251 (1986). 191 Boston Edison Co. (Pilgrim
Nuclear Power Station), ALAB-816, 22 NRC 461, 466 (1985).

! The required balancing of factors is not obviated by the
circumstances that the proffered contentions ara those of a

. participant that has withdrawn from the proceeding. Scuth'

Texas, supra,16 NRC at 1367, citina, Gulf Statr3 Utilitiet
A (River Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760,
795-98 (1977).

In balancing the lateness factors, all f actors must be ,

taken into account; however, there is no requirement
that the same weight be given to each of them. South Texas,
supra,1C NRC at 1367, citina, South Carolina Electric and Gai
A (Virgil C. Summer Nuclear Station, Unit 1), ALAB-642, 13
NRC 881, 895 (1981); Consumers Power Co. (Midland Plant, Units-
1 and 2). LBP-84 20, 19 NRC 1285, 1292 (1984). A Board is i

entitled to cosiderable discretion in the method it employs ,

to balance the five lateness factors. Commonwealth Edison Co.
(Braidwood Nuclear Power Station, Units 1 and 2), LBP-85-ll,
21 NRC 609, 631 (1985), rev'd and remanded on other arounds,
CLI-86-8, 23 NRC 241 (1986), citina, Viroinia Electric and
Power Co. (North Anna Power Station, Units 1 and 2), ALAB-342,
4 NRC 98, 107 (1976).

When there are no other available means to protect a peti-
tioner's interests, that factor and the factor of the extent
to which other parties would protect that interest are ,

entitled to less weight than the other three factors enumer-
ated in 10 CFR 6 2.714(a), Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LPP-83-42, 18 NRC 112, 118
(1983); Houston Liahtina and Power Co. (South Texas Project,
Units 1 and 2), LBP-85-9. 21 NRC 524, 528 (1985), citing,
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-642, 13 NRC 881, C95 (1981); Common-
wealth Edison Co. (Braidwood Nuclear Power Station, Units 1
and 2), LBP-8511, 21 NRC 609, 629 (1985), rev'd and remanded
p_n other arounds, CL1-86-8, 23 NRC 241, 245 (1986); Public -

Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-87-3, 25 NRC 71, 75 (1987).

Where good cause for failure to file on time has not been
demonstrated, a contention may still be accepted, but the r

burden of justifying acceptance of a late contention on the
basis of the other factors is considerably greater. Even
whcre the factors are balanced in favor of admitting a late-
filed contention, a tardy petitioner without a good excuse for
lateness may be required to take ?be proceeding as he finds .

it. South Texas, supra, 16 NRC a1 1367, 1368, citina, Nuclear
|

Fuel Services. Inc. and N.Y.S. Atomic and Space Development

|
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Authority (West Valley Reprocessing Plant), CLI-75-4,1 NRC
273, 275, 276 (1975).

i
Where good cause for a late filing is demonstrated, the other
factors are given lesser weight. Midland, suora, 16 NRC at<

~

589; Texas Utilities Generatino Co. (Comanche Peak Steam ;

Electric Station, Units 1 and 2), LBP-83-75A, 18 NRC 1260, )1261 (1983); Consuners Power Co. (Midland Plant, Units 1 and
i

2),LBP-84-20,19NRC1285,1292(1984). '

L
In considering the extent to which the petitioner had !shown good cause for filing supplements out-of-time, the 3

Licensing Board recognized that the petitioner was appear- i

ing pro se until just before the special prehearing con-
ference. Petitioner's early performance need not adhere
rigidly to the Commission's standards and, in this situation,
the Board would not weigh the good cause factor as heavily as '

it might otherwise. Florida Power and Liaht Company (Turkey ,

Point Nuclear Generating Station, Units 3 and 4), LBP-79-21,
10 NRC 183, 190 (1979).

Withdrawal of one party has been held not to constitute good
cause for the delay of a petitioner in seeking to substitute
itself for the withdrawing party, or, comparably, to adopt the,s

.| ) withdrawing party's contentions. South Texas, su9ra, 16 NRC
(/ at 1369, citino, Gulf States Utilities Co. (River Bend Sta-

tion, Units 1 and 2), ALAB-444, 6 NRC 760, 796-97 (1977). The
same standards apply to an existing intervenor seeking to '

adopt the abandoned contentions of another intervenor as to a
" newly arriving legal stranger." South Texas, supra, 16 NRC
at 1369. However, if under the circumstances of a particular '

case, there is a sound foundation for allowing one entity to
replace another, it can be taken into account in making the
" good cause" determination under 10 CFR s 2.714(a). Houston
Liahtina and Power Co. (South Texas Project, Units 1 and 2),
ALAB-799, 21 NRC 360, 384 (1985),.GitJng, River Bend, supra,
6 NRC at 796.

The appearance of a newspaper artitie is not sufficient
grounds for the late-filing of a contention about matters
that have been known for a long time. Cleveland Electric
Illuminatino Co. (Perry Nuclear Poseer Plant, Units 1 and 2),
LBP-82-II, 15 NRC 348 (1982). Comot.re, LBP-82-53, 16 NRC 196,
200-01 (1982) (Up-to-date journals demonstrate good cause) and
LBP-82-15, 15 NRC 555, 557 (1982).

An intervenor cannot est411sh good cause for filing a late
contention when the information on which the contention is
based was publicly available several months prior to the fil-
ing of the contention. Commonwealth Edison Co. (Braidwood,m

/ )~ Nuclear Power Station, Units 1 and 2), LBP-85-ll, 21 NRC 609,-

't,/ 628-629(1985), rev'd and remanded on other arounds, CLI-86-8,
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23 NRC 241 (1986); Philadelohia Electric Co. (Limerick Genera- !

ting Station, Units 1 and 2), ALAB-828, 23 NRC 13, 21 (1986).

The determination whether to accept a contention that was sus-
ceptible of filing within the period prescribed by the Rules
of Practice on an untimely basis involves a consideration of i

all five 10 CFR 6 2.714(a) factors and not just the reason,
substantial or not as the case may be, why the petitioner did
not meet the deadline. Duke Power Co. (Catawba Nuclear Sta-
tion, Units 1 and 2), ALAB-687, 16 NRC 460, 470 (1982), vaca-
ted in oart on other arounds, Ct.I-83-19, 17 NRC 1042 (1983). i

The proponent of a late contention should affirmatively !
address the five factors and demonstrate that, on balance,
the contention should be admitted. Consumers Power _ h
(Midland Plant, Units 1 and 2), LBP-82-63,16 NRC 571, 578 t

(1982), citina, Duke Power Co. (Perkins Nuclear Station, Units
1, 2 and 3), ALAB-615, 12 NRC 350, 352 (1980).

Section 189a of the Atomic Energy Act of 1954, as amended
(" Atomic Energy Act" or "Act") does not require the Commission
to give controlling weight to the good cause factor in 10 CFR
9 2.714(a)(1)(i) in determining whether to admit a late-filed -

contention based on licensing documents which were not
required to be prepared early enough to provide a basis for a :

timely-filed contention. The unavailability of those
documents does not constitute a showing of good cause for
admitting a late-filed contention when the factual predicate
for that contention is available from other sources in a
timely manner. Duke Power Co. (Catawba Nuclear Station,
Units 1 ar.d 2), CLI-83-19, 17 NRC 1041, 1043 (1983).

The institutional unavailability of a licensing-related -

document does not establish good cause for filing a contention
late if information was publicly available early enough to
provide the basis for the timely filing of that contention.
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-
83-19, 17 NRC 1041, 1045, 1048 (1983); Lona Island Liahtina
1 (Shoreham Nuclear Porer Station, Unit 1), LBP-83-42,18
NRC 112, 117 (1983); Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-84-30, 20 NRC 426, 436-37
(1984); Duke Power C L (Catawba Nuclear Station, Units 1 and
2), ALAB-813, 22 NRC 59, 84-85 (1985). Section 189a of the
Act is not offended by a procedural rule that simply recog-
nizes that the public's interest in an efficient administra-
tive process is not properly accounted for by a rule of
automatic admission for certain late-filed contentions.
Catawba, supra, 17 NRC at 1046. E_qg Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 82
(1985), citina, Catawba, CLI-83-19, supra, 17 NRC at 1045-47.
Cf. Ej v. AEC, 502 F.2d 424 (D.C. Cir.1974).

.
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V 10 CFR 6 2.714(a)(1) requires that all five factors
ienumerated in that regulation should be applied to late-

filed contentions even where the licensing-related
i document, upon which the contentions are predicated, was

.

'not available within the time prescribed for filing timely
contentions. Lona Island Liahtina Co (Shoreham Nuclear |
Power Station, Unit 1), LBP-83-42, 18 NRC 112, 116 (1983); r

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), !,.

I ALAB-813, 22 NRC 59, 82 (1985), citina, Catawba, CLI-83-19, '

suora, 17 NRC at 1045. The Commission has held.that any
refiled contention would have to meet the five-factor test
of 10 CFR 6 2.714(a)(1), if not timely filed, even if the -

specifics could not have been known earlier because the '

| documents on which they were based had not yet been issued.
| Washinaton Public Power Sucolv System (WPPSS Nuclear Project +

| No. 1), LBP-83-66, 18 NRC 780, 796 (1983), citina, Duke Power
| [L. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17
|. NRC 1041 (1983).

Even where an applicant does not comply with a standing order
to serve all relevant papers on the Board and parties, the
admissibility of an intervenor's late-filed contention
directed toward such papers must be determined by a balancing
of all five factors. Philadelphia Electric Co. (Limerickp Generating Station, Units 1 and 2), ALAB 765, 19 NRC 645, 657
(1984), overrulina in part, LBP-84-16,19 NRC 857, 868 (1984).

7,

1

Under 10 CFR 6 2.714(a), good cause may exist for a late-filed
contention if it: (1) is wholly dependent upon the content of -

a particular document; (2) could not therefore be advanced,

| with any degree of specificity in advance of the public
availability of that document; and (3) is tendered with the
requisite degree of promptness once that document comes into

'

existence and is amenable to rejection on the strength of a
|- balancing of all five of the late intervention factors set

'

,
' forth in that section. Public Service Co. of % Hampshire

(Seabrook Station, Units 1 and 2), ALAB-737, 18 NRC 168, 172
n.4 (1983), citina, Duke Power Co. (Catawba Nuclear Station,
Units 1 and 2), CLI-83-19, 17 NRC 1041, 1045 (1983); Kansas ,

GR& Electric Co. (Wolf Creek Generating Station Unit 1), ,

LBP 84-1, 19 NRC 29, 31 (1984).

An intervenor who has previously submitted timely contentions )
| may establish good cause for the late filing of amended J

contentions by showing that the amended contentions: restate |.

portions of the earlier timely-filed contentions; and were
'

promptly filed in response to a Commission decision which
stated a new legal principle. Texas Utilities Electric Co2 .

(Comanche Peak Steam Electric Station, Unit 1), LBP-86-36A, i

24 NRC 575, 579 (1986), aff'd, ALAB-868, 25 NRC 912, 923
(1987).
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A submitted document, while perhaps incomplete, may be enough
to recuire contentions related to it to be filed promptly.
Philacelchia Electric Co. (Limerick Generating Station, Units
1 and 2), LBP-83-39, 18 NRC 67, 69 (1983).

The fact that a party may have delayed the filing of a
contention in the hopes of settling the issue without
resorting to litigation in an adjudicatory proceeding does
not constitute good cause for failure to file on time.
Commonwealth Edison Co. (Braidwood Nuclear Power Station, :

Units 1 and 2), CLI-86 8, 23 NRC 241, 245 (1986).

The admissibility of a late-filed contention must be
determined by a balancing of All five of the late inter-
vention factors in 10 CFR 5 2.714(a). Public Service Co. i

of New Hamoshire (Seabrook Station, Units 1 and 2),
CLI-83-23, 18 NRC 311, 312 (1983).

When an intervenor does not show good cause for the non-
timely submission of contentions, it must make a compelling
showing on the other four criteria of 10 CFR 6 2.714(a).
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear
Power Station, Unit 1), LBP 83-58, 18 NRC 640, 663 (1983),
citina, Mississioni Power and Liaht Co. (Grand Gulf Nuclear
Station, Units 1 and 2), ALAB-704, 16 NRC 1725 (1982);
Commonwealth Edison Co. (Braidwood Nuclear Power Station,
Units 1 and 2), LBP-85 ll, 21 NRC 609, 629 (1985), rev'd and
remanded on other arounds, CL1-86-8, 23 NRC 241, 244 (1986);
Public Service Co. of New Hamoshire (Seabrook Station, Units 1
and 2), LBP-87-3, 25 NRC 71, 76 (1987).

With respect to the second factor of 10 CFR s 2.714(a) '

(availability of other means of protecting late patitioners'
interest) and the fourth factor (the extent to which late
petitioners' interest will be represented by existing
parties), the applicants in Zimmer, supra, 10 NRC at 215,
claimed that the Staff would represent the public interest and
by inference, late petitioners' interest as wel!, The Licens-
ing Board ruled that although the Staff clearly represents the
public interest, it cannot be expected to pursue all issues
with the same diligence as an intervenor would pursue its own
issue. Moreover, unless an issue was raised in a proceeding, .

the Staff would not attempt to resolve the issue in an
adjudicatory context. Applicants' reliance on the Staff
review gave inadequate consideration to the value of a party's
pursuing the participational rights afforded it in an
adjudicatory hearing, limmcr, suora, 10 NRC at 215; Cleveland
Electric illuminatina Co. (Perry Nuclear Power Plant, Units 1
and 2), LBP-83-80, 18 NRC 1404, 1407-1408 (1983); Houston
Liahtir,a and Power Co. (South Texas Project, Units 1 and 2),
LBP-85-9, 21 NRC 524, 527-528 (1985); Commonwealth Edison Co.
(x fidwood Nuclear Power Station, Units 1 and 2), LBP-85-II,
21 NRC 609, 629 (1985), rev'd and remanded on qther arounds,
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*- CLI-86-8, 23 NRC 241 (1986). Sn Houston Liahtina and Power !

fa (South Texas Project, Units 1 and 2), ALAB-7S9, 21 NRC
360, 384 n.108 (1985); Washinoton Public Power Sunolv System t

(WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1173-77
(1983); Carolina Power and Licht Co. and North Carolina :
Eastern Municioal Power Aaency (Shearon Harris Nuclear Plant), !

LBP-85 49, 22 NRC 899, 913-14 (1985).
,

'

When considering the second factor of 10 CFR $ 2.714(a)(1),
the availability of other means to protect an intervenor's
interests, a Board may only inquire whether there are other
forums in which the intervenor itself might protect its
interests. douston Liahtina and Power Co. (South Texas
Project, Units 1 and 2), LBP-85-9, 21 NRC 524, 528 (1985),
citina, Houston Liahtina and Power CA (Allens Creek ;

Nuclear Generating Station, Unit 1), ALAB-671, 15 NRC 508,
513 n.13 (1982).

.

Informal negotiations among parties, even under a Board's
aegis, is not an adequate substitute for a party's right to i
pursue its legitimate interest in issues in formal adjudica- '

tory hearings. Philadelohia Elec_tric Co. (Limerick Generating
Station, Units 1 and ?), ALAB-806, 21 NRC 1183, 1191 (1985).

- Late contentions filed by a city did not overlap a contention
Q of another intervenor which had already been accepted in the

proceeding. The representative of a private party cannot be
expected to represent adequately the presumably broader
interests represented by a governmental body. Zimmer, supra, ;

10 NRC at 216 n.4, citina, Nuclear Fuel Services. Inc. (West '

Valley Reprocessing Plant), CLI-75-4,1 NRC 273, 275 (1975).

In determining what other means are available to protect a
petitioner's interests, a board will consider the issues
sought to be raised, the relief requested, and the stage of
the proceeding. There may well be no alternative to provid-
ing a petitioner with an opportunity to participate in an
adjudicatory hearing. However, in some circumstances, such as
where the proposed contention deals with routinely filed post
licensing reports by an applicant, a 10 CFR 2.206 petition may ,

be sufficient to protect the petitioner's interests, Phila-
delohia Electric Co. (Limerick Generating Station, Units 1 and
2), ALAB-828, 23 NRC 13, 21-22 (1986).

A contention based on a Draft Environmental Statement (DES)
which contains no new information relevant to the contention,

,
lacks good cause for late filing. Cleveland ElectrJI
Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP 82-79, 16 NRC 1116, 1118 (1982).

[3. Before a contention is excluded from consideration, the
(,/ intervenor should have a fair opportunity to respond to
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applicant's comments. When an intervenor files a late con-
tention and argues that it has good cause for late filing
because of the recent availability of new information,
intervenor should have the chance to comment on applicant's ,

objection that the information was available earlier.
Intervenors should be permitted to reply to the opposition
to the admission of a late filed contention. The principle i

that a party should have an opportunity to respond is
,

reciprocal. When intervenor introduces material that is i

entirely new, applicant will be permitted to respond. Due i

process requires an opportunity to comment. If intervenors I
find that they must make new factual or legal arguments,

'

they should clearly identify the new material and give an
explanation of why they did not anticipate the need for
the material in their initial filing. If the explanation )
is satisfactory, the material may be considered, but !

applicant will be permitted to respond. Cleveland Electric 1
111uminatino Co. (Perry Nuclear Power Plant, Units 1 and 2), i

'LBP-82-89. 16 NRC 1355, 1356 (1982).

The finding of good cause for the late filing of contentions *

is related to the total previous unavailability of informa-
tion.. Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), LBP-83-39, 18 NRC 67, 69 (1983). ,

Ability to contribute to the record is relevant to the i

admissibility of late-filed contentions. Houston Liahtina and
Power Co. (South Texas Project, Units 1 and 2), LBP-83-37,18
NRC 52, 56 n.5 (1983). An intervenor should specify the
precise issues it plans to cover, identify its prospective ,

witnesses, and summarize their proposed testimony. Common- ;
wealth Edison Co. (Braidwood Nuclear Power Station, Units 1
and 2), CLI-86-8, 23 NRC 241, 246 (1986), citina, Mississioni
Power and Liaht Co. (Grand Gulf Nuclear Station, Units 1 and
2), ALAB-704, 16 NRC 1725, 1730 (1982); Public Service Co. of
New Hamoshire (Seabrook Station, Units 1 i.nd 2), LBP-87-3, 25
NRC 71, 75 (1987). An intervenor need not present expert
witnesses or indicate what testimony it plans to present if it
has established its ability te contribute to the development
of a sound record in other ways. Cleveland Electric 111umi-
Ratina Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-
83-80, 18 NRC 1404 1408 n.14 (1983). See also Washinaton
Public Power Supply System (WPPS3 Nuclear Project No. 3),
ALAB-747, 18 NRC 1167, 1182-1183 (1983).

Nevertheless, an intervenor should provice specific informa-
tion from which a Board can infer that the intervenor will
contribute to the development of a sound record on the i

particular issue in question. An intervenor's bare assertion
of past effectiveness in contributing to the development of a
sound record on other issue; it, the current proceeding and in '

,

past proceedings is insufficient. Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 85
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(1985), citing, WPPSS, supra, 18 NRC at 1181, and Mississioni
Power and Liaht Co. (Grand Gulf Nuclear Station, Units 1 and
2), ALAB-704, 16 NRC 1725, 1730 (1982). :

In determining an intervenor's ability to assist in the
development of a sound record, it is erroneous to consider -

the performance of counsel in a different proceeding. Common-
wealth Edison Co. (Braidwood Nuclear Power Station, Units 1
and 2), CLI-86-8, 23 NRC 241, 246-47 1986). Contra Texas
Utilities Electric Co. (Comanche Peak (Steam Electric Station,
Unit 1), ALAB-868, 25 NRC 912, 926-27 (1987).

The extent to which the. petitioner's participution may *

reasonably be expected to assist in developing a sound
record is only meaningful when the proposed participation
is on a significant, triable issue. Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-84-30, 20 NRC
426, 440 (1984). ;

! The extent to which an intervenor may reasonably be expected ;

L to assist in developing a sound record is the most significant ,

| of the factors to be balanced with respect to late-filed
g contentions, at least in situations where litigation of the

U)( contention will not delay the proceeding. Houston Liahtinat

and Pown CIL,. (South Texas Project, Units 1 and 2), LBP 85-9,,

t 21 NRC 524, 528 (1985).
I !

Given a proceeding initially noticed in 1978 for which a
Special Prehearing Conference was held early in 1979, any
currently filed contentions would be untimely. That does not
mean, after balancing the factors in 10 CFR s 2.714(a) that
the untimeliness should bar admission of the contention.
Houston Liahtina and Power Co. (South Texas Project, Units 1
and 2), LBP 83-37, 18 NRC 52, 55 (1983), citina, Consumers
Power Co. (Midland Plant, Units 1 and 2), LBP-82-63,16 NRC
571, 577 (1982).

A party seeking to add a new contention after the close of the
record must satisfy both standards for admitting a late-filed
contention set forth in 10 CFR s 2.714(a)(1) and the critaria,
as established by case law, for reopening the record, .L0a9
Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), ;

LBP-83-30, 17 NRC 1132, 1136 (1983), citina, Pacific Gas and '

Llectric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), CL1-82-39, 16 NRC 1712, 1715 (i982), despite the fact that ,

nontimely' contentions raise matters which have not been pre- j
viously litigated. Cincinneti Gas & Electric Co. (William H. '

Zimmer Nuclear Power Station, Unit 1), LBP 83-58, 18 NRC 640,
663 (1983), citina, Diablo Canyon, Igna,16 NRC at 1714-15.m

r -
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In evaluating the extent to which admission of a late-filed I
'

contention would delay the proceeding, a Board must determine
whether, by filing late, the intervenor has occasioned a
potential for delay in the completion of the proceeding that :
would not have been present had the filing been timely. Texas !
Utilities Electric Co. (Comanche Peak Steam Flectric Station,
Unit 1), ALAB-868, 25 NRC 912, 927 (1987).

.

Where the delay in filing contentions is great and the issues
are serious, the seriousness of an issue does not imply that '

the party raising it is somehow forever exempted from the
Rules of Practice. Cincinnati Gas and Electric Co. (William
H. Zimmer Nuclear Power Station, Unit 1), LBP-83-58, 18 NRC -

640, 663 (1983). j

The fifth criteria for admission of a late-filed contention
requires a board to determine whether the proceeding, and
not the issuance of a license or the operation of a plant,
will be delayed. ILhiladelohia.flectric Co. (Limerick
Generating Station, Units I and 2), ALAB-828, 23 NRC 13, 23-

!(1986),

The admission of any new contention may broaden and delay the
completion of a proceeding by increasing the number of issues '

which must be considered. A Board may consider the foricwing
factors which may minimize the impact of.the new contention:
how close to the scheduled hearing date the new contention was
filed; and the extent of discovery which had been completed
prior to the filing of the new contention. A-Board will not
admit a new contention which is filed so close to the
scheduled hearing date that the parties would be denied an
adequate opportunity to pursue discovery on the contention.
Commonwealth Edison Ch (Braidwood Nuclear Power Station,
Units 1 and 2), LBP-85-11, 21 NRC 609, 630-631 (1985), rev'd
and remanded on other arounds, CLI-86-8, 23 NRC 241 (1986),
citina, South Carolina Electric and Gas Co. (Virgil C. Summer
Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 889 (1981).

A Board may refuse to admit a late-filed contention where it
determines that the contention is so rambling and disorganized
that any attempt to litigate the contention would unduly
broaden the issues and delay the proceeding. Texas Utilities
Generatino Co. (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-83-75A, 18 NRC 1260, 1262-1263 (1983).

An intervenor's voluntary withdrawal of other, unrelated
| contentions may not be used to counterbalance any delays

which might be ceused by the admission of a late-filed
contention. Commonwealth Edison Co. (Braidwood Nuclear Power
Station, Units 1 and 2), CLI-86-8, 23 NRC 241, 248 (1986).
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In evaluating the potential for delay, it-is improper for the !
Boara to balance the significance of the late-filed contentionn '

against the. likelihood of delay. Such a balancing of factors
is made in the overall evaluation of the five criteria for the
admission of a late-filed contention. Braidwood, supra, 23 '

NRC at 248.

The Licensing Board's generJ rithority to shape the course of
i

a proceeding, 10 CFR & 2.7 W , will not be utilized as the !
. foundation for the Roard's m*,.cnce of a late-filed . ;
contention. Consumers' Powe% (Midland Plant, Units 1 and. |
2),'LBP-84-20, 19 NRC 1285, 1290 (1984).

2.9.5.6 Contentions Challenging Regulations

The assertion of'a claim in an adjudicatory proceeding
u that a regulation is invalid is barred as a matter of law.
'

Metropolitan Edison Co. (Three Mile Island Nuclear Station,- i

B Unit 2), ALAB-456,.7 NRC 63, 65 (1978).
o

i

| Contentions challenging the validity of NRC regulations are l
L inadmissible under the provisions of 10 CFR 6 2.758.
'

' Commonwealth Edison Company (Byron Nuclear Power Station, iL( ,y Units 1 and 2), LBP-80-30, 12 NRC 683, 692-93 (1980); Kansas {

. _

j Gas and Electric Co. (Wolf Creek Generating Station,- Unit 1),> 1

ALAB-784,:20 NRC 845, 846 (1984); Carolina Power and Liaht Co. '

L and North Carolina Eastern Municioal Power Aaency-(Shearon
Harris Nuclear Power Plant), ALAB 837, 23 NRC 525, 544 (1986).|

- When a Commission regulation permits the use of a particular
ianalysis or technique, a contention which asserts that a J

different analysis or technique should be utilized is in-
admissible because it attacks the Commission's regulations.
Metropolitan Edison Co. (Three Mile Island Nuclear Station,

|Unit No. 1), LBP-83-76, 18 NRC 1266, 1273 (1983). j

Although Commission regulations may permit a board in some -

situations to approve minorf adjustments to Cot",ssion- '

prescribed standards, a board will reject as iLadmissible a
contention which seeks major changes to those standards. Lo_ng
Jsland liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
ALAB-832, 23 NPC 135, 147-48 (1986) (intervenors sought major
expansion of the emergency planning zone), rev'd in oart, CLI-
87-12, 26 NRC 383, 395 (3987) (the Appeal Board incorrectly
admitted contentions which involved more than just minor i

adjustments to the emergency planning zone). See also
K Philadelphia Electric Co. (Limerick Generating Station, Units

1 and 2), ALAB-836, 23 NRC 479, 507 n.48 (1986).
i.

O Under 10 CFR s 2.758, the Commission Ls withheld juris-1' 'q) diction from Licensing Boards to entertain attacks on the
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validity of Commis:, ion regulations in individual licens.ng
_

proceedings except in certain "special circumstances."
Epipmac Electric Power Co. (Douglas Point Nuclear Generat-
ing Station, Units 1 & 2), ALAB-218, 8 AEC 79, 88-89 (1974);
Cleveland Electric illuminatina Co. (Perry Nuclear Power

,

Plant, Units 1 and 2), LBP-85-33, 22 NRC 44?., 444 (1985).
10 CFR @ 2.758 sets out those special circumstances whichm

_

an intervenor must show to be applicable before a contention
g attacking the regulations will be edmissible. Further,

__

10 CFR S 2.758 provides for certification to the Commission
- of the question of whether a rule or regulation of the

Commission should be waived in a particular adjudicatory
proceeding where an adjudicatory board determines that, as
a result of special circumstances, a crima facie showing

h has been made that application of the rule in a particular
way would not serve the purposes for which the rule was

- adopted and, accordingly, that a waiver should be authorized.
Detroit Edison Ca pJay (Enrico Fermi Atomic Power Plant,=

Unit 2), LBP-78-37, 8 NRC 575, 584-585 (1978); Carolina Power
and licht Co. and North Carolina Eastern Municioal Power
AQency (Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC
525, 546 (1986).

_

Intervenors are authorized to file a petition for a waiver of
a rule, pursuant to 10 CFR % 2.758. It is not, however,

_

enougn merely to allega the existence of special circum-
stances; such circumstances must be set forth with particu-
larity. The petition should be supported by proof, in

- affidavit or other appropriate form, sufficient for the
Licensing Board to determine whether the petitioning party has
made a prima facie showing for waiver. Carolina Power & Liaht
Co. and North Carolina Eastern Municipal Power Aaency (Shearon
Harris Nuclear Power Plant, Units 1 and 2), LBP-82-119A,16

-- NRC 2069, 2073 (1982).

2.9.5.7 Contentions involving Generic issues

Licensing Boards should 'ot accept in individual .icensing
,

cases any contentions whi-h are or are about to become the"

subject of gereral rulemaking. Sacramento Municioal Utilih
-

District (Rancho Seco Nuclear Generating Station), ALAB-SES,
14 NRC 799, 816 (1981); Duke Power Co. (Catawba Nuclear2

Station, Units 1 and 2), ALAB-813, 22 NRC 59, 86 (1985). They
appear to be permitted to accept " generic issues" which are
not and are not about to become the subject of rulemaking,
however. Potomac Electric Power Co. (Douglas Point Nuclear
Generating Station, Units 1 & 2), ALAB-218, 8 AEC 79 (1974).w

7 See Metropolitan Edison Co. (Three Mile Island Nuclear
& Station, Unit 1), LBP-83-76, 18 NRC 1266, 1271 (1983). In

order for a party or interested State to introduce such un
issue into a proceeding, it must do more than present a list
af generic technical issues being studied by the Staff or
point to newly issued Regulatory Guides on a subject. There (
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must be a nexus established between the generic' issue and the
particular permit or application in question. To establish
such a nexus, it must be shown that (1) the generic issue has
safety significance for tiie particular reactor under review,
and (2) the fashion in which the application deals with the
raatter is unsatisfactory or the short term solution offered to
the problem under study is inadequate. Gulf States Utilities
A (River Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760,
773 (1977); 1111nois Power Co. (Clinton PWer Station, Unit
No. 1), LBP-82-103, 16 NRC 1603, 1608 (1082), citino,- River

-

Band, H913, 6 NRC at '773;. Public Service Co. of New HamDshire
(Seabrook Station, Units 1 and 2), LBP-82-106, M NRC 1649,
1657 (1982); Duouesne Liaht Co. (Beaver Valley Power Station, '

Unit 2), LBP-84-6, 19 NRC 393, 418, 420 (1984). citina, River '

BRDd, supra, 6 NRC at 773, and Virainia Electric and Power Co.
(North Anna Nuclear Power Station, Units 1 and 2), ALAB-491. 8
NRC 245, 248 (1978).

Parties interested in litigating unresolved safety issues must
do something more than simply offer a checklist of unresolved

,

issues; they must show that the issues have some specific
-fw safety significance.for the reactor in question and that tne a

/ Y application fails to resolve the matters satisfactorily.
(j Metropolitan Edison Co. (Three Mile Island Nuclear Station,

Unit No. 1), ALAB-729, 17 NRC 814,-889 (1983), aff'd on other
arounds, CLI-84-II, 20 NRC 1 (1984), citina,. Gulf States
Utilities Co. (River Bend Station, Units 1 and 2), ALAB-444, 6
NRC 760, 772-73 (1977).

,

In Clevtland Electric Illuminatino Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-82-1A,15 NRC 43- (1982), the
Licensing Board rejected the applicant's contention that
Doualas Point, supra, requires dismissal whenever there is
pending rulemaking on a subject at issue. The Board dis-
tinguished Doualas Point on several grounds: (1) In Doualas
Point, there were no existing regulations on the subject,
while in Perre, regulations do exist and continue in force
regardless of proposed rulemaking; (2) The issue in Perry --
whether Perry should have an automated standby liquid control
system (SLCS) given the plant's specific characteristics -- is
far more specific than the issues in Doualas Point (i.e.,

,

nuclear waste disposal issues); (3) The proposed rules
recommend a variety of approaches on the SLCS issue requiring
analysis of the plant's situation, so any efforts by the Board,

to resolve the issue would contribute to the analysis; (4) The
Commission did not bar consideration of such issues during

- the pendency of its proposed rulemaking, as it could have.
Unless the Commission has specifically directed that conten-

>J,w) tions be dismissed during pendency of proposed rulemaking, no
(f such dismissal is required.
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Where the Commission has explicitly barred Board considera- J
tion of the subject of a contention on which rulemaking is

,

pending, the Board may not exercise jurisdiction over the
,

contention. Cleveland Electric Illuminatina Co. (Perry
Nuclear Plant, Units 1 and 2), LBP-82-II, 15 NRC 348, 350
(1982). Where the Commission has held its own decision

~

whether to review an Appeal Board opinion in abeyance pending
,

its decision whether or not to initiate a further rulemaking,
and-has instructed the Licensing Boards to-defer consideration
of the issue, a contention involving the issue is unlitigable
and inadmissible. Duauesne Liaht Co. (Baaver Valley Power :
Station, Unit 2), LBP-84-6, 19 NRC 393, 417-18 (1984), citino, ;
Potomac Electric Power Co. (Douglas Point Nuclear Generating
Station, Units 1 and 2), ALAB-218, 8 AEC 79 (1974).

A brief 'uspension of consideration of a contention will
not be continued when it no longer appears likely that the
Commission-is about to issue a proposed rule on the matter

~

which was the subject of the contention. Cleveland Electric
Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-81-42, 14 NRC 842, 846-847 (1981).

,

i While a Licensing Board should not accept contentions that are
or are about to become the subject of general rulemaking, *

where a contention has long since been admitted and is still ~
pending when notice of rulemaking is published, the intent of
the Commission determines whether litigation of that conten-
tion should be undertaken. Texas Utilities Generatina Co.

L (Comanche Peak Steam Electric Station, ..iits 1 and 2), LBP-81- 4

|: 51, 14 NRC 896, 898 (1981),- citina, Potomac Electric Power Co. <

| (Douglas Point Nuclear Generating Station, Units 1 and 2),
ALAB-218, 8 AEC 79 (1974).

L Before a contention presenting a generic issue can be ad- ,

mitted, the intervenor must demonstrate a specific nexus '

!
between each contention and the facility that is the subject
of the proceeding. [leveland Electric Illuminutina Co. (Perry'

Nuclear Power Plant, Units 1 and 2), LBP-82-15,15 NRC 555,
'

558-59 (1982); Pacific _ Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), LBP-87-24, 26 NRC 159,
165 (1987), aff'd on other arounds, ALAB-880, 26 NRC 449,
456-57 n.7 (1987), remanded on other arounds, Sierra Club v.
NRC, 862 F.2d 222 (9th Cir. 1988).

Contentions which constitute a general attack upon the
methods used by the NRC Staff to insure compliance with
regulations, without raising any issues specifically related
to. matters under construction, are not appropriate for
resolution in a particular licensing proceeding. Commonwealth
Edison Comoany (Byron Nuclear Power Station, Units 1 and 2),
LBP-80-30, 12 NRC 683, 690 (1980).
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1# 2.9.5.8 Contentions Challenging Absent or Incomplete Documents

At the contention formulaticn stage of the proceeding,-an
intervenor may plead the absence or inadequacy of documents or
responses which have not yet been made available to the.
parties. The contention may be admitted subject to later

_

"

refinement and specification when the additional information
-

has been furnished or the relevant documents. have been filed. -

Commonwealth Edison Company (Byron Nuclear Power' Station,
Units 1 and 2), LBP-80-30, 12 NRC 683 (1980). Note,-however, '

that the absence of licensing documents does not justify
admission of contentions which do not meet the basis and
specificity requirements of 10 CFR 6 2.714. That is, a non-
specific contention tay not be admitted, subject to.later
specification, even though licensing documents that would-
provide the basis for a specific cc'itention are unavailable.
Duke Power Co. (Catawba Nuclear Station, Units 1 & 2), ALAB-
687,-16 NRC 460 (1982), vacated in part on other arounds, CLI-
83-19, 17 NRC 1041 (1983). '

,

,

Relings on contentions concerning undeveloped portions of
emergency plans may be deferred. To admit such contentions
would be to risk unnecessary litigation. But to deny
the contentions would unfairly ignore the insufficient. c.

t V. development of these portions. Fairness and: efficiency seem(,) to dictate that rulings on such contentions be doferred. The
objectives of such deferrals are to encourage negotiation, to
avoid unnecessary litigation, and to make necessary litigation
as focused as possible. E.hiladelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-84-18, 19 NRC 1020,
1028 (1984). [L, Cincinnati Gas and Elatric Co. (Wm. H.

L Zimmer Nuclear Power Station, Unit 1), ALAB-727,17 NRC 760, .

[ 775-76 (1983).
,.

When information is not available, there will be go'od cause
for filing a contention based on that information promptly
after the information becomes available. However, the five ;
late-filing factors must be balanced in determining whether to
admit such a contention filed after the initial period for

; submitting contentions. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-83-39, 18 NRC 67, 69
(1983); Philadelohia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-806, 21 NRC 1183, 1190 (1985).

2.9.5.9 Cantentions re Adequacy of Security Plan

The adequacy of a nuclear facility's physical security plan
may be a proper subject for challenge by intervenors in an

;

operating license proceeding. EAgjfic Gas and Electric Co. |
. (Diablo Canyon Nuclear Power Plant, Unit Nos. I and 2), CLI- |/,,Y 80-24, 11 NRC 775, 777 (1980); Consolidated Edison Co. (Indian,

|V Point Station, Unit 2), CLI-74-23, 7 AEC 947, 949 (1974). |

.
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- An'intervenor may not introduce a contention which' questions
the adequacy of- an applicant's security plan "against the =
effects of (a) attacks and destructive acts, including '

sabotage, directed against the facility by an enemy of the
United States,.whether a foreign government or other person,

,

or (b) use or deployment of weapons incident.to U.S. dofense
activities." [pmmonwealth Edison Co. (Braidwood Nuclear Power ;

Station, Units 1 and 2), LBP-85-27, 22 NRC 126, 135-36, 138 !
(1985),-citina, 10 CFR 9 50.13. !

>,

Where an intervenor seeking to challenge an applicant's
-security plan does not pro'tuce a qualified expert to review

'

,

the plan and declines to submit to a protective' order, its
vague contentions must be dismissed for failure to meet - j
conditions: that could produce .an acceptably specific con-

1: tention. Duke Power Co. (Catawba Nuclear Station, Units 1 and
! 2), LBP-82-51, 16 NRC 167, 177 (1982). |

2.9.5.10' Defective Contentions

Where contentions are defective, for whatever reason, Li-
,

. censing Boards have no duty to recast them to make them
| acceptable under 10 CFR s 2.714. Commonwealth Edison Co.

(Zion Station, Units 1 & 2), ALAB-226, 8 AEC 381, 406 (1974).

However, although a Licensing Board is not required to recast ,

contentions to make them acceptable, it also is not precluded
~

from doing so. Epnnsylvania Power & Liaht Co. (Susquehanna
Steam Electric Station, Units 1 and 2), LBP-79-6, 9 NRC 291,
295-296 (1979).

2.9.5.11 Discovery to Frame Contentions

A petitioner is not entitled to discovery to assist him in
framing the contentions in his petition to intervene.
Northern States Power Co. (Prairie Island Nuclear Generating
Plant, Units 1 & 2), ALAB-107, 6 AEC 188, 192, reconsid den.,
ALAB-110, 6 AEC 247, aff'd, CLI-73-12, 6 AEC 241 (1973).

2.9.5.12 Stipulations on Contentions

b (RESERVED)

': 2.9.5.13 Appeals of Rulings on Contentions

L Appellate review of a Licensing Board rul .ng rejecting some
|' but not all of a pai ty's contentions is available only at the-

end of the case. Northern States Pcaer Co. (Tyrone Energy
Park, Unit 1), ALAB-492, 8 NRC 251, 252 (1978).

L An Appeal Board may grant interlocutory review of a Licensing
Board's rejection of one or more contentions only if the
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'd" e#fe t of the rejection is to wholly deny a petition to-

, intervene. Egific Gas and Electric Co. (Diablo Canyon -!
Nuclear Power Plant, Units 1 and 2), ALAB-S73, 26 NRC 154, ,

1 155 (1987), citina,'10 CFR-5 2.714a..
,

^Appeal Do.:rds grant Licensing Boards broad discretion in
balancing the five factors which make up the criteria for

L

| late-filed contentions listed in 10 CFR 6 2.714(a)(1). J
However, an Appeal Board may overturn a Licensing Board's
decision where no reasonable justification can be found for
the cytcome that is determined. . Philadelohia Electric Co.

imerich Generating Station, Units 1 and 2), ALAB-806, 21 NRC
;

' 'l90 3985), citing, Washinaton Public Power Supolv
f 'SS Huclear Project 3), ALAB-747, 18 NRC 1167, 1171

23) , ,131dohia Electric Co. -(Limerick Generating !

.ation, ; A 1 and 2), ALAB-828, 23 NRC 13, 20 21 (1986) .

dbuse oi utf rction by licensing Board). Egg Public Service
. A QL N L i h W.41rg (Seabrook Station, Units 1 and 2), ALAB-
| M c5 Nkt 430, 443 (1987); Texas Utilities Electric Co.
'

1anchs N k Steam Electric Station, Unit )), ALAB-868, 25
,

412, 922 (1987).
- ,

7~ ..sitions on Grants of Intervention

) 10 G R 9 2.714(e) empowers a Licensing Board te condition ani

| N order granting interveition on such terms as may serve the' V
purposes of restricting duplicative or repetitive evidence and

| of having common interests represented by a single spokesman.
L 10 CFR S 2.715a deals with the general authority to consoli-

date parties in construction permit or operating license
proceedings. In a license amendment proceeding, there is no
good reason why the provisions of Section 2.715a cannot be
looked to in exercising the power granted by Section 2.714(e),
which section applies to all adjudicatory proceedings. D_qkg

i Power Comoany (0conee Nuclear Station and McGuire Nuclear
Station), ALAB-528, 9 NRC 146, 150 n.9 (1979).

2.9.7 Appeals of Rulings on Intervention

The regulations contain a special provision allowing an
interlocutory appeal from a Licensing Board order on petitions

L to intervene. The appellant must file a notice to apptal and
| supporting brief within 10 days after service of the Licensing

Board's order. 10 CFR S 2.714a. Other parties may file-

briefs in support of or in opposition to the appeal within 10
days of service of the appeal,,

t An Appeal Board will not review the grant or denial of an
intervention petition unless an eppeal has been taken under IG

; CFR 6 2.714a. Once the time prescribed in that Section for

(])/ perfecting an appeal has expired, the order below becomes
final. Arizona Public Service Co. (Palo Verde Nuclear
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Generating Station,-Units 1, 2 and 3), ALAB-713, 17 NRC 83, i
-

84 n.1 (1983).

It 10 settled un6er'the Commission's Rules of Practice.

that a petitioner for intervention may not take an inter- ,

locutory appeal from Licensing Board action on his peti-
''

tion unless that-action constituted an outright denial
of the-petition. Houston Lichtina and Power Co. (Allens
Creek Nuclear Generating Staticr., Unit 1) ALAB-535, 9 '

- NRC 377, 384 (1979); P_Mgat Sound Pswer and Liaht Co.
(Skagit/Hanford Nuclear Power Project, Units 1 and 2),
ALAB-712, 17 NRC 81, 82 (1983). A petitioner may appeal- !

only if the. Licensing Board has denied'the petition in -

its entirety, 1 A , has refused the petitioner entry
~
,

into the case. A petitioner may not appeal an order
. admitting petitioner but denying certain contentions. 10
CFR s 2.714(b); Power Authority of the State of New York
(Greene County Nuclear Plant), ALAB-434, 6 NRC 471 I,1977);
Gulf States Utilities Co. (River Bend Station, Units 1 & i

2), ALAB-329, 3 NRC 607 (1976); Duke Power Co. (Perkins !

Nuclear Station, Units 1, 2 & 3), ALAB-302, 2 NRC 850
(1975); Puerto Rico Water Resources Authority (North Coast
Nuclear Plant, Unit 1), ALAB-286, 2 NRC 213 (1975); Portland

,

General Electric Co. (Pebble Springs Nuclear Plant, Units 1
& 2), ALAB-273, 1 NRC 492, 494 (1975); Boston Edison Co.
(Pilgrim Nuclear Generating Station, Unit 2), ALAB-269,1 NRC
411 (1975); Philadelphia Electric Co. (Fulton Generating
Station,. Units 1 & 2), ALAB-206, 7 AEC 841 (1974). '

A Licensing Board's failure, after a reasonable length or
time, to rule on a petition to intervene is tantamount to a
denial of the petition. Where the failure af the Licensing
Board to act is both unjustified and prejudicial, the
petitioner may seek interlocutory review of the Licensing
Board's delay under 10 CFR's 2.714a, which provides for
interlocutory review of denials of petitions to intervene.
Detroit Edison Company (Greenwood Energy Center, Units 2 & 3),
ALAB-376, 5 NRC 426 (1977).

A State seeking to participate as an " interested State" under
10 CFR s 2.715(c) may appeal an order barring such participa-

! tion. However, the State's special status does not confer any,

right to seek review of an order which allows the State toJ

participate but excludes an issue which it seeks to raise.
Gulf States Utilities Co. (River Bend Station, Units 1 & 2),
ALAB-329,-3 NRC 607 (1976).

Unlike a private litigant who must file at least one accept-
able contention in order to be admitted as a party to a

proceeding, an interested State may participate in a proceed-
ing regardless of whether or not it submits any acceptable
contentions. Thus, an interested State may not seek inter-
locutory review of a Licensing Board rejection of any or all
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of its contentions.because such rejection will not prevent an j#
interested State from participating in the proceeding. Public ;
Service Co. of New Hampshire.(Seabrook Station, Units 1 and i

2),.ALAB-838. 23 NRC 585, 589-90 (1986).

The applicant,-'the Staff and any party other than the s
.. petitioner can appeal an intervention order only on the
|- ~geound that the petition-should have been denied in whole.

10 CFP 6 2.714a(c). An appeal from en intervention order
carries with it a mandatory briefing requirement. . Failure

in to file a brief will result in dismissal of the appeal.
.

|- Mississioni Power &- Liaht Co. (Grand Gulf Nuclear Station, ;
L Units 1 &.2), ALAB-140, 6 AEC 575 (1973). jL

1
| _ For a reaffirmation of the estabitshed rule that an appeal 1

concerning an intervention petition must await the ultimate
i grant or denial of that petition, igg Houston LiaFtina & Power

|fa, (Allens Creek Nuclear Generating Station, Unit 1), ALAB-
586, 11 NRC-472 (1980); Detroit Edison Co. (Greenwood Energy
Center, Units 2 & 3), ALAB-472, 7 NRC 570, 571 (1978). In
this vein, a Licensing Board order which determines that

;

petitioner has met the " interest" requirement-for intervention-
and that mitigating factors overcome the untimeliness of the
petition but doer w t rule on whether petitioner has met the-

G} " contentions" requirement is not a final disposition of thef
petition to intervene. Cincinnati Gas & Electric Company
(William H. Zimmer Nuclear Power Station), ALAB-595, 11 NRC
860,.864 (1980); Greenwood, supra; Philadelphia Electric Co.
(Limerick Generating Station, Unit 1), ALAB-833, 23 NRC 257,
260-61 (1986).

Similarly, the action of a Licensing Board in provisionally
ordering a hearing and preliminarily ruling on petitions for
leave to intervene is nct appealable under 10 CFR ! 2.714a in

.

a situation where the Board cannot rule on contentions and the
need for an evidentiary hearing until after the special
prehearing conference required under 10 CFR & 2.751a and where
the petitioners denied intervention may qualify on refiling.
Consumers' Power Comoany (Midland Plant, Units 1 & 2), LBP-
78-27, 8 NRC 275, 280 (1978).

While-the regulations do not explicitly provide for Com-
mission review of decisions on intervention, the Commission
has entertained appeals in this regard and review by the
Commission apparently may be sought. Florida Power & Liaht
[p_,. (St. Lucie Plant, Unit 2), CLI-78-12, 7 NRC 939 (1978).

With regard to briefing on appeals,10 CFR 6 2.714a does not
authorize ar appellant to file a brief in reply to parties'

iq,3 briefs in opposition to the appeal. Rather, leave to file a i,

Lt i reply brief must be obtained. Nuclear EnaineerLng lqmj V (Sheffield, 111. Low-level Radioactive Waste Disposal Site), j
L ALAB-473, 7 Nr.C 737, 745 n.9 (1978). |

L
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2.9.7.1. Standards for Reversal of Rulings on Intervention .

JA Licensing. Board has wide latitude to permit the amendment of
'

' defective petitions prior to the. issuance of its final order
'

on intervention. The Board's decision to allow such amendment
will not be disturbed.on appeal absent a showing of gross
abuse of discretion. Northern States Power Co. (Prairie :

Island Nuclear. Generating Plant, Units.1 & 2), ALAB-107,
6 AEC 188, 194 (1973).

A Licensing Board's determination as to the " personal in-
~

terest" of a petitioner will be. reversed only if it is
'

irrational. Duauesne Licht Co. (Beaver Valley Power Station,
Unit 1), ALAB-109, 6 AEC 243, 244 (1973); . Prairie Island,'

suDra.

Similarly, a Licensing Board's determination that good
cause exists for_ untimely filing will be reversed only

: for an abuse of discretion. USERDA (Clinch River Breeder-
Reactor- Plant), ALAB-354, 4 NRC 383 (1976); Viroinia Electric
& Power Co. (North Anna Power Station, Units 1 & 2), ALAB-342,
4 NRC:98 (1976); Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 & 2), ALAB-339, 4 NRC 20
(1976); Gulf States-Utilities Co. (River Bend Station, Units 1
& 2), ALAB-329, 3 NRC 607 (1976).

The principle that Licensing Board determinations on the
sufficiency of allegations of affected-interest will not be.

. overturned unless irrational presupposes that the appropriate .

legal standard for determining the " personal interest" of a t

petitioner has been invoked. Viroinia Electric and Power
E Comoany (North Anna Nuclear Power Station, Units 1 and 2),

ALAB-522, 9 NRC 54, 57 n.5 (1979). 1

2.9.8' Reinstatement of Intervenor After Withdrawal

A voluntary withdrawal of intervention is "without prejudice"
in.that it does not constitute a legal bar to the later'

reinstatement of the intervention upon the intervenor's
showing of good cause. Mississioni Power & Licht Co. (Grand
Gulf Nuclear Station, Units 1 & 2), LBP-73-41, 6 AFC 1057
(1973). The factors to be considered in the good cause .

determination are generally the same as those considered under '

10 CFR 9 2.714(a) with primary emphasis on the delay of the
proceeding, prejudice to other parties and adequate protection
of the intervenor's interests. Grand Gulf, suDra.

2.9.9 Rights of Intervenors at Hearing

In an operating licence proceeding (with the exception of
r certain NEPA issues), the applicant's license application is
' in issue, not the adequacy of the Staff's review of the
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''' application. An intervenor in an operating license proceeding
is free to challenge directly an unresolved generic safety )

-

issue by filing a proper contention,. but it may not proceed on .

the' basis of allegations that the Staff has somehow failed in i
its performance. Concomitantly, once the record has closed, a- '

generic safety issue may be litigated directly only if
,

st.indards for late-filed contentions and reopening the record
are met. Pacific Ces and Electric Co. (Diablo Canyon Nuc. lear
Power Plant, Units 1 and 2), ALAB-728, 17 NRC 777, 807 (1983),
review denied, CLI-83-32, 18 NRC 1309 (1953).

The rules cannot legitimately be read as requiring that, once
an intervenor is represented by counsel, that counsel be the
party's sole representative in thc proceeding. Consumers
Power Co. (Midland Plant, Units 1 and 2), LBP-83-28,17 NRC
987, 994 (1983).

When a. party is permitted te enter a case late, it is
expected to take the case as it finds it. It follows
that when a party that has participated in a case all along
simply changes representatives in midstream, kr.owledge of tha
matters already heard and received into evidence is imputed to
it. Metropolitan Edison Co (Three M;1e Island Nuclear *

Station, Unit 1), ALAB-772, 19 NRC 1193, 1246 (1984), rev'd 'j) in part on other arounds, Cll-35-2, 21 NRC 282 (1985)./

V
An intervenor's . status as a party in a proceeding does not of
itself make .it a spokesman for others. Public Service Co. of
New Hampshire (Seabrook Station,~ Units 1 and 2), LBP-86-34, 24
NRC 549, 550 n.1 (1986), aff'd, ALAB-854, 24 NRC 783 (1986),
citina, Puaet Sound Power and Licht Co. (Skagit Nuclear Power
Project, Units 1 and 2), ALAB-556, 10 NRC 30, 33 (1979).

Under principles enunciated in Prairie Islarid, en intervenor
iaay ordinarily conduct additional cross-examination and submit
proposed factual and legal findings on contentions sponsored
by others. Northern States Power Co. (Prairie Island Nuclearo

| Generating Plant, Units 1 and 2), ALAB-244, 8 AEC 857, 863,
~

867-68 (1974), aff'd in certinent part, LLI-75-1, 1 NRC 1
(1975). However, that does not elevate the ittervenor's
status to that of co-sponsor of the contentions. The

| Commission's regulations require that, at the outset of a ,

p case, each intervenor submit "a list of the contentions which
| it seeks to have lit; gated." 10 CFR 9 2.714(b). It follows
L from this that one intervenor may not introduce affirmative

evidence on issues raised by another intervenor's contentions.
Prairie Island, suora, 8 AEC at 869 n.17; Houston Liahtina and

p, Power Co. (South Texas Project, Units 1 and 2', ALAB-799, 21
|| NRC 360, 383 n.102 (1985).
|.. -

![8 Contentions left withcut a sponsor due to the withdraval of
L ( ,,/ one intervenor may be adopted by another intervenor upon
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satisfaction of the five-factor balancing test ordinarily used 1
to determine whether to grant a'non-timely request for
intervention, or to permit the introduction of additional j

contentions by an existing intervenor after the filing date.
Houston Lichtina and Power CL. (South-Texas Project, Units 1 *

and 2), AL AB-799, 21 NRC 360,' 381-82 (1985). M 10 CFR
49 2.714(a)(1),(b).- For a detailed discussion of the five-
factor test, M Sections 2.9.3.3.3 and 2.9.5.5. :

;

A-contention which has been joined by two joint intervenors
may not be withdrawn without the consent of both joint,

intervenors. Either of the joint intervenors may litigate the - !
contention upon the other intervenor's withdrawal of sponsor - .

ship for the contention. Public Service Co. of New Hamoshjr_q
(Seabrook' Station, Unitt i and 2), LBP-86-27. 24 NRC 103, 106
(1986).

.

An intervenor in an operating license proceeding may not
proceed on the basis of illegations that the Staff has somehow
failed in its performance; ct least when the evidence shows

,

that the alleged inadequate Staff review did not result in
inadequacies in the analyses and performance of the applicant. ;

Lona Island Lichtina Co. (Shoreham Nuclear Power Station, Unit
1),-LBP-83-57, 18 NRC 445, 565 n.29 (1983), citina, Pacific ;

Gas and Electric Co. -(Diablo Canyon Nuclear Power Plant, Units ;
.

iI and 2), ALAD-728, 17 URC 777, 807 (1983), review denied,
CLI-83-32, 18 NRC 1309 (1983)'.

2.9.9.1 Furden of Proof4

. A 'icmae generally bears the ultimate burden of proof.
& y.v.litan Edison Co. (Three Mile Islar.d Nuclear Station,
Un t ij,-ALAB-697, 16 NRC 1265, 1271 (1982), citina, 10 CFR
9 ?.i.$2. But intervenors must give some basis for further
inauiry. Three Mile Island, supra,16 NRC at 1271, citina,
Pennsylvania Power and Licht Co. and Alleahany Electric a

!f_gooerative. Inc. (Susquehanna Steam Electric Station, Units 1
and 2), ALAB-613, 12 NRC 317, 340 (1980). Leg Section 3.7.g

An intervenor has the burden of going forward with respect to
issues raised by his contentions. Philadelohia Electric Co.
(Limerick Generating Station, Units 1 1 2), ALAB-262, 1 NRC
163, 191 (1975); Commonwealth Edison Co. (Zion Station, Units
1 & 2), ALAB-226, 8 AEC 381, 388-89 (1974). For a more
detailed discussion, jtqq Section 3.7.2. q

2.9.9.2 Presentation of Evidence i

2.9.9.2.1 Affirmative Presentation by Intervenor/ Participants

An it.tervenor may not aoduce affirmative evidence on an issue '

L not raised by him unless and until he amends his contentions.
Northere States Power Co. (Prairie Island Nuclear Generating
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Plant, Units 1 & 2), ^ LAB-244, 8 AEC 857, 869 n.'.', reconsid..

ggIL,., ALAB-252, 3 AEC 1175 (1974), aff'd, CLI-75-1, 1 NRC 1 ,

(1975). . This rule does not apply to an interested State
participating under 10 CFR 9 2.715(c). Such a State may
produce evidence'on issues not raised by it. Pro.iect
Manaaement Coro. (Clinch River Breeder Reactor), ALAB-354,.
4 NRC 383,.392-93 (1976). ,

'

2.9.9.2.2 Consolidation of Intervenor Presentatient

A Licensing Board, in permitting intervention, may.consol-
idate intervenors for the purpose of restricting duplica-

.
tive or repetitive evidence and argument. 10 CFR
6 2.714(e). In addition, parties with substantially.
similar interests and contentions may be ordered to con-
solidate their presentation of evidence, cross-examination and .

participation in general pursuant to 10 CFR l 2.715a. An
order consolidating the participation.of'one party with the,

others may not be appealed prior to the conclusion of the
. proceeding. Portland General Electric Co_. (Trojan Nuclear
Plant), ALAB-496, 8 NRC 308-309 (1978); . Gulf Stut es Utilities
(p (River Bend Station, Units 1 and 2), LBP-83-52A, 18 NRC
265, 272-73 (1983), citina,'Etatement of Policy or Conduct of |m

fN. Licensino Proceedings, CLI-81-8, 13 NRC 452, 405 (1981). Egg
~

( j alLq Philadelphia Electric Co. (Limerick Generating Station,
-U 'Jnits l' and 2), ALAB-808, 21 NRC 1595,1601- (1985).

The NRC Rules of Practice permit the consolidation of
intervenors, but only where those parties have substantially
the'same interest that may be affected by the proceeding and
where consolidation would not prejudice the rights of any
party. [gnsumers Power Co. (Midland plant, Units.1 and 2), <

LBP-83-28,-17 NRC 987, 993 (1983).

Only parties to a Commission licensing proceeding.may be
consolidated. Petitioners who are not admitted as parties may
not be consolidated for the purposes of. participation as a

L single party. 10 CFR S 2.715a; Commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit 1), CLI-81-25, 14 NRC
616, 623 (1981).

_

L Where intervenors have filed consolidated briefs they may be
L treated as a consolidated party; one intervenor may be
E appointed lead intervenor for purposes of coordinating.

responses to discovery, but discovery requests should be
served on each party intervenor. It is not necessary that a
contention or contentions be identified to any one of the

= intervening parties, so long as there is at least ene
contentior, edmitted per intervenor. Cleveland Eiectric

- {Q
Illuminatino Gk (Perry Nuclear Power Plant, Units 1 and 2),

/ LBP-81-35, 14 NRC 682, 687 (1981).

I
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The Commission has issued a' policy statement. relating to
consolidation of intervenars and the conduct of licensino
proceedings. Pursuant to that Commission guidance, consolida- i,

tion should not be ordered when it will prejudice'the rights. '

of any intervenor; however, in- all appropriate cases, single, ;

lead .intervenors should be designated to present ' evidence, i

conduct cross-examination,-submit briefs, and propose findings
of fact, conclusions of law, and argument. Except where other
intervenors' interests will be prejudiced or upon a showing
that the record will be inconplete, those activities should '

not be performed by.such other intervenors. Statement of
Policv on Conduct of Licensina Proceedinas, CLI-81-8,13 NRC
452, 4'35 (1981).

2.9.9.3 Cross-Examination by Intervenors-

An intervenor may engage in cross-examination of witnesses
dealing with issues not raised by him if the intervenor has a
discernible interest in resolution of those issues. Northern
States Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 & 2), CLI-75-1, 1 NRC 1 (1975); Northern States Pqger

i

1 (Prairie Island Nuclear Generating Plant,- Units 1 & 2),
f ~ALAB-244, 8 AEC 857, 867-68.(1974); Consumers Power Co.
H (Midland Plant, Units 1 and 2), LBP-85-2, 21 NRC 24, 32

(1985), vacated as mool, ALAB-842, 24 NRC 197 (1986).
Licensing Boards must carefully restrict and monitor such
cross-examination, however, to avoid repetition. Erairie
' Island, agr_g,1 NRC 1.

. In general, the intervenor's cross-examination may not be
used to expand the number or boundaries of contested issues.

L Prairie Island, supra, 3 AEC 857. For a further discussion,
| 1eg Section 3.13.1. p

L
' 2.9.9.4 Intervenor's Right to File Proposed Findings

An intervenor may file proposed findings with respect to all
issues whether or not raised by his own contentions. Northern
States Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 &-2), ALAB-244, 8 AEC 857, 863 (1974); Consumars Power
A (Midland Plant, Units 1 and 2), LBP-85-2, 21 NRC 24, 32
(1985), vacated as moot, ALAB-842, 24 NRC 197 (1986).

A Board in its discretion may refuse to rule on an issue in
its initial decision if the party raising the issi.e has not
filed proposed findings of fact :d conclusions of law.
Statement of Policy on Conduct oi licensina Proceedinas, CL1-
81-8, 13 NRC 452, 457 (1981).

The right to file proposed findings of fact in an adjudi-
cation is not unlawfully abridged unless there was prejudicial
error in ref_ sing to admit the evidence that would have been
the subject of the findings. Southern California Edison Co.
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(San Onofre Nuclear Generati.ig Station, Units 2 and 3), CLI- l
82-11, 15 NRC 1383, 1384 (1982). ]

'2.9.9.5 '.*.Llencanca at/ Participation in Prehearing Conferences /
Hearings

an intervenor seeking to De excused from a prehearing
--

conference should file a request to-this effect before the
conference date. Such a request should present the justifica-
tion for not attenoing. Public Service Co.-of New Hampshire-

(Seabrcok Sta. tion, Units 1 & 2), ALAB-488,=8 NRC 187, 190-9)
(1978). For a discussion of a party's duty to attend
hearings, ng Section 3.6.

,
.

Where an intervenor indicates its intention not to participate
in the evidentiary hearing, the intervenor may be held in '

.
default and its admitted contentions dismirsed although the-

"

Licensing Board will review those contentions to assure that ,

they do not raise serious matters that must be considered.
Boston Edison Co. (Pilgrim Nuclear Generating Station, U lt
2), LBP-76-7, 3 NRC 156, 157 (1976).

.

An appropriate sanction for willful refusal to attend a
Prehearing Conference is dismissal of the petition for

rO- intervention. In the alternative, an appropriate sanction is
, f' the acceptance of the truth of all statenents made by-the' ' ~

applicant or the NRC Staff at the Special Prehearing Con-
ference. Application of that sanction would- also result in
dismissal. Wisconsin Electric Power Co. (Point Beach Nuclear

, Plant, Unit 1), LBP-82-108, 16 NRC 1811, 1817 (1982).

A Licensing Board is not expected to sit idly by when parties
refuso to comply with its orders. Pursuant to 10 CFR 9'2.718,
a Licensing Board has the pawer and the duty to maintain
order, to take appropriate action t9 avoid delay and to -

regulate the course of.the hearing and the conduct of the
participants. Furthermore, pursuant to 10 CFR 6 2.707, the
refu::al of a pety to comply with a Board order relating to
its appearance at a proceeding constitutes a default for which
a Licensing Board may make such orders in regard to the
failure as are just. Lona Island liahtina Co. (Shoreham

L Nuclear Power Station, Unit 1), LBP-82-115, 16 NRC 1923, 1928
I (19P,2) .
1

[ A party may not be heard to complain that its rights were
' unjustly abridged after having purposefully refused to
h participate. Lona Island Liahtina CL (Shoreham Nuclear
p Power Station, Unit 1), LBP-82-ll5, 16 NRC 1923, 1935 (1982).

- Disnissal of a party is the ultimate sanction applicable to an
| intervenor. On the other hand, where a party fails to carry
y"J out the responsibilities impo'ad by the fact of its participa-

tion in the proceeding, such a party may be found to be in
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default and its contentions dismissed. Consumers Power Co.
(Palisades Nuclear Power Facili"y), LBP-82-101,16 NRC 1594,
1595-1596_ (1981), n11103, Boston Edison Ch (Pilgrim Nuclearp~
Generating Station, Unit No. 2), LBP-76-/, 3 NRC 156 (1976).

2.9.9.6 Pleadings an-1 Documents of Intervenors

An'intervenor may not disregard-an adjudicatory board's
: direction to file a memorandum without first seeking leave
of the board. Public Service Co. of New Hamoshire (Sea- ,

brook Station, Units 1 & 2), ALAB-488, 8 NRC 187 (1978),'

-y

2.9.10 Cost of Intervention
'

2.9 10.1 Financial Assistance to Intervenors

' The question of funding of intervenors' participa. tion was
addressed by the Commission in Nuclear Reculatory Commission
(Financial Assistance to Participants in Commission Procee''-
ings), CLI 76-23, 4 NRC 494 (1976). Therein, the Commission
stated that it would not provide funding for participants in

.

licenting, enforcement or antitrust proc.eedings and that it!

also would not provide such funding for ;>articipants in
rulereaking proceedings as a general propcsition, although it
would attempt to provide funds for cualified GESMO partici-
pants.,

Part of the basis for the' Commission's determination was an
opinion issued by the Comptroller General. Noting that the
Commission lacks express statutory authority to provide funds,
the opinion stated that the Commission might nevertheless ,

provide funds to a p rticipant if the Commission determir.es
that: (1) it crnnot male the necessary licensing or rulemaking
determinaticas unless financial assistcoce is extended to the
participant who requires it; and (2) the funded participation

,

is " essential" to the Commission's disposition of the' issues.
The Commission found that it could not make these deter-
mirations with respect to participants in licensing, enforce-
ment, antitrust and general ruinaking proceedings. On the
other hand, due to the singular importance cf the GESMO
proceeding:., the Commission would seek to provide financial
assistance to GESM(' participants who applied by a specified
'leadline and who qualified for such assistance.

Subsequent to CLI-76-23, the Comptroller General issued an
opinion on funding of intervenorr, in FDA proceedings. That
ruling was a major shift from the opinion issued by the
Comptroller G - mral in the NPC case in that the test set out
therein was not whether intervention was " essential" but
wh' ether it could " reasonably be npected to cantribute

' rubstantially to a full and fan determination" of the pending
matter,'=
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In-1976, the Comptroller GenerO issued two decisions in
which he held that " funding of intervenors in the absence
of specific Congressional authorization was permissible
where participation by'thL.intervenor is required by
statute or intervention is necessary to assure adequate
representation of opposing points of view A_qd the inter-
venor is ina 'ent or otherwise unable to bear the finan-
cial cost on participation." However, this position was

i overruled by the Second Circuit Court of Appeals, which
held that an agency could not fund' participants in its
proceedings without a specific grant ef authority from
the Congress. Greene County Plannina Board v. FPC, 559
F.2d 1227'(2d Cir. 1977), cert. denied, 434 U.S. 1086 (1978).
On this basis, in part, funding for intervenors was denied in
Exxon Nuclear Comnany. Inci (Low Enriched Uranium Exports tom'
EURATOM Member Nations), CLI-77-31, C NRC 849 (1977).

j
'

The Commission is in favor of funding intervenors but Congress
has precluded such funding for fiscal year 1980. Metronolitan
Mison Co. (Three Mile Island Nuclear Station. Unit 1), CLI- 4

80-19, 11 NRC 700 and CL1-80-20, 11 NRC 705 (l?80). Anthori- I

zation acts for subsequent fiscal years have explicitly
prohibited NRC from utilizing appropriated monies to fund ,

"
6 intervenors. Sea Rochester Gas and Electric Coro. (R.E.
> i Ginna Nuclear Plant, Unit 1), LBP-83-73,18 NRC 1231,1239
V- (1983).

A claim for funding by intervenor for past participation is
precluded because the Commission has determined not to
initiate a program to provide funding for intervenors.
Puerto Rico Power Authority (North Ccast Nuclear Plant, Unit i

1), L8P-80-15, 11 NRC 765, 767-768 (1980). j

Some financial assistance was made available to intervenors
for procedural matters, such as free transcripts in adjudica- 1
tory proceedings on an application for a license or an amend-
ment thereto in prior Commission rules. 10 CFR ss 2.708(d),
2.712(f) and 2.750(c). (45 Fed. Rea. 49535, July 25,1980). 1

Those rules have since been amended so that procedural |
financial . assistance is not now available, i

The Commission is not empowered to expend its appropri- k
ated funds for the purpose of funding consultants to
intervenors. See P.L. 97-88, Title V Section 502 [95
Stat. 1148 (1981)] and P.L. 97-276 Section 101(g) [96
Stat. 1135 (1982)]. Nor does it appear that the Commission
has authority to require the utility-applicants to do so
or tc assess fees for that purpose where the service to
be performed is for intervenors' benefit and is not one

6- needed by the Commission to discharge its own licensing
) responsibilities. S9_g Mississinoi Power and Liaht Co.

,, V v. NRC, 601 F.2d 223 (5th Cir. 1979), cert, denied, 444
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U.S.:1102 (1980). See also &Ltjorial Cable Television ]
Association. Inc. v. United States, 415 U.S. 336 (1978); "

Federal Power Commission v. New Enaland Power Co., 415
U.S. 345 (1974); Ljncinnati Gas and Electric Co. (William 4

H. Zimmer Nuclear Power Station, Unit No. 1), CLI-82-40,
16 NRC 1717 (1982); Metrooolitar. Edison Co. (Three Mile .i
Island Nuclear Station, Unit 1), ALAB-772,19 NRC 1193,
1273'(1984), rev'd in part on other arounds, CLI-85-2, <

21 NRC 282 (1985); Metropolitan Edison Co. (Thcee Mile 4
Island Nuclear Station, Unit 1), ALAB-807, 21 NRC 1195,
1212 (1985), citina, Pub. L. No.- 98 360, 98 Stat. 403 *

(1984).- Sgg Houston Liahtina and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-625, I? NRC
13, 14-15 (1981).

'

;

2.9.10.2 Intervenors' Witnesses

The Appeal Board has indicated that where an interveror would
call a witness but for the intervenor's financial in ability to

L do so, the Licensing Board may call the witness as a Board
L witness and anborize NRC payment 'of the usual witness fees ,

and expenses. The decision to take such action is a matter of -

Licensing Board-discretion which should be exercised with
'

circumspection. If the Board calls such a witness as:its own,-
it should limit cross-examination to the scope of the direct
examination. Consumers Power Co. (Midland Plant, Units 1 &

|: 2), ALAB-382, 5 NRC 603, 607-608 (1977).
| >

L 2.9.11 Appeals by Intervenors -

An intervenor may seek appellate redress on all issues
| whether or not those issues were raised by his own con- |
|g tentions. Northern States Power Cot (Prairie Island Nuclear
|' Generating Plant, Units 1 & 2), ALAB-244, 8 AEC 857, 863
|| (1974).

|- 2.9.12 Intervention in Remanded Proceedings
1

The Licensing Board was "rnanifestly correct" in rejecting ae

L petition requesting intervention in a remanded proceeding
-

'

! where the scope of the remanded proceeding had been limited by
| the Commission, and the petition for intervention dealt with

matters outside that scope. The Licensing Board had limited
|- jurisdiction In the proceeding and could consider only what-
| had been remanded to it. Carolina Power and Liaht Company-

(Shearon Harris Nuclear Power Plant, Units 1-4), ALAB-526, 9
[ NRC 122, 124 n.3 (1979),

c e
JUNE 1989 PREHEARING MATTERS 102

_ _ . .



. .- . . .-
,

'S (

s

i

[] s 2.10.1.2

2.10 ' Nonnarty Partictoation - List'.ted AnnearancLar,d Interested'

: States
!

2.10.1 Limited Appearances in NRC Adjudicatory Proceedings
,

L
,

L Although limited appearees are not parties to any proceeding,
statements by limited appearees can serve to alert the' >

Licensing Board and the parties to areas in which ev;dence may
,

i need to be adduced. Iowa Electric Llaht & Power Co. (Duane t

| Arnold Energy Center), ALAB-108, 6 AEC 195,-196 n.4 (1973).
!

L 2.10.1.1 Requirements for Limited Appearance

The requirements for becoming a limited appearee are set
! out in 10 CFR S 2.715. Based upon that section, the
L requirements for limited appearances are generally within

the discretion of the presiding officer in the proceeding,
i Commonwealth Eoison Co. (Dresden Nuclear Power Station, Unit
(. 1), CLI-81-25, 14 NRC 616, 623 (1981).
1

| 2.10.1.2 Scope / Limitations of Limited Appearances

Under 10 CFR 9 2.715(a), the role of a limited appearee is
restricted to making oral or written statements of his

L /ny position on the' issues within such limits and on such
|b/ conditions as the Board may fix.

Pursuant to 10 CFR S 2.715(a), limited appearance statements
may be permitted at the discretion of the presiding officer,
but the person admitted may not otherwise participate in the

.|- proceeding. Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), CLI 83-25, 18 NRC 327, 333 (1983).

A limited appearance statement is not evidence and need only
be taken into accouat by the Licensing Board to the extent
that it may alert the Board or parties to areas in which;

evidence may need to be adduced. Iowa Elee.tric Liaht & Power
Co.,ALAB-108, supra,(dictum).L

L The purpose of limited appearar.ce stat;ments is to alert the
: Licensing Board and parties to arcas in which evidence may

need to be adduced. Such statements do not constitute
evidence, and accordingly, the Board is not obligated to<

discuss them in its decision. Louisiana Power and Licht Co.
(Waterford Steam Electric Station, Unit 3), ALAB-732,17 NRC
1076, 1087 n.12 (1983), citina,10 CFR S 2.715(a); Jo_wl,

Electric Liaht and Power Co. (Duane Arnold Energy Center),
-ALAB-108, 6 AEC 195, 196 n.4 (1973). i

A person who makes a limited appearance before a Licensing
-/ y Board may not appeal fr<.m that Board's decision. Metropolitan
V' Edison Company (Three Mile Island Nuclear Generating Station,

Unit 2), ALAB-454, 7 NRC 39 (1978).
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2.10.2 Participation by Nonparty Interested States
;

Under 10 CFR 6 2.715(c), an interested State may partici- - :

pate in a proc.eeding even though it is not a party. In
this context, the. Board must-afford representatives of i

the interested State the opportunity to introduce evi-- '

E dence, interrogate witnesses and advise-the Commission.
In so doing, the. interested State need not take a posi-
tion on any of the issues. Even though a State has
submitted contentions and intervened under 10 CFR S 2.714, 1

: it may participate as an " interested State" under 10 CFR '

S 2.715(c) on issues in the proceeding not raised by its
own contentions. USERDA (Clinch River Breeder Reactor
Plant), ALAB-354, 4 NRC 383 (1976); Lona Island Liahtina
.CL-(Shoreham Nuclear Power Station, Unit 1), LBP-82-19,
15 NRC 001, 617 (1982). See also Public Service Co. of
New Hampshire (Seabrook Station, Units 1 and 2), LBP 82-76,-:

16 NRC 1029, 1079 (1982), citina, Gulf States Utilities Co.
.

(River Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760
(1977). However, once a party is admitted as an interested
State under Section 2.715(c), it may not reserve the right to i
intervene later under Section 2.714 with full party status. A
petition to intervene under the provisions of the latter
section must conform to the requirements- for late filed -

petitions. Consolidated Edison Co. of N.Y.-(Indian: Point,
'

L Unit No. 2) and Powgr Authority of the State of N.Y. (Indian
.

Point, Unit No. 3), LBP-82-25,15 NRC 715, 723 (1982).

A Licensing Board may require the representative of an
interested State to indicate in advance of the hearing the'

L subject matter on which it wishes to participate, but such
L a showing is not a prerequisite of admission under 10 CFR

s 2.715(c). Indian Point, supra, 15 NRC at 723.

Section 2.715(c) states that the Commission shall " afford
representatives of an interested State... and or agencies

r thereof, a reasonable opportunity to participate." Given this
language; a Licensing Board is not limited to recognizing only
one representative of a State. Thus the Licensing Board may
admit the Attorney General of an interested State even though
a State' law designates another person as the State's represen-
tative. Indian Point, supra, 15 NRC at 719. Although some
language in the Indian Point decision seemed to indicate that

! State law does not control the designation of a State
!- representative, the decision actually rested Lpon the fact
L that the State Attorney General did not agree that the State
i law designated someone other than the Attorney General to -

represent the State. In the absence of a contrary judicial
decision, the Commission will defer to the Attorney General's
interpretation of the State law designating the State's repre-
sentative. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-862, 25 NRC 144, 148, 149 and

I n.13 (1987).
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A State participating as an interested State may appeal an
adjudicatory board's decision so that an interested State .

'participating under 13 CFR 9 -2.715(c) constitutes the sole
exception to the normal mle that a nonp.rty -to a proceeding
Iray not appeal from thr ision in that proceeding. .

*

Metrooolitan Edison Co. L ree Mile Island Nuclear Generating
Station, Unit 2), ALAB-- 7 NRC 39 (1978).

,

Section 274(1) of the Atomic Energy Act confers a right to
. participate in licensing proceedings on the State of loca-

,'

tion for the subject facili' aowever, 10 CFR 6 2.715(c)
of the Commission's Rules of Practice extends an oppor-
tunity to participate not merely to-the State in which a
facility.will be located, but also to those other States
that demonstrate. an interest cognizable under Section
2.715(c). Exxon Nuclear Comoany. Inc. (Nuclear Fuel Recovery
and Recycling Center), ALAB-447, 6 NRC 873 (1977). S g_q , L L .,
Philadelphia Electric Co. (Peach Bottom Atomic Power Station,
Units 2 & 3), CLI-74-32, 8 AEC 217 (1974).

Althcugh a State seeking to participate as an " interested
State" under Section 2.715(c) need not state contentions,
once in the proceeding it must comply with all the procedural ,

q rules and is subject to the same requirements as parties
1 ; appearing before the Board. Gulf States Utilities-Co. (River
v Bend Station, Units 1 & 2), ALAB-444,.6 WRC 750-(1977);

Illinois Power A (Clinton Power Station, Unit No.1), LEF-
82-103, 16 NRC 1603, 1615 (1982), citina, River Bend,-supra, 6
NRC at 768. Nevertheless, the Commission has emphasized that
the participation of an interested sovereign State, as a full
party or otherwise, is always desirable in the NRC licensing
process. Public Service Company of New Hampshire (Seabrook
Station, Unit 1 & 2), CLI-77-25, 6 NRC 535 (1977). A State's
participation may be so important that the State's desire to
be a party to Commission review may be one factor to consid3r
in determining whether the State should be permitted to
participate in the Commission review, even though the State
has not fully complied with the requirements for such
participation. E '

A State has no right to participate in adminis'rative appeals
when it has not participated in the underlying hearing. The
Commission will deny a State's extremely untimely pt:ition to
intervene as a non-party interested State which is filed on !

che eve of the Commission's licensing decision. .Q_ level and
Electric Illuminatina Co. (Perry Nuclear Power Plant, Units 1
and 2), CLI-86-20, 24 NRC 518, 519 (1986), aff'd sub nom. Chio
v. NRC, 814 F.2d 258 (6th Cir. 1987).

1

n 10 CFR @ 2.715(c) has been amended to include counties and !
I

t municipalities and agencies thereof as governmental entities
L in addition to States which may participate in NRC adjudica-

tory proceedings as " interested" government bodies.
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A governmental body must demonstrate a genuine interest in i

participating in the proceeding. A Licensing Board denied a-
municipality permission to participate as an interested State

'

in a reopened hearing where the municipality _ failed to: file i

proposed findings of fact; comply with a Board Order to
indicatewith reasonable specificity the subject matters on ,

which it desired to participate; appear at an earlier _i
evidentiary hearing; and specify'its objections to the Staff

_

' reports which were the focus of the reopened hearing. Public
'

Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-86-24, 24 NRC.132, 136 (1986).

Section 2.715(c) was also amended to more clearly delineate I,

the participation rights of " interested" government-bodies.
As amended, this section provides that " interested" government
bodies may introduce evidence, interrogate witnesses, advise >

the Commission without taking a position on any issue, file
proposed findings, appeal the Licensing Board's. decision, and .

seek review by the Commission.

The mere filing by a State of a petition to participate in an t

operating license application pursuant to 10 CFR 9 2.715(c) as
an interested State is not cause for ordering a hearing. The
application can receive a thorough agency review, outside of '

the hearing process, absent indications of significant *

controverted matters or serious safety er environmental
issues. Niaaara Mohawk Power Coro. (Nine Mile Point Nuclear
Station, Unit 2), LBP-83-45, 18 NRC 213, 216 (1983); Duauesnn

.

Liaht Co. (Beaver Valley Power Station, Unit 2), LBP-84-6, 19 '

NRC 393, 426 (1984), citina, Northern States Power Co. (Tyrone
Energy Park, Unit 1), CLI-80-36, 12 NRC 523, 527 (1980).

Although a State has a statutory right to a nasonable
opportunity to participate in NRC proceedings, it'may not
seek to appeal on issues it did not participate in below, or
seek remand of those issues. However, the State is given an
opportunity to file a brief amicus curiae. Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2),
ALAB-583, 11 NRC 447 (1980).

A late decisiun by the Governor of a State to participate as I

representative of an interested State can be granted, but the
Governor must take the proceeding as he finds it. He cannot
complain of rulings made or' procedural arrangements settled

,

prior to his participation. Pacific Gas and Electric Company i

(Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-600,12 I
tiRC 3, 8 (1980); Lona Island Liahtina Co. (Shoreham Nuclear |

Power Station, Unit 1), LBP-83-13, 17 NRC 469, 471-72 (1983), |
citina,10 CFR S 2.715(c); Cincinnati Gas and Electric Co. |
(Wm. H. Zimmer Nuclear Station), LBP-80-6,11 NRC 148,151 j
(1980). i

|

JUNE 1989 PREHEARING MATTERS 106

,

_ . . - -- . - - -



, . , - . .

$

.

1

/ 9 2.10.2
L.) 1

An interested State that has elected' to litigate issues as a !
full party under 10 CFR f 2.714 is- accorded the rights of an .I
" interested State" under 10 CFR 9 2.715(c) as to all other
issues. Public Service Co. of New Hamoshire (Seabrook j
Station, Units 1 and 2), LBP-83-9, 17 NRC 403, 407 (19B3), lcitina, Pro.iect Manaaement Coro. (Clinch River Breeder

- Reactor Plant). ALAB-354, 4 NRC 383, 392-93 (1976).
,

1

10 CFR 6 2.715(c) authorizes an interested State to intro- |
duce evidence with respect to those issues on which it
has not taken.a position. However, at the earliest pos-

. sible date in advance of the hearing,= an interested State-
must state with reasonable spect ficity those subject areas, .
- other than its own contentions, in which it intends to i

participate. Seabrook, supra, 17 NRC at 407.

The presiding officer max require an interested governmental
entity to indicate with reasonable specificity, in advance of
ibf hearina, the subject matters on which it desires, to
participate. However, once the time for identification of new
issues by even a governmental participant has passed, either
by. schedule set by_the Board or by circumstances, any new
contention'thereafter advanced by the governmental' participant

: fm must meet the test for nontimely contentions. Lono Island

| - (V)
Liahtina Co. (Shoreham Nuclear Power Station, Unit.1), LBP-83-
30, 17 NRC 1132, 1140 (1983), Sag, .qa,., Lpna Island Liahting
A (Shoreham Nuclear Power Station, Unit 1), LBP-82-19,15
NRC 601, 617 (1982).

L An interested Statt, once admitted to a proceeding, must
L observe the procedural requirements applicable to other
i participants. Every party, however, may seek modification
| for good cause of time limits previously set by a Board. ;

? Moreover, good cause, by its very nature, must be an ad hoc
determination based on the facts and circumstances applicable
to the particular determination. Houston Liahtino 4nd Power
1 (South Texas Project, Units 1 and 2), LBP-83-26, 17 NRC
945,' 947 (1983).

|.
| Although an interested State must observe applicable proce-
'

dural requirements, including time limits, the facts and
E circumstances which would constitute good cause for extending
i the time available to a State may not be coextensive with
; those warranting that action for another perty. States need
" not, although they may, take a position with respect to an

issue in order to participate in the resolution of that issue.
L Reflecting political changes which uniquely bear upon bodies
| such as Str.tes, a State's position on an issue (and the degree
H of its participation with respect to that issue) might under-
eq standably change during the course of a Board's consideration

ll of the issue. The Commission itself has recognized such.

;d factors, and it has permitted States to particip:te even whereI

L' contrary to a procedural requirement which might bar another
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party's participation. Houston Liahtina and Power Co. (South >

Texas Project, Units 1 and 2), LBP-83-26, 17 NRC 945, 947-
(1983), gLt_ing, Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), CLI-77-25, 6 NRC 535 (1977). Sag 10
CFR s 2.715(c).

A county does not lose its right to participate as an in-
terested governmental agency pursuant to 10 CFR s 2.715(c)
because it has elected to participate as a full intervenor !
on specified contentions. Lona Island Lichtina Co._
(Shoreham-Nuclear Power Station, Unit 1), LBP-83-30, 17 3,

NRC 1132, 1139 (1983), citino, Lona Island Liahtina Co. i"

(Shoreham Nuclear Power Station, Unit 1), LBP-82-19,15 NRC
b01,617_(1982). *

. Any governmental participant seeking to advance a late
contention or issue, whether or not it be a participant
already in the case or one sceking to enter, must satisfy the

*criteria for late-filed contentions as well as the criteria
for reopening the record. Shorat33, ninta,17 NRC at 1140.

2.11 Discovery
i.

2.11.1 Time for Discovery

Discovery begins on admitted contentions after the first
prehearing conference. 10 CFR 2.740(a)(1). D. uke Power Co.u

(Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6, 16 NRC ,
.

1937,1945.(1982). .

Under 10 CFR 2.740(b)(1), there can be no formal discovery
prior _to the special-prehearing conference provided for in
Section 2.751a. In any event, a potential intervenor has no ,

right to seek discovery prior to filing his petition to
intervene. Wisconsin Electric Power Co.- (Koshkonong Nuclear

h Plant, Units 1 & 2), CLI-74-45, 8 AEC 928 (1974); Northern
? States Power Co. (Prairie 1siand Nuclear Generating Plant,
f

Units 1-& 2), ALAB-107, 6 AEC 188, recons _id. den., ALAB-110,
L 6 AEC 247, aff'd, CLI-73-12, 6 AEC 241 (1973). See also El
L v. AEC, 502 F.2d 424, 428-29 (D.C. Cir. 1974). Once an
h intervenor has been admitted, formal discovery is limited to
|- matters in controversy which have been admitted. 10 CFR s

2.740(b)(1), Discovery on the subject matter of a contention
L in a licensing procceding can be obtained only after the con-
I tention has been admitted to the proceeding. Wisconnu
1: Electric Power CL. (Point Beach Nuclear Plant, Unit 1), ALAB-
| 696, 16 NRC 1245, 1263 (1982). S_qg Vermont Yankee Nuclear
|| Power Corp. (Vermont Yankee Nuclear Power Station), LBP-88-25,
L 28 NRC 394, 396 (1988) (the scope of a contention is deter-
L mined by the literal terms of the contention, coupled with its

stated bases), recon dd. denied on other arounds, LBP-88-25A,
,

l- 28 NRC 435 (1988).
1:
U
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A Licensing Board denied an applicant's motion for 1 o
commence limited discovery against persons who had filed
petitions to intervene (at that point, nonparties). The Board
entertained substantial doubt as to.its authority to order the
requested discovery, but denied the motion specifically
because it found no necessity to follow that course of action.'

,

LThe Board discbssed at length the law relating to the
prohibition found in 10 CFR 9 2.740(b)(1) against discovery

.

beginning prior to the prehearing conference provideG for in
10 CFR 6 2.751a. Detroit Edison Canoany (Enrico Fermi Atomic
Power Plant, Unit 2), LBP-78-37, 8 NRC 575, 577-584 (1978).

.

Applicants are entitled to prompt discovery concerning
the bases of_ contentions, since .a good deal of information
is alredy available from the FSAR and other documents
early in the course of the proceeding. Commonwealth Edison
A (Byron Station, Units 1 and 2), LBP-81-30-A, 14 NRC 364,
369 (1981).

Under 10 CFR 6 2.740(b)(1), discovery is ordinarily to be
completed before the prehearing conference held pursuant to 10
CFR 9 2.752, absent good cause shown. The fact that a party
did not engage in prehearing discovery to obtain an expert
witness' " backup" calculations does not preclude a request at

G( T' request. Illinois Power Co. (Clinton Power Station, Units l'&

trial for such information, but the Licensing Board may take
into account the delay in deciding to grant such a last minute.-

2), ALAB-340, 4 NRC 27 (1976).

The fact that late intervention has been permitted should not
disrupt established discovery schedules since a tardy
petitioner with no good excuse must take the proceeding as he
finds it. Nuclear Fuel Services. Inc. (West Valley Reprocess-
ing Plant), CLI-75-4,1 NRC 273 (1975).

Under 10 CFR s 2.740(b)(1), discovery is available after a
contention is admitted and may be terminated a reasonable time
thereafter. Litigants are not entitled to further discovery
as a matter of right with respect to information relevant to a
contention which first surfaces long after discovery on that
contention has been terminated. Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), LBP-84-24, 19 NRC 1418, 1431-
32 (1984), aff'd, ALAB-813, 22 NRC 59 (1985). However, an
Appeal Board has recently held that a Licensing Board abused
its discretion by denying intervenors the opportunity to
conduct discovery of new information submitted by the
applicant and admitted by the Board on a reopened record.
The Appeal Board found that, although there might have been a
need to conduct an expeditious hearing, it was improper to
deny the intervenors the opportunity to conduct any discovery

-h concerning the newly admitted information where it was not
i") shown that the requested discovery would delay the hearing.

Lono Island Liahtina Co. (Shoreham Nuclear Power Station, Unit

-JUNE 1989 PREHEARING MATTERS 109

- . . .. - -- . .



- - ,

!,
' '

|

,

# 2.11.1,

'1), ALAB-832, 23 NRC 135, 160-61 (1986), rev'd in oart on
other arounds, CLI-87-12, 26 NRC 383 (1987).

The-Commission has expressly advised the Licensing Boards to
see that the licensing process moves along at an expeditious ,

Ipace, consistent with the demands of fairness,' and the fact
that a party has )ersonal or other obligations or. fewer
resources than otlers does not relieve the party of its'

hearing obligations. Nor does it entitle the party to an |
'extension of time for discovery absent a showing of good

cause, as judged by the standards of 10 CFR 6 2.711. Texas .

Utilities Generatino Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-82-18, 15 NRC 598, 599 (1982).

A party is not excused 'from compliance with a Board's dis-
covery schedule simply because of the need to prepare for a
related state court trial. Kerr-McGee Chemical Coro. (West -

Chicago Rare Earths Facility), LBP-85-46, 22 NRC 830, 832
(1985).

Though the period for discovery may have long since term-4

inated, at least one Appeal Board decision seems to indicate
that a party may obtain discovery in order to support a motion
to reopen a hearing provided that the party demonstrates with
particularity that discovery would enable it to produce the
needed materials. Vermont Yankee Power Coro. (Vermont Yankee
Nuclear Power Station), ALAB-138, 6 AEC 520, 524 (1973). flyt
igg Metropolitan Edison Co. (Three Miie Island Nuclear
Station, Unit 1), CLI-85-7, 21 NRC 1104, 1106 (1985) and
Louisiana Power and Liaht Co. (Waterford Steam Electric Sta-
tion, Unit 3), CLI-86-1, 23 NRC 1, 6 (1986) where the Commis-
sion has made it very clear that a ruovant seeking to reopen
the record is not entitled to discovery to support its motion.

The question of Board management of discovery was addressed
by the Commission in its Statement of Policy on Conduct of
Licensina Proceedinas, CLI-81-8, 13 NRC 452, 455-456 (1981).
The Commission stated that in virtually all cases individual
Boards should schedule an initial conference with the parties
to set a general discovery schedule immediately after
contentions have been admitted. A Licensing Board may I
establish reasonable deadlines for the completion of dis- '

covery. Cleveland Electric Illuminatina Co. (Perry Nuclear :

Power Plant, Units 1 and 2), LBP-83-79,18 NRC 1400,1401 |

(1983), citina, Statement of Policy, suora, 13 NRC at 456.
Although a Board may extend a discovery deadline upon a i

showing of good cause, a substantial delay between a discovery
deadline and the start of a hearing is not sufficient, without
more, to reopen discovery. Perry, suora, 18 NRC at 1401.

An intervenor who has agreed to an expedited discovery
schedule during a prehearing conference is considered to have |

'

-
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( 9 2.11.2
' waived its objections to the schedule once the hearing has '

started. Philadelohia Electric Co. (Limerick Generating ,

Station, Units 1 and 2), CLI-85-15, 22 NRC 184, 185 (1985);
,

Philadelohia Electric Co. (Liinerick Generating Station, Units '

I and 2), ALAB-845, 24 NRC 220, 251 (1986).

2.11.2 Discovery Rules

In general, the discovery rules as between all parties
except the Staff follow the form of the Federal Rules of
Civil Procedure. The legal authorities and court deci-
sions pertaining to Rule 26 of the Federal Rules of Civil
Procedure provide appropriate guidelines for interpreting
NRC discovery rules. Allied-General Nuclear Services
(Barnwell Fuel Receiving and Storage Station), LBP-77-13, 5
NRC 489 (1977); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 490,-494-95-(1983),
citina, Toledo Edison Co. (Davis-Besse Nuclear Power Station),
ALAB-300, 2 NRC 752, 760 (1975).

If there is no NRC rule that parallels a Federal Rule of
Civil Procedure, the Board is not restricted from applying the
Federal rule. While the Commission may have chosen to adopt
only some of the Federal rules of practice to apply to all

[] cases, it need not be inferred that the Commission intended to
T*/ preclude a Licensing Board from following the guidance of the

Federal rules and decisions in a specific case where there is
no parallel NRC rule and where that guidance results in a fair
determination-of an issue. Seabrook, suora, 17 NRC at 497.

Rule 25(b)(4) differentiates between experts wnom the party
expects to call as witnesses and those who have been retained
or specially employed by the party in preparation for trial.
The Notes of Advisory Committee on Rules explain that
discovery of expert witnesses is. necessary, particularly in a
complex case, to narrow the issues and eliminate surprise, but
that purpose is not furthered by discovery of non-witness
experts. Seabrook, supra,17 NRC at 4)7; Commonwealth Edison
Co. (Braidwood Nuclear Power Station, Units 1 and 2), LBP-
86-7, 23 NRC 177, 178-79 (1986) (discovery of a non-witness
expert permitted only upon a showing of exceptional circum-
stances). The filing of an affidavit as part of a non-record
filing with a Licensing Board does not make an individual an
expert witness. Texas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), LBP-87-18, 25 NRC 945,
947 (1987).

In modern administrative and legal practice, including NRC
practice, pretrial discovery is liberally granted to enable
the parties to ascertain the facts in complex litigation,

O refine the issues, and prepare adequately for a more expe-Q ditious hearing or trial. Texas Utilities Generatina Co.,

1
|
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-(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
81-25, 14 NRC 241, 243 (1981); Pacific Gas & Electric. Company
(Stanislaus Nuclear Project, Unit 1), LBP-78-20, 7 NRC 1038,
1040 (1978); Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 490. 494-(1984).

A party may seek discovery of another party without the
necessity of Licensing Board intervention. Where, however,
discovery of a nonparty.is sought (other than by deposi-
tion), the party must request the issuance of a subpoena
under Section 2.720. Pacific Ges and Electric Company
(Stanislaus Nuclear Project, Unit 1), ALAB-550, 9 NRC

''

683, 690 (1979).'

Only those State agencies which are parties in NRC proceedings
are required to respond to requests under 10 CFR s 2.741 for

L the production of documents, in order to obtain documents
" from non-party State agencies, a party cust file a request for
| a subpoena pursuant to 10 CFR 9 2.720. Kerr-McGee Chemical

Corp. (West Chicago Rare Earths Facilityb LBP-85-1, 21 NRC
11, 21-22 (1985), citina, Stanislaus, lupn, 9 NRC at 683.

| Applicants are entitled to discovery against intervenors in
order to obtain the information necessary for applicant to
meet its burden of proof. This does not amount to shifting
the burden of proof to intervenors. Pennsylvania Power &

Liaht Company (Susquehanna Steam Electric Station, Units 1
& 2), ALAB-613, 12 NRC 317, 338 (1980).

,

I

Each co-owner of a nuclear facility has an. independent
responsibility, to the extent that it is able, to provide a
Licensing Board with a ful1~and accurate record and with
complete responses to discovery requests. The majority owner

^ must keep the minority owners sufficiently well informed so
that they er M fill their responsibilities to the Board.
Texas Uti' P lectric Co. (Comanche Peak Steam Electric
Station, umc' and 2), LBP-87-27, 26 NRC 228, 230 (1987).

Intervenor may not directly seek settlement papers of the<

applicant through discovery. Rule 408 of the Federal Rules
of Evidence provides that offers of settlement and conduct
and statements made in the course of settlement negotiations

,

are not admissible to prove the validity of a claim. 10 CFR
s 2.759 states a policy encouraging settlement of contested
proceedings and requires all parties and boards to try to
carry out the settlement policy. Requiring a party to
produce its settlement documents because they are settlement

| documents would be inconsistent with this policy. Florida
Power & Liaht Company (St. Lucie Plant, Unit No. 2), LBP-
79-4, 9 NRC 164, 183-184 (1979).
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'' A plan to' seek evidence primarily through discovery is a '

permissible approach for an intervenor to take. Duke Power
[ L (Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6, 16 i

NRC'1937, 1943 (1982).

Lack of knowledge is always an adequate response to dis-
covery. A truthful " don't know" response is not sanctionable
as a default in making discovery. Duke Power Co. (Catawba
Nuclear Station, ~ Units 1 and 2), LBP-82-Il6,16 NRC 1937,
1945, 1945 n.3 (1982).

At least one Licensing Board has held that intervenors may
develop and support their contentions by getting a first
round of discovery against other parties before the inter-
venors are required to provide responses to discovery
against theia. Catawba, lyj g , 16 NRC at 1945. But see
2.9.5.11, Rorthern States Power Co. (Prairie Island Nuclear
Generating Plant, Units 1 and 2), ALAB-107, 6 AEC 188, -192,
reconsid. den., ALAB-110, 6 AEC 247, aff'd, CLI-73-12, 6 AEC
241 (1973).

Discovery of the foundation upon which a contention is based
is not only clearly within the realm of proper discovery, but -

o also is necessary for an applicant's preparation for hearing.
Public Service Co. of New Hampshire (Seabrook Station, Units 1! :

j and 2), LBP-83-17, 17 NRC 490, 494 (1983); Kerr-McGee Chemical ,

-Corp. (West Chicago Rare Earths Facility), LBP-86-4, 23 NRC
75, 81 (1986).

,

A party's need for discovery outweighs any risk of harm from
the potential release of information when the NRC Staff-has
indicated that no ongoing investigation will be jeopardized,
when all identities and identifying information are excluded
from discovery; and when all other information is discussed
under the aegis of a protective order. Consumers Power Co.
(Midland Plant, Units 1 and 2), LBP-83-53,18 NRC 282, 288
(1983), Le_ consideration denied, LBP-83-64, 18 NRC 766, 768
(1983), affirmed, ALAB-764,19 NRC 633 (1984).

2.11.2.1 Construction of Discovery Rules

For discovery between parties other than the Staff, the
discovery rules are to be construed very liberally. Com-
monwealth Edison Ch (Zion Station, Units 1 & 2), ALAB-185,
7 AEC 240 (1974); Illinois Power Co. (Clinton Power Station,
Unit 1), LBP-81-61, 14 NRC 1735, 1742 (1981).

Where a provision of the NRC discovery rules is similar or
analogous to one of the Federal rules, judicial interpreta-
tions of that Federal rule can serve as guidance for inter-

(ml preting the particular NRC rule. Detroit Edison Company
,

v/ (Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-37, 8 NRC'

575, 581 (1978).
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2.11.2.2 Scope of Discovery |
'

The test as to whether particular matters are discoverable,

L is one of " general relevancy." This test will be easily R

E satisfied unle:s it is clear that the evidence sought ,

L can have no possible bearing on the issues. Commonweal th
-

Edison Co. (Zion Station, Units 1 & 2), ALAB-185, 7 AEC'

240 (1974). A patty seeking discovery after the discovery
L period is over, however, must meet a higher standard of

. >i

|. relevance. Toledo Edison Co. (Davis-Besse Nuclear Power :
_

L Station, Units 1, 2 & 3), LBP-75-8, 3 NRC 199, 201 (1976).
| While the " general relevancy" test is fairly liberal, it
i does not permit the discovery of material far beyond the
E scope of issues to be considered in a proceeding. Thus, -

parties may obtain discovery only of information which is
relevant to the controverted ' subject matter of the proceeding,
as identified in the prehearing order, or which is likely to
lead to the discovery of admissible evidence. This rule

i

applies as much to Part 70 licenses for special nuclear
material as to Part 50 licenses for construction of utiliza-
tion facilities. Allied General Nuclear Services (Barnwell
Fuel Receiving and Storage Station), LBP-77-13, 5 NRC 489
(1977). Moreover, while the scope of discovery is rather
broad, requests phrased in terms of "all documents..." are not
favored. Illinois Power Co. (Clinton Nuclear Station, Units 1
& 2), ALAB-340, 4 NRC 27 (1976).

|
An intervenor may obtain information ahaut other reactors in'

i the course of discovery. Cleveland Electric -Illuminatina Co.
| (Perry Nuclear Power Plant, Units 1 and 2), LBP-82-102,16 NRC
| 1597, 1601 (1982).

| An intervenor's motion which sought to preserve deficient
components which the applicant was removing from its plant was
denied because the motion did not comply with the requirements
for (1) a stay, or (2) a motion for discovery, since it did
not express an intention to obtain information about the

| components. The questions raised.in the intervenor's motion,
L including the possible need for destructive evaluation of the
y components, were directed to the adequacy and credibility of

the applicant's evidence concerning the components. Texas - i
| Utilities Electric Co. (Comanche Peak Steam Electric Station, 1

L Units 1 and 2), LBP-85-32, 22 NRC 434, 438 n.6 (1985). |

In general, the discovery tools are the same as or similar to l
|- those provided for by the Federal Rules of Civil Procedure. !

The Commission's regulations permit depositions and requests
for production of documents between intervenors and applicants

,

|- without leave of the Commission and without any showing of
' good cause (10 CFR SS 2.740a, 2.741). The icgulations (10 CFR

5 2.740b) specifically provide for interrogatories similar to|

L those addressed by Rule 33 of the Federal Rules, although such i
I interrogatories are not available for use against nonparties.
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The scope of discovery under the Commission's Rules of
Practice is similar.to discovery under the Federal Rules of
Civil Procedure. Pacific Gas and Electric Company (Stanislaus
Nuclear Project, Unit 1), LBP-78-20, 7 NRC 1038, 1040 (1978).

Since written answers to interrogatories under oath as=

provided by 10 CFR 9 2.740(b) are binding upon a party
and may be used in the same manner as depositions, the
authority of'the person signing the answers to, in fact,
provide such answers may be ascertained through discovery. :

Statements of counsel in briefs or arguments are not j

sufficient to establish this authority. Pacific Gas & l
Electric Company (Stanislaus Nuclear Project, Unit 1),
LBP-78-20, 7 NRC 1038, 1045 (1978).

If a party has insufficient information to answer inter- I

rogatories, a statement to that effect fulfills its obli-
gation to respond. If the party subsequently obtains j
additional information, it must supplement its earlier
response to include such newly acquired information, 10 CFR i

6 2.740(c). Pennsylvania Power and Liaht Co. (Susquehanna :

Steam Electric Station, Units 1 and 2), LBP-80-18, 11 NRC
906, 911 (1980).

Dc To determine subject matter relevance for discovery purposes,
x~)' it is first necessary to examine the issue involved. In an

antitrust proceeding, a discovery request will not-be denied
where the interrogatories are relevant only to proposed ,

antitrust license conditions and not to whether a situation I

inconsistent with the antitrust laws exists. Pacific Ghs and |
Electric Comnany (Stanislaus Nuclear Project, Unit 1), LBP- !

'78-20, 7 NRC 1038, 1040 (1978).

At least one Licensing Board has held that, in the proper !
circumstances, a party's right to take the deposition of
another party's expert witness may be made contingent upan the
payment of expert witness fees by the party seeking to take
the deposition. Public Service Co. of Oklahoma (Black Fox, ,

'Units 1 & 2), LBP-77-18, 5 NRC 671, 673 (1977).

Based on 10 CFR s 2.720(d) and 5 2.740a(h), fees for sub-
!

poenas and the fee for deponents,'respectively, are to be <
t

L paid by the party at whose instance the subpoena was issued,
and the deposition was held. Pursuant to 10 CFR @ 2.740a(d), |

objections on questions of evidence at a deposition are simply
i to be noted in short form, without argument. The relief of a

stay of a hearing to permit deposition of witnesses is
inappropriate in the absence of any allegation of prejudice.

| Each party to an NRC proceeding is not required to convene its
owii deposition if it seeks to question a witness as to any

.[, matter beyond thc scope of those issues raised on direct by
L \v}
,

the party noticing the deposition. No party has a proprietary
,
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-interest in a deposition; therefore, no party has a pro- :
prietary interest in a subpoena issued to a deponent.
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear
Power Station, Unit 1), LBP-82-47, 15 NRC 1538, 1544-1546
(1982).

L The Licensing Board, as provided by 10 CFR 6 2.740(c) and
10 CFR S 2.740(d), may and should, when not inconsistent'

with fairness to all parties, limit the extent or control .
|' .the sequence of discovery to prevent undue delay or impo-
'

sition of an undue burden on any party. Metropolitan
Edison Comoany (Three Mile Island Nuclear Station, Unit No. .

;. 1), CLI-79-8, 10 NRC 141, 147-148 (1979). Thus, a Licensing
| Board may issue a protective order which limits the represen-

tatives of a party in a proceeding who may conduct discovery
of particular documents. Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), ALAB-
870, 26 NRC 71, 75 (1987).

A party is only required to reveal information in its
possession or control. A party need not conduct extensive
independent research, although it may be required to perform
some investigation to determine what information it actually

m'
~ possesses. Pennsylvania Power and Liaht Co. (Susquehanna

Steam Electric Station, Units 1 and 2), ALAB-613,12 NRC 317,
,

334 (1980).

A party is not required to search the record for information
in order to respond to interrogatories where the issues that '

are the subject of the interrogatories are already defined in
the record and the requesting party is as able to search the |
record as the party from whom discovery is requested. Texas '

Qtilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-87-18, 25 NRC 945, 948 (1987),

1

2.11.2.3 Requests for Discovery During Hearing !
|

Requests for background documents from a witness, to supply !
answers to cross-examination questions which the witness is |
unable to answer, cannot be denied solely because the material j

had not been previously requested through discovery. However, |

it can be denied where the request will cause significant
delay in the hearing and the information sought has been
substantially supplied through other testimony. Illinois
Power Co. (Clinton Nuclear Station, Units 1 & 2), ALAB-340,
4 NRC 27 (1976).

2.11.2.4 Privileged Matter

As under the Federal Rules of Civil Procedure, privileged or !

confidential material may be protected from discovery under |
Commission regulations. To obtain a protective order (10 CFR i6 2.740(c)), it must be demonstrated that: 1

1
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v' (1) the information in question is of a type customarily ;
-held in confidence by its originator;

(2) there is a rational basis for having customarily held
it in confidence;

(3) -it has, in fact, been kept in confidence; and
;

(4): it is not found in public sources. -

Kansas Gas'& Electric Co. (Wolf Creek Nuclear Generating
Station, Unit-1), ALAB-327,-3 NRC 408 (1976).- See also 4

Section 6.23.3.

The claimant of a privilege must bear. the burden of proving
that it-is entitled to such protection, including pleading it
adequately-in its response.. Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-82-82, 16 NRC -

1144,1153-(1982), citina, In re Fischel, 557 F.2d 209 (9th
Cir.1977); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 490, 495 (1983).
Egg Shoreham, suora, 16 NRC at 1153. Intervenors' mere
assertion that the material it is withholding constitutes
attorney work product is insufficient to meet that burden.

A Seabrook, supra, 17 NRC at 495.
6 i
V It is not sufficient for a party asserting certain documents-

to be privileged from discovery to await a motion to compel
from the party seeking discovery prior to the asserting party
setting forth its assertions of privilege and specifying those
matters which it claims to be privileged. Shoreham, suora, 16
NRC at'1153.

Pursuant to 10 CFR S 2.740(b)(1), parties may generally. i

obtain discovery regarding any matter, not privileged, which
is relevant to the subject matter in the proceeding. While
the Federal Rules of Civil Procedure are not themselves
directly applicable to practice before the Commission,
judicial interpretations of a Federal Rule can serve as
guidance for the interpretation of a similar or analogous NRC
discovery rule. By choosing to model Section 1.740(b) after
Federal Rule 26(b), without incorporating specific limita-
tions, the Commission implicitly chose to adopt these
privileges which have been recognized by the Federal Courts.
Shoreham, suora, 16 NRC at 1157.

A party objecting to the production of documents on grounds of
privilege has an obligation to specify in its response to a
document request those same matters which it would be required
to set forth in attempting to establish " good cause" for the

O) -
issuance of a protective order, i.e., there must be a specific

( designation and description of (1) the documents claimed to be
'- privileged, (2) the privilege being asserted, and (3) the
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precise reasons why the party believes. the privilege to apply
to such' documents ~. [gng_lsland Liahtina Co. (Shoreham
Nuclear Power -Station, Unit 1), LBP-82-82,16' NRC 1144,1153

-(1982); Duke Power Co. (Catawba Nuclear Station, Units 1 and
'

2), LBP-82-ll6, 16 NRC 1937, 1942 (1982).
|

-

!

| Claims of privilege must be specifically asserted with'

* respect. to particular documents. Privil_eges are not
absolute and.may or may_ not apply to a particular document,

,

L depending upon a variety of circumstances. Shoreham, supra,
L 16 NRC at 1153, s;1tjng, United States v. El Paso Co., 682 F.2d '

| 530, reh'a dentesi, 688 F.2d 840 (1982), cert. denied, 104 S.
' Ct. 1927 (1984); United States v. Davis, 636 F.2d 1028, 1044

n.20 (5th Cir. 1981).

In determining whether a party's inadvertent disclosure of a
privileged document constitutes a waiver of the privilege, a
Board will consider the adequacy of the precautions taken
initially to prevent disclosure, whether the party was
compelled to produce the document under a Board-imposed
expedited discovery schedule, the number of documents which
the party had to review, and whether the party, upon learning
of the inadvertent disclosure, promptly obhcted to tha
production of the document. Kerr-McGee Chemical Corp. (West-
Chicago Rare Earths Facility), LBP-85-1, 21 NRC 11, 19-20
(1985).

Even where a First Amendment or common law privilege is found :
applicable to a party or nonparty resisting discovery, that
privilege is not absolute. A Licensing Board must balance the
value of the information sought to be obtained with the harm
caused by revealing the information. Consumers Power Co.
(Midland Plant, Units 1 and 2), LEP-83-53,18 NRC 282, 288
(1983), reconsideration denied, L8P-83-64, 18 NRC 766, 768
(1983), aff'd, ALAB-764, 19 NRC 633, 641 (1984)..

Although a report prepared by a party's non-witness experts
qualifies for the work product privilege, a Licensing Board

,

may order discovery of those portions of the report which are !
relevant to 10 CFR 50, Appendix B determinations concerning
the causes of deficiencies in the plant. Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Unit 1),

,

LBP-87-20, 25 NRC 953, 957 (1987). |

Statements from an attorney to the client are privileged only
if the statements reveal, either directly or indirectly, the
substance of a confidential communication by the client. Long
Island Lichtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-82-82, 16 NRC 1144, 1158 (1982), citino, In re Fischel,
557 F.2d 209 (9th Cir.1977); Ohio-Sealy Matt ress Manufactur-

,

ino Co. v. Kaolan, 90 F.R.D. 21, 28 (N.D. Ill .1980). An |

attorney's involvement in, or recommendation of, a transaction
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N '' does not place a cloak of secrecy around all' incidents of'

such a transaction. Shoreham, suora, 16 NRC at 1158, citina,
Fischel, 557 F.2d at 212.

The attorney-client privilege does not protect against
' discovery of underlying facts from their source, merely .'.
because those facts have been communicated to an attorney.
Shoreham, supra, 16 NRC at 1158, citina', Vo.iohn Co. v. United
States, 449 U.S. 383, 395 (1981).

The attorney-client privilege may not be asserted where there-
.is a conflict of interests between various clients represented
by the same attorney. There .is no attorney-client relation-
ship unless the attorney is able to exercise ~ independent
professional judgment on behalf of the interests of a client.
Texas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-84-50, 20 NRC 1464, 1468-1469

,

(1984), citina, Rule 1.7 of the ABA Model Rules- of Profes- '

- sional Conduct.

A qualified work product immunity extends over material
! gathered or prepared by an attorney for use in litigation,
| either current or reasonably anticipated at a future time.

, . Although the. privilege is not easily overridden, a party may

|[Q\ gain discovery of such material upon a showing of a substan-
tial need for the material in the' preparation of its case and*

an inability to obtain the material by any other means without
undue hardships. Texas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), LBP-84-50, 20 NRC
1464, 1473-1474 (1984), citina, Hickman v. Taylor, 329 U.S.
495 (1947), and 10 CFR 9 2.740(b)(2).

.

E Te claim the attorney-client privilege, it must be shown
L that: (1) the asserted holder of the privilege is or sought to
! become a client; (2) the person to.whom a communication was

made (a) is a member of the bar of a court, or his subordinate
and (b) in connection with the communication is acting as a
lawyer; (3) the communication relates to a fact of which the
attorney was informed (a) by his client, (b) without the pres-
ence of strangers, (c) for the purpose of securing primarily
either (i) an cpinion of law or (ii) legal services or (iii)
legal assistance in some legal proceeding, and (d) not for the
purpose of committing a crime or tort; and (4) the privilege Ihas been (a) claimed and (b) not waived by the client. '

Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-83-70, 1

18 NRC 1094, 1098 (1983), citina, United States v. United Shoe !

Machinery Coro., 89 F. Supp. 357, 358-59 (D. Mass. 1950).

The fact that a document is authored by in-house counsel,
rather than by an independent attorney is not relevant to a

[) determination of whether such a document is privileged. Long
V Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
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LBP-82-82', 16 NRC 1144, 1158 (1982),- citina, O'Brien v. Board
of Education of City School '01 strict of New York, 86 F.R.D.

,

548, 549 (S.D.N.Y. 1980).
!

The' attorney-client privilege is only available as to
,

communications ~ revealing confidences of the client or
seeking legal advice. Shoreham, suora, 16 NRC at 1158,
citina, SCM Coro, v. Xerox Coro., 70 F.R.D. 508 (D.

.

Conn.), interlocutory aooeal dismissed, 534 F.2d 1031
(2d Cir. 1976). Even if some commonly known factual
matters were included in the discussion, or non-legal
advice was exchanged, where the primary purpose of a meetingc

was the receipt of legal advice, the entire contents thereof
are protected by privilege. Midland, supra, 18 NRC at 1103,
citino, Barr Marine Products Co. v. Bora-Warner Coro., 84
F.R.D. 631, 635-(E.D. Pa._1979); United States v. United Shoe
Machinery Coro., 89 F. Supp. 357, 359 (D. Mass. 1950).

An attorney's representation, that all communications between
the attorney and the party were for the purpose of receiving
legal advice, is sufficient for an assertion of attorney-
client privilege. Consumers Power Co. (Midland Plant, Units 1
and 2), LBP-83-53, 18 NRC 282, 285 (1983), reconsideration

1

denied, LBP-83-64, 18 NRC 766 (1983).

Communications from the attorney to the client should be
privileged only if it is shown that the client had a reason-
able expectation in the confidentiality of the statement; or,
put another way, if the statement reflects a client communica-
tion-that was necessary to obtain informed legal advice (and]
which might not have been made absent the privilege.
Shoreham, supra,16 NRC at 1159, citina, Ohio-Sealy Mattress
Manufacturina Co. v. Kaplan, 90 F.R.D. 21, 28 (N.D. Ill .
1980).

Where legal advice is sought from an attorney in good faith by
one who is.or is seeking to become a client, the fact that the
attorney is not subsequently retained in no way affects the
privileged nature of the communications between them.
Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-83-70,
18 NRC 1094 (1983).

The attorney-client privilege was not waived by the presence
of third persons at a meeting between client and attorney,
where the situation involved representatives of two joint
clients seeking advice from the attorney of one such client
about common legal problems. Midland, suora, 18 NRC at 1100.

Where the date of a meeting, its attendees, its purpose, and
its broad general subject matter are revealed, the attorney-
client privilege was not waived as to the substance of the
meeting. Midland, suora, 18 NRC at 1102.
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:iV) Under appropriate. circumstances, the attorney-client D
privilege may extend to certain communications from )
employees to corporate counsel. However, not every

iemployee who provides a privileged communication is 1

thereby a " client" represented by corporate counsel, or a
" party" to any pending legal dispute, for purposes of ABA
Disciplinary Rule 7-104.- Duke Power Co.-(Catawba Nuclear
Station, Units 1 and 2), CLI-83-31, 18 NRC 1303, 1305
(1983), citino, Up.iohn Co. v. United States, 449 U.S. 383
(1981). Vo.iohn, supra, did not overturn the well-established
principle that counsel should be.at liberty to approach .

witnesses for an opposing party. Catawba, supra, 18 NRC at
1305, citina, Veaa v. Bloomsburah, 427 F. Supp. 593 (D, Mass.
1977).

Drafts of canned testimony not yet filed by a party are not
subject to discovery. Public Service Co. of New Hamoshire
(Seabrook Station, Units 1 & 2), LBP-75-28, 1 NRC 513, 514
(1975).

Security plans are not " classified," and are discoverable in '

accordance with the provisions of 10 CFR s 2.790(d). However,
they are sensitive documents and are not to be made available
to the public at large. Pacific Gas & Electric Co. (Diablo

(Y Canyon Nuclear Power Plant, Units 1 & 2), ALAB-410, 5 NRC
( ff 1398, 1402 (1977). In order to discover such plans,-(1) the
" moving party must demonstrate that the plan or a portion of it

is relevant to the party's contentions; (2) the release of the
plant security plan must usually be subject to a protective
order; and (3) no witness may review the plan until he is:
first qualified as an expert with sufficient competence to
evaluate it. & Only those portions of a security plan
which are both relevant and necessary for the litigation' of a
party's contentions are subject to discovery. & at 1405.
An interrogatory seeking the identity and professional
qualifications of persons relied upon by intervenors to
review, analyze and study contentions and issues in a
proceeding and to provide the-bases for contentions is proper
discovery. Such information is not privileged and is not a
part of an attorney's work product even though the inter-

. venor's attorney solicited the views and analyses of the
persons involved and has the sole knowledge of their identity.
General Electric Company (Vallecitos Nuclear Center, General
Electric Test Reactor), LBP-78-33, 8 NRC 461, 464-468 (1978).

The Government enjoys a privilege to withhold from disclo-
sure the identity of persons furnishing information about
violations of law to officers charged with enforcing the
law. Rovario v. United State _s, 353 U.S. 53, 59 (1957),

Q cited in Houston Lichtina and_ Power Co. (South Texas Proj-
y/ ect, Units 1 and 2), ALAB-639, 13 NRC 469, 473 (1981).
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This applies not only in criminal but also civil cases, .
In re United States, 565 F.2d 19, 21 (1977), cert denied
sub nom. Bell v. Socialist Workers Party, 436 U.S. 962 ,

(1978),-and in Commission proceedings as well, Northern
States Power Co. (Monticello Plant, Unit 1), ALAB-16, 4
AEC 435, affirmed by the Commission, 4 AEC 440 (1970); 10
CFR SS 2.744(d), 2.790(a)(7); Texas Utilities'Generatina- -

'

[L; (Comanche Peak Steam Electric Station, Units 1 and 2),
ALAB-714, 17 NRC 86, 91 (1983); and is embodied in F0IA,-
5 USC 552(b)(7)(D). The privilege is not aosolute; where an
informer's identity is (1) relevant and helpful to the defense
of an accused, or (2) essential to a fair determination of a
cause (Rovario, supra) it must yield. However, the Appeal

. Board reversed a Licensing Board's order to the Staff to
reveal the names of confidential informants (subject to a
protective order) to intervenors as an abuse of discretion,
where the Appeal Board found that the burden to obtain the
names of such informants is not met by intervenor's specula-
tion that identification might be of some assistance to them.
To require disclosure in such a case would contravene NRCr.
policy in that it might jeopardize the likelihood of receiving
future similar reports. South Texas, suora.

There may be a limited privilege for the identity of indi-
viduals'who have expressly asked or been promised anonymity
in coming forward with information concerning safety-related
problems at. a nuclear plant. Texas Utilities Generatina Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
82-59, 16 NRC 533, 537 (1982).

In determining whether or not to issue a protective order to
protect the confidentiality or to limit the disclosure of the
identities of prospective witnesses,'a Board will weigh the
benefit of encouraging the testimony of such witnesses against'

L the detriment of inhibiting public access to that information
L and the cumbersome procedures necessitated by a protective
| order. Commonwealth Edison Co. (Braidwood Nuclear Power
p Station, Units 1 and 2), LBP-85-40, 22 NRC 759, 763 (1985).

? Privilege to withhold the names of confidential informants is
;. not absolute; it must yield where the informer's identity is
' relevant and helpful to the defense of an accused, or is

essential to a fair determination of a cause. Comanche Peak,
suora, 16 NRC at 537.

'

E Even where an informer's qualifiea privilege exists, it will
L fail in light of the Board's need for the particular informa-
L tion in informed decisionmaking. Texas Utilities Generatina

[L. (Comanche Peak Steam Electric Station, Units 1 and 2),'

LBP-82-59, 16 NRC 533, 538 (1982).
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L^# .F0IA does not establish new government privileges against
L discovery. .. Consumers Power Company (Palisades Nuclear Power
p Facility), ALJ 80 1, 12 WRC 117, 121 (1980). '

L
The Commission's. rules on' discovery have incorporated the
exemptions contained in the FOIA.- E

Section 2.790 of the Rules of Practice is the NRC's promul-
gation in obedience to the Freedom of Information Act.

| -

& at 120. The Commission, in adopting the standards of
Exemption 5,-and "necessary to a proper decision" as its

'

document privilege standard under 10 CFR 6 2.744(d), has
adopted traditional work product / executive privilege exemp-
tions from disclosure. M. at 123.. The Government is no less
entitled to normal privilege than is any.other party in civil
litigation. E at 127.

The executive or deliberative process privilege protects from .i
? discovery governmental documents reflecting advisory opinions,
! recommendations, and deliberations comprising part of a
|, process by which governmental decisions and. policies are
; formulated. Lona Island Liahtina Co. (Shoreham Nuclear Power"

Station, Unit 1), ALAB-773, 19 NRC 1333, 1341 (1984), citina,
. Carl Zeiss Stiftuna v. V.E.B. Carl Zeiss. Jena, 40 F.R.D. 318

I [) (D.D.C. 1966), aff'd, 384 F.2d 979 (D.C. Cir.), cert. denied,
, ( /, 389 U.S. 952 (1967).

. ,

The executive privilege may be invoked in NRC proceedings.
'

Shoreham, supra, 19 NRC at 1333,-citina, Virainia Electric and '

Pou r Co. (North Anna Power Station, Units 1 and 2), CLI-74- |
16, 7 AEC 313 (1974); Consumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-33, 4 AEC 701 (1971).

,

I, Documents shielded by executive privilege remain privileged
even after the decision to which they pertain may have been
effected, since disclosure at any time could inhibit the-free
flow of advice including analysis, reports, and expression of
opinion within the agency. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-82-82, 16 NRC 1144, 1164
(1982), citina, Federal Open Market Committee of the Federal
Reserve System v. Merril, 443 U.S. 340, 360 (1979).

The executive privilege is a qualified privilege, and does not i

attach to purely factual communications, or to severable
factual portions of communications, the disclosure of which
would not compromise military or state secrets. Shoreham,
supra, 16 NRC at 1164, citina, EPA v. Mink, 410 U.S. 73, 87-88
(1973); Smith v. FTC, 403 F. Supp. 1000, 1015 (D. Del. 1975);
Lona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit

| 1), LBP-83-72, 18 NRC 1221, 1225 (1983). The executive| [g] privilege does apply where purely factual material is
L N,/ inextricably intertwined with privileged communications or the

'
,
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disclosure of the factual material would ' reveal the agency's
decisionmaking process. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1),- ALAB-773,19 NRC 1333,1342 '

(1984), citina, Russell v. Deo't of the Air Force, 682 F.2d .
1045, 1048 (D.C. Cir. 1982).-

t.The_ executive privilege protects both intra-agency and
inter-agency documents and may even extend to outside
consultants.to an agency. Lona Island Liabtina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-773,19 NRC
1333, 1346 (1984), citina, lead Industrip Ass'n v. OSHA, 610
F.2d 70, 83 (2d Cir. 1979).

Communications that fall within the protectior of the
privilege may be disclosed upon an appropriate showing of
need. Shoreham, supra, 16 NRC at 1164, citina, United States
v. Leacett- and Platt. Inc. , 542 F.2d 655, 658-659 (6th Cir.
1976), cert. denied, 430 U.S. 945 (1977); Lona Island Liohtina
[L (Shoreham Nuclear Power Station, Unit 1}, LBP-83-72, 18
NRC 1221,-1225 (1983); Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-773,19 NRC 1333,1341
(1984), citino, Carl Zeiss Stiftuna, suorg, 40 F.R.D. at 327.

In determining the need of a litigant seeking the production
of documents covered by the executive privilege, an ob.iective
balancing test is employed, weighing the importance of s

documents to the party seeking their production and the
availability elsewhere of the information contained in the

Lon.gdoct.ments against the Government interest in secrecy. *
o

Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-82-82,16 NRC 1144,1164-1165 (1982). citina, United
Slates v. Leacett and Platt. . Inc., 542 F 2d 655, 658 659 (6th
Cir.1976), cert. denied, 430 U.S. 945 (:.977); Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-

_

83-72, 18 NRC 1221, 1225 (1983); Lona Island Lichtina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-773,19 NRC
1333, 1341 (1984).

The burden is upon the claimant of the executive privilege to
demonstrate a proper entitlement to exemption from disclosure,
including a demonstration of precise and certain reasons for
preserving the confidentiality of governmental communications.
Shoreham, suora, 16 NRC at 1144, 1165, citin_q, Smith v. FTC,
403 F. Supp. 1000, 1016 (D. Del 1975); Lona Island Liahtina
Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-773,19
NRC 1333, 1341 (1984).

It is appropriate to look to cases decided under Exemption 5
of the F0IA for guidance in resolving claims of executive
privilege in NRC proceedings related to discovery, so long as
it is done using a common-sense approach which recognizes any
differing equities presented in such F0IA cases. Lona Island

I
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Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-82-
'

'

82,16.NRC-1144,1163-1164-(1982).

A claim of executive privilege is not waived by participation
as a litigant in the proceeding. Shoreham, supra, 16 NRC at
1164.

,

The privilege against disclosure of intragovernment docu- '

ments containing advisory opinions, recommendations and
deliberations is a part of the broader executive privilege-
recognized by the courts. Shoreham, supra, 16 NF.C at 1164,
citina, United States v. Nixon, 418 U.S. 683, 705-711 (1974);
Lona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit
1), LBP-83-72, 18 NRC 1221, 1226-1227 (1983).

The executive privilege is not limited to policymaking, but
may attach to the deliberative process that precedes most
decisions of government agencies. Lono Island Lichtina Co. '

(Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC
1333, 1341 (1984), citina, Russell v. Deo't of the Air Force,
682 F.2d 1045, 1047 (D.C. Cir. 1982).

The purpose behind the privilege is to encourage frank
;- 3 discussions within the Government regarding the _ formulation of

i policy and the making of decisions. Shoreham, supra, 16 NRC
Nj at 1164, citing, United States v. Berrican, 482 F.2d 171, 181

(3rd Cir. 1973).

2.11.2.5 Protective Orders

In using protected information, "those subject to the pro-
tective order may not corroborate the accuracy (or inaccuracy)
of outside information by using protected information gained
through the hearing process." Pacific Gas and Electric
Company (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
ALAB-600, 12 NRC 3, 6 (1980).

An affidavit in support of a corporation's request for a
protective order is insufficient where it does not establish

the basis for the affiant's personal knowledge (if any)
respecting the basis for the protective order -- that is, the ,

policies and pract'.ces of the corporation with regard to
preserving the confidentiality of information said to be
proprietary in nature. The Board might well disregard theo

affidavit entirely on the ground that it was not shown to have
been executed by a qualified individual. While it may not be
necessary to have the chief executive officer of the company
serve as affiant, there is ample warrant to require that facts
pertaining to management policies and practices be presented
by an official who is in a position to attest to thosem

/ i policies and practices (and the reasons for them) from
x ,/ personal knowledge. Virainia Electric and Power Company
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-(North Anna Nuclear Power Station, Units l' and 2), ALAB-555,
.10.NRC 23, 28 (1979). In North Anna, the Appeal Board
granted a protective order request but exp?icitly declined to
find that the corporation requesting the order had met its ,

burden of showing that the information in question was
propr.ietary and entitled to protection from public disclosure
.under the standards set forth in Kansas Gas & Electric Cox
(Wolf Creek Nuclear Generating Station, Unit 1), ALAB-327, 3
NRC 408 (1976). No party had objected to the order, and the :

4 ~ Appeal Board granted the order in the interest of obtaining
the requested information without untoward further delay.
However, its action-should not be taken as precedent for
future cases in which relief might be sou9ht from an adju-
dicatory board based upon affidavits containing deficiencies
as described above. North Anna, suora, 10 NRC at 28.

Pursuant to 10 CFR @ 2.740(f)(2), the Board is empowered to
make a protective order as it would make upon a motion
pursuant to Section 2.740(c), in ruling upon a motion to
compel made in accordance with Section 2.740(f). JJLn.g
Island liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-82-82, 16 NRC 1144, 1152 (1982).

'In at least.one instance, a Licensing Board deemed it
unnecessary to act on a motion for a protective order where a
timely motion to compel is not filed. In such a case, the
motion for protective order will be deemed granted and the
matter closed upon the expiration of the time for filing a
motion to compel. Duke Power Co. (Catawba Nuclear Station,
Units 1 and 2), LBP-82-116, 16 NRC 1937, 1952 (1982). -

Where a demonstration has been made that the rights of asso-
ciation of a member of an intervenor group in the area have
been threatened through the threat of compulsory legal process
to defend contentions, the employment situation in the area is
dependent on the nuclear industry, and there is no detriment
to applicant's interests by not having the identity of indi-
vidual members of petitioner publicly disclosed, the Licensing
Board will issue a protective order to prevent the public
disclosure of the names of members of the organizational
petitioner. Washinaton Public Power Supolv System (WPPSS
Nuclear Project.No. 1), LBP-83-16, 17 NRC 479, 485-86 (1983).

Licensing and Appeal Boards assume that protective orders
will be obeyed unless a concrete showing to the contrary is
made. Consumers Power Co. (Midland Plant, Units 1 and 2),
ALAB-764, 19 NRC 633, 643 n.14 (1984); S_qe Consumers Power Co.
(Midland Plant, Units 1 and 2), LBP-83-53,18 NRC 282, 287-88
(1983), reconsideration denied, LBP-83-64, 18 NRC 766, 769
(1983), citina, Commonwealth Edison Co. (Byron Nuclar Power
Station, Units 1 and 2), ALAB-735, 18 NRC 19, 25 (1983). One

JUNE.1989 PREHEARING MATTERS 126

. . - _ . _ .



. - . -

;

|..

[|'t 6 2.I1.2.7
\
'~' who violates such orders risks " serious sanction". Midland, ;

supra, 18 NRC at 769. A Board may impose sanctions to remedy )
the harm resulting from a party's violation of a protective
order, and to prevent future violations of the order. Public
Service Co. of New Hamoshire (Seabrook Station, Units 1 and
2), LBP-88-28, 28 NRC 537, 541 (1988).

2.11.2.6 Work Product
:

To be privileged from discovery by the work product doc-
trine, as codified in 10 CFR S 2.740(b)(2), a document must
be both prepared by an attorney, or by a person working at
the direction of an attorney, and prepared in anticipation
of litigation. Ordinary work product, which does not in- '

clude the mental impressions, conclusions, legal theories
or opinions of_the attorney (or other agent), may be
obtained by an adverse party upon a showing of " substantial
need of materials in preparation of the case and that he is
unable without undue hardship to obtain the substantial
equivalect of the materials by other means." Opinion work
product is not discoverable, so long as the material was in
fact prepared by an attorney or other agent in anticipation of
litigation, and not assembled in the ordinary course of

*

business, or pursuant to public requirements unrelated tog
i litigation. Lona Island Liahtina Co. (Shoreham Nuclear Power;V Station, Unit 1), LBP-82-82, 16 NRC 1144, 1162 (1982); Public

Eqrvice Co. of New Hamoshire (Seabrook Station, Units 1 and
2), LBP-83-17,17 NRC 490, 495 (1983). Egg Commonwealth
Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2),

.

LBP-86-7, 23 NRC 177, 179 (1986) (documents required by NRC
regulations are discoverable even though attorneys may have
assisted in preparing the documents in anticipation of
litigation). An intervenor's mere assertion that the material
it is withholding constitutes attorney work product is
insufficient to meet the burden of proving it is entitled to
protection from discovery. Seabrook, supra, 17 NRC at 495.

In the absence of unusual circumstances, a corporate party
cannot-immunize itself from otherwise proper discovery merely
by using lawyers to make file searches for information
required to answer an interrogatory. Houston Liahtina & Power
Comoanv (South Texas Project, Units 1 & 2), LBP-79-5, 9 NRC
193, 195 (1979).

Drafts of testimony are not covered by the attorney work
product privilege. Consumers Power Co. (Midland Plant,
Units 1 and 2), LBP-81-63, 14 NRC 1768, 1793-1794 (1981).

2.11.2.7 Updating Discovery Responses

p1 The requirements for updating discovery responses are set
:b forth in 10 CFR 9 2.740(e). Generally, a response that was

accurate and complete when made need not be updated to include
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L later acquired information with certain exceptions set forth
! in Section 2.740(e). Of course, an adjudicatory board may

impose the duty to supplement responses beyond that required
by the regulations.10 CFR 9 2.740(e)(3).

2.11.2.8 Interrogatories'

Interrogatories must have at least general . relevancy, for
discovery purposes, to the matter.in controversy. Texas

'

Utilities Generatina Co. (Comanche Peak Steam Electric
n Station, Units 1 and 2), LBP-81-25, 14 NRC 241, 243 (1981).

Interrogatories will not be rejected solely on the number ,

of questions. Pennsylvania Power & Liaht' Company
(Susquehanna Steam Electric Station, Units 1 and 2), ALAB 613,
12 NRC 317, 330-335 (1980). However, Licensing Boards may '

limit the number of interrogatories in accordance with the
Commission's rules. Statement of Policy on Conduct of

Licensina Proceedinas, CLI-81 8, 13 NRC 452, 455-456 (1981).

Numbers alone do not determine the propriety of interrog-
atories. While a Board is authorized to impose a limit on
interrogatories, the rules do not do so of their own force,
In the absence of specific objections there is no occasion to
review the propriety of interrogatories individually. Duke ,

Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-82-
116, 16 NRC 1937, 1941 (1982).

An intervenor must come forward with evidence " sufficient to
require reasonable minds to inquire further" to insure that
its contentions are explored at the hearing. Interrogatories
designed to discover what, if any, evidence underlies an
intervenor's own contentions are not out of order. Duke Power
[ L (Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6, 16
NRC 1937, 1942 (1982).

Interrogatories served to determine the " regulatory basis" or
'' legal theory" for a contention are appropriate and important.
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-
82-116, 16 NRC 1937, 1946 (1982).

Answers should be complete in themselves; the interrogating
party should not need to sift through documents or other
materials to obtain a complete answer. Instead, a party must
specify precisely which documents cited contain the desired
information. Cleveland Electric Illuminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), LBP-82-67, 16 NRC 734,

| 736 (1982), _c_iting, Commonwealth Edison Co. (Byron Nuclear
Power Station, Units 1 and 2), ALAB-678, 15 NRC 1421, n.39'

(1982); 4A Moore's Federal Practice 33.25(1) at 33-129-130 (2d
ed.1981); tiartin v. Easton Publishina Co. , 85 F.R.D. 312, 315,

(E.D. Pa. 1980).
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' To the extent the interrogatory seeks to uncover and examine 1

the foundation upon which an answer to a specific inter-
rogatory is based, it is proper, particularly where it relates
to the interrogee's own contention.- Interrogatories which
inquire into the basis of a~ contention serve the dual purposes
'of narrowing +.he issues and preventing surprise at trial, ,

- Public Stryice Co. of New Hampshire (Seabrook Station, Units 1
and 2), LBP-83-17, 17 NRC 490, 493-94 (1983); Keri McGee
Chemical Corp. (West Chicago Rare Earths facility), LBP-86-4,
23 NRC 75, 81 (1986).,

2.11.3 Discovery Against the Staff

Discovery against the Staff is on a different footing than ,

discovery in general, fa sumers Power Co. (Midland Plant,
Units I and 2), ALAB-634, 13 NRC 96, 97-98 (1981); Pennsvl-
vania Power & Liaht Co. (Susquehanna Steam Electric Station,
Units 1-and 2), ALAB 613, 12 NRC 317, 323 (1980). Discovery
against the NRC Staff is not governed by the general rules
but, instead, is governed by special provisions of the
regulations. Sag, .qa,10 CFR 99 2.740(f)(3), 2.740a(j)
and 2.741(e). Special provisions for discovery against the
Staff are contained in 10 CFR 9 2.720(h)(2)(i) (depositions);
9 2.720(h)(2)(ii) (interrogatories); 99 2.744, 2.790 (pro-

~^T duction of records and documents),
t 4

!'

Depositions of named NRC Staff members may be required only
upon a showing of exceptional circumstances. Consumers Power
1 (Midland Plant, Units 1 -and 2), LBP-81-4,13 NRC 216
(1981); 10 CFR 9 2.720(h)(2). Factors considered in such a
showing include whether: disclosure of the information is
necessary to a proper decision in the proceeding; the
information is not reasonably obtainable from another source;
there is a need to expedite the proceeding. E at 223,
citina, Virainia Electric and Power Co. (North Annt. Power
Station, Units 1 and 2), CLI-74-16, 7 AEC 313 (1974).

,

According to provisions of 10 CFR 9 2.720, interrogatories
against the Staff may be enforced only upon a showing that the
answers to be produced are necessary to a proper decision in
the proceeding. Consumers Power Company (Palisades Nuclear
Power Facility), ALJ-80-1, 12 NRC 117, 119 (1980).

Document rr. quests against the Staff must be enforced where
relevancy has been demonstrated unless production of tle
document is exempt under 10 CFR s 2.790. In that case, and
only then, must it be demonstrated that disclosure is
necessary to a proper decision in the matter. Palisades,
sUDra.

. ,7 The NRC Staff is not required to compile a list of criticisms
() of a proposal nor to formulate a position on them in response
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to an intarrogatory. Consolidated Edison Co. of N.Y. (Indian
Point, Un it 2), LBP-82-Il3,16 NRC 1907,1908 (1982).

FEMA (Federal Emergency Management Agency) is acting as a
consultant to the NRC in emergency planning matters; there-
fore, its employees are entitled to limitations on discovery
afforded NRC consultants by 10 CFR 6 2.720(h)(2)(i). Long
Island Liahtino Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-83-61, 18 NRC 700, 701 (1983).

;

Provisions of the Memorandum of Understanding teetween FEMA and
NRC qualify FEMA as an NRC consultant for purposas of 10 CFR
5 2.720(h)(2)(1). Lona Island Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-83-61, 18 NRC 700, 704 (1983).

2.11.4 Responses to Discovery Requests

It is an adequate response to any discovery request to state
that the information or document requested is available in
public compilations and to provide sufficient information to
locate the material requested. Metrocolitan Edison Company
(Three Mile Island Nuclear Station, Unit No.1), CLI-79-8,.10
NRC 141,-147-148 (1979).

A party's response to an interrogatory is adequate if it is
true and complete, regardless of whether the discovering party
is satisfied with the response. However,' where a party's
response is inconsistent with the party's previous statements ,

'and assertions made to the Staff, a Board will grant a motion
to compel discovery. Vermont Yankee Nuclear Power Coro.
(Vermont Yankee Nuclear Power Station), LBP-88-25, 28 NRC 394,
397-99 (1988), reconsid. denied, LBP-88-25A, 28 NRC 435
(1988).

L An applicant is entitled to prompt answers to interrogatories
| inquiring into the factual bases for contentions and eviden-

tiary support for them, since intervenors are not permitted to
make skeletal contentions and keep the bases for tN.i secret.
Commonwealth Edison Co. (Byron Station, Units 1 and 2), LBP-
81-52, 14 NRC 901, 903 (1981), citina, Pennsylvania Power and
Licht Co. and Alleaheny Electric Cooperative. Inc. (Susque-

E hanna Steam Electric Station, Units 1 and 2),-ALAB-613, 12 NRC
317 (1980); Kerr-McGee Chemical Coro. (West Chicago Rare
Earths Facility), LBP-86-4, 23 NRC 75, 81-82 (1986). An

i intervenor's failure to timely answer an applicant's inter-
! rogatories is not excused by the fact that the delay in

answering the interrogatories might not delay the remainder
of the proceeding. West Chicaao, supra, 23 NRC at 82.

Answers to interrogatories should be complete in themselves.
The interrogating party should not need to sift through
documents or other materials to obtain a complete answer.
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m"'z} [gmmonwealth Edison Co. (Byron Nuclear Power Station, Units I l

and 2), ALAB-676, 15 NRC 1400, 1421 n.39 (1982), citina, M -)
Moore's Federal Practice 33.25(1) at 33-129-130 (2d ed.1981).

~ '

,

10 CFR 6 2.740(b)(1) provides in part that:

Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter
involved-in the proceeding ... including the existence, -J

description, nature, custody, condition, and location of ;

any books, documents, or other tangible things and the - '

|identity and location of persons having knowledge of any
discoverable matter.

Answers to interrogatories or requests for documents which do -

not comply with this provision are inadequate. Illinois Power
h (Clinton Power Station, Unit 1), LBP-81-61, 14 NRC 1735,
1737-1738 (1981).

Pursuant to 10 CFR 6 2.741(d), a party upon whom a request for ,

the production of documents is served is required to serve,
within 30 days, a written response stating either that the
requested inspection will be permitted or stating its reasons

f .E for objecting to the request. A response must state, with
respect to each item or category, either that inspection willtV) be permitted or that the request is objectionable for specific
reasons. Lona Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-82-82, 16 NRC 1144, 1152 (1982).

A Board may require a party, who has been served with a dis-
covery requert which it believes is overly broad, to explain
why the request is too broad and, if feasible, to interpret
the request in a reasonable fashion and supply documents (or
answer interrogatories) witnin the realm of reason. Texas
Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-85-41, 22 NRC 765, 768 (1985). ,

A request for documents should not be deemed objectionable
solely because there might be some burden attendant to their
production. Shoreham, supra, 16 NRC at 1155. Pursuant to 10
CFR 6 2.740(f)(1), failure to answer or respond shall not be
excused on the ground that the discovery sought is objection-

; able unless the person or party failing to answer or respond
|

has applied for a protective order pursuant to 10 CFR 6
2.740(c). A party is not required to seek a protective orderl-

when it has, in fact responded by objecting. An evasive or
incomplete answer or response shall be treated as a failure to

'

answer or respond. Shoreham, supra, 16 NRC at 1152.

Where intervenors have filed consolidated briefs they may be

f-mV) appointed lead intervenor for purposes of coordinating
treated as a consolidated party; one intervenor may be

i

responses to discovery, but discovery requests should be

JUNE 1989 PREHEARING MATTERS 131

i
'

.



<
-

. ,
,

m

h ,'

~$ 2.11.5
'

.

!

served on each party intervenor. Cleveland Electric Illumi-
natina Co. (Perry Nuclear Power Plant, Units 1 and 2), LEP-
81-35, 14 NRC 682, 687-688 (1981). >

The involvement of a party's attornays in litigation or other 1,

professional business does not excuse noncompliance with, nor
extend deadlines for compliance with, discovery requests or
other rulas of practice, and is an inadequate response to a
motion to compel discovery. Commonwealth Edison A (Byron
Station, Units 1 and 2), LBP-81-30-A, 14 NRC 364, 373 (1981).

t

2.11.5 Compelling Discovery.

Discovery can be compelled where the person against whom.

discovery is sought resists (See 10 CFR S 2.740(f)). Sub-
poenas may also issue pursuant to 10 CFR & 2.720.

In the first instance, no one appears to be immune from an
L order compelling discovery. The ACRS, for example, has been
I ordered to provide materials which it declined to provide

voluntarily. Virginj_a Electric Power Co. (North Anna Power
Station, Units 1 & 2), CLI-74-16, 7 AEC 313 (1974). Neverthe-
less, where discovery is resisted by a nonparty (discovery
against nonparties impliedly permitted under language of 10
CFR 95 2.720(f), 2.740(c)), a greater showing of relevance and
materiality appears to be necessary, and a party seeking
discovery must show that:

(1) information sought is otherwise unavailable; and

(2) he has minimized the burden to be placed on the
nonparty.

Consumers Power Co. (Midland Plant, Units 1 & 2), ALAB-122,
6 AEC 322 (1973); Consumers Power Co. (Midland Plant, Units 1
& 2), ALAB-ll8, 6 AEC 263 (1973). Moreover, Licensing Boards
have, on occasion, shown reluctance to enforce the discovery
rules to the letter against intervenors. See, n, Gg]l
States Utilities Co. (River Bend Station, Units 1 & 2), LBP-
74-74, 8 AEC 669 (1974).

Section 2.740 of the NRC's Rules of Practice, under which
subpoanas are issued, is not founded upon the Commission's
general rulemakir.g powers; rather, it rests upon the specific
authority to issue subpoenas duces tecum contained in Section
161(c) of the Atomic Energy Act. Therefore, the rule of fE
v. Analo-Canadian Shiopino Company, 335 F.2d 255 (9th Cir.
1964) that agency discovery rules cannot be founded on general
rulemaking powers does not come into play. Pacific Gas and
Electric Comoany (Stanislaus Nuclear Project, Unit 1), ALAE-
550, 9 NRC 683, 694 (1979).
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n5" The information sought by an administrative subpoena need .

only be " reasonably relevant" to the inqujry at hand. i
Stanislaus, supra, 9 NRC at 695. 1

1

Subpoenas must be. issued in good faith, and pursuant to legit-'

imate agency investigation. Metrooolitan Edison Co. (Three l
Mile Island, Unit 2), CLI-80-22, 11 NRC 724, 729 (1980). j

The referral of matters to the Department of Justice for.
.

|
criminal proceedings, which are separate and distinct from
matters covered.by subpoenas--issued by Director of Office 1

of Inspection and Enforcement, does not bar Commission
from pursuing 'its general health and safety and civil
enforcement responsibilities through issuance of subpoena.
Section'161(c) of Atomic Energy Act,-42 U.S.C. 6 2201(c). ;

Metropolitan Edison ComD3DY (Three Mile Island, Unit 1), CLI -
80-22, 11 NRC 724, 725 (1980).

10 CFR 9 2.720(a) contemplates Exajrte applications for the
issuance of subpoenas. Although the Chairman of the Licensing
Board "may require a showing of general relevance of the ,

1 testimony or evidence sought," he is not obligated to do so.
The matter of relevance can be entirely deferred until such
time as a motion tc' quash or modify the subpoena. raises the

[] question of relevance. Pacific Gas and Electric Company

\.j (Stanislaus Nuclear Project, Unit 1), ALAB-550, 9 NRC 683,
698 n.22 (1979).

A Licensing Board is required to issue a subpoena if the i

discovering party has made a showing of general relevance
concerning the testimony or evidence sought. Philadelphia

Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-863, 25 NRC 273, 279 (1987).

Section 2.720(f) of the. Rules of Practice specifically
provides that a Licensing-Board may condition the denial of a
motion to quash or modify a subpoena duces tecum "on just and
reasonable terms." That phrase is expansive enough in reach
to allow the imposition of a condition that the subpoenaed
person or company be reimbursed for document production costs.
Pacific Gas and Electric Company (Stanislaus Nuclear Project,
Unit 1), ALAB-550, 9 NRC 683, 698-699 (1979).

Generally, document production costs will not be awarded,

E unless they are found to be not reasonably incident to the
conduct of a respondent's business. Stanislay1, suora, 9 NRC
at 702.

Under 10 CFR 6 2.740 and s 2.740b, the presiding officer of a
proceeding will rule upon motions to compel discovery which

O set forth the questions contained in the interrogatories, the'

'h responses of the party upon whom tney were served, and
|
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arguments in support of the motion to compel discovery. .An
evasive or incomplete answer or response to an interrogatory ;

shall be treated as a failure to answer or respond. Houston
Liahtina & Power Comoany (South Texas Project, Units 1 and 2),-
LBP-79-5, 9 NRC 193, 194-195 (1979).

Specific objections must be made to the alleged inadequacy of ,

discrete responses. South Texas, supra, 9 NRC at 195.

A discovering party is entitled to direct answers or objec-
:tions to each and every interrogatory posed. Objections
should be plain enough and specific enough so that it can
be understood in what way the interrogatories are claimed
to be objectionable. General objections are insufficient.
The burden of persuasion is on the objecting party to show
that the interrogatory should not be answered, that the
information called for is privileged, not relevant, or in some
way not the proper subject of an interrogatory. Duke Power
A (Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6, 16
NRC 1937, 1944-(1982).

A motion to compel is required under the rules to set forth
detailed bases for Board action, including arguments in
support of the motion. 10 CFR 9 2.740(f). This means that
relief will only be granted against a party resisting further

.

i

discovery when the movant gives particularized and persuasive ,

reasons for it. Generalized claims that answers are evasive
or that objections are unsubstantial will not suffice. The
movant must address each interrogatory, including considera-
tion of the objection to it, point by point. Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6, 16 NRC
1937, 1950 (1982).

2.11.5.1 Compelling Discovery From ACRS and ACRS Consultants

Although 10 CFR s 2.720 does not explicitly cover consultants
for advisory boards like the Advisory Committee on Reactor
Safeguards (ACRS), it may fairly be read to include them where '

they have served in that capacity. Therefore, a party seeking
to subpoena consultants to the ACRS may do so but must show
the existence of exceptional circumstances before the

,

subpoenas will be issued. Pacific Gas and Electric Company

(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-519,
9 NRC 42, 42 n.2 (1979).

2.11.5.2 Sanctions for Failure to Comply with Discovery Orders

10 CFR s 2.707 authorizes the presiding officer to impose
various sanctions on a party for its failure to, among other
things, comply with a discovery order. Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-83-56, 18 NRC
421, 433 (1983). Those sanctions include a finding of facts
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'- as to the matters regarding which the order was made in

accordance with the claim of the party obtaining the order.
Pursuant to 10 CFR 9 2.707, the failure of a party to comply
with a Board's discovery order constitutes.a default for which
a Board may make such orders in regard to the failure as are a
.just. Duke Power Co. (Catawba Nuclear Station, Units 1 and

-

2), LBP-83-29A, 17 NRC 1121, 1122 (1983); Kerr-McGee Chemical- .

Corp. (West Chicago Rare Earths Facility), LBP-86-4, 23 NRC -!
.75, 80 (1986).

A Licensing Board may dismiss the contentions of an
intervenor who has failed to respond to an applicant's
discovery requests, particularly where the intervenor has
failed to file a response to the applicant's motion for-
summary disposition. Carolina Power and licht Co. and North .

Carolina Eastern Municipal Power Aaency (Shearon Harris
Nuclear Power Plant), ALAB-856, 24 NRC 802, 810 (1986).

Pursuant to 10 CFR 5 2.707, an intervenor can be dismissed
from the proceeding for its failure to comply with discovery
orders. Northern States Power Co. (Tyrone Energy Park, Unit
1),-LBP-77-37, 5 NRC 1298 (1977); Offshore Power Systems
(Manufacturing License for F_loating Nuclear Power Plants),
LBP-75-67, 2 NRC 813 (1975); Public Service Electric & Gas Co.

O (Atlantic Generating Station, Units 1 & 2), LBP-75-62, 2 NRC ,

y/ 702 (1975).

Intervenors were dismissed from a proceeding when the Board I
determined that: the intervenors had engaged in a willful,
bad faith strategy to obstruct discovery; the intervenors'
actions and omissions prejudiced the applicant and the
integrity of the adjudicatory process; and the imposition of
lesser sanctions earlier in the proceeding had failed to
correct the intervenors' actions. Lono Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-88-24, 28 NRC
311, 375-77 (1988), rev'd in oart'and vacated in part, ALAB-
902, 28 NRC 423 (1988), review denied and stav denied, CLI-
88-11, 28 NRC 603 (1988). Where multiple Licensing Boards are
presiding over different portions of an operating license
proceeding, an individual Licensing Board's authority to order
the dismissal of a party applies anly to the hearing over
which it has jurisdiction, and does not extend to those
portions of the proceeding pending before the other Licensing
Boards. A party who seeks the dismissal of another party from
the entire proceeding must request the sanction of dismissal
from each of the Boards before which different parts of the
proceeding are pending. Shoreham, suora, 28 NRC at 428-30,
review denied and stav denied, CLI-88-ll, 28 NRC 603 (1988).

A licensee's motion for sanctions against an intervenor for
| /'s failure to comply with discovery requests poses a three part
| y) . consideration: (1) due process for the licensee; (2) due
|

|
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! process for the intervenor; and (3) an overriding considera- 1

tion of the public interest in a complete evidentiary record.
Metropolitan Edison comoany (Three Mile Island Nuclear

} Station, Unit 1), LBP-80-17, 11 NRC 893, 897 (1980). 1

y : Counsel's allegations of certain problems as excuses for
| intervenor's failure to provide discovery did not justify

4

L reconsideration of the Board's imposition of sanctions for
such failure, where such allegations were expressly dealt with

I. in the Board's order compelling discovery. Nor can an
| intervenor challenge the sanctions on the grounds that other
!: NRC cases involved lesser sanctions, where the intervenor has ;
'

willfully and deliberately refused to supply the evidentiary
L bases for.its admitted contentions. Commonwealth Edison Co.
H (Byron Nuclear Power Station, Units 1 and 2), LBP-82-5, 15 NRC
L 209, 213-214 (1982).- Sn , however, ALAB-678, 15 NRC 1400
L -(1982), reversing the Byron Licensing Board's dismissal of
L intervenor for failure to comply with discovery orders on the

'

i
ground that such a sanction was too severe in the circum-
stances.

The sanction of dismissal from an NRC licensing proceeding
is to be reserved for the most severe instances of a par-
ticipant's failure to meet its obligations. In selecting

,
a sanction, Licensing-Boards are to consider the relative
importance of the unmet obligation; its potential harm tot

other parties or the orderly conduct of the proceeding;
L whether its occurrence is an isolated incident-or a part

of a pattern of behavior; the importance of the safety or
i environmental concerns raised by the party and all of the
h circumstances. Commonwealth Edison Co. (Byron Nuclear

Power Station, Units 1 and 2), ALAB-678, 15 NRC 1400 (1982),
citina, Statement of Policy on Conduct of Licensina Pro- 1

L ceedinas, CLI-81-8, 13 NRC 452, 454 (1981); Quke Power Co.
L (Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6, 16

NRC 1937, 1947 (1982); Public Service Co. of New Hamoshire
(Seabrook Station, Units 1 and 2), LBP-8b 20A, 17 NRC 586, 590
(1983), citina, Wisconsin Electric Power Co. (Point Beach
Nuclear Plant, Unit 1), ALAB-719,17 NRC 387, 392 (1983); a
Kerr-McGee Chemical Coro. (Kress Creek Decontamination), LBP- |
85-48, 22 NRC 843, 848-49 (1985); Kerr-McGee Chemical Coro. |

, (West Chicago Rare Earths Facility), LBP-86-4, 23 NRC 75,
| 80-81 (1986); Lona Island Liahtina Co. (Shoreham Nuclear Power

Station, Unit 1), LBP-88-24, 28 NRC 311, 365-68 (1988).
L

The refusal of any party to make its witnesses available to
participate in the prehearing examinations is an abandonment I
of its right to present the subject witness and testimony. An
intervenor's intentional waiver of both the right to cross-
examine and the right to present witnesses amounts to an!

'

effective abandonment of their contention. Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-

|82-115, 16 NRC 1923, 1935, 1936 (1982).
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Although failure to comply with a Board order to respond to
interrogatories may result in adverse findings of fact, the
Board need not decide what adverse findings to adopt until ,

action is necessary. When another )rocedure has been adopted '

requiring intervenors to shoulder tie burden of going forward !

on a motion for summary disposition, it may be appropriate to
,

await intervenor's filing on summary disposition, before
|deciding whether or not to 1mpose sanctions for failure to

respond to interrogatories pursuant to a Board order.
Sanctions only will be appropriate if failure to respond

.prejudices applicant in the preparation of its case.
!

Wisconsin Electric Power Co. (Point Beach Nuclear Plant, i

Units 1 and 2), LBP-82-10, 15 NRC 341, 344 (1982).

Where an intervenor has failed to comply with discovery
requests and orders, the Licensing Board may alter the usual
order of presentation of evidence and require an intervonor
that would normally follow a licensee, to proceed with its i

case first. Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), ALAB 772, 19 NRC 1193, 1245 (1984), i

rev'd in part on other arounds, CLI-85-2, 21 NRC 282 (1985).
Sf1 Northern States Power Co. (Tyrone Energy Park, Unit 1),
LBP-77-37, 5 NRC 1298, 1300-01 (1977), cited with anoroval in

p) Station, Units 1 and 2), ALAB-613, 12 NRC 317, 338 (1980);
Pennsylvania Power and Light Co. (Susquehanna Steam Electric

;

V Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB 459, 7 NRC 179, 188 (1978); 10 '

CFR 5 2.731; 10 CFR Part 2, Appendix A, 6 V(d)(4); 5 U.S.C. >

9 556.
,

2.11.6 Appeals of Discovery Rulings

A Licensing Board order granting discovery against a third 5
party is a final order and may be appealed; an order denying
such discovery is interlocutory, and an appeal is not
permitted. Consumers Power Co. (Midland Plant, Units 1 & 2),
ALAB 122, 6 AEC 322 (1973); Commonwealth Edison Co. (Zion
Station, Units 1 & 2), ALAB-ll6, 6 AEC 258 (1973).

L A discovery nrder entered against a nonparty is a final order
L and thus is appealable. Pacific Gas and Electric Company |
| (Stanislaus Nuclear Project, Unit 1), ALAB-550, 9 NRC 683, 686 !n.1 (1979); Consumers Power Co. (Midland Plant, Units 1 and i
; 2), ALAB 764, 19 NRC 633, 636 n.1 (1984). !
1

1
! Where a nonparty desires to appeal a discovery order against |
| him, the proper procedure is for such person to enter a

!
| special appearance before the Licensing Board and then appeal

to the Appeal Board. Kansas Gas & Electric Co. (Wolf Creekn Nuclear Generating Station, Unit 1), ALAB-311, 3 NRC 85 l
l I (1976).p L.J'
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6 2.11.6

i

To establish reversible error from the curtailment of ;

discovery procedures, a party must demonstrate that such
'

'curtailment made it impossible to obtain crucial evidence.
Implicit in such a showing is proof that more diligent
discovery was impossible. Northern Indiana Public Service Co.
(Bailly Generating Station, Nuclear-1), ALAB 303, 2 NRC 858,
869(1975). The Appeal Board has refused to review a
discovery ruling referred to it by a Licensing Board when the
Board below did not explain why it believed Appeal Board
involvement was necessary, where the losing party had not '

'indicated that it was unduly burdened by the ruling and where
the ruling was not novel. Consumers Power comoany (Midland .

Plant, Units 1 & 2), ALAB-438, 6 NRC 638 (1977). The :
aggrieved party must make a strong showing that the impact of
the discovery order upon that party or upon the public

'interest is indeed " unusual." 16

Questions about the scope of discovery concern matters which .

are particularly within a trial board's competence and !

appellate review of such rulings is usually best conducted at
the end of case. Pennsv1vania Power & Liaht Company (Susque-
hanna Steam Electric Station, Units 1 and 2), ALAB 613,12 NRC
317, 321 (1980).

i
|

|

:

:

$

0
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3.0 HEARINGS

3.1 Licensina Board

3.1.1 General Role of Licensing Board
.

The general role of the Licensing Board is outlined in
Appendix A to Part 2 of 10 CFR. In contested construction
permit proceedings, the Board must make a determination as to
the issues set out in 10 CFR Part 2, Appendix A. 6 VI(c)(1) -

and (3) as well as any issues raised by the parties. In an -

uncontested CP proceeding, the Board must ma(e the determina-
tions listed in 10 CFR Part 2, Appendix A, 5 VI(c)(2) and (3).

.

A Licensing Board is required to issue an initial decision in
a case involving an. application for a construction permit even
if the proceeding is uncontested. United States Denartment of
Enerav. Pro.ie,gt Manaaement Coro.. Tennessee Valley Authority
(Clinch River Breeder Reactor Plant), ALAB 761, 19 NRC 487,
489(1984), citina, 10 CFR 6 2.104(b)(2) and (3).

,

in operating licensing proceedings as to radiological safety
matters, the Board is to decide those issues put in contro-

[D versy by the parties (10 CFR Part 2, Appendix A, b Vill (b)).(") In addition, the Board must require evidence and resolution of
'

any significant safety mattcr of which it becomes aware
regardless of whether the parties choose to put the matter in
controversy. 10 CFR Part 2, Appendix A, % Vill (b). See also
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), ALAB 138, 6 AEC 520, 524-25 (1973); Vermont
Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power
Station), ALAB-124, 6 AEC 358, 362 (1973).

Normally, the Licensing Board is charged with compiling a
factual record in a proceeding, analyzing the record, and
making a determination based upon the record. The Commission
will assume these functions of the Licensing Board only in
extraordinary circumstances. Washinoton Public Power Sunply
System (WPPSS Nuclear Project Nos. 3 & 5), CL1-77-II, 5 NRC
719, 722 (1977); lona Island liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), CL1-84-8, 19 NRC 1154, 1155 (1984).

A Licensing Board is not required to do independent research
or conduct sie novo review of an application in a contested
proceeding, but may rely upon uncontradicted Staff and
applicant evidence. Consumers Power Co. (Midland Plant, Units
1 & 2), ALAB-123, 6 AEC 331, 334-35 (1973); Boston Edison Co.
(Pilgrim Nuclear Power Station), ALAB-83, 5 AEC 354, (1972),
aff'd, UCS v. AEL, 499 F.2d 1069 (D.C. Cir. 1974).,

/ s
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A Licensing Board is not merely an evidence gathering body. ,

Rather, it has the responsibility for appraising ab initio the
record developed before it and for formulating the agency's !
initial decision based on that appraisal. Hj,sconsin Electric +

Power Co. (Point Beach Nuclear Plant, Unit 2), ALAB-78, 5 AEC
319, 322 (1972). Licensing Boards have a duty not only to
resolve contested issues, but to articulate in reasonable '

detail the basis for the course of action chosen. A Board 1

must do more than reach conclusions; it must confront the '

*

facts. Louisiana Power and Licht Co. (Waterford Steam
Electric Station, Unit 3), ALAB 732,17 NRC 1076,1087 n.12 !

(1983), citing, Public Service Co. of New Hamoshire (Seabrook
Station, Units 1and2),ALAB-422,6NRC33,41(1977). Sig
1110 Carolina Power and Licht Co. and North Carolina Eastern ,

Municioal Power Aaency (Shearon Harris Nuclear Power Plant), '

ALAB 856, 24 NRC 802, 811 (1986); Philadelohia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-857, 25 NRC
7, 14 (1987); lona Island Lichtina Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB 905, 28 NRC 515, 533-34 (1988) (a Board

,

is not required to make explicit findings if its decision !

otherwise articulates in reasonable detail the basis for its
determinations). However, a Licensing Board is not required ,

to refer specifically to every proposed finding. Limerick,
suora, 25 NRC at 14. ;

Licensing Boards are bound to comply with Appeal Board
directives, whether they agree with them er not. The same is :

true with respect to Commission review of Appeal Board action
'

and judicial review of agency action. Any other alternative :
would be unworkable and would unacceptably undermine the j
rights of the parties. South Carolina Electric and Gas Co.

~

(Virgil C. Summer Nuclear Station, Unit 1), ALAB-710, 17 NRC
25, 28 (1983). |

It is appropriate for the Board to address issues concerning
the confidentiality of a portion of its record, regardless of
whether the issue was raised by a party. Such an action is
within the Board's general authority to respond to a "propo-
sal" that a document be treated as proprietary and is not a
prohibited sua sconte acticn of the Board. Wisconsin Electric
Power Co. (Point Beach Nuclear Plant, Units I and 2), LBP-
82-5A, 15 NRC 216, 220 (1982); LBP-82-6, 15 NRC 281 (1982); i

'and LBP-82-12, 15 NRC 354 (1982).

Where a matter has been considered by the Commission, it may 4

not be reconsidered by a Board. Commission precedent must be )
followed. Viroinia Electric & Power Co. (North Anna Nuclear
Power Station, Units 1 & 2), ALAB-534, 11 NRC 451, 463-65
(1980); Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), LBP-86-21, 23 NRC 849, 859, !

1871-72 (1986).
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Licensing Boards are capable of fairly judging a matter on a
full record, even where the Commission has expressed tentative
views. Nuclear Enoineerino Comoany. Inc. (Sheffield, Illinois i
Low Level Radioactive Waste Disposal Site). CLI 80-1, 11 NRC !

1, 4-5 (1980).

A Licensing Board may conduct separate hearings on environ- !

mental, and radiological health and safety issues. Absent
,

persuasive reasons against segmentation, contentions raising ~

environmental questions need not be heard at the health and
safety stage of a proceeding notwithstanding the fact they may
involve public health and safety considerations. Pennsylvania :
Power __and Liaht Company (Jusquehanna Steam Electric Station,
Units 1 and 2), LBP-80-18, 11 NRC 906, 908 (1980).

.

It is impractical to delay licensing proceedings to await
ASME action. The responsibility of the Board is to form its
own independent conclusions about licensing issues. Regula-

,

tions that reference the ASME code were not intended to give
over the Commission's full rulemaking authority to a private
organization on an ongoing basis; nor is a private organiza-
tion intended to become the authority concerning criteria
necessary to the issuance of a license. Texas Utilities
Generatina Co. (Comanche Peak Steam Electric Station, Units 1r.

( ) and 2), LBP 83-33, 18 NRC 27, 35 (1983).
%J

3.1.2 Powers / Duties of Licensing Board
'

The Licensing Board has the right and duty to develop a full
record for decisionmaking in the public interest. Jun
Utilities Generatina Ch (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-82-87, 16 NRC 1195, 1199 (1982).

Licensing Boards are authorized to certify questions or refer
rulings to the Appeal Board. Consumers Power Co. (Midland
Plant, Units 1 and 2), LBP-83-28,17 NRC 987, 989 n.1 (1983).

When new information is subm*tted to the Licensing Board, it
has the responsibility to resiew the information and decide
whether it casts sufficient doubt on the safety of a facility.
Cleveland Electric Illuminatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-83-52, 18 NRC 256, 258 (1983).

A Licensing Board is required to issue an initial decision in
a case involving an application for a construction permit even
if the proceeding is uncontested. United States Department of '

Enerav. Proiect Manaaement Coro.. Tennessee Valley Authority
(Clinch River Breeder Reactor Plant), ALAB-761, 19 NRC 487,
489 (1984), citina, 10 CFR & 2.104(b)(2) and (3).

/

)[V Although the limited work authorization and construction
permit aspects of the case are simply separate phases of
the same proceeding, Licensing Boards have the authority
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|to regulate the course of the proceeding and limit an

intervenor's participation to issues in which it is in- ;

terested. Clinch River, suora, 19 NRC at 492, citino, 10 '

CFR ES 2.718 anj 2.714(e) and (f).
i

i

A Board may express its preliminary concerns based on its :

review of early results from an applicant's intensive review :
program which st eks to verify the design and construction
quality assuranc) of the facility. The Board's expression of ,

its concerns dur ing an early stage of the program may enable .

the applicant to modify its program in order to address more
effectively the 30ard's concerns and questions. Texas

'i

Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), .BP-86-20, 23 NRC 844, 845 (1986).

,

3.1.2.1 Scope of Jurisdiction of Licensing Board

A Licensing Board has only the jurisdiction and power which
the Commission delegates to it. Public Service Co. of
Indiana (Marble Hill Nuclear Generating Station, Units 1 & 2), .

ALAB 316, 3 NRC 167 (1976); Duke Power Co. (Catawba Nuclear
'

Station, Units 1 and 2), ALAB 825, 22 NRC 785, 790 (1985);
Public Service Co. of Indiana and Wabash Valley Power
Association (Marble Hill Nuclear Generating Station, Units
1 and 2), LBP-86-37, 24 NRC 719, 725 (1986); Lona Island
Liahtino Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
88-7, 27 NRC 289, 291 (1988). See also Consolidated Edison
Co. of N.Y.: Power Authority of the State of N.Y. (Indian
Point, Unit No. 2; Indian Point, Unit No. 3), LBP 82-23, 15 .

NRC 647, 649 (1982). Nevertheless, it has the power in the
first instance to rule on the scope of its jurisdiction when
it is challenged. Kansas Gas & Electric Co. (Wolf Creek
Nuclear Generating Station, Unit 1), ALAB 321, 3 NRC 293,
298 (1976), aff'd, CLI-77-1, 5 NRC 1 (1977); Cincinnati Gas
and Electric Co. (William H. Zimmer Nuclear Power Station,
Unit 1), LBP-83-58, 18 NRC 640, 646 (1983), citino, Ruit
Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), ALAB- ,

591, 11 NRC 74), 742 (1980); Kerr-McGee Coro. (Kress Creek
Decontaminution), ALAB 867, 25 NRC 900, 905 (1987). Once a
board determines it has jurisdiction, it is entitled to 1

proceed directly to the merits. Zimmer, supra, 18 NRC at
646, citina, DAe Power Co. (Perkins Nuclear Station, Units
1, 2 and 3), ALAB 597, 11 NRC 870, 873 (1980).

The effect of a Policy Statement of the Commission that
deprives a Board of jurisdiction, is to prohibit that Board
from inquiring into the procedural regularity of the policy
statement. Cleveland Electric Illuminatina Co. (Perry Nuclear
Power Plant, Units 1 and 2), LBP-82 69,16 NRC 751 (1982).

After the issuance of a Licensing Board's initial deci-
sion on a particular issue, exclusive jurisdiction over

JUNE 1988 HEARINGS 4
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In the absence of a controlling contrary judicial precedent,
the Commission will defer to a State Attorney General's
interpretation of State law concerning the designation of
representetives of a State participating in an NRC proceeding
as an intorested State. Public Service Co. of New HamDshire
(Seabrook Station.-Units 1 and 2), ALAB 862, 25 NRC 144, 148
(1987).

The Commission lacks the authority to disqualify a State
official or an entire State agency based on an assertion
that they have prejudged fundamental issues in a proceeding
involving the transfer of jurisdiction to a State to regulate
nuclear waste products. A party must pursue t,uch due process
claims under State law. State of Illinois (Section 274
Agreement), CLI 88 6, 28 NRC 75, 88 (1988).

A Licensing Board does not have jurisdiction in a construc-
tion permit proceeding under the Atomic Energy Act to re- i
view the decision of the Rural Electrification Administra-
tion to guarantee a construction loan to a part owner of
the facility being reviewed. Public Service Co. of Indiana

1

(Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB- -

493, 8 NRC 253, 267-68 (1978).
/mT
,

(.) It would be improper for a Licensing Board to entertain a
collateral attack upon any action or inaction of sister
federal agencies on a matter over which the Commission is i

totally devoid of any jurisdiction. Arizona Public Service '

GL,. (Palo Verde Nuclear Generating Station, Units 1, 2, and i

3), LBP-82-Il7A, 16 NRC 1964, 1991 (1982). Thus, a Licensing
Board refused to review whether FEMA complied with its own i
agency regulations in performing its emergency planning >

responsibilities. Philadelnhia Electric Co2 (Limerick
Generating Station, Units 1 and 2), ALAB 836, 23 NRC 479, 499
(1956).

As an independent regulatory agency, the Commission does not
consider itself legally bound by substantive regulations of
the Council on Environmental Quality. Yetmont Yankee Nuclear
Power Corn. (Vermont Yankee Nuclear Power Station) ALAB-876, ,

26 NRC 277, 284 n.5 (1987); b cific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-880,
26 NRC 449, 461 (1987), remanded on other arounds, Sierra Club
v. NRC, 862 F.2d 222, 228-29 (9th Cir. 1988). :

Although the Commission will take cognizance of activities !

before other legal tribunals when the facts so warrant, it
should not delay its licensing proceedings or withhold a

g license merely because some other legal tribunal might con-

V} ceivably take future action which may later impact upon the|
operation of a nuclear facility. Palo Verde, inpn , 16 NRC '

at 1991, citina, Public Service Co. of New Hamnshire (Seabrook
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Station, Units 1 and 2), CLI-78-14, 7 NRC 952, 958 n.5 (1978);
Wisconsin Electric Power Co. (Koshkonorg Nuclear Plant, Units
1 and 2), CLI-74 45, 8 AEC 928, 930 (1974); Southern Califor-
nia Edison CL (San Onofre Nuclear G?neratina Station, Units 2
and 3), ALAB 17), 7 AEC 37, 39 (1974); and Cleveland Electric
111uminatina Co. (Perry Nuclear Power Plant, Units 1 and 2), ;

ALAB-443, 6 NRC 741, 748 (1977); Lona Island Liahtina Co. ;

(Shoreham Nuclear Power Station, Unit 1), LBP-85-12, 21 NRC >

644, 900 (1985); Kerr McGee Chemical Coro._ (West Chicago Rare ,

Earths Facility), LBP-85 46, 22 NRC 830, 832 & n.9 (1985),
c.iting, Philadelphia Electric Co. (Limerick Generating '

Station, Units 1 and 2), ALAB 785, 20 NRC 848, 884-85 (1984); .

Kerr-McGee Chemical Cort (Kress Creek Decontamination), LBP-
85-48, 22 NRC 843, 847 (M85).

3.1.2.7 Conduct of Hearing by Licensing Board

The Atomic Energy Act does not itself specify the nature
of the hearings required to be held pursuant to Section
189(a), 42 U.S.C. 6 2239; its reference to a hearing neither
distinguishes between rulemaking and adjudication nor
states explicitly whether either must be conducted through
formal on the-record proceedings. However, the Commission
has invariably distinguished between the two, and has provided
formal hearings in licensing cases, as contrasted with
informal hearings in rulemaking proceedings confined to
written submissions and non-record interviews. Lona Island
liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
82-107, 16 NRC 1667, 1673-74 (1982), citina, Sieael v. Atomic
Enerav Commission, 400 F.2d 778, 785 (D.C. Cir. 1968); <

Citizens for a Safe Environment v. Atomic Enerov Commission,
489 F.2d 1018, 1021 (3rd Cir. 1974).

The presiding officer has the duty to conduct a fair and
impartial hearing, to maintain order and to take appropriate
action to avoid delay. Specific powers of the presiding
officer are set forth in 10 CFR 6 2.718. While the Licensing
Board has broad discretion as to the manner in which a hearing

i

is conducted, any actions pursuant to that discretion must be '

supported by a record that indicates that such action was
based on a consideration of discretionary factors. Tennessee
ygliev Authority (Hartsville Nuclear Plant, Units IA, 2A, IB

'|
,

and 2B), ALAB-463, 7 NRC 341, 356 (1978). ]|

IA Licensing Board has considerable flexibility in regulating
the course of a hearing and designating the order of proce-

.

dure. Philadelphia Electric Co. (Limerick Generating Station,
| Units 1 and 2), ALAB-819, 22 NRC 681, 727 (1985), citina, 10

CFR 66 2.718(e), 2.731. Sgg Metropolitan Edison Co. (Three
,

| Mile Island Nuclear Station, Unit 1), ALAB-772,19 NRC 1193,
,

1245-46(1984), rev'd in part on other aroun d , CLI-85-2, 21 l'

NRC 282 (1985). Although the Commission's Rules of Practice |
1
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(

i \v set forth a general schedule for the filing of proposed 4

findings, a Licensing Board is authorized to alter that
schedule or to dispense with it entirely. Limerick, suora,
22 NRC at 727, citina, 10 CFR 9 2.754(a).

Pursuant to 10 CFR 6 2.718, the Licensing Board has the duty
to conduct a fair and impartial hearing under the law, which
includes the responsibility to impose upon all parties to a
proceeding the obligation to disclose all potential conflicts
of interest. Fundamental fairness clearly requires disclosure ,

of potential conflicts so as to enable the Board to determine
the materiality of such information. Lona Island Lichtina Co.

.

(Shoreham Nuclear Power Station, Unit 1), LBP 82-73,16 NRC '

974, 979 (1982).

A Board may refer a potential conflict of interest matter to
the NRC General Counsel, who is responsible for interpreting
the NRC's conflict of interest rules. 10 CFR S 0.735 27.
Once the matter has been handled in accordance with NRC
internal procedures, a Board will not review independently
either the General Counsel's determination on the matter or
the judgment on whether any punitive measures are required.
Louisiana-Power and licht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-803, 21 NRC 575, 583-584 (1985). *

,m
( While a Licensing Board should endeavor to conduct a licensing

'

'- proceeding in a manner that takes account of special circum-
stances faced by any participant, the fact that a party may ,

,

possess fewer resources than others to devote to the proceed-
ing does not relieve that party of its hearing obligations.
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit
1), ALAB-696, 16 NRC 1245, 1261 n.29 (1982), citino, Statement
of Policy on Conduct of Licensino Proceedinas, CLI 81-8, 13
NRC 452, 454 (1981); Philadelphia Electric Co. (Limerick Gen-
erating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 730
(1985); General Public Utilities Nuclear Corp (Three Mile
Island Nucleir Station, Unit 1), LBP-86-14. 23 NRC 553, 558
(1986).

The procedures set forth ir the Rules of Practice are the
only ones that should be used (absent explicit Commission
instructions in a partied ar case) in any licensing proceed-
ing. Point Beach, igrig, 16 NRC at 1263, citina, 10 CFR
6 2.718; 10 CF2 N i 2, Appendix A.

;

A Board must use its powers to assure that the hearing is
focused upon the matters in controversy and that the hearing iprocess is conducted as expeditiously as possible, consistent 1

with the development of an adequate decisional record. Long i

Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), '

/N ALAB 788, 20 NRC 1102, 1152 (1984), citina, 10 CFR Part 2,
Appendix A, f V. A Board may limit cross-examination,
redirect a party's presentation of its case, restrict the
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introduction of reports and other material into evidence, and *

require the submittal of all or part of the evidence in '
written form as long as the parties are not thereby pre-
judiced. Shoreham, suora, 20 NRC at 1151-1154, 1178. .

The scope of cross examination and the parties that may '

engage in it in particular circumstances are matters of
Licensing Board discretion. Public Service Co. of Indiana.
InL. (Marble Hill Nuclear Generating Station, Units 1 & 2), ,

ALAB-461, 7 NRC 313, 316 (1978).
,

A Commission ordered discretionary proceeding before a
Licensing Board held to resolve issues designated by the i

Commission, although adjudicatory in form, was not an "on-the-
record" proceeding within the meaning of the Atomic Energy i

Act. Therefore, in admitting and formulating contentions and
subissues and determining order of presentation, the Board
would not be bound by 10 CFR Part 2. As to all other matters, .

10 CFR Part 2 would control. Consolidated Edison Co. of N.Y. |

(Indian Point, Unit 2), Power Authority of the State of N.Y.
'

(Indian Point, Unit 3), CL1-81 1, 13 NRC 1, 5 n.4 (1981),
clarified, CLI-81 23, 14 NRC 610, 611 (1981),

'

in order that a proper record is compiled on all matters
in controversy, as well as sua sponte issues raised by it, ,

a hearing board has the right and responsibility to take
an active role in the examination of witnesses. South
Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1). ALAB 647., 13 NRC 881, 893 (1981); Clevel and
Electric illuminatina Co. (Porry Nuclear Power Plant, Units 1
and 2), ALAB-802, 21 NRC 490, 498-499 (1985). Although a
Board may exercise broad discretion in determining the extent ,

'

of its direct participation in the hearing, the Board should
avoid excessive involvement which could prejudice any of the
parties. Perry, supra, 21 NRC at 499. This does not mean
that a Licensing Board should remain mute during a hearing and
ignore deficiencies in the testimony. A Board must satisfy

'

itself that the conclusions expressed by expert witnesses on
significant safety or environmental questions have a solid
foundation. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-819, 22 NRC 681, 741 (1985),
citina, South Carolina Electric and Gas Co. (Virgil C. Summer .

!Nuclear Station, Unit 1), ALAB-663, 14 NRC 1140, 1156 (1981),
review declined, CLI-82-10, 15 NRC 1377 (1982).

The Commission has issued a Statement of Policy on the
Conduct of Licensina Proceedinas, CLI-81-8,13 NRC 452
(1981), which provides guidance to Licensing Boards on the
timely completion of proceedings while ensuring a full and
fair record. Specific areas addressed include: scheduling of
proceedings; consolidation of intervenors; negotiations by
parties; discovery; settlement conferences; timely rulings;
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i' " ' summary disposition; devices to expedite party presentations,
such as pre-filed testimony outlines; round-table expert
witness testimony; filing of proposed findings of fact and ;

conclusions of law; and scheduling to allow prompt issuance
of an initial decision in cases where construction has been
completed.

iThe Commission also outlined examples of sanctions a Licensing
Board may impose on a participant in a proceeding who fails to
meet its obligations. A Board can warn the offending party

'

that its conduct will not be tolerated in the future, refuse

to consider a filing by that party, deny the right to cross- :

examine or present evidence, dismiss one or more of its
contentions, impose sanctions on its counsel, or in severe
cases dismiss the party from the proceeding. In selecting a
sanction, a Board should consider the relative importance of
the unmet obligation, potential for harm to other parties or '

the orderly course of the proceedings, whether the occurrence ,

is part of a pattern of behavior, the importance of any safety
or environmental concerns raised by the party, ar.d all of the

icircumstances (13 NRC 452 at 454). Sag Lona Island Liahtina
A (Shoreham Nuclear Power Station, Unit 1), LBP-82-Il5, 16
NRC 1923, 1928 (1982), citina, Statement of Poliry on Conduct
of Licensino Proceedinas, CL1-81-8, 13 NRC 452, 454 (1981). -

Consistency with the Commission's Statement of Policy on f .

!Conduct of Licensina Proceedin_gi requires that in general -

'delay be avoided, and specifically that a Board obtain
Commission guidance when it becomes apparent that such
guidance will be necessary. Lona Island liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-83-21, 17 NRC

,

593, 604 (1983).

Pursuant to 10 CFR 6 2.718, Boards may issue a wide variety of
procedural orders that are neither expressly authorized nor ,

prohibited by the rules. They may permit intervenors to
contend that allegedly proprietary submissions should be
released to the public. They may also authorize discovery or
an evidentiary hearing that is not relevant to the contentions
but is relevant to an important pending procedural issue, such i

as the trustworthiness of a party to receive allegedly
proprietary material. However, discovery and hearings not
related to contentions are of limited availability. They may
be granted, on motion, if it can be shown that the procedure
sought would serve a sufficiently important purpose to justify
the associated delay and cost. Wisconsin Electric Power Co.
(Point Beach Nuclear Plant, Units 1 and 2), LBP-82-2,15 NRC i

48, 53 (1982). |
1

The Commission has inherent supervisory power over the conduct In
t i of adjudicatory proceedings, including the authority to i

'V provide guidance on the admissibility of contentions before
Licensing Boards. Consolidated Edison Co. of New York (Indian
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| Point, Unit 2); Power Authority of the State of New York ;

(Indian Point, Unit 3), CLI-82-15, 16 NRC 27, 34 (1982),
citina, Public Service Co. of New Hamoshire (Seabrook Station, !

; Units 1 and 2), CLI-77-8, 5 NRC 503, 516-517 (1977).
|

3.1.3 Quorum Requirements for Licensing Board Hearing

In Commonwealth Edison Co. (Zion Station, Units 1 & 2), ALAB-
222, 8 AEC 229 (1974), the Appeal Board attempted to establish
elaborate rules to be followed before a Licensing Board may

.

sit with a quorum only, despite the fact that 10 CFR f
2.721(d) requires only a chairman and one technical member to i

be present. The Appeal Board's ruling in ALAB-222 was
reviewed by the Commission in CLI-74-35, 8 AEC 374 (1974).

. There, the Commission held that hearings by quorum are'

permitted according to the terms of 10 CFR S 2.721(d) and that *

inflexible guidelines for invoking the quorum rule are i

inappropriate. At the same time, the Commission indicated
that quorum hearings should be avoided wherever practicable '

and that absence of a Licensing Board member must be explained
on the record (8 AEC 374 at 376).

|
'3.1.4 Disqualification of a Licensing Board Member

| 3.1.4.1 Motion to Disqualify Adjudicatory Board Member
.

'

The rules governing motions for disqualification or recusal
are generally the same for the administrative judiciary as for
the judicial branch itself, and the Comission has followed
that practice. Suffolk County and State of New York Motion '

for Disaualification of Chief Administrative Judae Cotter ;

(Shoreham Nuclear Power Station, Unit 1), LBP-84-29A, 20 NRC
; 385, 386 (1984), citina, Houston Liahtina and Power Co. ',
| (South Texas Project, Units 1 and 2), CLI-82-9, 15 NRC 1363,

1366 (1982),
i

The general requirements for motions to disqualify are!

| discussed in Duauesne Liaht Co. (Beaver Valley Power Station,
Units 1 & 2), ALAB-172, 7 AEC 42 (1974). Based on that ;
discussion and on cases dealing with related matters: |

(1) all disqualification motions must be timely filed.
Commonwealth Edison Co. (LaSalle County Nuclear Power'

Station, Units 1 & 2), CLI-73-8, 6 AEC 169 (1973);
Consumers Power Co. (Midland Plant, Units 1 & 2), ALAB-
101, 6 AEC 60 (1973). In particular, any question of
bias of a Licensing Board member must be raised at the
earliest possible time or it is waivtJ. Commonwealth
Edison Co. (Zion Station, Units 1 & 2), ALAB-226, 8 AEC
381, 384-386 (1974); Northern Indiana Public Service Co.
(Bailly Generating Station, Nuclear-1), ALAB-224, 8 AEC ;

244, 247 (1974); Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-749, 18 NRC 1195,
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''] 1198(1983); Public Service Co. of New Hemoshire
(Seabrook Station, Units 1 and 2), ALAB-751,18 NRC 1313,
1315 (1983), reconsideration denied, ALAB-757, 18 NRC
1356 (1983); Lona Island Liohtina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-777, 20 NRC 21, 32 (1984).

,

The posture of a proceeding may be considered in '

evaluating the timeliness of the filing of a motion for
disqualification. Lono Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), CL1-84-20, 20 NRC 1061, i

'

1081-1082 (1984); Seabrcok (ALAB-757), suora,18 NRC at
1361. !

(2) a disqualification motion must be accompanied by an
affidavit establishing the basis for the charge, even if
founded on matters of public record. Detroit Edison Co. l

(Greenwood Energy Qnter), ALAB-225, 8 AEC 379 (1974);
Shoreham, igata, 20 NRC at 23, n.1; Philadelohia Electric ,

'[L. (Limerick Generating Station, Units 1 and 2), CLI-85-
15, 22 NRC 184, 185 n.3 (1985).

(3) a disqualification motion, as with all other motions,
must be served on all parties or their attorneys. 10 CFR
99 2.701(b), 2.730(a).

;

O Disqualification of a Licensing Board member, either on his
i / own motion or on motion of a party, is addressed in 10 CFR

6 2.704. Strict compliance with Section 2.704(c) is required.
'

Houston Liahtina and Power Co. (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAB-630, 13 NRC 84, 86 (1981). A
motion to disqualify a member of a Licensing Board is
determined by the individual Board member rather than by the
full Licensing Board. Public Service Electric and Gas Co.
(Hope Creek Generating Station, Unit 1), ALAB-759, 19 NRC 13,
21 n.26 (1984); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-748, 18 NRC 1184, 1186 n.1
(1983), citina, Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), CLI-80-6, ll'NRC 411
(1980). In those cases where a party's motion for disqualifi-
cation of a Board member is denied and the Board member does

|- not recuse himself, Section 2.704(c) explicitly requires that
l' the Licensing Board refer the matter to the Appeal Board or
| the Commission. Allens Creek, suDra, 13 NRC at 86; Nuclear

Enaineerina Co. (Sheffield, Illinois low-level Radioactive
Waste Disposal Site), ALAB-494, 8 NRC 299, 301 n.3 (1978);,

! Public Service Co. of New Hampshire (Seabrook Station, Units I
l- and 2), ALAB-749, 18 NRC 1195, 1198 (1983).

The Appeal Board has stressed that a party moving for dis-
qualification of a Licensing Board member has a manifest duty
to be most particular in establishing the foundation for its

-(9 charge as well as to adhere scrupulously to the affidavit
V requirement of 10 CFR & 2.704(c). Dairvland Power Cooperative

(La Crosso Boiling Water Reactor), ALAB-497, 8 NRC 312, 313
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(1978). See al a Houston.Liahtina and Power Co. (South Texas
'

Project, Units 1 and 2), ALAB-672, 15 NRC 677, 680 (1982). '

l

Nevertheless, as to the affidavit requirement, the Appeal
Board has held that the movant's failure to file a supporting .

affidavit is not crucial where the motion to disqualify is i

founded on a fact to which the Licensing Board itself had
called attention and is particularly narrow thereby obviating
the need to reduce the likelihood of an irresponsible attack
on the Board member in question through use of an affidavit. '

Nuclear Enaineerina Co.. Inc. (Sheffield, Illinois low-Level
Radioactive Waste Disposal Site), ALAB 494, 8 NRC 299, 301
n.3 (1978).

'

An intervenor's status as a party to a proceeding does not
.

of itself give it standing to move for disqualification
,

of a Licensing Board member on another group's behalf.
Puaet Sound Power and Liaht Company (Skagit Nuclear Power ,

Project, Units 1 and 2), ALAB-556, 10 NRC 30, 32-33 (1979);
Public Service Co. of New Hamnshire (Seabrook Station, Units 1
and 2), ALAB-748, 18 NRC 1184, 1187 (1983). However, a party '

requesting disqualification may attempt to establish by
reference to * Board member's overall conduct that a pervasive
climate of prejudice exists in which the party cannot obtain a
fair hearing. A party may also attempt to demonstrate a
pattern of bias by a Board member toward a class of partici-
pants of which it is a mernber, jeabrook, typfj, 18 NRC at
1187-1188. See also Public Service Co. of New Hampshire
(Seabrook Station, Units I and 2), ALAB-749, 18 NRC 1195,
1199 n.12 (1983).

,

A challenged member of an Appeal Board must first be given an
opportunity to disqualify himself, before the Commission will
act. Pacific Gas and Electric Comp 3_ny (Diablo Canyon Nuclear
Power Plant, Units 1 & 2), CLI-80-9, 11 NRC 436 (1980).

3.1.4.2 Grounds for Disqualification of Adjudicatory Board Member

The aforementioned rules (3.1.4.1) with respect to motions to
disqualify apply, of course, where the motion is based on the
assertion that a Board member is biased. Although a Board '

member or the entire Board will be disqualified if bias is
shown, the mere fact that a Board issued a large number of
unfavorable or even erroneous rulings with respect to a
particular party is not evidence of bias against that party.
Northern Indiana Public Service Co. (Bailly Generating
Station, Nuclear-1), ALAB-224, 8 AEC 244, 246 (1974);
MetroDolitan Edison Co. (Three Mile Island Nuclear Station, ,

Unit 1), CLI-85-5, 21 NRC 566, 569 (1985); Philadelnhia
| Electric Co. (Limerick Generating Station, Units 1 and 2), ,

| ALAB-819, 22 NRC 681, 721, 726 n.60 (1985). Sf3 tona Island
L Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-88-
| 29, 28 NRC 637, 641 (1988), aff'd, ALAB-907, 28 NRC 620
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(1988). Rulings and findings made in the course of a pro- ,

ceeding are not in themselves sufficient reasons to believe
that a tribunal is biased for or against a party. Pacific Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
& 2), ALAB 644, 13 NRC 903, 923 (1981).

.

Licensing Boards are capable of fairly judging a matter on a |
full record, even where the Commission has expressed tentative .

views. Nuclear Enaineerina Co.. Inc. (Sheffield, Illinois !

Low Level Radioactive Waste Disposal Site), CLI-80 1, 11 NRC -

1, 4-5 (1980).

Standing alone, the failure of an adjudicatory tribunal :

to decide questions before it with suitable promptness
scarcely allows an inference that the tribunal (or a
member thereof) harbors a personal prejudice against one
litigant or another. Pucet Sound Power and liaht Comoany

(Skagit Nuclear Power Project, Units 1 and 2), ALAB-556, 10
NRC 30, 34 (1979).

|

The disqualification of a Licensing Board member may not be -

obtained on the ground that he or she committed error in the
course of the proceeding at bar or some earlier proceeding. ;

Dairvland power Cooperative (La Crosse Boiling Water Reactor), ;

ALAB-614, 12 NRC 347, 348 49 (1980). *

In the absence of bias, an Appeal Board member who partici-
pated as an adjudicator in a construction permit proceeding
for a facility is not required to disqualify himself from
participating as an adjudicator in the operating license pro-
ceeding for the same facility. Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-80-11,
11 NRC 511 (1980).

An administrative trier of fact is subject to disqualifi-
cation if:

(1) he has a direct, personal, substantial pecuniary interest !
in a result; *

(2) he has a personal bias against a participant; ,

(3) he has served in a prosecutive or investigative role with
regard to the same facts as are in issue;

(4) he has prejudged factual - as distinguished from legal or
policy - issues; or

(5) he has engaged in conduct which gives the appearance of -

personal bias or prejudgment of factual issues.

-C Nuclear Enaineerina Co.. Inc. (Sheffield, Illinois low-level
Radioactive Waste Disposal Site), ALAB-494, 8 NRC 299, 301
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(1978); Lono Island Lichtino Co. (Shoreham Nuclear Power Sta- !

tion, Unit 1), ALAB 777, 20 NRC 21, 34 (1984), citina, Public
Service Electric and Gas Co. (Hope Creek Generating Station,
Unit 1), ALAB-759, 19 NRC 13, 20 (1984), ouotina Consumers
Power Co. (Midland Plant, Units 1 and 2), ALAB-101, 6 AEC 60,

'

65 (1973).

The fact that a member of an adjudicatory tribunal may have a
crystalized point of view on questions of law or policy is not '

a basis for iis or her disqualification. Shoreham, supra, 20
NRC at 34, citina, Midland, supra, 6 AEC at 66; Lono Island
Lichtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-88- i

29, 28 NRC 637, 641 (1988), Affid, AL AB-907, 28 NRC 620
(1988). |

In its decision in Houston Lichtina and Power _fA. (South Texas
Project, Units 1 and 2), CL1-82 9, 15 NRC 136'i, 1365-67
(19F,2), the Commission made clear that Licensing Board members ,

are governed by the same disqualification standards that apply i

to Federal judges. Hope Creek, suora, 19 NRC at 20. The ,

current statutory foundation for the disqualification stand- ;

ards is found in 28 U.S.C., Sections 144 and 455. Section 144
requires a Federal judge to step aside if a party to the ,

iproceeding files a timely and sufficient affidavit that the
judge before whom the matter is pending has a personal bias or
prejudice either against that party or in favor of an adverse
party. Hope Creek, suora, 19 NRC at 20. Section 455(a)
imposes an objective standard which is whether a reasonable
person knowing all the circumstances would be led to the
conclusion that the judge's impartiality might reasonably be
questioned, ligne Creek, supra, 19 NRC at 21-22.

Under 28 U.S.C. 6 455(b)(2), a judge must disqualify himself
in circumstances where, inter alia, he served in private
practice as a lawyer in the " matter in controversy." In accord
with 28 U.S.C. 6 455(e), disqualification in such circum-
stances may not be waived. Hope Creek, suora, 19 NRC at 21.
In applying the disqualification standards under 28 U.S.C.
6 455(b)(2). the Appeal Board concluded that, in the instance
of an adjudicator versed in a scientific discipline rather i

than in the law, disqualification is required if he previously' t

provided technical services to one of the parties in connec-
tion with the " matter in controversy." Hope Creek, a pn , 19
NRC at 23. To determine whether the construction permit
proceeding and the operating license proceeding for the same
facility should be deemed the same " matter" for 28 U.S.C.
6 455(b)(2) purposes, the Appeal Board adopted the " wholly
unrelated" test, and found the two to be sufficiently related
that the Licensing Board judge should have recused himself.
Hope Creek, suora, 19 NRC at 24 25.

An administrative trier of fact is subject to disquali-
,

fication for the appearance of bias or prejudgment of the
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factual issues as well as for actual bias or prejudgment.
Houston Lichtino and Power CL (South Texas Project, Units * 'l
and 2), ALAB-672, 15 NRC 677, 680 (1982), rev'd on other !
arounds, CLI-82-9, 15 NRC 1363, 1364-1365 (1982); Met rocolit an ;

dison Co. (Three Mile Island Nuclear Station, Unit 1), CL1- |
85 5, 21 NRC 566, 568 (1985). ;

Disqualifying bias or prejudice of a trial judge must gener-
ally stem from an extra judicial source even under the objec-
tive standard for recusal which requires a judge to disqualify
himself in any proceeding in which his impartiality might
reasonably be questioned. Preliminary assessments, made on
the record, during the course cf an adjudicatory proceeding,,

based solely upon application of the decision maker's judgment
to material properly before him in the proceeding, do not com-
pel disqualification as a matter of law. Houston Lichtino and
Power Co. (South Texas Project Units 1 and 2), CL1 82 9, 15
NRC 1363, 1364 1365 (1982), citino, United States v. Gri'inell !

Corp., 384 U.S. 563, 583 (1966); Commonwealth Edison Co. (La,

Salle County Nuclear Power Station, Units 1 and 2), CLI-73 8,
6 AEC 169, 170 (1973); In Re International Business Machines *

Corooration, 618 F.2d 923, 929 (2d Cir. 1980); Public Service '

Co. of New Hamoshire (Seabrook Station, Units 1 and 2), ALAB-
748, 18 NRC 1184, 1187 (1983). Ste alsq Public Service Co. of '

-c) New Hamoshire (Seabrook Station, Units 1 and 2), ALAB-749, 18(
V NRC 1195, 1197 (1983); Public Service Co. of New Hampshire ;

|. (Seebrook Station, Units 1 and 2), ALAB-751, 18 NRC 1313, 1315
.

(1983), reconsideration denied, ALAB 757, 18 NRC 1356 (1983); *'

Philadelohia Electric Co. (Limerick Generating Station, Units
| 1 and 2), ALAB-819, 22 NRC 681, 721 (1985). ->

|

The fact that a Board member's actions are erroneous, super-
fluous, or inappropriate does not, without more, demenstrate
an extrajudicial bias. Matters are extrajudicial when they

; do not relate to a Board member's official duties in a case.
'

Rulings, conduct, or remarks of a Board meraber in response to
i matters which arise in administrative proceedings are not
i extrajudicial. Seabrook (ALAB-749), supra, 18 NRC at 1200.
| See also Seabrook (ALAB 748), api.g, 18 NRC at 1188; [gng

Island Lichtina Co. (Shoreham Nuclear Power Station, Unit 1),
L LBP-88 29, 28 NRC 637, 640 41 (1988), aff'd, ALAB-907, 28 NRC
| 620, 624 (1988).

A judge will not be disqualified on the basis of: occasional
use of strong language toward a party or in expressing views
on matters arising from the proceeding; or actions which may
be controversial or may provoke strong reactions by parties in
the proceeding. Metropolitan Edison Co. (Three Mile Islared
Nuclear Statien, Unit 1), CLI-85-5, 21 NRC 566, 569 (1985);

-m Limerick, supra, 22 NRC at 721; Lona Island Liahtina Co.
( ') (Shoreham Nuclear Power Station, Unit 1), LBP 88-29, 28 NRC
U 637, 641 (1988), aff'd, ALAB-907, 28 NRC 620, 624 (1988).

|
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A letter from_a Board judge expressing his opinions to a i
judge presiding over a related criminal case did not reflect
extrajudicial bias since the contents of the letter were based
solely on the record developed during the NRC proceeding. The
factor to consider is the source of the information, not the
forum in which it is communicated. Three Mile Island, supra,

,

21 NRC at 569 570. Such a letter does not violate Canon 3A(6)
of the Code of Judicial Conduct which prohibits a judge from
commenting publicly about a pending or impending proceeding in i

any court. Canon 3A(6) applies to general public comment, not
the transmittal of specific information by a judge to another
court. Three Mile Island, supra, 21 NRC at 571. Such a e

letter also does not violate Canon 2B of the Code of Judicial
Conduct which prohibits a judge from lending the prestige of
his office to advance the private interests of others and from
voluntarily testifying as a character witness. Canon 2B
seeks to prevent a judge's testimony from having an undue
influence in a trial. Three Mile Island, up.ta, 21 NRC at
570.

Membership in a national professional organization does
not perforce disqualify a person from adjudicating a
matter to which a local cht.pter of the organization is a ;

party. Sheffield, supra, 8 NRC at 302,

3.1.4.3 Improperly Influencing an Adjudicatory Board Decision

Where a Licensing Board has been subjected to an attempt to ,

improperly influence the content or timing of its decision,
the Board is duty-bound to call attention to that fact
promptly on its own initiative. On the other hand, a <

Licensing Board which has not been subjected to attempts at
improper influence need not investigate allegations that such
attempts were contemplated or promised. Public Service Co. of >

New Hamoshire (Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC
33, 102 (1977).

;

3.1.5 Resignation of a Licensing Board Member

The Administrative Procedure Act requirement that the official
who presides at the reception of evidence must make the recom-
mendation or initial decision (5 U.S.C. G 554(d)) includes an
exception for the circumstance in which that official becomes '

" unavailable to the agency." When a Licensing Board member
resigns from the Commission, he becomes " unavailable" (10 CFR
f 2.704(d)). Public Service Company of New Hampshire

,

| (Seabrook Station, Units 1 & 2), ALAB 422, 6 NRC 33, 101
(1977). Resignation of a Board member during a proceeding is''

not, of itself, grounds for declaring a mistrial and starting
the proceedings anew. 16 Public Service Co. of New
Hampshire (Seabrook Station, Units 1 & 2), ALAB 422, 6 NRC 33
(1977) was affirmed generally and on the point cited herein in
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a
'v' New Enoland Coalition on Nuclear Pollution v. NRC, 582 F.2d

87 (1st Cir. 1978).

* Unavailability" of a Licensing Board member is dealt with
generally in 10 CFR & 2.704(d).

3.2 Export Licensina Hearinal

3.2.1 Scope of Export Licensing Hearings

The export licensing process is an inappropriate forum to
consider generic safety questions posed by nuclear power

'
,

plants. Under the Atomic Energy Act, as amended by the
Nuclear Non-Proliferation Act of 1978, the Commission, in
making its export licensing determinations > will consider ,

non proliferation and safeguards concerns, and not foreign
health and safety matters. Westinahouse Gectric Coro.
(Export to South Korea), CLI 80 30, 12 NRC 253, 260 61 (1980); ;

General Electric Co. (Exports to Taiwan), CLI-81-2, 13 NRC 67, '

71 (1981).

3.3 Hearino Schedulina Matters

3.3.1 Scheduling of Hearings,, ,

( \ |

("') An ASLB may not schedule a hearing for a time when it is
known that a technical member will be unavailable for more
than one half of one day unless there is no reasonable
alternative to such scheduling. Commonwealth Edison Co.
(Zion Station, Units 1 & 2), ALAB-222, 8 AEC 229, 238 (1974).

Otherwise, an ASLB has general authority to regulate the
course of a licensing proceeding and may schedule hearings on
specific issues pending related developments on other issues.
Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB 371, 5 NRC 409 (1977). In
deciding whether early hearings should be held on specific
issues, the Board should consider:

(1) the likelihood that early findings would retain their
validity; ,

(2) the advantage to the public interest and to the litigants
in having early, though possibly, inconclusive, resolu-
tion of certain issues;

(3) the extent to which early hearings on certain issues
might occasion prejudice to one or more litigants,
particularly in the event that such issues were later
reopened because of supervening developments.

A' J Potomac Electric Power Co. (Douglas Point Nuclear Generating
Station, Units 1 & 2), ALAB 277, 1 NRC 539 (1975); accord
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Allied General Nuclear Services (Barnwell- Nuclear Fuel Plant '

Separation Facility), ALAB-296, 2 NRC 671 (1975). -

As a general rule, scheduling is a matter of Licensing Board
discretion which will not be interfered with absent a "truly
exceptional situation". Public Service Co. of New Hamoshire
(Seabrook Station, Units 1 & 2), ALAB-295, 2 NRC 668 (1975); i
Public Service Co. of New Hamoshire (Seabrook Station, Units
1 & 2), ALAB 293, 2 NRC 660 (1975).

Where the Licensing Board finds that the Staff cannot
demonstrate a reasonable cause for its deley in submitting
environmental statements, the Board may issue a ruling noting
the unjustified failure to meet a publication schedule and !

then proceed to hear other matters or suspend proceedings
until the Staff files the necessary documents. The Board, in

.

soonte or on motion of one of the parties, may refer the !

ruling to the Appeal Board. If the Appeal Board affirms, it
would certify the matter to the Commission. Offshore Power '

Systems (Floating Nuclear Power Plants), ALAB 489, 8 NRC 194,
207 (1978).

While a hearing is required on a construction permit appli-
cation, operating license hearings can only be triggered by
petitions to intervene, or a Commission finding that such a :
hearing would be in the public interest. Carolina Power & ;
Licht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3
& 4), ALAB-577, 11 NRC 18, 26 (1980), modified, CLI-80-12, 11
NRC 514 (1980). Licensing Boards have no independent

,

authority to initiate adjudicatory proceedings without prior
,

action of some other component of the Commission. 10 CFR 6
2.104(a) does not provide authority to a Licensing Board
considering a construction permit application to order a
hearing on the yet to be filed operating license application.
Sheeran Harris, suDra, ALAB-577, 11 NRC 18, 27-28 (1980), ;

modified, CLI-80-12, 11 NRC 514 (1980). Section 2.104(a) of
'

the Commission's Rules of Practice contemplates determination
of a need for a hearing in the public interest on an operating '

| license, only after application for such a license is made.
Carolina Power & Licht Co. (Shearon Harris Nuclear Power !

| Plant, Units 1, 2, 3 & 4), ALAB-577, 11 NRC 18, 27-28 (1980);
Carolina Power & Licht Co. (Shearon Harris Nuclear Power
Plant, Units 1, 2, 3 & 4), ALAB-581, 11 NRC 233 (1980),
modified, CLI-80-12, 11 NRC 514 (1980).

Generally speaking, Licensing Boards determine scheduling
matters on the basis of representations of counsel about
projected completion dates, availability of necessary in-

I formation, and adequate opportunities for a fair and thorough
i hearing. The Board would take a harder look at an applicant's

projected completion date if it could only be met by a greatly
accelerated schedule, with minimal opportunities for discovery
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'v) and the exercise of other procedural rights. Duke Power Co. |
(Catawba Nuclear Station, Units 1 and 2), LBP-83-8A, 17 NRC 4

282, 286 87 (1983), i

An Appeal Board will overturn a Licensing Board's denial of a '

request for a schedule change only on finding that the Board
abused its discretion by setting a schedule that deprives a >

party of its right to procedural due process. Wisconsin
,

Electric Power Co. (Point Beach Nuclear Plant, Unit 1), ALAB. |
719, 17 NRC 387, 391 (1983), citina, Wisconsin Electric Power '

& (Point Beach Nuclear Plant, Unit 1), ALAB-696, 16 NRC i

1245,1260(1982), cuotino, Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-
459, 7 NRC 179, 188 (1978); Cleveland Electric Illuminatina
A (Perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24
NRC 64, 95 (1986). -

3.3.1.1 Public Interest Requirements re Hearing Schedule

In matters of scheduling, the paramount consideration is
the public interest. The public interest is usually
served by as rapid a decision as is possible consistent
with everyone's opportunity to be heard. Potomac Electric
Power CQ2 (Douglas Point Nuclear Generating Station, Units 1

(^ & 2), ALAB-277, 1 NRC 539 (1975).
1^ To fulfill its obligation under the Administrative Procedure :

Act to decide cases within a reasonable time, the Commission
established expedited procedures for the conduct of the 1988 '

Shoreham emergency planning exercise proceeding in order to
minimize the delays resulting from the Commission's usual
procedures, whila still preserving the rights of the parties. :
Lono Island liahtino _Co. (Shoreham Nuclear Power Station, Unit |
1), CLI 88-9, 28 NRC 567, 569-70 (1988), citina, Union of ;

Concerned Scientists v. NRC, 735 F.2d 1437 (D.C. Cir. 1984). !

Findings under 10 CFR S 2.104(a) on a need for a public -

hearing on an application for an operating license in the
,

public interest cannot be made until after such application '

is filed. Such finding must be based on the application and
all information then available. While the Commission can
determine that a hearing on an operating license is needed in :
the public interest, a Licensing Board could not. Carolina
Power & Liaht Co. (Shearon Harris Nuclear Power Plant, Units
1, 2, 3 & 4), ALAB-577, 11 NRC 18, 26 28 (1980), modified,
CLI-80-12, 11 NRC 514 (1980).

3.3.1.2 Convenience of Litigants re Hearing Schedule

Although the convenience of litigants is entitled to recogni-
tion, it cannot be dispositive on questions of scheduling,,

i Allied General Nuclear Services (Barnwell Nuclear Fuel Plant,

(
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Separation Facility), ALAB-296, 2 NRC 671, 684-685 (1975);
Potomac Electric Power Co. (Douglas Point Nuclear Generating
Station, Units 1 & 2), ALAB 277, 1 NRC 539 (1975).

Nevertheless, ASLB action in keeping to its schedule despite
'intervenors' assertions that they were unable to prepare for

cross examination or to attend the hearing because of a need
to prepare briefs in a related matter in the U.S. Court of r
Appeals has been held to be an error requiring reopening of
the hearing. Northern Indiana Public Service CL (Bailly '

'

Generating Station, Nuclear-1), ALAB 249, 8 AEC 980 (1974).
'

3.3.1.3 Adjourned Hearings
!
'

(RESERVED)

3.3.2 Postponement of Hearings

3.3.2.1 Factors Considered in Hearing Postponement

Where there is no immediate need for the license sought, the ,

ASLB decision at to whether to go forward with hearings or
postpone them should be guided by the three factors listed in
the Doualas Point case; namely:

(1) the likelihood that findings would retain their validity;

(2) the advantage to the public and to litigants in having
early, though possibly inconclusive, resolution;

(3) the possible prejudice arising from an early hearing.

Potomac Electric Power Co. (Douglas Point Nuclear Generating
Station, Units 1 & 2), ALAB 277, 1 NRC 539 (1975).

'The fact that a party has failed to retain counsel in a
timely manner is not grounds for seeking a delay in the
commencement of hearings. Offshore Power Systems (Manu- '

facturing License for Floating Nuclear Power Plants), LBP-
75 67, 2 NRC 813, 816 (1975).

A Licensing Board has considered the following factors in
evaluating an NRC Staff motion to stay the commencement of a
show cause proceeding involving the Staff's issuance of an
immediately effective license suspension order: 1) the length
of the requested stay; 2) the reasons for requesting the stay; ,

3) whether the licensee has persistently asserted its rights
to a prompt hearing and to other procedural means to resolve
the matter; and 4) the resulting prejudice to the licensee's
interests if the stay is granted. Finlav Testino Labora-

| tories. Inc., LBP-88-1A, 27 NRC 19, 23-26 (1988), citina, ,

| Barker v. Winao, 407 U.S. 514 (1972).
1
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V
3.3.2.2 Effect of Plant Deferral on Hearing Postponement !

The deferral of a plant which has been noticed for hearing |
does not necessarily mean that hearings should be postponed. ;

At the same time, an ASLB does have authority to adjust
,

discovery and hearing schedules in response to such deferral.
Wisconsin Electric Power Co. (Koshkoncng Nuclear Power Plant, :
Units 1 & 2), CL1-75-2, 1 NRC 39 (1975). Note also that the i

adjudicatory early site review procedures set forth in 10 CFR '

Part 2 provide a means by which separate, early hearings may
be held on site suitability matters despite the fact that the i

proposed plant and related construction permit proceedings j
have been deferred. t

3.3.2.3 Sudden Absence of ASLB Member at Hearing

When there is a sudden absence of a technical member, con-
,

sideration of hearing postponement must be made, and if time i

permits, the parties' views must be solicited before a ;

postponement decision is rendered. Commonwealth Edison Co. -

(Zion Station, Units 1 & 2), ALAB-222, 8 AEC 229 (1974).

Note that in Commonwealth Edison Co. (Zion Station, Units 1 & '

,q 2), CLI-74-35, 8 AEC 374 (1974), the Commission reviewed ALAB-
i i 222. While the Commission was not in total agreement with the
V Appeal Board's setting of inflexible guidelines for invoking

the -quorum rule, it agreed in principle with the Appeal ;

Board's view that all three ASLB members must participate to
'

the maximum extent possible in evidentiary hearings. As such, i

it appears that the above guidance from ALAB-222 remains in
effect.

3.3.2.4 Time Extensions for Case Preparation Before Hearing ;

In view of the disparity between the Staff and applicant on
the one hand and intervenors on the other with regard to the
time available for review and case preparation, the Appeal i

Panel has been solicitous of intervenors' desires for
additional time for case preparation, Sag, g A , Southern
California Edison Co. (San Onofre Nuclear Generating Station,
Units 2 & 3), ALAB-212, 7 AEC 986, 992-93 (1974). At the same -

time, a party's failure to have as yet retained counsel does
not provide grounds for seeking a delay in proceedings.

,

I Offshore Power Systems (Manufacturing License for Floating
L Nuclear Power Plants), LBP-75-67, 2 NRC 813 (1975). Moreover,

a party must make a timely request for additional time to"

prepare its case; otherwise, it may waive its right to |

complain. Public Service Co. of Indiana. Inc. (Marble Hill ;

Nuclear Generating Station, Units 1 & 2), ALAB-459, 7 NRC 179, ;
|,o 188-89 (1978). More recently, too, both the Commission and

! I the Appeal Doard have made it clear that the fact that a party
V may possess fewer resources than others to devote to a

;

|
proceeding does not relieve that party of its hearing

i-
'
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obligations. Egg Statement of Policy on Conduct of Licensina
ProceediDai, CLI-81-8, 13 NRC 452, 454 (1981); Wisconsin
Electric Power Co. (Point Beach Nuclear Plant, Unit 1), ALAB-

,

|
696, 16 NRC 1245, 1261 n.29 (1982). '

The Appeal Board granted Staff's request for an extension of a l
deadline for filing written testimony but called the raatter to !

the attention of the Commission, which has supervisory
authority over the Staff. In granting the extension, made as
a result of the Staff's inability to meet the earlier deadline
due to assignment of Staff to Three Mile Island related
matters, the Board rejected the intervenor's suggestion that
it hold a hearing to determine the reasons for, and reason-

_

ableness of, the extension request. Florida Power and Liaht
'

Company (St. Lucie Nuclear Power Plant, Unit No. 2), ALAB-
553, 10 NRC 12 (1979).

Where time extensions have been granted, the original time t

period is not material to a determination as to whether due
process has been observed. Virainia Electric & Power Cc,

,

(North Anna Nuclear Power Station, Units 1 & 2), ALAB 58,, '

| 11 NRC 451, 467 (1986).

3.3.3 Scheduling Disagreements Among Parties
'Parties must lodge promptly any objections they may have to

the scheduling of the prehearing phase of a proceeding. Late
requests for changes in scheduling will not be countenanced
absent extraordinary unexpected circumstances. Consolidated
Edison Co. of N.Y. (Indian Point, Units 1, 2 & 3), ALAB 377,
5 NRC 430 (1977).

3.3.4 Appeals of Hearing Date Rulings

As a general rule, scheduling is a matter of ASLB discretion.
As such, Appeal Boards are disinclined to interfere with
scheduling decisions absent a "truly exceptional situation" !

which warrants ASLAB interlocutory consideration. Public
Service Co. of N.H. (Seabrook Station, Units 1 & 2), ALAB-295,
2 NRC 668 (1975); Public Service Co. of N.H. (Seabrook ;

Station, Units 1 & 2), ALAB-293, 2 NRC 660 (1975). Since the
responsibility for conduct of the hearing rests with the|

presiding officer pursuant to 5 U.S.C. 5 556(c) and 10 CFR
6 2.718, the Appeal Board is reluctant to examine a Licensing i

Board's scheduling decision except whare there is a claim that
such decision constituted an abuse of discretion and amounted
to a denial of procedural due process. Public Service Co. of
Indiana (Marble Hill Nuclear Generating Station, Units 1 & 2),
ALAB-459, 7 NRC 179, 188 (1978); Wisconsin Electric Power Co.
(Point Beach Nuclear Plant, Unit 1), ALAB-696,16 NRC 1245,
1260 (1982); Houston Lichtina and Power Co. (South Texas
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Project, Units 1 and 2), ALAB-799, 21 NRC 360, 379 (1985); !
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB- !

813, 22 NRC 59, 74 & n.68, 83 (1985). -

With regard to claims of insufficient time to prepare for a
hearing, even if a party is correct in its assertion that the

,Staff received an initial time t.dvantage in preparing test- '

imony as a result of scheduling., it must make a reasonable
effort to have the procedural error corrected (by requesting
additional time to respond) and not wait to use the error as ;

grounds for appeal if the party disagrees with the decision on
;

the merits. A party is entitled to a fair hearing, not a >

perfect one. Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 & 2), ALAB-459, 7 NRC 179, >

188 89 (1978).

Although, absent special circumstances, the Appeal Board will
generally review Licensing Board scheduling determinations
only where confronted with a claim of deprivation of due
process, the Appeal Board may, on occasion, review a Licensing -r
Board scheduling matter when that scheduling appears to be
based on the Licensing Board's misapprehension of an Appeal
Board directive. Sag, LA, Consumers Power Co. (Midland
Plant, Units 1 & 2), ALAB-468, 7 NRC 464, 468 (1978).,s

3.3.5 Location of Hearing

(RESERVED)

3.3.5.1 Public Interest Requirements re Hearing Location

(RESERVED)
,

3.3.5.2 Convenience of Litigants Affecting Hearing Location

As a matter of policy, most evidentiary hearings in NRC pro-
ceedings are conducted in the general vicinity of the site of
the facility involved. In generic matters, however, when the
hearing encompasses distinct, geographically separated facil-
ities and no relationship exists between the highly technical '

questions to be heard and the particular features of those
facilities or their sites, the governing consideration in
determining the place of hearing should be the convenience of
the participants in the hearing. Philadelphia Electric Co. '

(Peach octtom Atomic Power Station, Units 2 & 3), ALAB-566, 10
NRC 527, 530-531 (1979).

3.3.6 Consolidation of Hearings and of Parties .

Consolidation of hearings is covered generally by 10 CFRfs) 6 2.716. Consolidation of parties is covered generally by 10
*

C/ CFR 9 2.715a.

JUNE 1989 HEARINGS 43

.. ,_ - . --.. --



,

!

!

A Board, on its own initiative, may consolidate parties who !

share substantially the same interest and who raise substan-
'tially the same questions, except when such action would

prejudice one of the intervenors. Philadelphia flectric Co.

(Limerick Generating Station, l' nits 1 and 2), ALA3-836, 23 NRC
479,501.(1986), citina,10 CFR 9 2.715a and Sitt.g. ment of <

Policy on Conduct of Licensino Proceedinas, CLI-81-9,13 NRC
452, 455 (1981).

Consolidation is primarily discretionary with the l'oards
involved. Taking into account the familiarity of te Licens-
ing Boards with the issues most likely to bear on a censoli-
dation motion, the Commission will interpose its judgment in
consolidation cases only in the most unusual circumstances.

iPortland General Electric Co. (Pebble Springs Nuclear Plant,
Units 1 & 2), CLI-76-26, 4 NRC 608 (1976).

Under 10 CFR 9 2.716, consolidation is permitted if found to
be conducive to the proper dispatch of the Board's business
and to the ends of justice. Dairvland Power Coooerative (La
Crosse Boiling Water Reactor, Operating License and Show
Cause). LBP-81-31, 14 NRC 375, 377 (1981).

The Commission may in its own discretion order the con-
solidation of two or more export licensing proceedings,
and may utilize 10 CFR 9 2.716 as guidance for deciding >

whether or not to take such action. Edlow International
CA. (Agent for the Government of India on Application to
Export Special Nuclear Materials), CLI-77-16, 5 NRC 1327,
1328-1329 (1977). Note, however, that persons who are
not parties to either of two adjudicatory proceedings have
no standing to have those proceedings consolidated under

n' Section 2.716. JL at 1328. Where proceedings on two
separate applications are consolidated, the Commission may
explicitly reserve the right to act upon the applications at
different times.. Edlow International Co. (Agent for the
Government of . India on Application to Export Special Nuclear
Materials), CLI-70-4, 7 NRC 311, 312 (1978). See also

'Braunkohle Transnort. USA (Import of South African Uraniun Ore
Concentrate), CLI-87-6, 25 NRC 891, 894 (1987).

3.3.7 In Camera Hearings

No reason exists for an in camera hearing on security grounds
where there is no showing of some incremental gain in security
from keeping the information secret. Duke Power Co. (Amend-
ment to Materials License SNM-1773, Transportation of Spent

|! Fuel from Oconee Nuclear Station for Storage at McGuire

|
Nuclear Station), CLI-80-3,11 NRC 185,186 (1980).

L Procedures for in camera hearings are discussed in Pacific Gas
& Electric Co. (Diablo Canyon Nuclear Power Plant, tinits 1 &
2), ALAB-580, 11 NRC 227 (1980).
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V Where a party to a hearing objects to the disclosure of ,

information and makes out a orima facie case that the material ,

is proprietary in nature, it is proper for an adjudicatory ,
'

board to issue a protective order and conduct an-in camera
#session. If, upon consideration, the Board determined that

the material was not proprietary, it would order the material
released for the public record. Metropolitan Edison Co. :

(Three Mile Island Nuclear Station, Unit 1), ALAB-807, 21 hRC
1195, 1214-15 (1985). See also Commonwealth Edison Co. (Zion
Station, Units 1 and 2), ALAB-196, 7 AEC 457, 469 (1974).
Because the party that seeks disclosure of allegedly proprie-
tary information has-the right to conduct cross-examination .in
camera, no prejudice results from an adjudicatory board's use
of this procedure. Three Mile Island, supra, 21 NRC at 1215.

Following issuance of a protective order enabling an in-
tervenor to obtain useful information, a Board can defer
ruling on objections concerning the public's right to know
until after the merits of the case are considered; if an
intervenor has difficulties due to failure to participate in ,

in camera sessions, these cannot affect the Board's ruling on
the merits. Wisconsin Electric Power Co. (Point Beach Nuclear
Plant, Units 1 and 2), LBP-81-55,14 NRC 1017,1025 (1981).

3.4 Issues for Hearina
.

The judgment of a Licensing Board with regard to what is or is not in
controversy in a proceeding being conducted by it is entitled to
great respect. Northern States Power Comnany (Prairie Island Nuclear
Generating Plant, Units 1 & 2), ALAB-419, 6 NRC 3, 6 (1977).

A Licensing Board does not have the power to explore matters beyond
those which are embraced by the notice of hearing for the particular
proceeding. This is a holding of gen 9ral applicability. Portland
General Electric Compan,_y (Trojan Nuclear Plant), ALAB-534, 9 NRC 287,
289-90 n.6 (1979); Public Service Company of Indiana (Marble Hill
Nuc' lear , Generating Station, Units 1 and 2), ALAB-316, 3 NRC 1.67, 170-
71 (1976). See also Northern Indiana Public Service Company (Bailly
Generating Station, Nuclear-1), ALAB-619, 12 NRC 558, 565 (1980);
Commonwealth Edison Company (Zion Station, Units 1 & 2), ALAB-616, 12
NRC 419, 426 (1980); Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit No.1), LBP-83-76,18 NRC 1266,1269,1286

- (1983).

The Commission's delegation of authority to a Licensing Board to
conduct any necessary proceedings pursuant to 10 CFR Part 2, Subpart
G includes the authority to permit an applicant for a license

L amendment to file contentions in a hearing requested by other parties
L even though the applicant may have waived its own right to a hearing.
1 There are no specific regulations which govern the filing of
| -[ . j contentions by an applicant. However, since an applicant is a party

V to a proceeding, it should have the same rights as other parties to
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the proceeding, which include the right to submit contentions, 10 CFR
6 2.714, and the right to file late contentions under certain |
conditions, 10 CFR S 2.714(a). Kerr-McGee Chemical Coro. (West
Chicago Rare Earths Facility), LBP-84-42, 20 NRC 1296, 1305-1307
(1984).

The issue of management capability to operate a facility is better
determined at the time of the operating license application, than
years in advance on the basis of preliminary plans. Carolina Power &
Liaht Co. (Shearon Harris Nuclear Power Plar.t, Units 1, 2, 3 & 4),
ALAB-577, ll.NRC 18-(1980), modified, CLI-80-12, 11 NRC 514 (1980). -

A decisionsking body must confront the facts and legal arguments
presented by the parties and articulate the reasons for its con-

,

clusions on disputed issues, i.e., take a hard look at the salient
problems. Union Electric Co. (Callaway Plant, Unit 1), ALAB-740,18
NRC 343, 366 (1983), citina, Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 41 (1977),
aff'd, CLI-78-1, 7 NRC 1 (1978), aff'd sub nom., New Enoland
Coalition on Nuclear Pollution v. NRC, 582 F.2d 87 (1st Cir.1978);
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-781, 20 NRC 819, 836 (1984), affirmina in onyl
(full power license for Unit 1), LBP-82-70,16 NRC 756 (1982).

Findings under 10 CFR 6 2.104(a) on a need for a public hearing on ,

issues involved in an application for an operating-license cannot be l

made until after such application is filed. Such finding must be
based on the application and information then available. Carolina-
Power & Licht Co. (Shearon Harris Nuclear Plant, Units 1, 2, 3 & 4), |
ALAB-577, 11 NRC 18 (1980), modified, CLI-80-12, 11 NRC 514 (1980). |

Since the Appendix I (of 10 CFR 50) rule itself does not specify
health effects, and there is no evidence that the purpose of the
Appendix I rulemaking was to determine generally health effects from
Appendix I releases, it follows that health effects of Appendix I
releases must be litigable in individual licensing proceedings.
Eublic Service Company of Oklahoma (Black Fox Station, Units 1 and
2), CLI-80-31, 12 NRC 264, 276 (1980). See also Consolidated Edison
Co. of N.Y. (Indian Point, Unit No. 2); Power Authority of the State

|

of N.Y. (Indian Point, Unit No. 3), LBP-82-105, 16 NRC 1629, 1641 '

(1982), citina, Black Fox, supra, 12 NRC at 264.

Upon certification the Commission held that in view of the fact that
the .TMI accident resulted in generation of hydrogen gas in excess of

.

hydrogen generation design basis assumptions of 10 CFR S 50.44, I

hydrogen gas control could be properly litigated under Part 100.
Under.Part 100, hydrogen control measures beyond those required by
10 CFR 9 50.44 would be required if it is determined that there is a
credible loss-of-coolant accident scenario entailing hydrogen
generation, hydrogen combustion, containment breach or leaking, and ioffsite radiation doses in excess of Part 100 guidelines values. ;

Metropolitan Edison Company (Three Mile Island, Unit No.1), CLI-
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-80-16, 11 NRC 674, 675 (1980). Jee also Illinois Power Co. (Clinton
Power Station, Unit 1), LBP-82-103, 16 NRC 1603, 1609 (1982), citina,
Three Mile Island, supra,11 NRC at 675.

A genuine scientific disagreement on a central decisional issue is
the type of matter that should ordinarily be raised for adversarial
exploration and eventual resolution in the adjudicatory context. ,

Metropolitan Edison Co. (Three F.ile Island Nuclear Station, Unit 1),
ALAB-715, 17 NRC 102, 105 (1983). Sgg Viroinia Electric and Power .

A .(North Anna Power Station, Units 1 and 2), CLI-76-22, 4 NRC 480,
491 (1976), off'd sub nom. Virainia Electric and Power Co. v. NRC,
571 F.2d 1289 (4th Cir. 1978); Consumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-691, 16 NRC 897, 912-13 (1982), review declined,
CLI-83-2, 17 NRC 69 (1983).

The Commission may entirely eliminate certain issues from operating
license consideration on the ground that they are suited for
examination only at the earlier construction permit stage. Short of
that, the Commissjon has considerable discretion to provide by rule
that only issues that were or could have been raised by a party to
the construction permit proceeding will not be entertained at the
operating license stage except upon such a showing as " changed
circumstances" or " newly discovered evidence." Commission practice,(q however, has been to determine the litigability of issues at thef

b j' operating license stage with reference to conventional res .iudicata
. and collateral estoppel principles. Southern California Edison Co.

(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-717, 17
NRC 346, 354 (1983), citina, Southern California Edison Co. (San
Onofre Nuclear Generating Station, Units 2 and 3), ALAB-673, 15 NRC
688, 696-97 (1982).

It is not a profitable use of adjudicatory time to litigate the
Probabilistic Risk Assessment (PRA) methodalogy used on the chance
that different methodology would identify a new problem or sub-
stantially modify existing safety concerns. If it is known that a
problem exists which would be illustrated-by a change in PRA method-
ology, that problem can be litigated directly; there is no need to
modify the PRA to consider it. Philadelohia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-83-39, 18 NRC 67, 73 (1983).

3.4.1 Intervenor's Contentions - Admissibility at Hearing

Contentions are like Federal court complaints; before any
decision that a contention should not be entertained, the
proponent of the contention must be given some chance to be,.

I heard in response. Lona Island Liahtina Co. (Shoreham Nuclear'

Power Station, Unit 1), LBP-81-18, 14 NRC 71, 73 (1981),
citina, Houston Liahtina and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-565, 10 NRC 521 (1979).

O 1 10 CFR s 2.714 sets forth the criteria by which ASLBs are toI 1

V
| judge the admissibility of contentions. Pursuant to that
i regulation, a contention is acceptab'.e as an issue in
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controversy if some basis is provided for the contention and
:the basis is set forth with particularity. In passing on the
admissibility of a contention, a Licensing Board is not to
consider the merits of the contention itself. Alabama Power
(L. (Joseph M. Farley Nuclear Plant, Units 1- & 2), ALAB-182, 7
AEC 210, 216 (1974); Duouesne liaht Co. (Beaver Valiey Power
Station, Unit 1), ALAB-109, 6 AEC 243, 244-(1973);~ Illinois

'
,

Power Co. (Clinton Power Station, Units 1 and 2), LBP-81-15,
13 NRC 708, 711 (1981).

,

Althouch .mendments to the Commission's Rules of Practice
wit |: regard to. intervention have affected the time as to-
which contentio'ns must be filed, the amended rules retain the
requirement that the basis for contentions be set forth with
reasonable specificity. 10 CFR S 2.714(b); Pacific Gas and ,

Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-728,-17 NRC 777, 802 n.73 (1983), review denied, CLI-
83-32, 18 NRC 1309 (1983). A Licensing Board is not author- ,

ized to admit conditionally, for any reason, a contention that
falls short of meeting the requirement of reasonable specifi-
city set forth in 10 CFR 9 2.714. Duke Power Co. (Catawba <

Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 467
(1982), vacated in part on other arounds, CLI-83-19, 17 NRC
1041 (1983).

General fears or criticisms of past practices of the nu-
clear industry or the applicant are not appropriate bases
for contentions unless there is reason to suspect the
specific procedures or safety-related tests used in a -

proposed demonstration program which requires a license
amendment. Wisconsin Electric Power Co. (Point Beach Nuclear
Plant, Units 1 and 2), LBP-81-55,14 NRC 1017,1026 (1981).

Where the laws of physics deprive a proposed contention of any
credible or arguable basis, the contention will not be
admitted. Philadelohia Electric Co. (Limerick Generating
Station, Units 1 and 2), LBP-84-16, 19 NRC 857, 870 (1984),
aff.'d, ALAB-765, 19 NRC 645, 654 n.13 (1984); compare Houston
Liahtina and Power Co. (Allens Creek Nuclear Generating
Station, Unit 1), ALAB-590, 11 NRC 54? (1980).

When the Board requires an applicant and the Staff to file
briefs concerning the admissibility of contentions, intervenor
must give reasons or authority for rejecting arguments
presented in the required briefs. In ruling on admissibility,

,

the Licensing Board should not reach the merits and should not
| require the introduction of underlying evidence, provided that
i the basis for the contention is identified with reasonable

specificity. Cleveland Electric 111uminatina Co. (Perryi

| Nuclear Power Plant, Units 1 and 2), LBP-81-24,14 NRC 175,
181-83 (1981). Whether or not a basis for contentions has
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. i' been established must be decided by considering the conten-
' tions in.the context of the entire record of the case up to'

the time the contentions are filed. Thus, when an application,

for a license amendment is itself incomplete, the standard for
the admission of contentions is lowered, because it-is easier
for petitioners to have reasons for believing that the
application has not demonstrated the safety of the proposed
procedures for which an amendment is sought. Wisconsin
Electric Power Co. (Point Beach Nuclear. Plant, Units 1 and 2),
LBP-81-45, 14 NRC 853 (1981).

A contention concerning the health effects of radon emissions
will' be admitted only if the documented opinion of one or more

a qualified authorities is provided to the Licensing Board that
the incremental (health effects of) fuel cycle-related radon-
emissions will be greater than.those determined in the Appeal
Board proceeding. Philadelohia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423,
1454(1982), citina, Philadelohia Electric Co. (Peach Bottom
Atomic Power Station, Units 2 and 3), ALAB-654, 14 NRC 632,
635 (1981). ,

i

Where the only NEPA matters in controversy are legal con- i

tentions that there has been a failure to comply with NEPA and iN 10 CFR Part 51, the Board may rule on the contentions without l
sj further evidentiary hearings, making use of the existing i

evidentiary record and additional material of which it can
,

take official notice. Metropolitan Edison Co. (Three Mile !
. Island Nuclear Station, Unit 1), LBP-81-60, 14 NRC 1724, 1728 i

(1981).

When considering admission of new intervenor contentions based
on new regulatory requirements, the Licensing Board must find
a " nexus" between the new requirements and the particular
facility involved in the proceeding, and that the contentions
raise significant issues. The new contentions need not be ;

'solely related to contentions previously admitted, but may
address themselves to the new requirements imposed. Pacific
Gas and Electric Co2 (Diablo Canyon Nuclear Power Plant, Units |

1 and 2), LBP-81-5, 13 NRC 226, 233-34 (1981). j

As a general rule, Licensing Boards should not accept in j
individual license proceedings contentions which are (or
about to become) the subject of general rulemaking by the ;

Commission. As a corollary, certain issues included in an t

adjudicatory proceeding may be rendered inappropriate for |
resolution in that proceeding because the Commission has taken i

generic action during the pendency of the adjudication. There I

may nonetheless be situations in which matters subject to
generic consideration may also be evaluated on a case-by-case

O basis where such evaluation is contemplated by, or at least.

,

.V consistent with, the approach adopted in the rulemaking ;
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proceeding. Metropolitan Edison Co. (Three Mile IslandV

Nuclear Station, Unit No. 1), ALAB-729, 17 NRC 814, 889-90 ;

(1933), aff'd, CLI-84-11, 20 NRC 1 (1984). .

3.4.2- Issues Not Raised by Parties ?

A Licensing Board may, on its own motion, explore issues
which the parties themselves have not placed in controversy. :
10 CFR 6 2.760a; Consolidated Edison Co. of N.Y.. Inc.
(Indian Point Nuclear Generating Station, Units 1, 2 & 3)',
ALAB-319, 3 NRC 188, 190 (1976).- This power, however, is not
a license to conduct fishing expeditions and, in operating
license prt;ceedings, should be exercised sparingly and only in
extraordinary circumstances where the Board concludes that a
serious safety or environmental-issue remains. Consolidated
Edison Co. of N.Y. (Indian Point Nuclear Generating Station,
Unit 3), CLI-74-28, 8 AEC 7 (1974); Texas Utilities Generatina
.Cg.,. (Comancb3 Pehk Steam Electric Station, Units 1 and 2),
CLI-81-24, 14 NRC 614, 615 (1981); Carolina Power and Licht
Land North Carc. lina Eastern Municioal Power Aaency (Shearon
Harris Nuclear Ple t), LBP-85-49, 22 NRC 899, 915 n.2 (1985).
The Commission's Indi3n Point ruling has been incorporated
into the regulations 11 modified form at 10 CFR s 2.760a. -

When a Licensing Board in an operating license proceeding
considers issues which might be deemed to be raised sua soonte '

by the Board, it should transmit copies of the order raising
such issues- to the Commission and General- Counsel in accor-
dance with the Secretary's memo of June 30, 1981. Houston
Liahtina and Power Co. (South Texas Project, Units 1 and 2),
LBP-81-54, 14 NRC 918, 922-923 (1981).

The Licensing Board may be alerted to such serious issues not
raised by the parties througn the statements of those making
limited appearances. _S_eg Iowa Electric Liaht & Power Co. Je
(Duane Arnold Energy Center), ALAB-108, 6 AEC 195, 196 n.4
(1973). |

1
'Pursuant to authority granted under 10 CFR s 2.760a, the

presiding officer in an operating license proceeding may
examine matters not put into controversy by the parties only
where he or'she determines that a serious safety, environ-

Imental or common defense and security matter exists. Texas i

Utilities Generatina Co. (Comanche Peak Steam Electric |
Station, Units 1 and 2), CLI-81-24, 14 NRC 614, 615 (1981);
Vermont Yankee Nuclear Power Coro. (Vermont Yankee Nuclear
Power Station), ALAB-869, 26 NRC 13, 25 (1987), reconsid.
denied on other arounds, ALAB-876, 26 NRC 277 (1987).

!
- 1

The Commission has directed that when a Licensing Board or
an Appeal Board raises an issue sua sponte in an operating
license proceeding, it must issue a separate order making the
requisite findings, briefly state its reasons for raising the

|
l
1
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issue, and forward a copy of the order to the OGC and the
Commission. Comanche Peak, CLI-81-24, suora; Vermont Yankee

~ Nuclear Power Coro. (Vern.ont Yankee Nuclear Power Station),
ALAB-869, 26 NRC 13, 25 (1987). A Licensing Board may raise a
safety issue sua soonte when sufficient evidence of a serious
safety matter has been presented that reasonable minds could
inquire further. Very specific findings are not required
since they could cause prejudgment problems. The Board need
only give its reasons for raising the problem. Southern
California Edison Co. (San Onofre-Nuclear Generating Station,
Units 2 and 3), LBP-81-36, 14 NRC 691, 697 (1981).

In an operating license proceeding where a hearing is
convened as a result of intervention, the Licensing Board
will resolve all issues raised by the parties and any
issues which it raises sua soonte. Consolidated Edison
Co. of N.Y.. Inc. (Indian Point Nuclear Generating Station,
Units 1, 2 & 3), ALAB-319, 3 NRC 188, 190 (1976). The
decision as to all other matters which need to be con-
sidered prior to issuance of the operating.-license is the
responsibility of the NRC Staff alone. Indian Point,
supra, 3 NRC at 190; Portland General Electric Co. (Trojan
Nuclear Plant), ALAB-181, 7 AEC 207, 209 n.7 (1974);
Kansas Gas and Electric Co. (Wolf Creek Generating[] Station, Unit 1), LBP-84-26, 20 NRC 53, 58 (1984). Once '

t / the Licensing Board has resolved all contested issues and
any-sua soonte issues, the NRC Staff then has the authority
to decide if any other matters need to be considered
prior to the issuance of an operating-license. Texas
Utilities Generatino Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-81-23, 14 NRC 159.(1981).
The mere acceptance of a contention does not justify a,~

l Board's assuming that a serious safety, environmental, or
common defense and security matter exists or otherwise relieve
it of the obligation under 10 CFR s 2.760a to affirmatively
determine that such a situation exists. Texas Utilities
Generatino Co. (Comanche Peak Steam Electric Station, Units 1
and 2), CLI-81-36, 14 NRC 1111, 1114 (1981).

In a construction permit proceeding, the Licensing Board has a
'

duty to assure that the NRC Staff's review was adequate, even
as to matters which are uncontested. Gulf States Utilities
1 (River Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760,
774 (1977).

3.4.3 Issues Not Addressed by a Party

The fact that the Staff may be estopped from asserting a
position does not affect a Board's independent responsibility
to consider the issue involved. Southern California Edison/Q h (San Onofre Nuclear Generating Station, Units 2 & 3),'() ALAB-268, 1 NRC 383 (1975).
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An adjudicatory board's examination of unresolved generic
safety issues, not put into controversy by the parties, is ;

necessarily limited to whether the Staff's approach is
'

'

plausible, and whether the explanations given for support of
continued safe operation of the facility are sufficient on
their-face. Northern States Power comoany (Monticello Nuclear
Generating Plant, Unit 1), ALAB-620,12 NRC 574, 577 (1980).

,

4

The parties must be given an opportunity, at oral hearing or
by written pleadings, to produce relevant evidence concerningn
abuses of Commission regulations and adjudicatory process, but

'

if a party fails to formally tender such evidence, the _

Licensing Board'should not engage in its own independent and
selective search of the record. Philadelphia Electric Co.

(Fulton Generating Station,' Units 1 and 2), ALAB-657, 14 NRC'
967, 978 (1981)."

3.4.4 Separate Hearings on Special Issues
,

i' Pursuant to a Licensing Board's general power to regulate
the course of a hearing under 10 CFR S 2.718, such Boards'

have the authority to consider, either on their own or
at a party's request, a particular issue separately from
and prior to other issues that must be decided in a pro-

,

ceeding. Potomac Electric Power Co. (Douglas Point
Nuclear Generating Station, Units 1 & 2), ALAB-277, 1 NRC

| 539, 544 (1975). See also 10 CFR Part 2, Appendix A,
t- para. I(c)(1). Indeed, multiple contentions can be grouped |

'

| and litigated in separate segments of the evidentiary
hearing so as to enable the Licensing Board to issue
separate partial initial decisions, each of which de-
cides a major segment of the case. Lona Island Liahtina i

,

|~ Co. (Shoreham Nuclear Power Station, Unit 1), LBP-83-30,17
NRC 1132,.1136 (1983). I

In a special proceeding, where the Commission has specified
the issues for hearing, a Licensing Board is obliged to i

resolve all such issues even in the absence of active ii

! participation by intervenors. Metropolitan Edison Co.
'

(Three Mile Island Nuclear Station, Unit 1), ALAB-772,19 NRCL

! 1193, 1263 (1984), rev'd in oart on other arounds, CLI-85-2,
| 21 NRC 282 (1985).

( A request for a low-power license does not give rise to an
,

entire proceeding separate and apart from a pending full-power |

operating license proceeding. Pacific Gas and Electric Co. |!

(Diablo Canyon Nuclear Power Plant, Units 1 and 2), CL1-82-39, |

16 NRC 1712, 1715 (1982), citina, Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-81-5,
13 NRC 361 (1981).

The Appeal Board's holding in Potomac Electric Power Co. |

(Douglas Point Nuclear Generating Station, Units 1 and 2),
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ALAB-277, 1 NRC 539 (1975), that any early findings made by a
Licensing Board, in circumstances where the applicant had dis- >

'closed an intent to postpone construction for several years,
would be open to reconsideration "only if supervening develop-
ments or newly available evidence so warrant", does not sup- '

port a later Licensing Board's action in imposing. a similar-
limitation on the right to raise issues which were not encom-
passed by the early findings. Houston Liahtina and Power Co.

' (Allens Creek Nuclear Generating Station, Unit 1), ALAB-535, 9
NRC 377, 386-387 (1979), reconsid. denied, ALAB 539, 9 NRC 422
(1979).

3.4.5 Construction Permit Extension Proceedings

An applicant who fails to file a timely request for an
extension of its construction permit and allows the permit
to expire does not automatically forfeit the permit. The
Commission has held that a construction permit does not lapse
until the Commission has taken affirmative action to complete
the forfeiture. The Commission will consider and may grant an
untimely. application for an extension of the construction
permit, without requiring the initiation of a new construction
permit proceeding. However, the applicant must still
establish good cause for an extension of its permit. In4) addition, the applicant is not entitled to continue its(

V construction activities after the expiration date of its
permit and prior to any extension of its permit. Texas
Utilities Electric Co. (Comanche Peak Steam Electric Station,

-Unit 1), CLI-86-4, 23 NRC 113, 120 & nn. 4-5 (1986).

Intervenors in a construction permit extension proceeding may
only litigate those issues that (1) arise from the reasons
assigned to the requested extension, and (2) cannot abide the
operating license proceeding. Northern Indiana Public Service
A (Bailly Generating Station, Nuclear-1), LBP-80-31, 12 NRC
699, 701 (1980); Lena Island- Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), L8P-82-41, 15 NRC 1295, 1301 (1982).

Contentions having no discernible relationship to the
construction permit extension are inadmissible in a permit
extension proceeding; a show-cause proceeding under 10 CFR
S 2.206 is the exclusive remedy. Northern Indiana Public
Service Co. (Bailly Generating Station, Nuclear 1), LBP-81-6,
13 NRC 253, 254 (1981), citina, Northern Indiana Public
Service Co. (Bailly Generating Station, Nuclear 1), ALAB-619,
12 NRC 558 (1980); Shoreham, supra, 15 NRC at 1302; Public
Service Co. of New Hamoshire (Seabrook Station, Unit 2), CLI-
84-6, 19 NRC 975, 979 (1984),

The focus of any construction permit extension proceeding is
n) _( to be whether " good cause" exists for the requested extension.
(s Determination of the scope of an extension proceeding should

JUNE 1989 HEARINGS 53

. . . --



3
, _.

-
.

,

i

j

6 3.4.5

I: be based on " common sense" and the " totality of the circum- R

L stances," more specifically whether the reasons assigned for 1

' ~ the extension give rise to health and safety or environmental
issues which cannot appropriately abide the event of the
environmental review-facility operating license hearing. A ;

contention cannot be litigated in a' construction permit
extension proceeding when an operating license proceeding is

|' pending in which the issue can be raised; and, prior to the
1: o)erating license proceeding, a contention having nothing

w1atsoever to do with the causes of delay or the permit
holder's justifications for an extension cannot be litigated

L in.a construction permit proceeding. In seeking an extension,
l' a permit holder must put forth reasons, founded in fact, that

explain why the delay occurred and those reasons must, as a
L matter of law, be sufficient to sustain a finding of good
! cause. Washinaton Public Power Supply System (WPPSS Nuclear
| Project Nos. I and-2), CLI-82-29, 16 NRC 1221, 1227, 1229-30

(1982), citina, Indiana and Michtaan Electric Co. (Donald C.
Cook Nuclear Plant, Units 1 and 2), ALAB-129, 6 AEC 414

| (1973); Northern Indiana Public Service Co. (Bailly Generating
Station, Nuclear 1), ALAB 619, 12 NRC 558 (1980). Egg
Washinaton Public Power SuDDlv System (WPPSS Nuclear Project
No. 1), ALAB-771, 19 NRC 1183, 1189 (1984). '

O,The NRC's inquiry will be into reasons that have contri-
buted to the delay in construction and whether those
reasons constitute " good cause" for the extension; the,

! same limitation to apply to any interested person seeking i

to challenge the request for an extension. The most 1

i " common sense" approach to the interpretation of Section
,

185 of the Atomic Energy Act and 10 CFR S 50.55 is that
,

the scope of a construction permit extension proceeding
,

L is limited to direct challenges to the permit holder's |

asserted reasons that show " good cause" justification for '

t

| the delay. WPPSS, supra, 16 NRC at 1228-1229; Washinoton |

L Public Power Supply System (WPPSS Nuclear Project No. 2), ;

ALAB-722, 17 NRC 546, 550-51 (1983); Public Service Co. of j
New Hamoshire (Seabrook Station, Unit 2), CLI-846, 19 NRC 975, |
978 (1984); Texas Utilities Electric Co. (Comanche Peak Steam |
Electric Station, Unit 1), CLI-86-4, 23 NRC 113,121 (1986). )

L A permit holder may establish good cause for delays by
showing a need to correct deficiencies which resulted from a
previous corporate policy to speed construction by intention-
ally violating NRC requirements. The permit holder must also
show that the previous policy has since been discarded and
repudiated. Texas Utilities Electric Co. (Comanche Peak Steam
Electric Station, Unit 1), CLI-86-15, 24 NRC 397, 403 (1986).

,

1

An intervenor's concerns about substantive safety issues are |
|

inadmissible in a construction permit extension proceeding. |
Such concerns are more appropriately raised in an operating I

license proceeding or in a 10 CFR 2.206 petition for NRC Staff )
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enforcement action against the applicant. Comanche Peak, '

supra, 23 NRC at 121 & n.6, 123.
~

The test for determining whether a contention is within the
scope of a construction permit extension proceeding is a two-
pronged one. First, the construction delays at issue have to
be traceable to the applicant. Second, the delays must be

,

" dilatory." If both prongs are met, the delay is without " good -;
cause." WPPSS, suora, CLI-82-29, 16 NRC at 1231; ALAB-722, 17
NRC at 551; Washinaton Public Power Supply System (WPPSS
Nuclear Project No. 1), LBP-84-9, 19 NRC 497, 502 (1984), !

aff'd, ALAB-771, 19 NRC 1183, 1189 (1984).
|

" Dilatory conduct" in the sense used by the Commission in
defining the test for determining whether a contention is
within the scope of a construction permit extension pro-. '

ceeding means the intentional delay of construction without a
valid purpose. WPPSS, supra, ALAB-722, 17 NRC at 552; WPPSS,
supra, LBP-84-9, 19 NRC at 502, aff'd, ALAB-771, 19 NRC at
1190.

'

.

An intentional slowing of construction because of a temporary
lack of financial resources or a slower growth rate of

, electric power than had been originally projected would:]; constitute delay for a valid business purpose. WPPSS, supra,
V LBP-84-9,19 NRC at 504, aff'd, ALAB-771,19 NRC at 1190.

The Licensing Board should.not substitute its judgment for
that of the applicant in selecting one among a number of

,

reasonable business alternatives. It is not the Board's
mission to superintend utility management when it makes '

business judgments for which it is ultimately responsible.
WPPSS, supra, ALAB-771, 19 NRC'at 1190-91, citina, Detroit
Edison Co. (Enrico Fermi-Atomic Power Plant, Unit No. 2),
ALAB-475, 7 NRC 752, 757-58 (1978).

Unless an applicant is responsible for delays in completion of
construction and acted in a dilatory manner (i.e., intention-
ally and without a valid purpose), a contested construction
permit extension proceeding is not to be undertaken at all.
Moreover, even if a properly framed contention leads to such a

? proceeding and is proven true, the Atomic Energy Act and
implementating regulations do not erect an absolute bar to
extending the permit. A judgment must still be made as to
whether continued construction should nonetheless be allowed.
WPPSS, supra, ALAB-722, 17 NRC at S53.

A consideration of the health, safety or environmental
effects of delaying construction cannot be heard at the

p construction permit extension proceeding but must await the
operating license stage. WJ_P_SJ, supra, LBP-84-9, 19 NRC at11 1

"d 506-07, aff'd, ALAB-771, 19 NRC at 1189. |

'
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There is no basis in the Atomic Energy Act or in the regula-
'

tions for challenging the period of time in the requested
extension on the grounds that the period requested is too '

short. WPPSS, supra,-LBP-84 9, 19 NRC at 506, aff.'d, ALAB- -

771, 19 NRC at 1191.

3.4.6 Export Licensing Proceedings Issues

The export licensing process is an inappropriate forum to
consider generic safety questions posed by nuclear power
pl ants. Under the Atomic Energy Act, as amended by the
Nuclear-Non-proliferation Act of 1978, the Commission-in
making it:, export licensing determinations focuses on non-
proliferation and safeguards concerns, and not on foreign
health and safety matters. Westinahouse Electric Corp.
(Export to South Korea), CLI-80-30, 12 NRC 253, 260-261
(1980); General Electric Co. (Exports to Taiwan), CLI-81-2, -

13 NRC 67, 71 (1981). (See also 6.29.2)

3.5 Summary Disposition i

In Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1. &-

2), ALAB-182, 7 AEC 210, 217 (1974), the Appeal Board found that
summary disposition, governed by 10 CFR & 2.749, was analogous
to and had a judicial counterpart in Rule 56 of the Federal
Rules of Civil Procedure whicn authorizes the filing of a motion
for summary judgment. See also Dairvland Power Cooperative (La .
Crosse Boiling Water Reactor), LBP-82-58, 16 NRC 512, 519 (1982),
citina, Cleveland Electric illuminatina Co. (Perry Nuclear Power .

Plant, Units 1 and 2), ALAB-443, 6 NRC 741, 753-754 (1977);
Carolina Power and Liaht Co. and North Carolina Eastern Municipal

Power Aaency (Shearon Harris Nuclear Power Plant), LBP-85-27A,
,

22 NRC 207, 208 (1985); Florida Power and Liaht Cr , (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LBP-85 .9, 22 NRC 300, 310
(1985); Commonwealth Edison Co. (Braidwood Nuclear Power Station,
Units 1 and 2), LBP-86-12, 23 NRC 414, 417 (1986).

1

Decisions arising under the Federal Rules may serve as guidelines to
Licensing Boards in applying 10 CFR 2.749. Dairvland Power Coopera-
tive (La Crosse Boiling Water Reactor), LBP-82-58, 16 NRC 512, 519
(1982), citina, Perry, supra, 6 NRC at 754; Public Service Co. of New
Hamoshire (Seabrook Station, Units 1 and 2), LBP-74-36, 7 AEC 877,

u 878-879 (1974). Subsequent decisions of Licensing Boards have
i analogized 10 CFR 6 2.749 to Rule 56 to the extent that the Rule
| applied in the cases in question. See, e.a., Public Service Co. of
L Oklahoma (Black Fox Station, Units 1 & 2), ALAB-573, 10 NRC 775, 787
| n.51 (1978); Gulf States Utilities Co. (River Bend Station, Units 1 &

2), LBP-75-10, 1 NRC 246, 247 (1975); Eublic Service Co. of New
| Hampshire (Seabrook Station, Units 1 & 2), LBP-74-36, 7 AEC 877, 878

(1974). (lee also 5.8.5)
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D' Under the concept of summary disposition (or summary judgment), I

the motion is granted only where the movant is entitled to judg- l
ment as a matter of law, where it is quite clear what the truth ' ;

is and where there is no genuine issue of material fact that re- 1
mains for trial. Tennessee Valley Authority (Browns Ferry Nuclear
Plant, Units 1, 2 & 3), LBP-73-29, 6 AEC 682, 688 (1973). A con-
tention will not be summarily dismissed where the Licensing Board
determines that there still exist controverted issues of material ;

fact. Houston Liahtina and Power Co. (Allens Creek Nuclear
'

Generating Station, Unit 1), LBP-81-34, 14 NRC 637, 640-41 (1981).
Admission as a party to a Commission proceeding based on one

.

acceptable contention does not preclude summary disposition nor
guarantee a party a hearing on its contentions. Wisconsin
Electric Power Co. (Point Beach Nuclear Plant, Unit 1), ALAB-696,
16 NRC 1245, 1258 n.15 (1982), citina, Houston Lichtina and Power
Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-590,
11 NRC 542, 550-(1980). Section 2.749, like Rule 56, is a pro-
cedural device to be used as part of a screening mechanism for
eliminating unnecessary consideration of assertions which do not
involve factual controversy. Use of summary disposition to
resolve tenuous issues raised in petitions to intervene has been
encouraged by the Commission and the Appeal Board. Sag, g A ,
Northern States Power Co. (Prairie Island Nuclear Generating
Plant, Units 1 & 2), CL1-73-12, 6 AEC 241, 242 (1973); Houston

;Q Liahtina and Power Co. (Allens Creek Nuclear Generating Station,
/ Unit 1), ALAB-629, 13 NRC 75, 77 (1981); Hississioni Powg_rd4

'd Licht Co. (Grand Gulf Nuclear Station, Units 1 & 2), ALA!-130,
6 AEC 423, 424-25 (1973); Duauesne Licht Co. (Beaver Valley
Power Station, Unit-1), ALAB-109, 6 AEC 243, 246 (1973);
Pennsylvania Power and Liaht Co. (Susquehanna Steam Electric
Station, Units 1 and 2), LBP-81-8,.13 NRC 335, 337 (1981). If
the issue is demonstrably insubstantial, Lit should be decided
pursuant to summary disposition procedures to avoid unnecessary
and possibly time-consuming hearings. Louisiana Power and Lia M
Co. (Waterford Steam Electric Station, Unit 3), LBP-81-48,14 NRC
877, 883 (1981), citina, Houston Liahtina and Power Co. (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-590, 11 NRC 542 (1980).

The Ccmmission's summary disposition rule (10 CFR 9 2.749) gives a
party a right to an evidentiary hearing only where there is a genuine
issue of material fact. An important effect of this principle is.

that applicants for licenses may be subject to substantial expense
and delay when ger.uine issues have been raised, but are entitled to
an expeditious determination, without need for an evidentiary hearing
on all issues which are not genuine. Consumers Power Co. (Big Rock
Point Plant), LBP-82-8,15 NRC 299, 301 (1982).

On its face, 10 CFR S 2.749 provides a remedy only with regard to
matters which have not already been the subject of an evidentiary
hearing in the proceedings at bar, but which are susceptible of final

(~N resolution on the papers submitted by the parties in advance of any

(V) such hearing. Tennessee Vallev Authority (Hartsville Nuclear Plant,
Units lA, 2A, IB, and 28), ALAB-554, 10 NRC 15, 19 (1979).
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A Board may grant summary disposition as to all or any part of the i
'matters involved in an operating license proceeding. Houston

Lichtina and Power Co (South Texas Project, Units 1. and 2), LBP- -

86-15, 23 NRC 595, 634 (1986), citina, 10 CFR & 2.749(a). In a
construction permit proceeding, summary disposition may.only be
granted as to specific subordinate issues and may not be granted as q

to the ultimate issue of whether the permit should. be authorized.
10 CFR 6 2.749(d)..

;

in an interesting approach seeking to avoid relitigation of matters !
considered in a prior proceeding concerning the same reactor, a
Licensing Board invited motions for summary disposition which rely on
the record of the prior proceeding. In response,-the intervenor was
expected to indicate why the prior record was inadequate and why
further proceedings might be necessary. The Licensing Board planned
to take official notice of the record in the prior proceeding and
render a decision as to whether further evidentiary hearings were
necessary. General Electric Co. (GETR Vallecitos), LBP-85-4, 21 NRC '

399, 408 (1985).

If intervenors present evidence or argument that directly and
logically challenges the basis for summary disposition, creating
a genuine issue of fact for resolution by the Board, then summary
disposition cannot be granted. On the other hand, if intervenors'
facts are fully and satisfactorily explained by other parties,
without any direct conflict of evidence, then intervenors will
have failed to show the presence of'a genuine issue of material
fact. However, after finishing the process of reviewing facts
contained in the intervenor's response, the Board must also
examine the motion to see whether the movant's unopposed findings
of fact establish the basis for summary disposition. Cleveland
Electric illuminatina Co. (Perry Nuclear Power Plant, Units 1 and
2), LBP-82-ll4,16 NRC 1909,1913 (1982).

With the consent of the. parties, the Board .may adopt a somewhat more
lenient standard for granting summary disposition than is provided
under 10 CFR 9 2.749. For example, the Board may grant summary
disposition whenever it decides that it can arrive at a reasonable
decision without benefit of a hearing. That test would permit the
Board to grant summary disposition under some circumstances in which
it would otherwise be required to find that there is a genuine issue
of fact requiring trial. Texas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), LBP-84-25,19 NRC 1589,1591
(1984).

3.5.1 Use of Summary Disposition

The Commission and Appeal Board have encouraged the use of
summary disposition to resolve contentions where an intervenor
has failed to establish that a genuine issue exists.
Dairvland Power Cooperative (La Crosse Boiling Water Reactor),
LBP-82-58, 16 NRC 512, 519 (1982), citina, Northern States
Power Co. (Prairie Island Nuclear Generating Plant, Units 1
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N(f. .and 2), CLI-73-12, G AEC 241, 242 (1973), aff'd sub nom. Sfl
v. AEC, 502 F.2d 424 (D.C. Cir. 1974); Upuston Liahtino and
Power Co. (Allens Creek Nuclear Generating Station, Unit 1),
ALAB-590, 11 NRC 542,.550-551 (1980);_ Mississioni Power and'
Liaht Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB- '

130, 6 AEC 423, 424-425 (1973)~.

3.5.1.1 Construction Permit Hearings

While, as a general rule, summary disposition can be granted
in nearly any proceeding as to nearly any matter for which
there is no genuine issue of material fact, there is an
exception under NRC Practice. in construction permit

-hearings, summary disposition may not be used to determine the
ultimate issue as to whether the CP will be granted._ 10 CFR
6 2.749(d). Sag Puerto Rico Electric Power Authority (North
Coast Nuclear Plant, Unit 1), LBP-80-15,11 NRC 765, 767

,
-(1980).

3.5.1.2 Amendments to Existing Licenses

Summary disposition may be used in license amendment proceed-
ings where a hearing is held with respect to the amendment.
Hof ton Edison Co. (Pilgrim Nuclear Station, Unit 1), ALAB 191,

n 7 AEC 417 (1974). . leg, n, .Public Service Electric and Gase ,

V) [L,- (Salem Nuclear Generating Station, Unit 1), LBP-79-14, 9
'

NRC 557, 566-567 (1979); Florida Power and Liaht Co. (Turkey
Point Nuclear Generating Plant, Units 3 and 4), LBP-85-29,~22
NRC 300, 310 (1985).

3.5.2 Motions for Summary Disposition-

Under the Rules of Practice,10 CFR Part 2, a motion for
.

summary disposition should be granted if the Licensing Board '

determines, with respect to the question at issue, that there
is no genuine issue as to any material fact and that the
moving party is entitled to a decision as a matter of law.
10 CFR 9 2.749(d).

10 CFR 6 2.749 permits a Board to deny summarily motions for
summary disposition which occur shortly before a hearing where
the motion would require the diversion of the parties' or the

: Board's resources from preparation for the hearing. The
Recents of the University of California (UCLA Research
Reactor), LBP-82-93, 16 NRC 1391, 1393 (1982).

The Board may not dictate to any party the manner ir which_it
! presents its case. The Board may not substitute its judgment
| for the parties' on the merits of their case in order to
l summarily dismf ss their motions, but it must deal with the
| motions on the merits before reaching a conclusion. EL6 |.p

Research Reactor, 1,ypiq, 16 NRC at 1394, 1395.
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Under the NRC Rules of Practice, there is required to be >

annexed to a motion for summary disposition a " separate, short-
and concise statement of the material facts as to which the

: moving party contends that there is no genuine issue to be
heard." Dairvland Power Cooperative (La Crosse Boiling Water
Reactor), LBP-82-58, 16 NRC 512, 520 (1982),- citina, 10 CFR-
6 2.749(a). Where such facts are pro >erly presented and are

.
not controverted, they are deemed to ?e admitted. La Crosse,

L supra,16 NRC at 520; Lona Island Liahtina Co. (Shoreham
Nuclear Power- Station, Unit 1), LBP 87.-26, 26 NRC 201, 225
(1987), reconsid denied, LBP-87-29, 26 NRC 302 (1987). hg -
Florida Power and Licht Co. (Turkey Point Nuclear Generating i

Plant, Units 3 and 4), LBP-85-29, 22 NRC 300, 305 (1985).

If there is' any possibility that a litigable issue of fact
exists or any doubt as to whether the parties should have
been sermitted or required to proceed further, the motion
must se denied. General Electric Co. (GE Morris Operation
Spent Fuel Storage Facility), LBP-82-14, 15 NRC 530, 532
(1982). As the Board rules on such a motion, all state-
ments of material facts required to be served by the
moving party must be deemed to be admitted, unless con-
troverted by the statement required to be served by the

-

| opposing party. 10 CFR S 2.749. Motions for summary
disposition under Section 2.749 are analogous to motions
for summary judgment under Rule 56 of the Federal Rules
of Civil Procedure. To defeat a motion for summary dis-
position, an opposing party must present facts in an
appropriate form. Conclusions of law and mere arguments'

are not sufficient. The asserted facts must be material
and of a substantial nature, not fanciful or merely
suspicious. Where neither an answer opposing the motion

,

L nor a statement of material fact has been filed by an
L intervenor, and where Staff and applicants have filed

affidavits to show that no genuine issue exists, the motion ;

for summary judgment will not be defeated. Texas Utilities
Generatina Comoany (Comanche Peak Steam Electric Station,
Units 1 and 2), L8P-82-17, 15 NRC 593, 595-96 (1982).

A summary disposition decision that an allegation presents no
genuine issue-of fact may preclude admission of a subsequent, j
late-filed contention based on the same allegation. Consumers |

Power Co. (Big Rock Point Plant), LBP-82-19B, 15 NRC 627, 631- )
632 (1982). I

|

Answers to interrogatories can be used to counter evidentiary |
material proffered in support of a motion for summary |
disposition, but only if they are made on the basis of
personal knowledge, over facts that would be admissible as I
evidence, and are made by a respondent competent to testify to !

those facts. Public Service Co. of New Hamoshire (Seabrook |
Station, Units 1 and 2), LBP-83-32A, 17 NRC 1170, 1175 (1983). |

|
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3.5.2.1 Time For Filing Motions for Summary Disposition ;

A motion for summary disposition shall be filed within such >

time as may be established by the presiding officer. 10 CFR

establish)a fixed time for filing motions, leaving that to the
92.749(a. While the rule on summary disposition does not

presiding officer, it is customary to file such motions well
after discovery has commenced. Duke Power Co. (Catawba .

Nuclear Station, Units 1 and 2), LBP-82 Il6, 16 NRC 1937, 1945
'(1982). However, if the Licensing Board determines that there
are not genuine issues of material fact, it may grant summary
disposition even before discovery is otherwise completed if

,

the party opposing the motion cannot identify what specific
information it seeks to obtain through further discovery.
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit
1), ALAB-696, 16 NRC 1245, 1263, (1982), citina, 10 CFR
9 2.749(c); Fed. R. Civ. P. 56(f); Sec. & Exch. Comm'n v.
Spence & Green Chemical Co., 612 F.2d 896,-901 (5th Cir.
1980), cert. denied, 449 U.S. 1082 (1981); Donofrio v. Camp,
470 F.2d 428, 431-432 (D.C. Cir. 1972).

A Licensing Board convened solely to rule on petitions
to intervene lacks the jurisdiction _ to consider filings

-( 7
/ going to the merits of the controversy. Consequently,

_ U) such a doard cannot entertain motdons for summary dispo-
sition. Pacific Gas & Electric Co. (Stanislaus Nuclear
Project, Unit 1), ALAB-400, 5 NRC 1175, 1177-78 (1977).
The filing of such motions must, therefore, await the
appointment of a hearing board.

In Consumers Power Co. (Big Rcck Point Plant), LBP-82-8,15
NRC 299, 336 (1982), the Board permitted late filing of
affidavits in support of a motion for summcry disposition
where: (1) blizzard conditions and misunderstelings as to
late filing requirements existed; (2) no serious delay in the
proceedings resulted; and (3) the testimony and affidavits
submitted were particularly helpful and directly relevant to
the safety of the spent fuel pool amendment being sought.

In the interest of expedition, a motion for summary disposi-
tion may be filed at any time in the course of a proceeding.
Wisconsin Electric Power Co. (Point Beach Nuclear Plant,
Unit 1), ALAB-696, 16 NRC 1245, 1263 (1982), citina, 10 CFR
9 2.749(a); 46 Fed. Reo. 30328, 30330, 30331 (June 8, 1981).

3.5.2.2 Time for Filing Response to Summary Disposition Motion

The ambiguity in the provisions of 10 CFR 9 2.749, when
considered in light of the requirements of 10 CFR 9 2.730,

/'^\ with regard to the time for filing responses to motions for
1j summary disposition (gg Public Service Co. of New Hamoshir1

(Seabrook Station, Units 1 & 2), LBP-75-9, 1 NRC 243, 244'
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(1975)) has been removed by amendments to Section 2.749,
Section 2.749(a), as amended, requires that responses to-
motions for summary disoosition be filed within 20 days after
service of the motion. But see Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
85 32, 22 NRC 434, 436 (1985) (the Licensing Board extended
'the time period for the Applicants' response to an inter-
venor's motion for summary disposition where the Applicants,
pursuant to a Management Plan to resolve design and quality
assurance issues, were gathering information to establish the ,

adequacy and safety of the plant). !

A party who seeks an extension of the time period for the
filing of its response to a motion for summary disposition
should not merely assert the existence of potential witnasses
who might be persuaded to testify on its behalf. A party
should provide some assurances that the potential witnesses
will appear and will testify on pertinent matters. Georaia
Power Co. (Alvin W. Vogtle Electric Generating Plant, Units

.I and 2), ALAB 872, 26 NRC 127, 143 (1987).

3.5.2.3 Contents of Motions / Responses (Sumary Disposition)

The general requirements as to contents of motions for
summary disposition and responses thereto are set out in
10 CFR s.2.749.

A grant of summary disposition is proper where the pleadings
and affidavits on file "show that there is no genuine issue as
to any material fact and that the moving party is entitled to
a decision as a matter of law." 10 CFR S 2.749(d). Florida +

Eppr and Licht Co. (Turkey Point Nuclear Generating Plant,
Units 3 and 4), ALAB-660, 14 NRC 987, 1003 (1981), citina,
Virainia Electric and Power Co. (North Anna Nuclear Power
Station, Units 1 and 2), ALAB-584, 11 NRC 451 (1980); Carolina-

Power and Licht Co. and North Carolina Eastern Municioal Power
Aaency (Shearon liarris Nuclear Power Plant), LBP-85-27A, 22
NRC 207, 208 (1985); Florida Power and Liaht Co. (Turkey
Point Nuclear Generating Plant, Units 3 and 4), LBP-65-29, 22
NRC 300, 310 (1985); Houston Liahtina and Power Co. (South
Texas Project, Units 1 and 2), LBP-86-15, 23 NRC 595, 632
(1986); Florida Power and Liaht Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), LBP-86-27, 24 NRC 255, 261
(1986); Lona Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1).. LBP-87-26, 26 NRC 201, 212, 216 (1987),

.

raconsid. denied, LBP-87-29, 26 NRC 302 (1987); Philadelphia
Electric Co. (Limerick Generating Station, Unit 1), LBP-88-12,
27 NRC 495, 498, 506 (1988); Florida Power and Licht Co. (St.
Lucie Nuclear Power Plant, Unit 1), LBP-88 27, 28 NRC 455, 475
(1988).

All material facts set forth in the motion and not adequately
controverted by the response are deemed to be admitted. 10
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U CFR 9 2.749(a). Cleveland Electric Illuminatina Co. (Perry

Nuclear Power Plant, Units 1 and 2), LBP-83-3,17 NRC 59, 61 i
.(1983); Lona Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-87-26, 26 NRC'201, 225 (1987), reconsid. )
denied, LBP-87-29, 26 NRC 302 (1987). A party opposing the,

,

motion may not rely on a simple denial of material facts '

stated by the movant but must set forth specific facts showing |
that there is a genuine issue. 10 CFR 6 2.749(b); Houston
Liahtina and Power Co. (South Texas-Project, Units 1 and 2)',
LBP-86-15, 23 NRC 595, 632-33 (1986); Cleveland Electric
Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-841, 24 NRC 64, 93 (1986); Public Service Co. of New
Hamoshire (Seabrook Station, Units 1 and 2), LBP-86-30, 24 NRC
437, 445 (1986); Lona Island Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), L8P-87-26, 26 NRC 201, 212, 216.
(1987), reconsid. denied, LBP-87-29, 26 NRC 302 (1987); Phila-
delohia Electric C L (Limerick Generating Station, Unit 1),
LBP-88-12, 27 NRC 495, 498, 504-06 (1988). Where a party
opposing the motion is unable to file affidavits in opposition
in the time available, he may file an affidavit showing good a

reasons for his inability to make a timely response in which
case the Board may refuse summary disposition or grant a
continuance to permit proper affidavits to be prepared. 10

~CFR & 2.749(c).

.o)-! As to affidavits in support of a motion for a summary dis-
L position, a document submitted with a verified letter in -:

which the attestation states that the person is " duly
authorized to execute and file this information on behalf
of the applicants" is not sufficient to make the document
admissible into evidence pursuant to s 2.749(b). An affi-
davit must be submitted by a person to show he is compe-
tent to testify to all matters discussed in the document.
Cleveland Electric Illuminatina Co. (Perry Nuclear Power
Plant, Units 1 & 2), ALAB-443, 6 NRC 741, 755 (1977).
Although 10 CFR 6 2.749(b) does not expressly require that
the affidavit be based on a witness' personal knowledge of the
material facts, a Board will require a witness to testify from
personal knowledge in order to establish material facts which
are legitimately in dispute. This requirement applies as well
to expert witnesses who, although generally permitted to base
their opinion testimony on hearsay, may.only establish those
material facts of which they have direct, personal knowledge.
Commonwealth Edison Co. (Braidwood Nuclear Power Station,
Units 1 and 2), LBP-86-12, 23 NRC 414,-418-419 (1986).

Movant's pcpers which are insufficient to show an absence of
; an issue of fact, cannot premise a grant of summary judgment.

Similarly, a response opposing a motion for summary judgment
must have a statement of material facts. Mere allegations and

E O denials will not suffice, but there must be a showing of
|' {) genuine issues of fact. Houston Lichtina and Power Co.

1
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(Allens Creek Nuclear Generating Station, Unit 1)', ALAB-629, j
13 NRC 75, 78 (1981); Virainig Electric and Power Comoany
(North Anna Nuclear Power Station, Units 1 & 2), ALAB-584,11-
NRC;451 (1980); Pennsylvania Power and Licht Co. (Susquehanna
-Steam Electric Station, Units 1 and 2), LBP-81-8, 13 NRC 335,
337 (1981); 10 CFR & 2.749(b); Carolina Power and Liaht Co.
and North Carolina Eastern Municioal Power Aaency (Shearon
Harris Nuclear Power Plant), LBP-85_-27A, 22 NRC 207, 229, 231
(1985); Commonwealth Edison Co., (Braidwood Nuclear Power
Station, Units 1 and 2), LBP-86-12, 23 NRC 414, 417 (1986);
Seneral Public Utilities Nuclear Coro. (Three Mile Island
Nuclear Station, Unit 2), LBP-88-23, 28 NRC 178, 182 (1988).
Sig Public Service Co. of New Hamoshire (Seabrook Station,
Units 1 and 2), LBP-88-31, 28 NRC 652, 662-65 (1988). In that
connection, it would frequently not be sufficient for an
opponent to rely on quotations from or citations to published '

work of researchers who have apparently reached conclusions at
variance with the movant's affiants. Carolina Power & Liaht
00. and North Carolina Eastern Municipal Power Aaency-(Shearon
Harris Nuclear Plant, Units 1 and 2), LBP-84-7, 19 NRC 432,
436 (1984), reconsid. den. on other arounds, LBP 84-15, 19 NRC
837, 838 (1984).

Answers to interrogator'ies can be used to counter evidentiary
material proffered in support of a motion for summary dis-
)osition, but only if they are made on the be. sis of personal
(nowledge, over facts that would be admissible as evidence,
and are made by a respondent competent to testify to those
facts. Publit Service Co. of New Hameshire (Seabrook Sta-
tion, Units 1 and 2), LBP-83-32A, 17 NRC 1170, 1175 (1983).

3.5.3 Sumary Disposition-Rules

By and large, the rules and standards established by the
courts for granting or. denying a motion for-sommary judg-
ment under Rule 56 of the Federal Rules of Civil Procedure -

will be applied by Licensing Boards in their consideration of
motions for summary disposition under 10 CFR 9 2.749. Alabama
Power Co. -(Joseph M. Farley Nuclear Plant, Units 1 & 2), ALAB-
182, 7 AEC 210, 217 (1974).

Based on judicial interpretations of Rule 56, the burden of
proof with respect to summary disposition is upon the movant
who must demonstrate the absence of any genuine issue of
meterial fact. J. Moore, Federal Practice, Vol . 6, Ch. 56,

'

3

para. 56.15(3) (2nd ed. 1966); Dairvland Power Cooperative (La
Crosse Boiling Water Reactor), LBP-82-58, 16 NRC 512, 519

'(1982), citing, Adickes v. Kress and Co., 398 U.S. 144, 157
i

I (1970); Commonwealth Edison Ca1 (Braidwood Nuclear Power
L Station, Units 1 and 2), LBP-86-12, 23 NRC 414, 417 (1986);

Houston Lichtina and Power Co (South Texas Project, Units 1 ;m
and 2), LBP-86-15, 23 NRC 595, 632 (1986); Public Service Co.
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of New Hamoshire (Seabrook Station, Units 1 and 2), LBP-86-30,
.

24 NRC 437, 445 (1986); Florida Power and Liaht Co. (St. Lucie '

Nuclear Power Plant, Unit 1), LBP-88-27, 28 NRC 455, 460, 461- '

62 (1988); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-88-31, 28 NRC 652, 665 (1988).
Thus, if a movant fails to make the requisite showing, its
motion may be denied even in the absence of any response by
the~ proponent of a contention. La Crosse, supra, 16 NRC at

;

519. M Carolina Power & Liaht Co. and North Carolina i

Eastern Municipal Power Aaency (Shearon Harris Nuclear Plant,
Units 1 and 2), LBP-84-7, 19 NRC 432, 435 (1984),.reconsid.
den. on other arounds, LBP-84-15, 19 NRC 837, 838 (1984).

Nonetheless, where a proponent of.a contention fails to
respond to a motion for summary disposition, it does so
at-its own risk; for, if a contention is to remain

,

litigable, there must at least be presented to the Board
a sufficient factual basis "to require reasonable minds
to inquire further." La Crosse, supra, 16 NRC at 519-20,
citina, Pennsylvania Power and Liaht Co. and Alleaheny

- Electric Cooperative. Inc. (Susquehanna Steam Electric
Station, Units 1 and 2), ALAB-613, 12 NRC 317, 340
(1980); Louisiana Power and Licht Co. (Waterford Steam

A Electric Station, Unit 3), ALAB-753, 18 NRC 1321, 1325

1d' n.3 (1983), To meet this burden, the movant must elimi-
nate.any real doubt as to the existence of any genuine
issue of material fact. Poller v. Columbia Broadcastina
Co.. Inc., 368 U.S. 464 (1962); Sartor v. Arkansas Natural
Gas Coro., 321 U.S. 620, 627 (1954); Louisiana Power and
Liaht Co. (Waterford Steam Electric Station, Unit 3),
LBP-81-48, 14 NRC 877, 883 (1981). The record and affi-
davits supporting and opposing the motion must be viewed

,

in the light most favorable to the party opposing the
motion. M Public Service Co. of New Hampshire (Seabrook
Station, Units 1 & 2), LBP-74-36, 7 AEC 877 (1974) and
cases cited therein at pp. 878-879. Dairvland Pcser Co-
operative (La Crosse Boiling Water Reactor), LBP-82-58,
16 NRC 512, 519 (1982), citina, Poller v. Columbia Broad-
castina System. Inc., 368 U.S. 464, 473 (1962); Crest Auto
Sucolies. Inc. v. Ero Manufacturina Co., 360 F.2d 896,
899 (7th Cir. 1966); United Mine Workers of America. Dist.

| 22 v. Roncco, 314 F.2d 186, 188 (10th Cir. 1963); Pennsv1vania
'

Power and Liaht Co. and Alleaheny Electric Cooperative. Inc.
(Susquehanna Steam Electric Station, Units 1 and 2), LBP-81-8,,

'

13 NRC 335, 337 (1981.1; Carolina Power and Licht Co. and North
| Carolina Eastern Municipal Power Aaency (Shearon Harris
; Nuclear Power Plant), LBP-85-27A, 22 NRC 207, 208 (1985);
| Florida Power and Linht C0 (Turkey Point Nuclear Generating2

Plant, Units 3 and 4), LBP-85-29, 22 NRC 300, 310 (1985);
LA Commonwealth Edison Co. (Braidwood Nuclear Power Station,

i iiV Units 1 and 2), LBP-86-12, 23 NRC 414, 417 (1986); Houston'

Liahtino and Power Co. (South Texas Project, Units I and 2),
1-
l'.
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.LBP-86-15, 23 NRC 595, 632 (1986).- The opposing party need- 1

not show'that he would prevail on the issues but only that 1
-

-there are genuine issues to be tried. American Manufacturers
Mut. Ins. Co. v. American Broadcastina - Paramount Theaters.
IDL., 388 F.2d 272, 280 (2d Cir. - 1967); Commonwealth Edison 1

A (Braidwood Nuclear Power Station, Units 1 and 2), LBP-86-
12, 23 NRC 414, 418 (1986). The fact that the party opposing ;

summary disposition failed to submit evidence controverting
the disposition does not mean that the motion must be granted. I

The proponent of the motion must still meet his burden of
'

proof to establish the absence of a genuine issue of material
fact. Cleveland Electric 111uminatina Co. (Perry Nuclear | !

Power Plant, Units 1 & 2), ALAB-443, 6 NRC 741, 753 54 (1977);
Pennsylvania Power and liaht Co. (Susquehanna Steam Electric ,

Station, Units 1 and 2), LBP-81-8, 13 NRC 335, 337 (1981);
Carolina Power and licht Co. and North Carolina-Eastern
MuniciDal Power Aaency (Shearon Harris Nuclear Power Plant),
LBP-85-27A, 22 NRC 207, 208 (1985); Florida Power and Liaht
h (Turkey Point Nuclear Generating Plant, Units 3 and 4),
LBP-85-29, 22 NRC 300, 310 (1985); Hanston Liahtina and Power
A (South Texas Project, Units 1 and 2), LBP-86-15, 23 NRC
595, 633 (1986).

Even if no party opposes a motion for summary disposition, the
movant's filings must still establish the absence of a genuine
issue of material fact. An intervenor that does-respond to a .

'

motion for summary disposition but that fails to file the
required " separate statement" should be no worse off than one
who fails to respond at all. Cleveland Electric Illuminatina
1 (Perry Nuclear Power Plant, Units 1 and 2), LBP-83-3,17
NRC 59, 62 (1983).

,

The regulations do not require merely the showing of a
" material issue of fact" or an " issue of fact." They require
a genuine issue of material fact. To be genuine, the factual
record, considered in its entirety, must be enough in doubt so
that there is a reason to hold a hearing to resolve the
issue. Cleveland Electric Illuminatina Co. (Perry Nuclear
Power Plant, Units 1 and 2), LBP-83-46, 18 NRC 218, 223
(1983).

Where the existing record is insufficient to allow summary
disposition, it is not improper for a Licensing Board to
request sulmission of additional documents which it knows
would support summary disposition and to consider such
documents in reaching a decision on a summary disposition >

motion. Cleveland Electric Illuminatina Co. (Perry Nuclear
Power Plant, Units 1 & 2), ALAB-443, 6 NRC 741, 752 (1977).

When summary disposition is requested before discovery is
completed, the Board may deny the request either upon a

j showing of the existence of a genuine issue of material fact
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. or upon a showing that there is good reason for the Board to'

defer judgment until after specific discovery requests are
made and answered. Wisconsin Electric Power Co. (Point Beach
Nuclear Plant, Units 1 and 2), LBP-81-55,14 NRC 1017,1021
(1981). >

The limitation on summary disposition in a construction :

-permit proceeding does not apply in a, construction permit
amendment proceeding. Summary disposition may be granted in a '

CP amendment proceeding where there is no genuine issue as to
any material fact that warrants- a hearing and the moving party
is entitled to a decision in its favor as a matter of law.
Washinoton Public Power Supolv System-(WPPSS Nuclear Project-
No. 1), ALAB-771, 19 NRC 1183, 1188 and n.14 (1984).

In an operating license proceeding, where significant health
'

and safety or environmental issues are involved, a Licensing
Board should grant a motion for summary dis)osition only if it
is convinced from the material filed that tie public health

,
'

and safety or the environment will be satisfactorily pro- i

tected. Cincinnati Gas and Electric Co. (William H. Zimmer
Nuclear Station), LBP-81-2, 13 NRC 36, 40-41 (1981), citina,
Cleveland Electric Illuminatina Coa (Perry Nuclear Power

A Plant, Units I and 2), ALAB-443, 6 NRC 741 (1977); 10 CFR
T j. 6 2,760a; Houston Liahtino and Power Co. (South Texas Project, <

'u - Units 1 and 2), LBP-86-15, 23 NRC 595, 633 (1986).

In an operating license proceeding, summary disposition on
safety issues should not be considered or granted until after
the Staff's Safety Evaluation Report and the ACRS letter have
been issued. Duke Power Co. (William B. McGuire Nuclear ;

Station, Units 1 & 2), LBP-77-20, 5 NRC 680, 681 (1977).
1'

An answer filed in response to a summary disposition mo-
tion, in support of the motion, was not considered by the

t

-

Licensing Board because 10 CFR S 2.749 provided only for
answers " opposing the motion." Public Service Electric

| and Gas Co.-(Salem Nuclear Generating Station, Unit 1),
l' LBP-79-14,.9 NRC 557 (1979). Subsequently, the holding in

;

Salem, supra, was rendered invalid by a change to 10 CFR 4

L s 2.749(a) which specifically permits responses in support of,
| as well as in opposition to, motions for summary disposition.

45 Fed. Rea. 68919 (Oct. 17, 1980).

In responding to a statement filed in support of a motion for
summary disposition, a party who opposes the motion may only

I address new facts and arguments presented in the statement.
The party may not raise additional arguments beyond the scope
of the statement. Public Service Co. of New Hampshire

, D) (Seabrook Station, Units 1 and 2), LBP-86-30, 24 NRC 437,
439 n.1 (1986).

1

1

JUNE 1989 HEARINGS 67

.. - .. . .- . . -- - - - .- . -



'

,

~
,

i
'

s

When a' proper showing for summary disposition has been made by '

the movant, the party opposing the motion must aver specific |
facts in rebuttal. Where the movant has satisfied his-initial
burden-and has supported his motion.by affidavit, the opposing
party must proffer countering evidential material or an ,

'affidavit explaining why it is impractical to do so. Public
'

Service Co. of New Hamoshire (Seabrook Station, Units 1 and
2), LBP-83-32A, 17 NRC 1170, 1174 n.4 (1983).

A movant for summary disposition is generally prohibited from
filing a reply to another party's answer to the motion, 10,

CFR 5 2.749(a). However, pursuant to its general authority
under 10 CFR 9 2.718(e), a Licensing Board may lift the
prohibition if the movant can establish a compelling reason or

'

need to file a reply. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-87-26, 26 NRC 201, 204 >

(1987), reconsid. denied, LBP-87-29, 26 NRC 302 (1987).

In the summary disposition area, health effects contentions
have been differentiated from other contentions. An opponent
of summary disposition in the health effects area must have
some new (post-1975) and substantial evidence that casts doubt
on the BEIR estimates. Furthermore, he must be prepared to
present that evidence through qualified witnesses at the
hearing. Carolina Power & Liaht Co. and North Carolina - ,

Eastern Municipal Power Aaency (Shearon Harris Nuclear Plant, .

Units 1 and 2), LBP-84-7, 19 NRC 432, 437 (1984), reconsid. ,

d_eJL,., LBP-84-15,19 NRC 837, 838 (1984), citina, Public
Service Co. of Oklahoma (Black Fox Station, Units 1 and 2),
CLI-80-31, 12 NRC 264, 277 (1980).

3.5.4 Content of Summary Disposition Order

In-granting summary judgment, the Licensing Board should set
forth the legal and factual bases for its action. Where it
has not, the Appeal Board will examine the record and see if
there are any genuine' issues. Virainia Electric and Power Co.

-(North Anna Nuclear Power Station, Units 1 & 2), ALAB-584, 11
NRC 451, 453 n.4 (1980).

3.5.5 Appeals from Rulings on Summary Disposition j

As is the-case under Rule 56 of the Federal Rules, a denial of
a motion for summary disposition is interlocutory and,
therefore, not appealable. Louisiana Power & Liaht Co.
(Waterford Steam. Electric Generating Station, Unit 3), ALAB-
220, 8 AEC 93 (1974); Florida Power and Licht Co. (Turkey
Point Nuclear Generating Plant, Units 3 and 4), LBP-85-29, 22
NRC 300, 331 (1985). This applies as well to denials of l

partial summary disposition. Waterford, cited in Pennsylvania
Power and Licht Co. (Susquehanna Steam Electric Station,|

L Units 1 and 2), ALAB-641, 13 NRC 550, 551 (1981). An order J
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'granting summary disposition of an intervenor's sole conten-

tion is not . interlocutory since the consequence is inter-
venor's dismissal from the proceeding. As such, it is
immediately appealable. Houston Lichtina and Power Co.
(Allens Creek Nuclear Generating. Station, Unit 1), ALAB-629, i

13 NRC 75, 77 n.2 (1981). An order summarily dismissing some,
but not all, of an intervenor's' contentions which does not i

have the effect of dismissing the intervenor from the ;

proceeding is interlocutory in nature and an appeal must await. j

the issuance of an initial decision. Cleveland Electric
Illuminatino Co'. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-736, 18 NRC 165 (1983); Metropolitan Edison Co. (Three >

'Mile Island Nuclear Station, Unit 1), ALAB-807, 21 NRC 1195,
1198 n.3 (1985); Turkey Poi 1, supra, 22 NRC at 331. jD

Where a Licensing Board has not set forth the legal and l
factual basis for its action on a summary judgment motion, the- '

Appeal Board will examine the record to see if there are any
genuine issues. Virainia Electric and Power Co. (North Anna
Nuclear Power Station, Units 1 & 2), ALAB-584, 11 NRC 451,
453 n.4 (1980).

3.6 Attendance at and Particioation in Hearinas '

f An intervenor may not step in and out of participation in a par-
'

;( / ticular issue at will. Northern States Power Co. (Prairie Island
Nuclear Generating Plant, Units 1 & 2), ALAB-288, 2 NRC 390, 393 ;

(1975). According to one Licensing Board, an intervenor who
raises an issue and then refuses to actively participate in the,

hearing may lose his right to appeal the Licensing Board's -

decision. Boston Edison Co. (Pilgrim Nuclear Generating Station,
Unit 2), LBP-76-7, 3 NRC 156 (1976). S.gg Georaia Po.wer Co. (Alvin
W. Vogtle Electric Generating Plant, Units 1 and 2), ALAB-851,>

" 24 NRC 529, 530 (1986), citina, Consumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-691, 16 NRC 897, 907 (1982), review declined,
CLI-83-2, 17 NRC 69 (1983). A party's total failure to assume -,

a.significant participational role in a proceeding (gA, his
failure to appear at hearings and to file proposed findings),
at least in combination with other factors militating against :'

his being' retained as a party, will, upon motion of another
party, result in his dismissal from the proceeding. Gulf Statgi
M ilities Co. (River Bend Station, Units 1 & 2), ALAB-358, 4 NRC 558,
560 (1976).

'

If an intervenor " walks c at" of a hearing, it is nevertheless proper
for the Licensing-Board to proceed in his absence. Northern Indiana.

Public Service Co. (Bailly Generating Station, Nuclear-1), ALAB-224,<

8 AEC 244, 251 (1975); 10 CFR & 2.707(b). The best practice in such
1' a situation is for the Board to make thorough inquiry as to the

issues raised by the absent intervenor despite his absence.
m]mT Louisiana Power & Liaht Co. (Waterford Steam Electric Station, Unit
A. ,) 3), ALAB-242, 8 AEC 847, 849 (1974).

a
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A party'who was dismissed from a proceeding for failing to respond,
~

without' good cause, to Board orders reactivating the proceeding, must
satisfy the criteria ~for untimely petitions to intervene in order to,

be' readmitted. General Electric Co. -(GETR Vallecitos), LBP-84-54,
20 NRC 1637, 1642-1643 (1984). !

A party seeking to be excused from participation in a prehearing
conference should present its justification in a request presented
before the date of the conference. Public Service Co. of New'

Hamoshire=(Seabrook Station, Units 1 & 2), ALAB-488, 8 NRC 187; 191 ,

(1978).

The appropriate sanction for willful refusal to attend a prehearing
conference is dismissal of the petition for intervention. In the
alternative,- an appropriate sanction is _ the acceptance of the truth
of all statements made by the applicant or the Staff at' the prehear-
ing conference. Wisconsin Electric Power Co. (Point Beach Nuclear
Plant,' Unit 1), LBP-82-108,16 NRC 1811,1817 (1982).

Where an intervenor indicates its intention not to participate in the
evidentiary hearing,- the intervenor may be held in default and its
admitted contentions dismissed although the Licensing Board will
review those contentions to assure that they do not raise serious
matters-that must be considered. Boston Edison Co. (Pilgrim Nuclear ,

Generating Station, Unit 2), LBP-76-7, 3 NRC 156, 157 (1976). |

Where an issue is remanded to the Licensing Board and a party did not
previously participate in consideration of that issue, submitting no
contentions, evidence or proposed findings on it and taking no
exceptions to the Licensing Board's disposition of it, the Licensing
Board is fully justified in excluding that party from participation
in the remanded hearing on that issue. Status as a party does not
carry with it a license to step in and out of consideration of issues
at will. Public Service Co. of Indiana (Marble Hill Nuclear
Generating Station, Units 1 & 2), ALAB-493, 8 NRC 253, 268-69 (1978).

A participant in an NRC proceeding should anticipate having to
manipulate its resources, however_ limited, to meet its obligations.
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit 1),
ALAB-719, 17 NRC 387, 394 (1983), citina, Wisconsin Electric Power

- Co. (?oint Beach Nuclear Plant, Units 1 and 2), ALAB-666,15 NRC 277,
279-(1982); Philadelohia Electric Co. (Peach Bottom Atomic Power
Station, Units 2 and 3), ALAB-566, 10 NRC 527, 530 (1979); General
Public Utilities Nuclear Coro (Three Mlle Island Nuclear Station,m
Unit 1), LBP-86-14, 23 NRC 553, 559 (1986).

3.7 Burden and Means of Proof
,+

A licensee generally bears the ultimate burden of proof. Metro-
politan Edison Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-
697, 16 NRC 1265, 1271 (1982), citing, 10 CFR s 2.732. But inter-
venors must give some basis for further inquiry. Three Mile Island,,

|| supra, 16 NRC at 1271.
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l The ultimate burden of proof in a licensing proceeding on the
question of whether a permit or license should be issued ~ is upon the
applicant. 'But where one of the other parties to the proceeding

,

contends that, for a specific reason the permit or license should be
denied, that party has the burden of going forward with evidence to

"$ buttress that contention. Once the party has introduced sufficient
-evidence to establish a prima facie case, the burden then shifts to '

the applicant, which as part of its overall burden of proof, must-
. provide a sufficient rebuttal to ' satisfy the Board that it should
reject the contention as a basis for denial of the permit or license,

,

Louisiana Power and Liaht Co. (Waterford Steam Electric Statiori,
Unit 3), ALAB-732, 17 NRC 1076,-1093 (1983), citina, fansumers Power ,

1 (Midland' Plant, Units-1 and 2), ALAB-123, 6 AEC 331, 345 (1973); '

Louisiana Power and Liaht Co. (Waterford Steam Electric Station, Unit '

3), ALAB-812, 22 NRC 5, 56 (1995). leg Consumers Power Co. (Midland
Plant, Units 1 and 2), ALAB-315, 3 NRC 101, 103 (1976).

'Where the Licensing Board directed an intervenor to proceed with its
case first because of the intervenor's failure to comply with certain -

discovery requests and Board orders, the alteration in the order of
presentation did not shift the burden of proof. That burden has been
and remains on the licensee. Metropolitan Edison Co. (Three Mile,

Island Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193, 1245-(1984),
rev'd in part on other arounds, CLI-85-2, 21 NRC 282 (1985).p ,

7

( ) Under Commission practice, the applicent for a construction permit or
'

operating license always has the ultimate burden of proof. 10 CFR
~

6 2.732. The degree to which he must persuade the board (burden of
persuasion) should cepend upon the gravity of the matters in. _

'

,

controversy. Viroinja Electric & Power Company (North Anna Power
Station, Units 1, 2, 3 & 4), ALAB-256, 1 NRC 10, 17, n.18 (1975).

An applicant has the burden of proof to demonstrate that the
off-site emergency plan complies with Commission rules and
guidance. The burden must be carried whether or not the appli-
cant is primarily responsible for carrying out a particular aspect
of the plan. Consumers Power Co. (Big Rock Point Plant), LBP-82-77,
16 NRC 1096, 1099 (1982), citina, 10 CFR 2.732.

An applicant has the burden of proving, prior to the issuance of a
full-power license, that there is reasonable assurance that adequate
protective measures can and will be taken in an emergency. Philadel-
ohia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-
836, 23 NRC 479, 518 (1986), citina, 10 CFR s 50.47(a)(1). However,
an applicant is not required to prove and reprove essentially
unchallenged factual elements of its case. An intervenor may not
merely assert a need for more current information without having I

raised any questions concerning the accuracy of the applicant's l

submitted facts. Philadelphia Electric Co. (Limerick Generating |

Station, Units 1 and 2), ALAB-857, 25 NRC 7, 13 (1987).

() There is some authority to the effect that in show cause proceedings I

for modification of a construction permit, the burden of going"
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forward is on the Staff or intervenor who is seeking the modification (
'

since such party-is the " proponent of an order." Consumers Power
Comoany (Midland Plant, Units 1 & 2), LBP 74 54, 8 AEC 112 (1974).

With respect to motions, the moving party has the burden of proving !

that the motion should be granted and he must present information ,

tending to show that allegations in support of his motion are true. :
Consolidated Edison Co. of N.Y.. Inc. (Indian Point Station, Units
1, 2 & 3), CL1-77-2, 5 NRC 13 (1977).

Th9 general rule that the applicant carries the burden of proof does
not apply with regard to alternate site considerations. For alter- .

!nate sites, the burden of proof is on the Staff and the applicant's
evidence in this regard cannot substitute for n inadequate analysis ,

by the Staff. Boston Edison Co. (Pilgrim Nuclear Generating Station,
Unit 2), ALAB-479, 7 NRC 774, 794 (1978).

The applicant carries the burden of proof on safety issues. Dyke .

Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83 19, 17 NRC
1041, 1048 (1983), citina, Consumers Power Co. (Midisno Plant, Units .

I and 2), ALAB 283, 2 NRC ll, 17 (1975).

An applicant who challenges the Staff's denial of his application for
an operator's license has the burden of proving that the Staff
incorrectly graded or administered the operator examination. If the
applicant establishes a prima facie case that the Staff acted #

~,

incorrectly, then the burden of going forward with evidence shifts to
the Staff. Alfred J. Morabito (Senior Operator License for Beaver
Valley Power Station, Unit 1), LBP-87-23, 26 NRC 81, 84 (1987).

,

<

3.7.1 Duties of Applicant / Licensee
'

A licensee of a nuclear power plant has a great respon-
sibility to the public, one that is increased by the
Commission's heavy dependence on the licensee for accurate and
timely inforination about the facility and its operation.
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-772, 19 NRC 1193, 1208 (1984), ray'd in part on
other arounds, CLI-85-2, 21 NRC 282 (1985); Louisiana Power
and Licht Co. (Waterford Steam Electric Station, Unit 3), '

ALAB-812, 22 NRC 5, 48, 51 (1985).

The NRC is dependent upon all of its licensees for accurate
and timely information. The Licensee must have a detailed
knodedge of the quality of installed plant equipment.
Petition for Emeroency and Remedial Action, CL1-80-21,11 NRC
707, 712 (1980); Eqnsumers Power Co. (Midland Plant, Units 1
and 2), ALAB-691, 16 NRC 897, 910 (1982), citina, Petition for
Emeraency and Remedial Action, CLI-78-6, 7 NRC 400, 418
(1978); Tennessee Vallev Authority (Browns Ferry Nuclear
Plant, Units 1, 2 and 3), ALAB-677,15 NRC 1387 (1982).
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In general, if a party has doubts about whether to disclose
information, it should do so, as the ultimate decision with
regard to materiality is for the decisionmaker, not the
parties. Consumers Power Co. (Midland Plant, Units 1 and 2),
ALAB-691, 16 NRC 897, 914 (1982).

The ultimate burden of persuasion rests with applicant and
with NRC Staff to extent Staff su) ports the cpplicant's
position. Parties saddled with 111s burden typically proceed
first and then have the right to rebut the caso presentec #
their adversaries. Philadelphia Electric Co. (Peach Bottom
Atomic Power Station, Units 2 & 3), ALAB 566, 10 NRC 527, 529
(1979).

3.7.2 Intervenor's Contentions - Burden and Means of Proof

it has long been held that an intervenor has the burden of
going forward, either by direct evidence or by cross-
examination, as to issues raiced by his contentions.
Philadelphia Electric Cot (Limerick Generating Station,
Units 1 & 2), ALAB-262, 1 NRC 163, 191 (1975); Maino Yanke.g
MQmic Power Co. (Maine Yankee Atomic Power Station), ALAB-

m 161, 6 AEC 1003, 1008, reconsid. den., ALAB-166, 6 AEC 1148
/ \ (1975), remanded on other ands. , CL1-74-2, 7 AEC 2, aff'd,C ALAB-175, 7 AEC 62 (1974); Consumers Power Co. (Midland

Plant, Units 1 & 2), ALAB-123, 6 AEC 331, 345 (1973); Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-83-20A,17 NRC 586, 589 (1983).

Where an intervenor raises a particular contention
challenging a licensee's ability to operate a nuclear
power plant in a safe manner, the intervenor necessarily
assumes the burden of going forward with the evidence
to support that contention. Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-772,
19 NRC 1193, 1245 (1984), rev'd in oart on other arounds,
CLI-85 2, 21 NRC 282 (1985).

An intervenor must come forward with sufficient evidence to
require reasonable minds to inquire further, and it has an
obligation to reveal pursuant to a discovery request what the
evidence is. That requirement is r.ot obviated by an inter-
venor's strategic choice to make its case through cross-
examination. Seabrook, supra, 17 NRC at 589.

This requirement has, on occasion, been questioned by the
courts in those situations in which the information is in
the hands of the Staff and/or applicant. Leg, g.& , 10rk

,m Committee for a Safe Environment v. NRC, 527 F.2d 812 at
I i n.12 (D.C. Cir. 1975).O
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The scope of the " burden of going forward"' rule has also been
questioned by the courts. In Aeschliman v. NRC, 547 f.2d 622, :

628 (D.C. Cir, 1976), the Court of Appeals indicated that an
intervenor, in commenting on a draft EIS, need only bring

,

sufficient attention to an issue "to stimulate the Commis- |
sion's consideration of it" in order to trigger a requirement

~

'

that the NRC consider whether the issue should receive
detailed treatment in an EIS. The court stated that this test
does not support the imposition of the burden of an affirma- :

tive evidentiary showing, & at n.13. Aeschliman was
reversed in this regard by the U.S. Supreme Court in Y1CtGD1 <

Yankee Nuclear Power Coro. v. N.R.D.C., 435 U.S. 519 (1978).
Therein, the Court held that it is " incumbent upon intervenort
who wish to participate to structure their participation so
that it is meaningful, so that it alerts the agency to the t

intervenors' >osition and contentions." 1 at 553. The
Court found t1at the NRC's use of "a threshold test," '

requiring intervenors to make a " showing sufficient to require
reasonable minds to inquire further," was well within the
agency's discretion. E at 554. See also Pennsv1vania Power
and 1icht Co. and A11eahenv Electric Cooperative. Inc.

,

(Susquehanna Steam Electric Station, Units 1 and 2), ALAB-693, ;

16 NRC 952, 957 (1982), citino, yermont Yankee Nuclear Power ;

Corn, v. Natural Resources Defense Council. Inc., 435 U.S. i

519, 553 (1978). r

While the outlines of an intervenor's burdens with respect to
its contentions may not be fully defined at this point, it is
clear that the Commission's rules do not preclude an inter- .

venor from building its case defensively, on the basis of
cross examination. Tennesee Vallev Authoritv (Hartsville ;

Nuclear Plant, Units lA, 2A, IB & 2B), ALAB-463, 7 NRC 341, '

356 (1978); Commonwealth Edison Co. (Zion Station, Units 1
& 2), ALAB-226, 8 AEC 381, 389 (1974); Wisconsin Electric ,

Power Co. (Point Beach Nuclear Plant, Unit 2), ALAB-137, 6
AEC491,504-505(1973).

The " threshold test," restored by the Supreme Court in Vermont
Yankee Nuclear Power Corp. v. N.R.D.C., 435 U.S. 519 (1978),
goes only to the matter of the showing necessary to initiate
an inquiry into a specific alternative which an intervenor (or
prospective intervenor) thinks should be explored, and not to
the placement of the burden of proof once such an inquiry
actually has been undertaken in an adjudicatory context.
Public Service Co. of New Hamoshire (Seabrook Station, Units 1
& 2), ALAD-471, 7 NRC 477, 489 n.8 (1978).

In Wisconsin Electric Power Co. (Point Beach Nuclear Plant,
Units 1 and 2), LBP-82-10, 15 NRC 341, 344 (1982), the Board
required intervenors to file a Motion Concerning Litigable

,

! Issues, by which the burden of going forward on summary
i disposition (but not the burden of proof) was placed on the

intervenors. However, applicant and Staff would have to'
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i ;
'd respond and intervenors reply. Thereafter, the standard for

summary disposition would be the same as required under the
t rules. This special procedure was appropriate because time

pressures had caused the floard to apply a lax standard for
admission of contentions, depriving applicants of full notice
of the contentions in the proceeding, and because applicants ,'

had already shown substantial grounds for summary disposition
of all contentions in the course of a hearing that had already >

been completed. The Motion for Litigable Issues was intended
to parallel the Motion for Summary Disposition in all but one
respect--that intervenor was required to file first and to
come forward with evidence indicating the existence of genuine
issues of fact before applicant had to file a summary
disposition motion. Applicant retained the burder, of proof
demonstrating the absence of genuine issues of fact, just as >

it would if it had originated the summary disposition process
by its own motion. Wisconsin Electric Power Co. (Point Beach
Nuclear Plant, Units I and 2), LBP-82-88,16 NRC 1335,1339
(1982).

3.7.3 Specific Issues - Means of Proof

3.7.3.1 Exclusion Area Controls '

[''; The applicant must demonstrate constant total control of the
(' ) entire exclusion area except for roads and waterways. As to

those, only a showing of post-accident control is necessary.
Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 & 3), ALAB 268, 1 NRC 383, 393-395 (1975).
Note also that in certain situations there may be very narrow
stretches of land (Lg2, a narrow strand of beach below the
mean high tide line) the lack of total control of which might
readily be viewed as de minimus. Where such a.de minimus
situation exists, strict application of the constant total
control requirements may be inappropriate. 16 at 394-395.

3.7.3.2 Need for Facility

NEPA implicitly requires that a proposed facility exhibit
some benefit to justify its construction or licensing. In the
case of a nuclear power plant, the plant arguably has no
benefit unless it is needed. Thus, a showing of need for the
facility is apparently required to justify the licensing
thereof. This need can be demonstrated either by a showing
that there is a need for additional generating capacity to
produce needed power or by a showing that the nuclear plant is
needed as a substitute for plants that burn fossil fuels that
are in short supply. Niacara Mohawk Power Coro. (Nine Mile
Point Nuclear Station, Unit 2), ALAB-264, 1 NRC 347, 353-354
(1975). See also Kansas Gas and Electric Comnany (Wolf Creek/] Generating Station, Unit 1), ALAB 462, 7 NRC 320, 327 (1978).

( ) A plant may also be justified on the basis that it is needed
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to replace scarce natural gas as an ultimate energy resource
("1.e., to satisfy residential and businets energy require-

,

ments now being directly met by natural gas"). Wolf Creek, 7
NRC at 327. In evaluating a utility's load forecast, "the
most that can be required is that the forecast be a reasonable
one in the light of what is ascertainable at the time made."
Wolf Creek, 7 NRC at 328. Because of the uncertainty involved
in predicting future demand and the serious consequences of
not having generating capacity available when needed, an
isolated forecast which is appreciably lower than all others
in the record may be accepted only if the Board finds that the
isolated ground." Wolf Creek, 7 NRC at 332.

Prior to recent rule changes precluding the consideration of
need for power in operating license adjudications, it was held
that a change in the need for power at the operating licente
stage must be sufficiently extensive to offset the environmen-
tal and economic costs of construction before it may be raised
as a viable contention. Cleveland Electric illuminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), LBP-81-35, 14 NRC
682, 684 (1981). Under the recent rule changes, need for
power now may be litigated in operating license proceedings
only if it is shown, pursuant to 10 CFR 6 2.758, that special
circumstances warrant waiver of the rules prohibiting
litigation of need for power. .Georoia Power Co. (Vogtle
Nuclear Plant, Units 1 and 2), LBP-84-35, 20 NRC 887, 889-890
(1984), citino, 10 CFR % 51.53(c); Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 84
(1985).

The substitution theory, whereby the need for a nuclear power
facility b based on the need to substitute nuclear-generated
power for that produced using fossil fuels, has been upheld as
providing an adequate basis on which to establish need for the
facility. New Enaland Coalition on Nuclear Pollution v. NRC,
582 F.2d 87, 97-98 (1st Cir. 1978).

Considerable weight should be accorded the electrical demand
forecast of a State utilities commission that is responsible
by law for providing current analyses of probable electrical
demand growth and which has conducted public hearings on the
subject. A party may have the opportunity to challenge the
analysis of such commission. Nevertheless, where the evidence
does not show that such analysis is seriously defective or
rests on a fatally flawed foundation, no abdication of NRC
responsibilities under NEPA results from according conclusive
effect to such a forecast. Carolina Power & Liaht Co.
(Shearon Harris Nuclear Power Plant, Units 1-4), ALAB-490,
8 NRC 234, 240-241 (1978).

The U.S. Supreme Court has noted that there is little doubt
that under the Atomic Energy Act of 1954 (AEA), State public
utility commissions or similar bodies are empowered to make

'
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1
' the initial decision regarding the need for power. Vermont''

Yankee Nuclear Power Coro. v. Natural Resources Defense '

.C.pa til, 435 U.S. 519 (1978). But this Commission's responsi-
bilities regarding need for power have their primary roots in
NEPA rather than the AEA. NEPA does not foreclose the '

placement of heavy reliance on the judgment of local regula- |

tory bodies charged with the duty of insuring. that the
utilities within their jurisdiction fulfill the legal
obligations to meet customer demands. Rochester Gas and
Electric Corooration (Sterling Power Project, Nuclear Unit No.
1), ALAB-502, 8 NRC 383, 388 389 (1978).

3.7.3.3 Burden and Means of Proof in Interin Licensing Suspension
Cases

Several cases have set forth the requirements as to burden of
proof and burden of going forward in interim licensing
suspension cases. These rulings were promulgated in the
context of the Commission's General Statement of Policy on the ,

Uranium Fuel Cycle (41 Fed. Rea. 34707 Aug.16,1976) but
presumably would be applicable in similar contexts that may
arise in the future,

'

in a motion by intervenors for suspension of a construc--,

/ ) tion permit in such a situation, the applicant for the
() CP has the burden of proof. Euklic Service Co. of New

Hamnshire (Seabrook Station, Units 1 & 2), ALAB-340, 4
NRC 235 (1976); Union Electric Co. (Callaway Plant,
Units 1 & 2), ALAB-346, 4 NRC 214 (1976). An applicant
faced with such a motion stands in jeopardy of having
the motion summarily granted where he does not make an
evidentiary showing or even address the relevant factors -

bearing on the propriety of suspension in his response
to the motion. 1 The applicant also has the burden of
going forward with evidence. LLnion Electric Co. (Callaway
Plant, Units 1 & 2), ALAB-348, 4 NRC 225 (1976). This burden
of going forward is not triggered by a motion to suspend a CP
which fails to state any reason which might support the grant
of the motion. 1 On the other hand, the Board's duty to
entertain the motion and the applicant's duty to go forward is

-triggered where the motion contains supporting reasons
" sufficient to require reasonable minds to inquire further."
1

3.7.3.4 Availability of Uranium Supply

in considering the extent of uranium resources, a Board
should not restrict itself to established resources which
have already been discovered and evaluated in terms of
economic feasibility but should consider, in addition,

/n\ " probable" uranium resources which will likely be available
-Q over the next 40 years. The Board should also consider the

total number of reactors " currently in operation, under
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ch construction, and on order" rather than the number reasonably !
"

expected to be operational in the time period under considera-
tion since future reactors will not be licensed unless there ,

is sufficient fuel for them as well as previously licensed i

reactors. Kansas Gas and Electric Company (Wolf Creek
Generating Station. Unit 1), ALAB-462, 7 NRC 320, 323-25 |

(1978). See also Gulf States Utilities Co. (River Bend
Station, Units 1 & 2), ALAB-444, 6 NRC 760 (1977) and ALAB-
317, 3 NRC 175 (1976).

In order to establish the availability of an uranium supply, a
construction permit applicant need not demonstrate that it has
a long-term contract for fuel. Union Electric Co. (Callaway
Plant, Units 1 & 2), ALAB-347, 4 NRC 216, 222 (1976).

3.7.3.5 Environmental Costs

(RESERVED)
,

3.7.3.5.1 Cost of Withdrawing farmland from Production

The environmental cost of withdrawing farmland is " deemed to
be the costs of the generation (if necessary) of an equal
amount of production on other land." Kansas Gas and Electric
Company (Wolf Creek Generating Station, Unit 1), ALAB-462, 7 '

NRC 320, 335 (1978). The Appeal Board has specifically
rejected the analytical approach in which the lost produc- ,

tivity is compared to available national cropland resources as
"an 'ematy ritual' with a predetermined result" since this
approac1 will always lead to the conclusion that withdrawal
will have an insignificant impact. E. (See also 6.15.6.1.1)

3.7.3.6 Alternate Sites Under NEPA

To establish that no suggested alternative site is "obviously
superior" to the proposed site, there must be either (1) an ,

adequate evidentiary showing that the alternative sites should
be generically rejected or (2) sufficient evidence for
informed comparisons between the proposed site and individual
alternatives. Eublic Service Company of New Hampshire (Sea-
brook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 498 (1978).

3.7.3.7 Management Capability

Under the Atomic Energy Act, the Commission is authorized to,

consider a licensee's character or integrity in deciding
whether to continue or revoke its operating license.
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-772, 19 NRC 1193, 1207 (1984), rev'd in part on
other arounds, CLI-85-2, 21 NRC 282 (1985). A licensee's
ethics and technical proficiency are both legitimate areas of,

I inquiry insofar as consideration of the licensee's overall -

|
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management competence is at issue. Jhree Mile Island, apIg,-
19 NRC at 1227.

;

Candor is an especially important element of management ,

character because of the Commission's heavy dependence on an
applicant or licensee to provide accurate and timely informa-
tion about its facility. Louisiana Power and Licht Co.
(Waterford Steam Electric Station, Unit 3), ALAB-812, 22 NRC
5, 48, 51 (1985), sj_tjng, Three Mile Island, supra,19 NRC at
1208.

Another measure of the overall competence and character of an
applicant or licensee is the extent to whicii the company
canagement is willing to implement its quality assurance
program. Waterford, ly. PIA, 22 NRC at 15 n.5, citino,
f4Diumers Power Co. (Midland Plant, Units 1 and 2), ALAB 106,
6 AEC 182, 184 (1973). A Board may properly cor. sider a
company's efforts to remedy any construction and related QA
deficiencies. Ignoring such remedial efforts would discourago
companies frca promptly undertaking such corrective ineasures.
Waterford, nun, 22 NRC at 15, 53 n.64, citina, Houston
Liahtina and Power Ch (South Texas Project, Units 1 and 2),
ALAB-799, 21 NRC 360, 371-74 (1985).

(g) Areas of inquiry to determine if a utility is capable of
V operating a facility are outlined in Metropolitan Edison Co.

(Three Mile Island Nuclear Station, Unit No. 1), CL1-80-5, 11
NRC 408 (1980); Carolina Power and liaht Co. (Shearon Harris
Nuclear Power Plant, Units 1, 2, 3 & 4), ALAB-577, 11 NRC 18
(1980), reconsidered, ALAB-581, 11 NRC 233 (1980), modified,
CLI-80-12, 11 NRC 514 (1980); Houston Liahtino and Power Co.
(South Texas Project, Units 1 and 2), LBP-84-13, 19 NRC 659 -

(1984).

False statements, if proved, could signify lack of management
character sufficient to preclede an award of an operating
license, at least as long as responsible individuals retained
any responsibilities for the project. Consumers Power Co.
(Midland Plant, Units 1 and 2), LBP-84-20,19 NRC 1285,1297
(1984), citina, Houston Liahtina and Power Co. (South Texas
Project, Units 1 and 2), LBP-84-13, 19 NRC 659, 674-75 (1984),
and (pnqumers Power Co. (Midland Plant, Units 1 and 2), CLI-
83-2, 17 NRC 69, 70 (1983).

The generally applicable standard for licensee character and
integrity is whether there is reasonable assurance that the
licensee has the character to operate the facility in a manner
consistent with the public health and safety and NRC require-
ments. To decide that issue, the Commission may consider

,A evidence of licensee behavior having a rational connection to
'( safe operation of the facility and some reasonable relation-
N-- ship to licensee's candor, truthfulness, and willingness to

abide by regulatory requirements and accept responsibility to
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protect public health and safety. In this regard, the
Commission can rest its decision on evidence that past
inadequacies have been corrected and that current licensee
management has the requisite character. Metropelitan Edison
[L (Three Mile Island Nuclear Station, Unit 1), CLI-85 9, 21 -

NRC 1118, 1136-37 (1985).

3.8 Burden of Persuasion (Dearee of Proof)
,

for an applicant to prevail on each factual issue, its position must
be supported by a preponderance of the evidence. Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
ALAB-763, 19 NRC 571, 577 (1984), review declined, CLI-84-14, 20 NRC
285 (1984); PhiladelpAia Electric Co. (Limerick Generatir.g Station, '

Units 1 and 2). ALAB 819, 22 NRC 681, 720 (1985). Sfg 133De ntR
yallgy_ Authority (Hartsville Nuclear Plant, Units IA, 2A,18, and
28), ALAB 163, 7 NRC 341, 360 (1978), tttpl1 Lidar 3 tion dartled, ALAB- *

467, 7 NPC 459 (1978); QuM Power Cp (Cat aba Nuclear Station, ;

Units 1 and 2), ALAB-355, 4 NRC 397, 405 n.19 (1976).

The burden of persuasion (degree to which a party must convince the
Board) should be influenced by the " gravity" of the matter in
controversy. Viroinia Electric & Power Co. (North Anna Power. -

Station, Units 1, 2, 3 & 4), ALAB-256, 1 NRC 10, 17 n.18 (1975). :

A Licensing Board has utilized the clear and convincing evidence
standard with regard to findings concerning the falsification and
manipulation of test results by a licensee's personnel because
such findings could result in serious injuries to the reputations
of the individuals involved. The Board also believed that a more
stringent evidentiary standard was justified where the events in
question allegedly occurred seven or eight years before the hearing
and the memories of the witnesses had faded. Inouiry Into Three
Mile Island Unit 2 Leak Rate Data falsification, LBP-87-15, 25 NRC
671, 691 (1987).

3.8.1 Environmental Effects Under NEPA

It is not necessary that environmental effects be demon-
strated with certainty. Pacific Gas & Electric Co. (Diablo
Canyon Nuclear Power Plant, Unit 2), ALAB 254, 8 AEC 1184,
1191-92 (1975).

It is appropriate to focus only on whether a partial interim
action will increase the environmental effects over those
analyzed for the full proposed action where there is no

.

'

reasonable basis to foresee that the full action will not be
permitted in the future. Lona Island Lichtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-83-57,18 NRC 44b, 629 .

n.76(1983).
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10 CFR f 2.753 permits stipulation as to facts in a licensing
proceeding. Such stipulations are generally encouraged, h Ed,
Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station), ;

CL1 74-2, 7 AEC 2, 3 n.1 (1974). However, in the NEPA context,
Licensing Boards retain an independent obligation to assure that NEPA
is complied with and its policies protected despite stipulations to *

that effect. Consolidated Edison Co. of N.Y. (Indian Point Nuclear
Generating Station, Unit 3), CLI-75 14, 2 NRC 835, 838 (1975).

3.10 Official Notice of Facts

Under 10 CFR 6 2.743(i), official notice may be taken of any fact of
!which U.S. Courts may take judicial notice. In addition, Licensing

Boards may take official notice of any scientific or technical fact :
within the knowledge of the NRC as an expert body. In any event, |

parties must have tiie opportunity to controvert facts which have been i

officially noticed.

Pursuant to this regulation, Licensing and Appeal Boards have taken |

official notice of such matters as:

(1) a statement in a letter from the AfC's General Manager that,-

(,)/ future releases of radioactivity from a particular reactor(
'

would not exceed the lowest limit established for all reactors *

at the same site. Ogggesne Licht Co. (Beaver Valley Power -

Station, Unit 2), LBP-74-25, 7 AEC 711, 733 (1974);

(2) Commission records, letters from applicants and materials on
file in the Public Document Room to establish the facts with
regard to the Ginna fuel problem as that problem related to
an appeal in another case. Consolidated Edison Co. of N.Y.
(Indian Point, Unit 2), ALAB-75, 5 AEC 309, 310 (1972);

(3) portions of a hearing record in another Commission proceeding
involving the same parties and a similar facility design.
Duke Power Co. (Catawba Nuclear Station, Units 1 & 2), LBP-
74-5, 7 AEC 82, 92 (1974);

,.

(4) a statement, set forth in a pleading filed by a party in
another Commission proceeding, of AEC responses to inter-
rogatories propounded in a court case to which the agency
was a party. Catawba, supra, 7 AEC at 96;

(5) Staff reports and WASH documents. Duke Power Co. (Catawba
Nuclear Station, Units 1 & 2), LBP-74-22, 7 AEC 659, 667
(1974);

(6) ACRS letters on file in the Public Document Room. Consumersg
t ) Power Co. (Midland Plant, Units 1 & 2), ALAB-123, 6 AEC 331,
C/ 332 (1973);
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(7) the existence of an applicant's Federal Water Pollution |

Control Act Section 401 certificate. Washinaton Public
Power Supolv Systetr (Hanford No. 2 Nuclear Power Plant),
ALAB ll3, 6 AEC 251, 252 (1973). j

Iin most of these cases, the basis for taking official notice was that
the document or material noticed was within the knowledge of the Com-
mission as an expert body or was a part of the public records of the
Conmission (h n, cases cited in items 1, 2, 3, 5 and 6 supra).

In the same vein, it would appear that nothing would preclude a
Licensing Board from taking official notice of reports and documents -

filed with the agency by regulated parties, provided that parties to
the proceeding are given adequate opportunity to controvert the
matter as to which official notice is taken. h g4ti, Market 4

Street Rv v. Railroad Commissien of Califernia, 324 U.S. 548, 562
(1945) I,1gency's decision based in part on officially noticed monthly
operating reports (iied dth agency by party); mit of Wisconsin v.

,

EE, M1 T ra 163, les (1952), crf.k_sh, 345 U.S. 934 (1953)
f regulaturj agency can and chould take official rotice of reports ;

fijed wi% tt by regulated company).

10 CFR E 2.743(i) requires that the parties be informed of the
precise facts as to which official notice will be taken and be given ,

the opportunity to centrovert those facts. Moreover, it is clur ,

that official notice applies to facts, not opinions or conclusions. i

Consequently, it is improper to take of ficial notice of opinions and :

conclasions. LgarjtJdaw11ger Coro. (Nine Mile Point, Unit 2),
LBP-74-26, 7 AEC 758, 760 (1974). While official notice ir appro-
priate as to background facts or facts relating only indirectly to
the issues, it is inappropriate as to facts directly and specifically
at issue ih a proceeding. K. Davis, Administrative Law Treatise,
s 15.08.

Official notice of information in another proceeding is permis-
sible where the parties to the two proceedings are identical, there
was an opportunity for rebuttal, and no party is prejudiced by
reliance on the information. Armed Forces Radiobioloav Research
Institute (Cobalt-60 Storage facility), ALAB-682, 16 NRC 150, 154 n.3
(1982), citina, United States v. Pierce Auto Freicht lines, 327 U.S.
515, 527-530 (1945); 10 CFR 2.743(i).

The use of officially noticeable material is unobjectionable in
proper circumstances. 10 CFR S 2.743(i). Interested parties,
however, must have an effective chance to respond to crucial facts.
Union Electric Co. (Callaway Plant, Unit 1), ALAB-740,18 NRC 343,
350 (1983), citina, Carson Products Co. v. Califano, 594 F.2d 453,
459 (5th Cir. 1979).

A Licensing Board will decline to take official notice of a matter
which is initially presented in a party's proposed findings of fact
and conclusiens of law since this would deny opposing parties the
opportunity under 10 CFR & 2.734(c) to confront the facts noticed.
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Lona Vsland Lichtino Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-88-13.-27 NRC 509, 565-66 (1988).

Absent good cause, a Licensing Board will not take official notice of
documents which are introduced for the first time as attachments to a
party's proposed findings of fact. In order to be properly admitted

,

as evidence, such documents should te offered as exhibits before the
close of the record so that the other parties have an opportunity to
raise objections to the documents. Inouiry into Three Mile Island
Unit 2 Leak Rate Data Falsification, LBP-87-15, 25 NRC 671, 687-88
(1987).

The Commission's reference to various documents in the background
section of an order and notice of hearing does not indicate that the
Commissio;i has taken official notice of such documents. A party who
wishes to rely upon such documents as evidence in the hearing should
offer the documents as exhibits before the close of the record.
Three Mile Island Inouiry, s pn , 25 NRC at 688-89.

3.11 Evidence

10 CFR 9 2.743 generally delineates the types and forms of evidence
:which will be accepted and, in some cases must be submitted in NRC I

.- m licensing proceedings,g g

n ,/ Generally, testimony is te be pre-filed in writing before the
hearing. Pre filed testimony must be served on the other parties at
least 15 days in advance of the hearing at which it will be pre-
sented, though the presiding officer may permit introduction of
testimony not so served either with the consent of all parties
present or after they have had a reasonable chance to exanine it.
lennessee Valley Authority (Hartsville Nuclear Plant, Units IA, 2A,
18, 28), ALAB-367, 5 NRC 92 (1977). Note, however, that where the
proffering party gives an exhibit to the other parties the night
before the hearing and then alters it over objection at the hearing
the following day, it is error to admit such evidence since the ob-
jecting parties had no reasonable opportunity to examine it. 16
Technical analyses offered in evidence must be sponsored by an
expert who can be examined on the reliability of the factual
assertions and soundness of the scientific opinions found in the
documents. Southern California Edison Co. (San Onofre Nuclear
Generating Station, linits 2 and 3), ALAB 717,17 NRC 346, 367
(1983), citina, Duke Power Co. (William B. McGuire Nuclear Station,
Units 1 and 2), ALAB-669, 15 NRC 453, 477 (1982). See also Cleveland
Electric illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-443, 6 NRC 741, 754-56 (1977); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-836, 23 NRC 479,
494 n.22 (1986); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-891, 27 NRC 341, 350-51 (1988). An

/V) Licensing Board may refuse to accept an expert witness' prefiled
written testimony as evidence in a licensing proceeding in absence of
the expert's personal appearance for cross-examination at the
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hearing. Louisiana Power and liaht Co. (Waterford Steam Electric ;

Station, Unit 3), ALAB 732, 17 NRC 1076, 1088 n.13 (1983). Da :
aenerally 10 CFR 6 2.718; Pacific Gas and Electric Ch (Diablo
Canyon Nuclear Power Plant, Unit 2), ALAB-27, 4 AEC 652, 658 59
(1971).

e

3.11.1 Rules of Evidence

While the Federal Rules of Evidence are not directly appli-
cable to NRC proceedings, NRC adjudicatory boards often look
to those rules for guidance. Southern California Edison Co. !

(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB- !

717, 17 NRC 346, 365 n.32 (1983). See aenerally Duke Power

h (William B. McGuire Nuclear Station, Units 1 and 2), ALAB-
669, 15 NRC 453, 475 (1982). .

3.11.1.1 Admissibility of Evidence

Evidence is admissible if it is relevant, material, reliable
and not repetitious. 10 CfR G ?.743(c). Under this stannrd,
tb aplication for a pumit or license is admisdble upea
authentication. kilpdison Ch (Pilgrim Nuc uar Poetr
Station) ALAB-83, 5 AEC 354, 369 (1972), Aff.isLnb__pp3L,
hjf.D.r.f _ Concern?a Scientists v. AG, 499 F.2d 1069,1094
(D.t:. Cir.1974 ) .

A determination on materiality will precede the admission of
e exhibit intu evidence, but this is not an ironclad
requirement in administrative proceedings la which nc jury is
involved. Th ceterininations of materiality ceuld be safely
left to a later date without prejudicing the interests cf any
new party. Public Service Comoany of New Hampshire (Seabrook
Station, Units I and 2), ALAB-520, 9 NRC 48, 50 n.2 (1979).

The requirement of authentication or identification as a
condition precedent to the admissibility of evidence in NRC
licensing proceedings is satisfied by evidence sufficient to
support a finding that the matter in question is what its
proponent claims. Southern California Edison Co. (San Onofre
Nuclear Generating Station, Units 2 and 3), ALAB-717, 17 NRC
346, 365 (1983), citina, Fed. R. Evid. 901(a).

The Final Safety Analysis Report (FSAR) is conditionally
admissible as substantive evidence, but once portions of
the FSAR are put into controversy, applicants must present

I one or more competent witnesses to defend them. San Onofre,
supra, 17 NRC at 366.

A Licensing Board may refuse to accept an expert witness'
prefiled written testimony as evidence in a licensing pro-
ceeding in the absence of the expert's personal appearance for
cross-examination at the hearing. Louisiana Power and Liaht
A (Waterford Steam Electric Station, Unit 3), ALAB-732, 17
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NRC 1076, 1088 n.13 (1983). See cenerally 10 CFR 6 2.718; !

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power '

Plant, Unit 2), ALAB-27, 4 AEC 652, 658 659 (1971). '

In order fo: expert testimony to be admissible, it need only :

(1) assist the trier of fact, and (2) be rendered by a
properly qualified witness. Louitiana Power and Licht Co. '

(Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC
1076, 1091 (1983). M Fed. R. Evid. 702; Duke Power Co.
(William B. McGuire Nuclear Station, Units 1 and 2), ALAB 669,
15NRC453,475(1982); Philadelohia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAL 808, 21 NRC 1595,
1602 (1985).

The opinions of an expert witness which are based on scien-
tific principles, acquired through training or experience, and
data derived from analyses or by perception are admissible as
evidence. E!Lihdelohta Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-819, 22 NRC 681. 720 & n.52
(1985). .h Fed. R. Evid. 702; BcGuirg, non,15 NE at 475.

The fact the.t a witness is empicyed by a party, cr pio by a ,

,,w 3 arty, goes only to the persuasiveness x weight that should
i) x accorded the expert's testimony, not to its admissibility. '

lj- RQ19Cfpid, supra,17 NRC at 1091; Texas Utilities Electric Co,
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP- ,

85-39, 22 NRC 755, 756 (1985).

3.11.1.1.1 Admissibility of 1%ar:ay Evidence

Hearsay evidence is generally admissible in administrative
proceedings. Southern California Edison Co. (San Onofre,

Nuclear Generating Station, Units 2 and 3), ALAB-717,'

17 NRC 346, 366 (1983); Duke Power Co. (Catawba Nuclear
Station, Units 1 & 2), ALAB-355, 4 NRC 397, 411-12 (1976);

i Cleveland Electric Illuminatina Co2 (Perry Nuclear Power
| Plant, Units 1 and 2), ALAB-802, 21 NRC 490, 501 n.67

(1985); Philadelohia Electric _Co. (Limerick Generating
Station, Units 1 and 2), ALAB-863, 25 NRC 273, 279 (1987).!

There is still a requirement, however, that the hearsay
evidence be reliable. For example, a statement by an
unknown expert to a nonexpert witness which such witness
proffers as substantive evidence is unreliable and, there- >

|
fore, inadmissible. Tennessee Valley Authority (Hartsville
Nuclear Plant, Units IA, 2A, IB, 28), ALAB-367, 5 NRC 92'

(1977). In addition to being reliable, hearsay evidence must|

L be relevant, material and not unduly repetitious, to be
admissible under 10 CFR S 2.743(c). Duke Power r h (William
B. McGuire Nuclear Station, Units 1 and 2), ALAB-669, 15 NRC. ,m

T

| _ (O
453, 477 (1982).

l
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Although the testimony of an expert witness which is based on
work or analyses performed by other people is essentially >

hearsay, such expert testimony is admissible in administrative
proceedings if its reliability can be determined through
questioning of the expert witness. Philadelohie Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB 819, 22 NRC .

681, 718 (1985).

In considering a motion for summary disposition, a Board will ;

require a witness to testify from personal knowledge in order
to establish material facts which are legitimately in dispute. :

This requirement applies as well to expert witnesses who, ,

although generally permitted to base their opinion testimony
on hearsay, may only establish those material facts of which
they have direct, personal knowledge. Commonwealth Edison Co.
(Braidwood Nuclear Power Station, Units 1 and 2), LBP 86-12,
23 NRC 414, 418-19 (1986).

3.11.1.2 Hypothetical Questions

Hypothetical cuestions may be propounded to a witness. Such
q'Jettions are proper an5 become a part of the record, however,
only to the extent that they include facts which are supported -

by the evidence or which the evidence tends to prove. Pacific .

Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
,

& J). ALAU-334, 3 NRC 809, 828-29 (1976).

3,11.1.3 Reliance on Sdentific Treatises, Newspapers, Periodicals
.

An expar; may rely on scientific treatises and article-
de:;pite the fcct that they are. by their very nature, hearsay.
Illinoit Porer Co.. (Clinton Power Station, Units 1 & 2), ALAB- ,

340, 4 NRC 27 (197G). The Appeal Buard in Clinton left open
the question as to whether an expert could similarly rely en
newspapers and other periodicals. ,

An expert witness may testify about analyses performed by
other experts. If an expert witness were required to derive
all his background data from experiments which he personally
conducted, such expert would rarely be qualified to give any
opinion on any subject whatsoever. Philadelphia Electric Co.

(Limerick Generating Station, Units 1 and 2), ALAB 819, 22 NRC
681, 718 (1985), citina, Wisconsin Electric Power Co. (Point
Beach Nuclear Plant, Unit 2), ALAB-78, 5 AEC 319, 332 (1972). >

3.11.1.4 Off-the-Record Comments

Obviously, nothing can be treated as evidence which has not
been introduced and admitted as such. In this vein, off-the-

record ex parte communications carry no weight in adjudicatory
proceedings and cannot be treated as evidence. Public Service

| Co. of Indiana. Inc. (Marble Hill Nuclear Generating Station,
Units 1 & 2), ALAB-459, 7 NRC 179, 191 (1978).i:
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3.11.1.5 Presumptions and Inferences

With respect to safeguards information, the Commission has
declined to permit any presumption that a party who has ,

demonstrated standing in a proceeding cannot be trusted with '

sensitive information. Commonwealth Edison Co. (Byron Nuclear >

Power Station, Units 1 and 2), LBP-83 40, 18 NRC 93, 100 [
(1983). |
In any NRC licensing proceeding, a FEMA (Federal Emergency,

Management Agency) finding will constitute a rebuttable '

presumption on questions of adequacy and implementation !

capability of emergency planning. Lona Island Lichtino Co.
(Shoreham Nuclear Power Station, Unit.1), LBP-83-61, 18 NRC '

700, 702 (1983), citina, 10 CFR 9 50.47(a)(2).

When a party has relevant evidence within his control which he |
fails to produce, it may be inferred that such evidence is

',ur, favorable to him. Eqhlic Cervicy Company of New H mtgilitgA
Seabrnok Station, Units 1 & 2), ALAB-471, 7 NRC 417, 498

(0 978).
j y

3.1).l.6 Government Documents(j
NRC adjud:catory boards may follow Rule 902 of the federal
Rules of Evidence, waiving the need for extrinsic evidence of

' authenticity as a precondition to admitting official govern-
ment documents to allow into evidence government documents.
Public SeJvicq_(Cury of New Hampshire (Seabrook Statior.
Units 1 and 2), ALAL2-520, 9 NRC 48, 49 (1979). .

3.11.2 Status of ACRS Letters
.

'

Section 182(b) of the Atomic Energy Act of 1954 and 10 CFR
5 2.743(g) of the Commission's Rules of Practice require that
the Advisory Committee on Reactor Safeguards (ACRS) letter be
proffered and received into evidence. However, because the
ACRS is not subject to cross-examination, the ACRS letter
cannot be admitted for the truth of its contents, nor may it
provide the oasis for any findings where the proceeding in
which it is offered is a contested one. Arkansas Power & ,

Licht Co. (Arkansas Nuclear-1, Unit 2), ALAB-94, 6 AEC 25,
32 (1973).

The contents of an ACRS report are not admissible in evidence
for the truth of any matter stated therein as to controverted
issues, but only for the limited purpose of establishing

T compliance with statutory requirements. A Licensing Board may

(- rely upon the conclusion of the ACRS on issues that are not
controverted by any party. Southern California Edison Co.
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'(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-

717, 17 NRC 346, 367 and n.36 (1983). See also Consumers ;

E2wer Co. (Midland Plant, Units 1 and 2), ALAB-123, 6 AEC 331,
340 (1973).

A Licensing Board may rely upon conclusions of the ACRS on
issues that are not controvwted by any party. 10 CFR Part 2,
Appendix A, 6 V(f)(1),(2). However, the contents of an
Advisory Committee on Reactor Safeguards (ACRS) report cannot, '

of itself, serve as an underpinning for findings on health and
safety aspects of licensing proceedings. Lona Island Lichtina '

[ L (Shoreham Nuclear Power Station, Unit 1), LBP-83 57, 18
NRC 445, 518 (1983), citina, Arkansas Power and Licht Co.
(Arkansas Nuclear One, Unit 2), ALAB-94, 6 AEC 25, 32 (1973).

.

3.11.3 Presentation of Evidence by Intervenors
,

An intervenor may not adduce affirmative evidence on an issue
that he has not raised himself unless and until be amends his
contentions. Northern States Power Co. (Prair'.e Island
Nuclear Generating Plant, Units 1 & 2), ALAD 284, 8 AEC 857, ;

869 n.17 (1974). Nevertheless, an intervenor may cross-
,

examins a witness en those portions of Ms tutimony which
relate to inatters that have been placed in ca troversy by any ,

party to the proceeding as long as the intervenor has 6 ,

discernible interest in the resolittion of the particular
fiatter, 1[orthern States Psygr_Ch (Prairic Island Nucitar

,

Generating Plant. Unitt 1 & 2), CL1-75 1, 1 NRC 1 (1975),
nLi.tm,lDg, ALAS-244, 8 AEC 857, 867 806 (1974).

3.11.4 tvidentiary Objections

Objections to particular evidence or the manner of presen-
tation thereof must be made in a timely fashion. Failure to
object to evidence bars the subsequent taking of exceptions to
its admission. Florida Power & Licht Co. (St. Lucie Nuclear
Power Plant, Unit 2), ALAB-335, 3 NRC 830, 842 n.26 (1976).
To preserve a clafm of error on an evidentiary ruling, a party
must interpose its objection and the basis therefore clearly
and affirmatively. If a party appears to acquiesce in an
adverse ruling and does not insist clearly on the right to
introduce evidence, the-Appeal Board will not find that the
evidence was improperly excluded. Tennessee Valley Authority
(Hartsville Nuclear Plant, Units lA, 2A, IB & 28), ALAB-463, 7
NRC 341, 362 n.90 (1978).

3.12 Witnesses at Hearina

Because of the complex nature of the subject matter in NRC hearings,
witness panels ~ are often utilized. It is recognized in such a
procedure that no one member of the panel will possess the variety of
skills and experience necessary to permit him to endorse and explain
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the entire testimony. Consumers Power Co. (Midland Plant, Units 1 & t

2), ALAB 379, 5 NRC 565, 569 (1977). |

!

The testimony. and opinion of a witness who claims no personal
knowledge of, or expertise in, a particular as)ect of the subject !

matter of his testimony will not be accorded tie weight given
testimony on that question from an expert witness reporting results
of careful and deliberate measurements. Public Service Electric &
Gas Compan_v (Hope Creek Generating Station, Units 1 & 2), LBP-78-15,
7 NRC 642, 647 n.8 (1978).i

;

'

While a Licensing Board has held that prepared testimony should be
.

the work and words of the witness, not his counsel, Consumers PQF.tr '

1 (Midland Plant, Units 1 and 2), LBP 81-63,14 NRC 1768,1799 ;

(1981), the Appeal Board has made it clear that what is important is
not who originated the words that comprise the prepared testimony
but rather whether the witness can truthfully attest that the
testimony is complete and accurate to the best of his or her
knowledge. Midland, ALAB-691, 16 NRC 897, 918 (1982).

Where technical issues are being discussed, Licensing Boards are
encourageci during rebuttal and surrebuttal to put opposing witnesses
on the stand simultneously so they may respe'id immediately on an
opposing witness' tc1swer to a question. Statemqat_cf. Policy Mn ;p, (edp_et of Licenjtin,q1;_qceedingi, CLI-818,13 M!C 452, 457 (1981), ;

V Where the credibility of evidence turns on tne demeanor of a witness,
u Spellate board will cive the judgment of the trial board, which
saw and heard the testimony, particularly great deference. &tronol- ,

.ilitrLhijicn.lo. (Three Mile Island Nuclear Station, Unit 1), ALAB-
772, 19 NRC 1193, 1218 (1984), Igy'd ir 22ri.91 0ther ora ndL CLI-A
85-2, 21 NR0 282 (1985). Ho ever, demeanor is of little weight
where otner testimony, documentary evidence, and common sense suggest
a contrary result._ J1rg Mile Island, ipgra,19 NRC at 1218. "

-3.12.1 Compelling Appearance of Witness

10 CFR S 2.720 provides that, pursuant to proper application
by a party, a Licensing Board may compel the attendance and
testimony of a witness by the issuance of a subpoena. A
Licensing Board has no independent obligation to compel the
appearance of a witness. Carolina Power and Liaht Co. and
North Carolina Eastern Municipal Power Aaency (Shearon Harris
Nuclear Power Plant), ALAB-843, 24 NRC 200, 215 (1986).

The Rules of Practice preclude a Licensing Board from declin-
ing to issue a subpoena on any basis other than that the
testimony sought lacks " general relevance." In ruling on a
request for a subpoena, the Board is specifically prohibited
from attempting "to determine the admissibility of evidence."

[N 10 CFR & 2.720(a); Public Service Company of New Hampshire

(' ,) (Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC 33, 93
(1977).
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I 3.12.1.1 NRC Staff as Witnesses

The provisions of 10 CFR 9 2.720(a)-(g) for compelling at-n tendance and testimony do not apply to NRC Commissioners or
.

Staff. 10 CFR 9 2.720(h). Nevertheless, once a Staff witness
! has appeared, he may be recalled and compelled to testify

further, despite the provisions of 10 CFR 9 2.720(h), if it is .

'

established that there is a need for the additional testimony
on the subject matter. Commonwealth Edison Co. (Zion Station, !
Units 1 & 2), ALAB-226, 8 AEC 381, 391 (1974). !

i-

3.12.1.2 ACRS Members as Witnesses -

,

Nembers of the ACRS are not subject to examination in an
adjudicatory proceeding with regard to the contents of an
ACRS Report. Gulf States Utilities Co. (River Bend Station.
Units 1 and 2), ALAB-444, 6 NRC 760, 766 n.10 (1977). ,

The Appeal Board, at intervenors' request, directed that
certain consultants to the ACRS appear as witnesses in the
proceeding before the Board. Such an appearance was proper
under the circumstanNs nf the case, since the ACRS consul-
tints had testified via subpocna at the licensing 'coard level
at intervenors' request. Pacific GgLc,pd Electric _(mp_gny
(Diablo Canyon Nuclear Power plant, UMts ) 1 2), ALA8-60%
I? NRC 149, 150 51 (19 N).

3 12.2 Sequestration of Witnesses

in Consumer.LP_ge C.h (Midland Plant, UMts 1 12), At A3 379,
5 NRC 565 (1977), tne Appeal Boa't considered a StaU request
for discretionary revw of a L0 ensing Board ruling whicn
excitJed prospectise Staff witr. esses from the hearing room
while other witnesses testifitd. The Appeal Board noted that

'

while sequestration orders rust oc granted as a matter of
right in Federal district court cases, NRC adjudicatory
proceedings are clearly different in that direct testimony is '

generally pre-filed in writing. As such, all potential
witnesses know in advance the basic positions to be taken by
other witnesses. In this situ: tion, the value of sequestra-
tion is reduced. Moreover, the highly technical and complex
nature of NRC proceedings often demands that counsel have the
aid of expert assistance during cross-examination of other
parties' witnesses,

'in view of these considerations, the Appeal Board held that
sequestration is only proper where there is some countervail-
ing purpose which it could serve. The Board found no such
purpose in this case, but in fact, found that sequestration
here threatened to impede full development of the record. As
such, the Licensing Board's order was overturned. The Appeal -

Board also noted that there may be grounds to distinguish
between Staff witnesses and other witnesses with respect to
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sequestration, with the Staff being less subject to sequestra-.

tion than other witnesses, depending on the circumstances. }

3.12.3 Board Witnesses |

The Appeal Board has indicated 'kat where an intervenor would
call a witness but for the intmenor's financial inability to "

do so, the Licensing Board may call the witness as a Board
witness and authorize NRC payment of the usual witness fees
and expenses. The decision to take such action is a matter of
Licensing Board discretion which should be exercised with
circumspection. If the Board calls such a witness as its own,
it should limit cross-examination to the scope of the direct
examination. Msumers Power Co. (Midland Plant, Units 1 &
2), ALAB-382, 5 NRC 603, 607-08 (1977). -

In the interest of a complete record, the Appeal Board may ;

order the Staff to submit written testimony from a " knowledge- *

able witness" on a particular issue in a proceeding. Pacific
Gas and Electric Comoany (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB 607, 12 NRC 165, 167 (1980).

A Licensing Board should not call upon independent con-
sultants to supplement an adjudicatory record except in,.

T( q that most extraurdinary situetion in which it is demon-

G) strated that the Board cennot otherwise reach an informed
dNision on the issue involved. Part 2 of 10 CFR and '

Sppendix A both give the Staff a dominant role in assess-
ing the radiological health and safety aspects of facil-
ities involved in licensing proceedings. Before an
adjudicatory board resorts to outside expert: of their
own, they should gise the NRC Staff overy opportunity to ,

explain, correct and supplement its testimony. 191th
Carolina Electric and Gas Co. (Virgil C. Summer Nuctnr
Station, Unit 1), ALAB-663, 14 NRC 1140, 1146, 1156 (1981).
M Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), ALAB-772, 19 NRC 1193, 1247 (1984), rev'd in
part on other arounds, CLI-85-2, 21 NRC 282 (1985). Thus,
while Licensing Boards have the autho-ity to call witnesses of
their own, the exercise of this discretion must be reasonable
and, like other Licensing Board rulings, is subject to
appellate review. A Board may take this extraordinary action
only after (1) giving the parties to the proceeding every fair
opportunity to clarify and supplement their previous testi-
mony, and (2) showing why it cannot reach an informed decision
without independent witnesses. hth Carolina Electric and
Gas Co. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-710,,

'

17 NRC 25, 27-28 (1983).

Applying the criteria of Summer, supra, 14 NRC at 1156, 1163,
| . ,m a Licensing Board determined that it had the authority to call

L U)|( an expert witness to focus on matters the Staff had apparently
ignored in a motion for summary disposition of a health
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effects contention. Carolina Power & Licht Co. and North
Carolina Eastern Municipal Power Acency (Shearon Harris
Nuclear Plant, Units 1 and 2), LBP 84-7, 19 NRC 432, 442 43
(1984), reconsid. den. on other arounds, LBP-84-15, 19 NRC
837, 838 (1984).

>

3.12.4 Expert Witnases

When the qualifications of an expert witness are challenged,
the party sponsoring the witness has the burden of demonstrat- ,

ing his expertise. Pacific Gas and Electric CL (Diablo Can-
yon Nuclear Power Plant Units 1 and 2), ALAS-410, 5 NRC 1398,
1405 (1977). The qualifications of the expert should be
established by showing either academic training or relevant
experience or some combination of the two. Pacific Gas and
Electric _fL (Diablo Canyon Nuclear Power Plant, Units 1 and
2), LBP-78-36, 8 NRC 567, 570 (1978). As to academic train-
ing, such training that bears no particular relationship to
the matters for which an individual is proposed as an expert
witness is insufficient, standing alone, to qualify the indi-
vidual as an expert witness on such matters. Diablo Canyon, '

LBP-78-36, 8 NRC at 571. In addition, the fact that a pro-
posed expert witness was accepted as an expert cn the subject
matter by another Licensing Board in a separate proceeding

,

does not necessarily niean that a subseqwnt Bocrd will accept
the witness as a9 expert. Diablo Canya LBP-78 36, 8 NRC et
572.

A witness is qualified as an expert by knowledge, skill,
experience, training, or education, fbiladehhia Electric Ch .

(timericP. Generating Station, Units 1 And 2). ALAB-819, 22 NRC
681, 732 n.67 (1985), .citits, Fei R. Evid. 702. Left Qgh
Eower Co. (William B. McGuire Nuclear Station, Units 1 and 2),
ALAB 609, 15 NRC 453, 475 (1982).

The value of testimony by a witness at NRC proceedings is nut
,

undermined merely by the fact that the witness is a hired
consultant of a licensee. Metronolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), ALAB-772,19 NRC 1193,1211
(1984), rev'd in part on other arounds, CLI-85 2, 21 NRC 282
(1985).'

It is not acceptable for an expert witness to state his
ultimate conclusions on a crucial aspect of the issue being ,

tried, and then to profess an inability--for whatever reason--
to provide the foundation for them to the decision maker and
litigants. Drainia Electric and Power Company (North Anna
Nuclear Power Station, Units 1 and 2), ALAB-555, 10 NRC 23,
26 (1979). An assertion of " engineering judgment", without
any explanation or reasons for the judgment, is insufficient
to support the conclusions of an expert engineering witness.
Texas Utilities Generatina Co. (Comanche Peak Steam Electric,

Station, Units 1 and 2), LBP-83-81, 18 NRC 1410, 1420 (1983),
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modified _on reconsia. sub nom., Texas Utilities Electric Co.-

(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
84-10, 19 NRC $09, 518, 532 (1984).

A Board should give no weight to the testimony of an asserted
expert witness who can supply no scientific basis for his
statements (other than his belief) and disparages his own
testimony. Philadelohia Electric Co (Limerick Generating -
Station, Units 1 and 2), ALAB 819, 22 NRC 681, 735 (1985),

i

A witness testifying to the results of an analysis need not
,

have at hand every piece of datum utilized in performing that
analysis. In this area, a rule of reason niust be applied. It-
is not unreasonable, however, .to insist that, where the out-
come on a clearly defined and substantial safety or environ-
mental issue may hinge upon the acceptance or rejection of an
expert conclusion resting in turn upon a performed analysis,
the witness make available (either in his prepared testimony
or on the stand) sufficient information pertaining to the
details of the analysis to permit the correctness of the '

conclusion to be evaluated. North Anna, supra, 10 NRC at 27.

A Licensing Board my refuse to accept an expert witness' ,

!prefiled written testimony as evid?nce in a licensing pro-_

fN ceeding in the absence of the expert's personal appearance for
''Lqu.iL ita.a_Egwer and Lichtiij cross-examination at the hearing.

' (qi (Waterford Steam Electric Station, Unit 3), ALAB-732, 17
NRC 1076, 1088 n.13 (1983). see aenerally 10 CFR 9 2.718;
Egific Cas and Electric Co. (Diablo Canyon Nuclear Power

,

r

Plant, Urit 2), ALAB-27, 4 AFC 652, 650-59 (19/1).

3.12.4.1 Fees for E>. pert Witnesses

Commission regulations provide for expert witness fees in
connection with depositions (10 CFR 9 2.140(h)) and for
subpoenaed witnesses (10 CFR 6 2.720(d)). Although these
regulations specify that the fees will be those " paid to
witnesses in the district courts of the United States," !

there had been some uncertainty as to whether the fees
referred to were the statutory fees of 28 U.S.C. s 1821
or the expert witness fees of Rule 26 of the Federal Rules of
Civil Procedure. In Public Service Co. of Oklahoma (Black Fox,
Units 1 and 2), LBP-77-18, 5 NRC 671 (1977), the Licensing
Board ruled that the fees referred to in the regulations were
the statutory fees. The Board suggested that payment of ex-

,

pert witness fees is especially appropriate when the witness
was secured because of his experience and when the witness'
expert opirinns would be explored during the depositit,n or
testimony, iba Board relied on 10 CFR & 2.720(f), which per-
mits conditioning denial of a motion to quash subpoenas on

O compliance with certain terms and conditions which could in-
,

y/ clude payment of witness fees, and on 10 CFR & 2.740(c), which
:
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provides for orders requiring compliance with terms and condi- !

tions, including payment of witness fees, prior to deposition.

3.13 Cross-Examination
,

Cross-examination must be limited to the scope of the contentions
-admitted for litigation and can appropriately be limited to the scope
of direct examination. Louisiana Power and Licht Co. (Waterford
Steam Electric Station, Unit 3), ALAB 732, 17 NRC 1076, 1096 (1983),
citing, Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), ALAB-673, 15 NRC 688, 698, affirmed, CLI-
82-11, 15 NRC 1383 (1982); Northern States Power Co. (Prairie Island

,

Nuclear Generating Plant, Units 1 and 2), ALAB-244, 8 AEC 857, 867,
869 (1974); Houston Lichtino and Power Co. (South Texas Project,
Units 1 and 2), ALAB-799, 21 NRC 360, 378 (1985).

In exercising its discretion to limit what appears to be improper
cross-examination, a Licensing Board may insist on some offer of
proof or other advance indication of what the cross-examiner hopes
to elicit from the witness. Louisiana Power and Licht Co. (Waterford

'

Steam Electric Station, Unit 3), ALAB-732, 17 NRC 1076, 1096 (1983),
citing, E_ublic Service Co. of Indiana (Marble Hill Nuclear Generatingn

Station, Units 1 and 2), ALAB-461, 7 NRC 313, 3i6 (1978); San Unofre,
supra, M NRC at 597; Prairie [slirld, suore. 8 AEC at 869. '

The authority of e Board to demand cross-examination plans is en-
compassed by the Board's pewer to control the conduct of hearings and
to take all necessary and proper measures to prevent argumentative,
repetitious, or cumulative cross-exwineti'n. 10 CFR s5 2.718(e),
2.757(c). Such plar<s are encouraged by the Commission as a n.eane c3,

makirg a huring more efficient and expecitious. Statement pLfA jqy.

.qo Condst yf_,11tensino Proceejjgui. CLI 81-8,13 NRC 452, 457
(1951); dondon.1]!thtinc_3nd Power Co. (South Texas Project, Units 1
and 2), ALAB-799, 21 NRC 360, 377 (1985).

Even if cross-examination is wrongly denied, such denial does
not constitute prejudicial error per se. The complaining party
must demonstrate actual prejudice, lai., that the ruling had a
substantial effect on the outcome of the proceeding. Waterford,
supra, 17 NRC at 1096; San Onofre, supra, 15 NRC at 697 n.14; ;

San Onofre, supra, 15 NRC at 1384; Lono Island Lichtino Co. '

(Shoreham Nuclear Power Station, Unit 1), ALAB-788, 20 NRC 1102, 1151 1
(1984); Houston Lichtino and Power Co. (South Texas Project, Units 1
and 2), ALAB-799, 21 NRC 360, 376-77 (1985); Duke Power Co. (Catawba i
Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 76 (1985);
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and
2), ALAB-836, 23 NRC 479, 495 (1986).

,

j

Cross examination, though subject to restriction, is a fundamental
right conferred on parties to formal adjudication in NRC proceedings

i

by the Administrative Procedure Act and by the Commission's Rules of i

Practice. Cross-examination during a deposition, which might !
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I( f suffice under truly exceptional circumstances, is not otherwise a

~

ready substitute for cross-examination before the presiding officer.
Consolidated Edison Co. of New York (Indian Point, Unit 2) and Power'

Authority of the State of New York (Indian Point, Unit 3), LBP-83-29,
17 NRC 1117, 1120 (1983).

L 3.13.1 Cross-Examination By Intervenors

The ability to conduct cross-examination in an adjudication is.

not such a fundamental right that its denial constitutes
prejudicial error per se. Southern California Edison Co. (San
Onofre Nuclear Generating Station, Units 2 and 3), CLI-82-11,
15 NRC 1383, 1384 (1982).

An intervenor may cross-examine a witness on those portions of
his testimony which relate to matters that have beca placed in
controversy by any party to the proceeding, as long as the
intervenor has a discernible interest in the resolution of the
particular matter. Northern States Power Co. (Prairie Island
Nuclear Generating Plant, Units 1 & 2), CLI-75-1,1 NRC 1
(1975), affirming, ALAB-244, 8 AEC 857 (1974). In the case of
a reopened proceeding, permissible inquiry through cross-
examination necessarily extends to every matter within the
reach of the testimony submitted by the applicants and

jm accepted by the Board. Public Service Co. of New Hamoshir_t
i (Saaorook Str. tion, Units 1 & 2), ALAB-422, 6 NRC 5? (1977).,

X)
It is error to preclude cross-examination on the ground that
intervenors have the burden of proving the validity of their
contentions through their own witnesses since it is clear that
intervenors may build their case ' defensively" through cross-;

examination. ItDatilff_Yjl11ev Authority (Hartsville Nuclear '

Plant, Units lA, 2A, IB & 28), A!.AB-463, 7 NRC 341, 356 (1978);
Commonwealth EdhortJA (Br4idwood Nuclear Power Station,
Units 1 and 2), LBP-85-20, 21 NRC 1732, 1745 (1985), rev'd and
remanded on other arounds, CLI-86-8, 23 NRC 241 (1986).

Calculations underlying a mathematical estimate which is in
controversy are clearly relevant since they may reveal errors ;

in the computation of that estimate. Hartsville, suora, 7 NRC
at 355-56. A Licensing Board might be justified in denying a
motion to require production of such calculations to aid
cross-examination on the estimate as a matter of discretion in
regulating the course of the hearing. h L A , Illinois
Power Co. (Clinton Power Station, Units 1 & 2), ALAB-340, 4
NRC 27, 32-36 (1976). However, an Appeal Board will not
affirm a decision to cut off cross-examination on the basis
that it was within the proper limits of a Licensing Board's
discretion when the record does not indicate that the
Licensing Board considered this discretionary basis,

f Hartsville, supra, 7 NRC at 356.
!m
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An intervenor's cross-examination may not be used to expand i

the number or scope of contested issues. Prairie Island, i

supra, 8 AEC at 867. To assure that cross-examination does
not expand the boundaries of issues, a Licensing Board may:

'

(1) require in advance that an intervenor indicate what it
will attempt to establish on cross examination;

i

(2) limit cross-examination if the Board determines that it
will be of no value for development of a full record on *

the issues;
i

(3) halt cross-examination which makes no contribution to *

development of a record on the issues; and

(4) consolidate intervenors for purposes of cross-examination
on the same point where it is appropriate to do so in
accordance with the provisions of 10 CFR 9 2.715a.

Northern States Power Co. (Prairie Island Nuclear Generating
Plant, Units 1 & 2), ALAB-252, 8 AEr 1175, aff'd, CLI-75-1,
1 NRC 1 (1975).

While an intervenor has a right to crcss-examine on any
issue in which he has a discernible interest', the .

Licensing Board has a duty to monitor and restrict iach
; cross-examination to avoid repetition. CLI-75-1 supra,
' - 1 NRC 1. The Board is explicitly authorized to take the

necessary and proper measures 'o pavent argumentative, :

repeittious or cumulative cross-examination, ard the
|. Board may properly liuit cross-examination which is '

merely repetitive, lennessee Valley Authority (Marts-
ville Nuclear Plant, Units IA, 2A, IB & 2B), ALAB-367, t

5 NRC 92 (1977); Prairie Island, supra, ALAB-244, 8 AEC -

857, 868. Moreover, cross-examination must be strictly a

limited to the scope of the direct examination. Prairie
Island, CLI-75-1, 1 NRC 1 and ALAB-244, 8 AEC 857 at,

i 867. As a general proposition, no party has a right to
unfettered or unlimited cross-examination and cross-
examination may not be carried to unreasonable lengths.
The test is whether the information sought is necessary
for a full and true disclosure of the facts. Prairie
Island, supra, ALAB-244, 8 AEC 857, 869 n.16; Lono Island
Liahtina Co._ (Shoreham Nuclear Power Station, Unit 1), LBP-
82-107, 16 NRC 1667, 1674-1675 (1982), citina, Section 181
of the Atomic Energy Act; Section 7(c) of the APA, 5 U.S.C.
& 556(d). This limitation applies equally to cross-examina-
tion on issues raised sua sponte by the Licensing Board in an .

operating license proceeding. 1 at 8 AEC 869.

The scope of cross-examination and the parties that may '

engage in it in particular circumstances are matters of
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!'Licensing Board discretion. Public Service Co. of Indiana.
h m (Marble Hill Nuclear Generating Station, Units 1 & 2), ,

ALAB-461, 7 NRC 313, 316 (1978). !

Unnecessary cross examination may be limited by a Licensing '

Board, in its discretion, to expedite the orderly presentation
of each party's case. Cross-examination plans (submitted to
the Board alone) are encouraged, as are trial briefs and pre-
filed testimony outlines. Statement of Policy on Conduct of

Licensina Proceedinas, CLI-81-8, 13 NRC 452, 457 (1981). ;

Licensing Boards are authorized to establish reasonable time
limits for the examination of witnesses, including cross- '

examination, under 10 CFR 95 2.718(c) and 2.757(c), fammis-
sion's Statement of Policy on Conduct of Licensina Proceed _-
inn, CL1-81-8,13 NRC 452 (1981) and relevant judicial
decisions. Duke Power Co. (Catawba Nuclear Station, Units 1
and 2), LBP-84-24, 19 NRC 1418, 1428 (1984); Philadelohia
ElectritCL (Limerick Generating Station, Units 1 and 2),
ALAD-836, 23 NRC 479, 501 (1986). Sig MCI Cornunication
Coro. v. 31&I, 85 F.R.D. 28 (N.D. 111. 1979), aff'd, 708 F.2d

.

1081, 1170-75 (7th Cir. 1983).
A
( ) A Liceasing Board has the authority to direct that parties to

an operating license proceeding conduct their initial cross-v
;

examination by means of prehearing examinations in the nature
of depositions. Pursuant to 10 CFR 6 2.718, a Board has the
power to regulate the course of tho hearing and the cond'act of
the participants, as well as to take any other action

,

consistent with the APA. See also 10 CFR 6 2.757, 10 CFR Part
f, App. A, IV. In expediting the hearing process using the
case management method contained in Part 2, a Board should '

ensure that the hearings are fair, and produce a record which
leads to high quality decisions and adequately protects the
public health and safety and the environment. Long Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
82-107, 16 NRC 1667, 1677 (1982), citina, Statement of Policy,
supra, 13 NRC at 453.

In considering whether to impose controls on cross-examina-
'tion, questions raised by the applicant concerning the

adequacy of the Staffs of the Appeal Board or Commission to
review a lengthly record, either on appeal or sua sponte,
should not be taken into account. To the extent that cross- .

examination may contribute to a meaningful record, it should
not be limited to accommodate asserted staffing deficiencies
within NRC. Consumers Power Co. (Hidland Plant, Units 1 and
2), LBP 83-28, 17 NRC 987, 992 (1983).

D
V
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3.13.2 Cross-Examination by Experts :
?

The rules of practice permit a party to have its cross-
examination of others performed by individuals with tech-
nical expertise in the subject matter of the cross-examina-
tion provided that_the proposed interrogator is shown to
meet the requirements set forth in 10 CFR $ 2.633(a). An -

expert interrogator need not meet the same standard of
expertise as an expert witness. The standard for inter-
rogators under 10 CFR f 2.733(a) is that the individual "is
qualified by scientific training or experience to contribute
to the development of an adequate decisional record in the ,

proceeding by the conduct of such examination or cross- ,

examination." The Recents of the University of California
(UCLA Research Reactor), LBP-81-29, 14 NRC 353, 354-55 (1981).

3.13.3 Inability to Cross-Examine as Grounds to Reopen *

Where a Licensing Board holds to its hearing schedule despite i

a claim by an intervenor that he is unable to prepare for the
cross-examination of witnessas because of scheduling problems,
the proceeding will be reopenea to allow the intervenor to
cross-examine witnesses. Northern Indiana Public Service Co. '

(Bailly Generating Station, Nuclear-1) ALAB-249, 8 AEC 980
(1974).

3.14' Efford of Hearina

It is not necessary for legal materials, including the StaMard
Review Plan, Regulatory Guides, documents constituting Staff
guidance, and industry code sections applicable to a facility, to be-
in the evidentiary record. Texas Utilities Generatina Co. (Comanche .

Peak Steam Electric Station, Units 1 and 2), LBP-83-55, 18 NRC 415,
418 (1983)..

3.14.1 Supplementing Hearing Record by Affidavits

Appeal Boards will not permit gaps in the record to be
filled by affidavit where the issue is technical and
complex. Northern States Power Co. (Prairie Island
Nuclear Generating Plant, Units 1 & 2), ALAB-284, 2 NRC 197,
205-06 (1975).

There is no significance to the content of affidavits which do
not disclose the identity of individuals making statements in

l the affidavit. Metropolitan Edison Company (Three Mile Island
Nuclear Station, Unit No. 2), ALAB-525, 9 NRC 111,114 (1979).

3.14.2 Reopening Hearing Record,

If a Licensing Board believes that circumstances warrant
reopening the record for receipt of additional evidence, it
has discretion to take that course of action. Cleveland
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Electric 111uminatino Co. (Perry Nuclear Power Plant, Units 1 I

and 2), ALAB-443, 6 NRC 741 (1977). It may do so, for !

example, in order to receive additional documents in support ;

of motion for summary disposition where the existing record is !

insufficient. 1 6 at 752. For a discussion of reopening, see
Section 4.4.

Reopening a record is an extraordinary action. To prevail, i
the~ petitioners must demonstrate that their motions are
timely, that the issues they seek to litigate are significant, '

and that the information they seek to add to the record would |
change the results. Metrooolitan Edison Co. (Three Mile '

Island Nuclear Station, Unit No.1), LBP-82-34A, .15 NRC 914, !

915(1982); Union Electric Co. (Callaway Plant, Unit 1),
ALAB 750, 18 NRC 1205, 1207 (1983); Pacific Gas and Electric !

,

EL. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-
775, 19 NRC 1361, 1365-66 (1984), aff'd sub. nom. San Luis
Obisoo Mothers for Peace v. NRC, 751 F.2d 1287 (D.C. Cir.
1984), aff'd on reh'a en banc, 789 F.2d 26 (1986). See also
Metropolitan Edison Co. (Three Mile Island Nuclear Station,_ |

Unit 1), ALAB-807. 21 NRC 1195, 1216 (1985). '

1 >

Even though a matter is timely raised and involves significant '

,p safety considerations, no reopening of the evidentiary hearingI
'

will be required if the affidavits submitted in response toLj '4,
.

the motion demonstrate that there is no genuine unresolved
issue of fact, la,_, if the undisputed facts establish that

| the apparently significant safety issue does not exist, has
been resolved, or for some other reason will have no effect
upon the outcome of the licensing proceeding. Commonwealth
Edison Co. (Byron Nuclear Power Station, Units 1 and 2), LBP- t

' 83-41, 18 NRC 104, 109 (1983). .

A motion to reopen the evidentiary record because of
previously undiscovered conclusions of an NRC Staff
inspection group must establish the existence of dif-
fering technical bases for the conclusions. The conclusions -

alone would be insufficient evidence to justify reopening of
the record. Three Mile Island, supra,15 NRC at 916.

Reopening the record is within the Licensing Board's discre-
tion and need not be done absent a showing that the outcome of ;

the proceeding might be affected and that reopening the record
would involve issues of major significance. Southern
California Edison Co. (San Onofre Nuclear Generating Station,
Units 2 and 3), LBP-82-46, 15 NRC 1531, 1535 (1982), citina,
Public Servico Co. of Oklahoma (Black Fox Station),10 NRC
775, 804 (1978); Public Service Co. of New Hamoshire (Seabrook -

Station), 6 NRC 33, 64, n.35 (1977); Vermont Yankee Nuclear
| / Power Coro. (Vermont Yankee Station), ALAB-138, 6 AEC 520, 523
( (1973).
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L' After the record is closed in an operating license pro-
[ ceeding,~where parties proffering new contentions do not meet ]

legal' standards for further hearings, that the contentions ;
raise serious issues is insufficient justification to reopen i

the record to consider them as Board issues when the conten- i

tions-are being dealt with in the course of ongoing NRC
investigation and Staff monitoring. Cincinnati Gas and
Electric Co. (Wm. H. Zimmer Nuclear Power Station, Unit 1),
CLI-82-20, 16 NRC 109, 110 (1982). . Sag LBP-82-54, 16 NRC 210;
Cleveland Electric Illuminatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), CLI-86-7, 23 NRC 233, 236 (1986),
aff'd sub nom. Ohio v. NRC, 814 F.2d 258 (6th Cir. 1987).

Although the standard for reopening the record in an NRC
proceeding has been variously stated, the traditional standard
requires that (1) the motion be timely, (2) significant new .

tevidence of a safety question exist, and (3) the new evidence
might materially affect the outcome. Pacific Gas and Electric
1 (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB- ..'

728, 17 NRC 777, 800 n.66 (1983), review denied, CLI-83-32, 18
.NRC 1309 (1983); Commonwealth Edison Co. (Byron Nuclear Power ,

Station, Units 1 and 2), LBP-83-41, 18 NRC 104, 108 (1983);
Lona Island Liahtina Co (Shoreham Nuclear Power Station, Unit
1), LBP-83-57, 18 NRC 445, 476.(1983); Metropolitan Edison Co_<
(Three Mlle Island Nuclear Station, Unit 1), ALAB-772,19 NRC '

1193, 1260 (1984), rev'd in oart on other ands, CLI-85-2, 21
NRC 282 (1985); MetroDolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), ALAB-774, 19 NRC 1350, 1355 (1984);
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), CLI-85-2, 21 NRC 282, 285 n.3 (1985); Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-

, 85-8, 21 NRC 1111, 1113 (1985); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-828, 23 NRC
13,.17 (1986).+

The traditional standard for reopening applies in determining
whether a record should be reopened on the basis of new
information. The standard does not apply where the issue is
whether the record should be reopened because of an inadequate
record. Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), CLI-85-2, 21 NRC 282, 285 n.3 (1985).

The Board must be persuaded that a serious safety matter is at
stake before it is appropriate for it to require supplementa-
tion of the record. Texas Utilities Generatina Co. (Comanche
Peak Steam Electric Station, Units 1 and 2), LBP-83-55, 18 NRC
415, 418 (1983). 1e..g Public Service Co. of New Hamoshiree

(Seabrook Station, Units 1 and 2), ALAB-879, 26 NRC 410, 412
n.5, 413 (1987).

In proceedings where the evidentiary record has been closed,
the record should not be reopened on TMI related issues
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relating to either low or' full power absent a showing, by the imoving party, of significant new evidence not included in the !
record, that materially affects the decision. ' Bare allega- i

tions or simple submission of new contentions is not suffi-
icient, only significant new evidence requires reopening. I-

Pacific Gas and electric Co. (Diablo Canyon Nuclear Power i
Plant, Units 1 and 2), ALAB-728,17 NRC 777, 803 (1983),
review denied, CLI-83-32, 18.NRC 1309 (1983).

The factors to be applied in reopening the record are not
necessarily additive. Even if timely, the motion may be I
denied if it does not raise an issue.of major-significance. H

However, a matter may be of such gravity that the motion to
reopen should be granted notwithstanding that it might have

.,

been presented earlier. Lona Island liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-83-30,17 NRC 1132,1143
(1983), citina, Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 523
(1973).

Newspaper allegations of quality assurance deficiencies,
enaccompanied by evidence, ordinarily are not sufficient .

grounds for reopening an evidentiary record. Cleveland
,m Electric illuminatina Co. (Perry Nuclear Power Plant, Units ;

if ) 1 and 2), LBP-84-3, 19 NRC 282, 286 (1984).
u

3.14.3 Material Not Contained in Hearing Record

Adjudicatory decisions must be supported by evidence prop-
erly in the record. Pacific Gas & Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 & 2), ALAB-580,11 NRC
227, 230 (1980); Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-836, 23 NRC 479,
499 n.33 (1986). Neither the Licensing Board nor the
Appeal Board may base a decision on factual material which
has not been introduced into evidence. However, if extra-
record matoial raises an issue of possible importance to
matters such as public health, the Appeal Board may examine
it. If this examination creates a serious doubt about the
decision reached by the Licensing Board, the Appeal Board may
order that the record be reopened for the taking of supplemen-
tary evidence. Tennessee Vallev Authority (Hartsville Nuclear
Plant, Units lA, 2A, IB & 2B), ALAB-463, 7 NRC 341, 351-352
(1978).

Whether or not proffered affidavits would leave the Licensing
Board's result unchanged, simple equity precludes the Appeal
Board from reopening the record in aid of intervenors'
apparent desire to attack the decision below on fresh grounds.

-A Where the presentation of new matter to supplement the record
( ) is untimely, its possible significance to the outcon of the
V proceeding is of no moment, at least where the issue to which

j
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it relates is devoid of grave public health and safety or j
environmental implications. Puerto Rico Electric Power
Authority (North Coast Nuclear Power Plant, Unit 1), ALAB-648,

'

14 NRC 34, 38-39 (1981), citina, Kansas Gas and Electric Co.
(Wolf-Creek Generating Station, Unit 1), ALAB-462, 7 NRC 320, <

338 (1978); Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear-1), ALAB-227, 8 AEC 416, 418
(1974); and Hartsville, supra.

.

3.15 Interlocutory Review via Directed Certification

As a general rule, interlocutory appeals during a pending proceeding
are not permitted. 10 CFR 9 2.730(f). However, a party may seek
interlocutory review by filing a petition for certification as to any
question deserving early dispositive resolution. Public Service Co.
of New Hampshire (Seabrook Station, Units 1 & 2), ALAB-271, 1 NRC

| 478, 482-83 (1975). The issues that may be certified are not limited
to those that'have not yet been considered and ruled upon by the

i

! presiding Licensing Board. & In fact, the Appeal Board will be
disinclined to direct certif* ation unless and until the Licensing
Board has been given a reasonable opportunity to decide the issue
itself. Toledo Edison Co. (Davis-Besse Nuclear Power Station, Unit
1), ALAB-297, 2 NRC 727 (1975). An exception to this rule will be

'made in compelling circumstances where, for example, there is an
- emergency situation requiring an immediate, final determination of
the issue. 1 The practice of simultaneously seeking interlocutory
appellate review of grievances by way of directed certification and
Licensing Board reconsideration of the same rulings is disfavored.
Ho_uston'Liahtina and Power Co. (Allens Creek Nuclear Generating
Station, Unit 1), ALAB-630, 13 HRC 84, 85 (1981).

The only procedural vehicle by which a party may seek review of
L interlocutory matters is a request for directed certification.
' The exercise of an Appeal Board's discretionary authority to grant

directed certification is reserved for important Licensing Board
rulings that, absent immediate appellate review, threaten a party

,

| with serious irreparable harm or pervasively affect the basic
,

| structure of the proceeding. Cleveland Electric illuminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), ALAB-736,18 NRC 165,i.

'

166 n.1 (1983).

To obtain certification for an interlocutory review, the party
seeking it must show that, without such certification, the public
interest will suffer or unusual delay or exoense will be encountered.
10 CFR 9 2.730(f); Public Service Co.. of New Hamoshire (Seabrook
Station, Units 1 & 2), ALAB-271, 1 NRC 478 (1975). <

This showing is not made merely by a demonstration that a Licensing
Board promulgated an interlocutory, non-appealable pronouncement at
variance with previous rulings of other boards, unless some special
circumstance makes immediate elimination of the decisional conflict
imperative. &
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kl Devalopments occurring subsequent to the filing of a motion for l

directed certification to the Appeal Board may strip the question
raised in the motion for certification of at essential ingredient i
and, therefore, constitute grounds for denial of the motion. '

Northern States Power Co. (Prairie Island Nuclear Generating Plant,
4

' Units 1 & 2), ALAB-419, 6 NRC 3, 6 (1977).
]

Appeal Boards undertake discretionary interlocutory review of a
Licensing Board ruling only where such ruling either (1) threatens '

the party adversely affected by it with immediate and serious
' irreparable impact which as a practical matter, could not be
alleviated by a later appeal or (2) affects the basic structure of
the proceeding in a pervasive or unusual manner. Puaet Sound Power
&_ Licht Co. (Skagit Nuclear Power Project, Units 1 & 2), ALAB-572, 10
NRC 693, 694 (1979); Commonwealth Edison Co. (Byron Nuclear Power
Station, Units I and 2), ALAB-735, 18 NRC 19, 23 (1983), citina,
Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1192 (1977); Common-
wealth Edison Co (Braidwood Nuclear Power Station, Units 1 and 2),s

ALAB-817, 22 NRC 470, 473 (1985).

The Appeal Boards' certification authority was not intended to be
applied to a mixed question of law and fact in which the factual

.
element was predominant. Public Service Company of Indiana (Marble:

['N Hill Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 NRC <

w.) 1190, 1192 (1977)..(

The Commission's Rules of Practice,10 CFR s 2.714a, prohibit a
person from taking~ an interlocutory appeal from an order entered
.on his intervention petition unless that order has the effect of
denying the petition in its entirety. Texas Utilities Generat-
ino Company (Comanche Peak Steam Electric Station, Units 1 & 2),
ALAB-621, 12 NRC 578, 579 (1980).

3.16 Licensina Board Findinos

The findings of a Licensing Board must be supported by reliable,
probative and substantial evidence in the record. Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Unit 2), ALAB 254,
8 AEC 1184 (1975). It is well settled that the possibility that

| inconsistent or even contrary views could be drawn if the views of an
I opposing party's experts were accepted does not prevent the Licensing
L. Board's findings from being supported by substantial evidence.
I' Northern Indiana Public Service Co. (Bailly Generating Station,
| Nuclear-1), ALAB-303, 2 NRC 858, 866 (1975).

A Licensing Board is free to decide a case on a theory different f-om
that on which it was tried but when it does so, it has a concomitant

| obligation to bring this fact to the attention of the parties before
it and to afford them a fair opportunity to present argument, and

.A where appropriate, evidence. Northern States Power Co. (Prairie
)i j Island Nuclear Generating Plant, Units 1 & 2), ALAB-455, 7 NRC 41,,v
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55-56 (1978); Niacara Mohawk Power Co. (Nine Mile Point Nuclear ,

Station, Unit 2), ALAB-264, 1 NRC 347, 354 (1975). Note that as to a !

Licensing Board's findings, the Appeal Board has authority to make i
factual findings on the basis of record evidence which are different
from those reached by a Licensing Board and can issue supplementary -

findings of its own. Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 & 2), ALAB-422, 6 NRC 33, 42 (1977). The Appeal '

Board decision can be based on grounds completely foreign to those
relied upon by the Licensing Board so long as the parties had a ,

sufficient opportunity to address those new grounds with argument
and/orevidence, Id. In any event, neither the Licensing Board nor
the Appeal Board may base a decision on factual material which has
not been introduced into evidence. Otherwise, ~ other parties would be
deprived of the opportunity to impeach the evidence through cross-
examination or to refute it with other evidence. Tennessee Valley
Authority (Hartsville Nuclear Plant, Units lA, 2A,1B and 28), ALAB-
463, 7 NRC 341, 351-52 (1978).

The Board's initiai decision should contain record citations to
support the findings. Virainia Electric & Power Co. (North Anna
Power Station, Units 1, 2, 3, & 4), ALAB-256, 1 NRC 10, 14 n.8
(1975). Despite the fact that a number of older cases have held
that a Licensing Board is not required to rule specifically on
each finding proposed by the parties (igg Boston Edison Co.
(Pilgrim Nuclear Power Station), ALAB-83, 5 AEC 354, 369 (1972),
aff'd sub nom., Union of Concerned Scientists v. AEC, 449 F.2d
1069 (D.C. Cir 1974); Wisconsin Electric Power Co. (Point Beach
Nuclear Plant, Unit 2), ALAB-78, 5 AEC 319, 321 (1972)), the
Appeal Board has indicated that a Licensing Board must clearly
state the basis for its decision and, in particular, state reasons
for rejecting certain evidence in reaching'the decision. Public
Service Co. of N.H. (Seabrook Station, Units 1 and 2),-ALAB-422, 6
NRC 33 (1977). While the Seabrook Appeal Board found that the
deficiencies in the initial decision were not so serious as to
require reversal, especially in view of the fact that the Appeal
Board itself can make findings of fact where necessary, the Appeal
Board made it clear that a Licensing Board's blatent failure to
follow the Appeal Board's direction in this regard is ground for *

reversal of the. Licensing Board's decision.

Notwithstanding its authority to do so, the Appeal Board will
normally be reluctant to search the record to determine whether it
included sufficient information to support conclusions for which the .

Licensing Board failed to provide adequate justification. A remand, ,

veny possibly accompanied by an outright vacation of the result
reached below, would be the usual course where the Licensing Board's
decision does not adequately support the conclusions reached therein.
Seabrook, supra, 6 NRC at 42. Leg Lono Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-905, 28 NRC 515, 530-31 (1988).
Note, however, that in at least one case the Appeal Board did search
the record where (1) the Licensing Board's decision preceded the
Appeal Board's decision in Seabrook which clearly established this
policy and (2) it did not take an extended period of time for the
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Appeal Board to conduct its own evaluation. Tennessee Valley

Authority (Hartsville Nuclear Plant, Units lA, 2A, 18, 28), ALAB-463,
7 NRC 341, 368-(1978).

The Appeal Board's admonition that Licensing Boards must clearly set I
forth the_ basis for their decisions applies to a Board's~determina-
tion with respect'to alternatives under NEPA. Thus, although a
Licensing Board may utilize its expertise in selecting between
alternatives, some explanation is necessary. Otherwise, the
requirement ~of the Administrative Procedure Act that-conclusions be
founded upon substantial evidence and based on reasoned findings
"become[s] lost in-the haze of so-called expertise." Public Service

-Co. of New Hampshire (Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC
33, 66 (1977).

When evidence is presented to the Licensing Board in response to an
Appeal Board instruction that a matter is to be investigated, the
Licensing Board is obligated to make findings and issue a ruling on -

the. matter. Tennessee Valley Authority (Hartsville Nuclear Plant,
Units lA, 2A, IB & 28), ALAB-463, 7 NRC 341, 368 (1978).

In Public Service Company of New Hamoshire (Seabrook Station, Units 1
& 2), ALAB-471, 7 NRC 477, 492 (1978), the Appeal Board reiterated
that the bases for decisions must be set forth in detail, noting)ni that, in carrying out its NEPA responsibilities, an agency "must go

( j' beyond mere assertions and indicate its basis for them so that the- i

end product is" an informed and adequately explained judgment.

Licensing Boards have an obligation "to articulate in' reasonable
' detail the basis for [their] determination." A substantial
failure of the Licensing Board in this regard can result in the
matter being remanded for reconsideration-and a full explication of 1

the reasons underlying whatever result'that Board might reach upon
such reconsideration. Pacific Ges and Electric Company (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-504, 8 NRC 406,
410-412 (1978).

The fact that.a Licensing Board poses questions requiring that
evidence De produced at the hearing in response to those questions

L does not create an inviolate duty on the part of the Board to make
L findings specifically addressing the subject matter of the questions,
i Portland General Electric Comoany (Trojan Nuclear Plant), LBP-
E 78-32, 8 NRC 413, 416 (1978).

L A Licensing Board decision which rests significant findings on expert
upinion not susceptible of being tested on examination of the witness
is a fit candidate for reversal. Viroinia Electric and Power Company
(North Anna Nuclear Power Station, Units 1 and 2), ALAB-555, 10 NRC
23, 26 (1979).

Licensing Boards passing on construction permit applications must be
L 'n, satisfied that requirements for an operating license, including those

involving management capability, can be met by the applicant at the
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time such license is sought. Carolina Power & Liaht Co. (Shearon
Harris Nuclear Power Plant, Units 1, 2, 3 & 4), ALAB-577,11 NRC 18,
26-28-(1980), modified, CLI-80-12, 11 NRC 514 (1980).

Where evidence may have been introduced by intervenors in an
''operating license proceedin'g, but the construction permit Licens-

ing Board made no explicit . findings with . regard to those matters,
and at-the construction permit stage the proceeding was not con-
tested, the operating license Licensing Board will decline to treat
the construction permit Licensing Board's ' general findings as an
implicit resolution of. matters raised by intervenors. Detroit
Edison Company (Enrico Fermi Atomic Power Plant, Unit 2), LBP-79-1,
9 NRC 73, 79 n.6 (1979).-

In order to avoid. unnecessary and costly delays in starting the
. operation of a plant, a Board may conduct and complete operating

3

license hearings prior to the completion of construction of the
plant. Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-811, 21 NRC 1622, 1627 (1985),- review j

'

denied, CLI-85-14, 22 NRC 177, 1"/8 (1985). Thus, a Board must make
some predictive findings and, "in effect, approve applicant's present

,

plans for future regulatory compliance." Diablo Canyon, supra, 21
,

NRC at' 1627, citina, Pacific Gas and Electric Co. (Diablo Canyon i
Nuclear Power Plant, Units 1 and 2), ALAB-653, 16 NRC 55, 79 (1981).

-There is no requirement mandated by the Atomic Energy Act nor ,

the Commission's regulations that a Licensing Board may not |
resolve a contested issue if any form of confirmatory analysis !

is ongoing as of the close of the record on that issue, where a |
'Licensing Board is able to make the basic findings prerequisite to

the issuance of an operating license based on the existing record.
Lona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-83-57, 18 NRC 445, 519 (1983), citina, Consolidated Edison Co. of ;

New York (Indian Point Station, Unit 2), CLI-74-23, 7 AEC 947, 951-52
~

(1974) and Public Service Co. of Indiana (Marble Hill Nuclear
Generating Station, Units 1 and 2), ALAB-461, 7 NRC 313, 318 (1978);
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, |
Units 1 and 2), ALAB-811, 21 NRC 1622, 1628 (1985), review denied, !

CLI-85-14, 22 NRC 177, 178 (1985).
L

L Rulings and findings made in the course of a proceeding are not in
themselves sufficient reasons to believe that a tribunal is biased
for or against a party. Pacific Gas and Electric Co. (Diablo Canyon

- Nuclear Power Plant, Units 1 and 2), ALAB-644,13 NRC 903, 923
(1981).

3.16.1 Independent Calculations by Licensing Board
i

L A Board is free to draw conclusions by applying known en-
gineering principles to and making mathematical calculations ;

from facts in the record whether or not any witness purported
to attempt this exercise. Vermont Yankee Nuclear Power Coro.

,

|'
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(Vermont Yankee Nuclear Power Station), ALAB-229, 8 AEC 425,
437, rev. on other ands., CLI-74-40, 8 AEC 809 (1974).
However, the Board must adequately explain the basis for its
conclusions. Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 & 2) -ALAB-422, 6 NRC 33, 66 (1977).

3.17 Res Judicate and Collateral Estoonel
,

Although the judicially developed doctrine of res judicata is not
fully applicable in administrative proceedings, the considerations of
fairness to parties and conservation of resources embodied-in this
doctrine are relevant. Public Service Company of New Hamoshire

>

(Seabrook Station, Units 1 and 2), CL1-78-1, 7 NRC 1, 27 (1978),
citino, Houston Liahtina and Power Comoany (South Texas Project,
Units 1 and 2), CL1-77-13, 5 NRC 1303, 1321-(1977).

Thus, as a general rule, it appears that rg judicata principles may
be applied, where appropriate, in NRC adjudicatory proceedings.
Consistent with those principles, res judicata does not apply when
the foundation for a proposed action arises after the prior. ruling
advanced as the basis for res judicata or when the party seeking to
employ the doctrine had the benefit, when he obtained the prior,

ruling, of a more favorable standard as to burden of_ proof than is
,- x now available to him. Public Service Co. of New Hamoshire (Seabrook

jKs):; Station, Units 1 & 2), ALAB-349, 4 NRC-235 (1976).
_

The common law rules regarding res judicata do not apply, in a strict
sense, to administrative agencies. Res ludicata need not be applied
by an administrative agency where there are overriding public policy
interests which favor relitigation. United States Department of
Enerav. Project Manaaement Corporation. Tennessee Vallev Authority
(Clinch River Breeder Reactor Plant), CLI-82-23,16 HRC 412, 420
(1982), citing, International Harvester Co. v. Occupational Safety
and Health Review Commission, 628 F.2d 982, 986 (7th Cir. 1980).

When an agency decision involves substantial policy issues, an
agency's need for flexibility outweighs the need for repose provided
by the principle of res .iudicata. Clinch River, suora, 16 NRC at
420, citina, Maxwell v. N.L.R.B. , 414 F.2d 477, 479' (6th Cir.1969);
FTC v. Texaco, 555 F.2d 867, 881 (D.C. Cir. 1977), cert. denied, 431
U.S. 974 (1977), rehearina denied, 434 U.S. 883 (1977).

A change in external circumstances is not required for an agency to
exercise its basic right to change a policy decision and apply a new
policy to parties to which an old policy applied. United States
Department of Enerav. Project Manaaement Corooration. Tennessee
Vallev Authority (Clinch River Breeder Reactor Plant), CLI-82-23,
16 NRC 412, 420 (1982), citina, Maxwell v. N.L.R.B. , 414 F.2d 477,
479 (6th Cir. 1969).

(o) An Agency must be free to consider changes that occur in the way it
(J perceives the facts, even though the objective circumstances remain

unchanged. Clinch River, supra, 16 NRC at 420, citina, Maxwell,
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supra; FTC v. Texaco, 555 F.2d 867, 874 (D.C. Cir. 1977), cert,'

denied, 431 U.S. 974 (1977), rehearina denied, 434 U.S. 883 (1977).

Principles of collateral estoppel, like those of res .iudicata, may be i

applied in administrative adjudicatory proceedings. U. S . v . Uttti
Construction and Minino Co., 384 U.S. 394, 421-22 (1966); Toledo
Edison Co. (Davis-Besse Nuclear Power Station, Units 1, 2 and 3), .

'

ALAB-378, 5 NRC 557 (1977); Alabama Power Co. (Joseph M. Farley
Nuclear Plant,. Units 1 and 2), ALAB 182, 7 AEC 210, remanded on other
arounds, CLI-74-12, 7 AEC 203 (1974); Southern California tdison Co.
(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-673,15
NRC 688, 695 (1982); Public Service Electric and Gas Co. (Hope Creek
Generating Station, Unit 1), ALAB-759, 19 NRC 13, 25 n.40 (1984), -

'

citina, Farley, supra; Commonwealth Edison Co. (Braidwood Nuclear.
Power Station, Units 1 and 2), LBP-85-ll, 21 NRC 609, 620 (1985), |
rev'd and remanded on other arounds, CL1-86-8, 23 NRC 241 (1986).
Collateral estoppel precludes relitigation of issues of law or fact

*

which have been finally adjudicated by a tribunal of competent juris-
diction. hvis-Besse, suora; Farley, supra.

The application of collateral estoppel does not hinge on the -

correctness of the decision or interlocutory ruling of the first
tribunal. Moore's Federal Practice, para. 0.405[1] and (4.1) at
629, 634-37 (2d ed. 1974); Davis-Besse, supra. It is enough that the ,

tribunal had jurisdiction to render the decision, that the prior
judgment was rendered on the merits, that the cause of action was the
same, and that the party against whom the doctrine is asserted was a
party to the earlier litigation or in privity with such a party.
Davis-Besse, supra. Participants in a proceeding cannot be held
bound by the record adduced in another proceeding to which they were
not parties. Philadelphia Electric Co. (Peach Bottom Station, Units
2 and 3), Metropolitan Edison Co. (Three Mile Island Station, Unit
2), Public Service Electric and Gas Co. (Hope Creek Generating
Station, Units 1 and 2), ALAB-640, 13 NRC 487, 543 (1981). In
virtually every case in which the doctrine of collateral estoppel
was asserted to prevent litigation of a contention, it was held that
privity must exist between the intervenor advancing the contention 3

and the intervenor which litigated it in the prior proceeding.
General Electric Co. (GETR Vallecitos), LBP-85-4, 21 NRC 399, 404
(1985) and cases cited. But see Cleveland Electric Illuminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), LBP-81-24, 14 NRC 175,
199-200 (1981). Conversely, that parties to the former action were
not joined to the second action does not prevent application of the
principle. Dreyfus v. First National Bank of Chicaao, 424 F.2d 1171,
1175 (7th Cir. 1970), cert. denied, 400 U.S. 832 (1970); Hummel v.
Eauitable Assurance Society, 151 F.2d 994, 996 (7th Cir. 1945);
Davis-Besse, suora, 5 NRC 557. Where circumstances have changed (as
to context or law, burden of proof or material facts) from when the
issues were formerly litigated or where public interest calls for
relitigation of issues, neither collateral estoppel nor res .iudicata
applies. Fa rl ey , supra, 7 AEC 203; Duke Power Co. (William B.

'

McGuire Nuclear Station, Units 1 and 2), LBP-77-20, 5 NRC 680 (1977);
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General Public Utilities Nuclear Corp. (Three Mile Island Nuclear i

Station, Unit 1), LBP-86-10, 23 NRC 283, 286 (1986); Carolina Power i
and Liaht Co. and North Carolina Eastern Municioal Power Aaency 'j
(Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC 525, 537
(1986). , Furthermore, under neither principle does a judicial
decision become binding on an administrative. agency if:the legisla-
ture granted primary authority to decide the substantive issue in
. question to the admin.strative agency. 2 Davis, Administrative Lawi
Treatise, & 18.12 at pp. 627-28.- 1 US v. Radio Coro, of America, ,

358 U.S. 334, 347-52 (1959). Where application of collateral
estoppel would not affect the Commission's ability to control its
internal proceedings, however, a prior court decision may be binding

_

on the NRC. Davis-Besse, supra,

in appropriate circumstances, the doctrines of res judicata and
collateral estoppel which are found in the judicial setting are
equally present in administrative adjudication. One exception is the
existence of broad public policy considerations on special public
interest factors which would outweigh the reasons underlying the
doctrines. Houston-Liahtina & Power Co. (South Texas Project, Units
1 & 2), LBP-79-27, 10 NRC 563, 574-575 (1979).

There is no basis under the Atomic Energy Act or NRC. rules for
excluding safety questions at the operating license stage on theA) basis of their consideration at the construction permit stage. Thea
only exception is where the same party tries to raise the same"

question at both the construction permit and operating license
stages; principles of res judicata and collateral estoppel then come
into play. Houston Liahtina and-Power Co. (South Texas Project,
Units 1 and 2), LBP-79-10, 9 NRC 439, 464 (1979); Public Service Co.
of New Hamoshire (Seabrook Station, Units 1 and 2), LBP-82-76, 16.NRC
1029, 1044 (1982), citina, Alabama Power Co. (Joseph M. Farley
Nuclear Plant, Units 1 and 2), CL1-74-12, 7 AEC 203 (1974).

An operating license proceeding should not be utilized to rehash
issues already ventilated and resolved at the construction permit
stage. Public Service Co. of New Hamoshire (Seabrook Station, Units
1 and 2), LBP-82-76, 16 NRC 1029, 1081 (1982), citina, Alabama Power
.QL. (Joseph M. Farley Nuclear Plant, Units 1 and 2), CLI-74-12, 7 AEC
203 (1974); Carolina Power and Liaht Co. and North Carolina Eastern
Municipal Power Aaency (Shearon Harris Nuclear Power Plant), ALAB-
837, 23 NRC 525, 536 (1986). A contention already litigated between
the same parties at the construction permit stage may not be
relitigated in an operating license proceeding. Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-82-107A, 16 NRC
1791, 1808 (1982), citina, Alabama Power Co. (Joseph M. Farley
Nuclear Plant, Units 1 and 2), ALAB-182, 7 AEC 210 (1974);
Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), LBP-82-3, 15 NRC 61, 78-82 (1982); Shearon

/.O Harris, suora, 23 NRC at 536.
t }v
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A| party which'has litigated a particular. issue during an NRC
proceeding is not collaterally esto) ped from litigating in a
subsequent proceeding an issue whici,.although similar, is different >

in degree from the earlier litigated issue. Vermont-Yankee Nuclear
-Power Coro. (Vermont Yankee Nuclear Power Station), LBP-87-17, 25 NRC
838, 849 (1987), aff'd, ALAB-869,-26 NRC 13, 22 (1987), reconsid.
denied on other arounds, ALAB-876, 26 NRC 277 (1987).

.

A party countering a motion for summary judgment based on In
.iudicata need-only recite the facts found in the other proceedings,
and need not independently support those " facts." Houston Liahtina,

& Power Co. (South Texas Project, Units 1 & 2). ALAB-575, 11 NRC 14,
-15 n.3 (1980).

Collateral estoppel requires presence of at least four elements
in order to be given effect: (1) the issue sought to be precluded
must be the same as that invol/ed in the prior action, (2) the
issue must have been actually litigated, (3) the issue must have

e

been determined by a valid and final judgment, and (4) the deter-
mination must have been essential to the prior judgment. Houston
.Lichtina & Power Co. (South Texas Project, Units 1 & 2), LBP-79-27,
10 NRC 563, 566 (1979); Texas Utilities Generatina Co. (Comanche
Peak Steam Electric Station, Units I and 2), LBP-83-34,18 NRC
36, 38 (1983), citing, Florida Power and Liaht Co. (St.-Lucie Plant, >

Unit 2), LBP-81-58, 14 NRC 1167 (1981); Carolina Power and Liaht Co.
and North Carolina Eastern Municipal Power Aaency (Shearon Harris

i

Nuclear Power Plant), ALAB-837, 23 NRC 525, 536-37 (1986). In
addition, the prior tribunal must have had jurisdiction to render the
decision, and the party against whom the doctrine of collateral
estoppel is asserted must have been a party or in privity with a
party to the earlier litigation. Commonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-85-II, 21 NRC 609, 620 <

(1985), rev'd and remanded on other arounds, CLI-86-8, 23 NRC 241
(1986); Shearon Harris, supra, 23 NRC at 536.

The doctrine of collateral estoppel traditionally applies only when
the parties in the case were also parties (or their privies) in the
previous case. A limited extension of that doctrine permits
" offensive" collateral estoppel, j_A., the claim by a person not a
party to previous litigation that an issue had already been fully
litigated against the defendant and that the defendant should be
held to the previous decision because he has already had his day in
court. Parklane Hosiery Co. , Inc. v. Leo M. Shore, 439 U.S. 322
(1979). At least one Licensing Board has held that, in operating
license proceedings, estoppel may also be applied defensively, to
preclude an intervenor who was not a party from raising issues
litigated in the constructon permit proceeding. fleyeland Electric
Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-
81-24, 14 NRC 175, 199-201 (1981). This would not appear to be
wholly consistent with the Appeal Board's ruling in Philadelohia

. Electric Co. (Peach Bottom Station, Units 2 and 3), Metronolitan
Edison Co. (Three Mile Island Station, Unit 2), Public Service
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Electric and Gas Co. (Hope Creek Station, Units 1 and 2), ALAB-640,
-13 NRC 487,.543 (1981)..

The Licensing Board which conducted the San Onofre operating
license hearing relied upon similar reasonin9. The Board held

'

that, although " identity of the parties" and " full prior adjudi-
cation of the issues" are textbook elements of the doctrines of

,

res iudicata and collateral _ estoppel, they are not prerequisites
to foreclosure of issues at the operating stage which were or-
could have been litigated at the construction permit stage.
Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), LBP-82-3, 15 NRC 61, 82 (1982). When
an issue was known at the construction permit stage and was the-

subject of intensive scrutiny, anyone who could have (even if no
one had) litigated the issue at that time can not later seek to
do so-at the operating license-hearing without a showing of
changed circumstances or newly discovered evidence. San Onofre,
supra, 15 NRC at 78-82.- The Appeal Board subsequently found ,

that the Licensing Board had erred. Southern California Edison
C_0_,. (San Onofre Nuclear Generating Station, Units 2 and 3),
ALAB-673~, 15'NRC 688, 694-696 (1982); Southern California Edison
_Ch (San Onofre Nuclear Generating Station, Units 2 and 3),
ALAB-717, 17 NRC 346, 353-354 (1983). The doctrines of rn

O_ .iudicata, collateral estoppel and privity provide the appropriate
. Q bases for determining when concededly different persons or groups

' should be treated as having their day in court. There is no public
policy reason why the Agency's administrative proceedings warrant a
looser-standard. San Onofre'(ALAB-673), supra, 15 NRC-at 696. The
Appeal Board also disagreed with the Licensing Board's statement
that organizations or persons who share a general point of view will
adequately represent one-another in NRC proceedings. San Onofre
(ALAB-673), supra, 15 NRC at 695-696.

The standard for determining whether persons or organizations are so.
closely related in interest as to adequately represent one another is
whether legal accountability between the two groups or virtual
representation of one group by the other is shown. Texas Utilities
Generatine Co. (Comanche Peak Steam Electric Station, Units 1 and 2),
LBP-83-34,18 NRC 36, 38 n.3 (1983), citina, Southern California
Edison Co. (San Onofre Nuclear Generating Station, Units 1 and 2),
ALAB-673, 15 NRC 688, 695-96 (1982) (dictum).

;An operating license Board will not apply collateral estoppel to an
issue which was considered during an uncontested construction permit
hearing. When there are no adverse parties in the construction ,

permit hearing, there can be neither privity of parties nor " actual |
litigation" of the issue sufficient to support reliance on collateral
estoppel. Commonwealth Edison Co. (Braidwood Nuclear Power Station, i

Units 1 and 2), LBP-85-ll, 21 NRC 609, 622-624 (1985), rev'd and i

- {\ remanded on other arounds, CLI-86-8, 23 NRC 241 (1986), citina, I

Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 ani 3), ALAB-673, 15 NRC 688, 694-696 (1982).

1
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.An intervenor in an operating license proceeding, who was not a party
in the construction permit proceeding, is not collaterally estopped
from raising and relitigating issues which were fully investigated in

-the construction permit proceeding. However, the intervenor has the
burden of providing even greater specificity than normally required
for its contentions. The intervenor must specify how circumstances
have changed since the construction permit proceeding or how the
Licensing Board erred in the construction permit proceeding.
Carolina Power'and Liaht Co. and North Carolinh Eastern Municinal
Power Aaency (Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC
525, 539-40 (1986). Cf. Philadelphia Electric Co. (Limerick

.

Generating Station, Units 1 and 2), ALAB-804, 21 NRC 587, 590-91-
(1985). See aenerally Southern California Edison Co.'(San Onofre
Nuclear Generating Station, Units 2 and 3), ALAB-717,17 NRC 346,
354 n.5 (1983).

Where the legal standards of two statutes are significantly dif-
ferent, the decision of issues under one statute does not give
rise to collateral estoppel in litigation of similar issues under
a different statute. Houston Liohtina & Power Co. (South Texas
Project, Units 1 & 2), LBP-29-27, 10 NRC 563, 571 (1979).

The Commission will give effect to factual findings of Federal courts
-and sister agencies when those findings are part of a final judgment,
even when the party seeking estoppel effect was not a party to the-
initial litigation. Although the application of collateral estoppel-
would be denied if a party could have easily joined in the prior
litigation, the Commission will apply collateral estoppel even though
it is alleged that a party could have joined in, if the prior
litigation was a complex antitrust case. Furthermore, FERC deter-
minations about the applicability of antitrust laws are sufficiently '

similar to Ccmmission determinations to be entitled to collateral
estoppel effect. Even a shift in the burden of persuasion does not '

exclude the application of collateral estoppel when it is apparent
that the FERC opinion did not arrive at its antitrust conclusions
because of the burden of persuasion. On the other hand, the decision
of a Federal district court on a summary judgment motion is not a
final judgment entitled to collateral estoppel effect, particularly
when the court did not fully explain the grounds for its opinion and
when its decision was issued after the hearing board h R d r W v i

begun studying the record and had formed factual conclus as ch,

were not adequately addressed in the district court's op.. lot
Florida Power and Liaht Co. (St. Lucie Plant, Unit 2), LBP-81-58,,

14 NRC 1167, 1173-80, 1189-90 (1981).

Summary disposition may be denied on the basis of res .iudicata and
collateral estoppel. Houston Liahtina & Power Co2 (South Texas
Project, Units 1 & 2), ALAB-575, 11 NRC 14 (1980), affirmina, LBP-
79-27, 10 NRC 563 (1979).

O
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3.18 . Termination of Proceedinas

3.18,1 Procedures for Termination i

Termination of adjudicatory proceedings on a construction
permit application should be accomplished'by'a motion filed
by applicant's counsel with.those tribunals having present
jurisdiction over the proceeding. A letter by a lay official
to the Commission when the Licensing Board has jurisdiction
over the matter is not enough. Toledo Edison Comoany (Davis-
Besse Nuclear Power Station, . Units 2 and 3), ALAB-622,12 NRC
667, 668-9 (1980).

3.18.2 Post-Termination Authority of Commission

10 CFR 9 2.107(a) expressly empowers Licensing Boards to-
impose conditions upon the withdrawal of a permit or license.
application after the issuance of a notice of hearing. Toledo
Edison Co. (Davis-Besse Nuclear Power Station, Units 2 and 3),- _

ALAB-622, 12 NRC 667, 669 n.2 (1980).
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^ J' 6 4.3\ ):'' ' ' Plant, Unit 2), ALAB-709,17 NRC 17, 21 (1983); Kansas Gas &
Electric Co. (Wolf Creek Generating Station, Unit 1), LBP-
84-26, 20 NRC~53, 61 n.3 (1984). : Sag Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-772,19 NRC
1193, 1213 n.18 (1984), rev'd in oart on other orounds, CLI-
85-2,.21 NRC 282 (1985);. Metropolitan Edison-Ch (Three Mile
Island Nuclear Station, Unit 1), LBP-84-4), 20 NRC 1405,1414 -
(1984); Commonwealth Edison Co. (Braidwood Nuclear Power
Station, Units 1-and 2), LBP-87-13, 25 NRC 449, 452-53 (1987).

- Even when a Licensing Board order requesting the submission of
proposed findings has been disregarded, the Commission's Rules
of Practice do not mandate a sanction. Fermi, supra, 17 NRC
at 23, citina,. Consumers Power Co. (Midland Plant, Units 1 and

>

2), ALAB-123, 6 AEC 331, 332-33 (1973).

The failure to file proposed findings is subject to sanctions
only in those-instances where 2 Licensing Board has directed.
such findings to be filed. That is the extent of the -

adjudicatory board's enforcement powers under 10 CFR 6 2.754.
Fermi, supra, 17 NRC at 23.

Absent a Board order requiring the submission of proposed-
findings, an intervenor that does not make such a filing is

-Q[
p free to pursue on' appeal all issues it litigated below. The

setting of a schedule for filing proposed findings falls short
of an explicit direction to file findings and thus does not
form the basis for finding a party in default. Southern
California Edison Co. (San Onofre Nuclear Generating Station,
Units 2 and 3),.ALAB-717, 17 NRC 346, 371 (1983), citina, 10
CFR 6 2.754; Detroit Edison'Co. (Enrico Fermi Atomic Power
Plant, Unit 2), ALAB-709,17 NRC 17, 21 (1983). 1

4.3 Jaitial Decisions

After the hearing has been concluded and proposed findings have :been filed by the parties, the Licensing Board will issue its !
-initial decision. This decision can conceivably constitute the i
ultimate agency decision on the matter addressed in the hearing I

provided that it is not modified by subsequent Appeal Board
and/or Commission review. Under recent amendments to 10 CFR
6 2.764, the-Licensing Board's decision authorizing issuance of |

an operating license is to be considered automatically stayed !
until the Commission completes a sua soonte review to determine
whether to stay the decision. Duke Power Co. (William B. McGuire
Nuclear Station, Units 1 and 2), ALAB-647,14 NRC 27, 29 (1981).
(Prior to the amendment, an initial decision authorizing issuance
of a construction permit (or operating license) was effective.

when issued, unless stayed. Consumers Power Ch (Midland Plant,
Units 1 & 2), ALAB-458, 7 NRC 155, 170 (1978). Such decisions

( ) were presumptively valid and, unless or until they were stayed
(f or overturned by appropriate authority, were entitled to full
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recognition. Public Service Co. of New Hampshire (Seabrook Station,
Units-l & 2), ALAB-423, 6 NRC 115, 117 (1977)).

.

On November 5, 1979, the Commission amended its Rules of Practice
adding to:10 CFR Part 2 an Appendix B-(44 Fed. Rea. 65050; November
9,1979), which temporarily suspended the operation of 10 CFR & 2.764
and provided that Licensing Board decisions "shall not become

~

effective until. the Appeal Board and Commission actions outlined [in
the Appendix] have taken place." On May 28, 1981, 10 CFR s 2.764 was
amended to incorporate the provisions of Appendix B. *

With respect to authorization.of issuance of construction permits,10
CFR s 2.764(e) now provides for Appeal Board review, within 60 days
of any Licensing Board decision that would otherwise authorize
licensing action, of any stay motions timely filed. If none are

'

filed, the Appeal Board is to conduct a _s_n sponte review and decide
whether a stay is warranted. In so deciding the Appeal Board is to
be guided by 10 CFR 6 2.788. With regard to operating-licenses, 10
CFR s 2.764(f) provides for the immediate effectiveness of a
Licensing Board's initial decision authorizing the issuance of an
operating license for fuel-loading and low power testing (up to 5% of
rated power). However, a Licensing Board's authorization of the
issuance of an operating license at greater than 5% of rated power is
not effective until the Commission has determined whether to stay the
effectiveness of the decision. Prior to recent amendments of 10 CFR
& 2.764, the Licensing and Appeal Boards were to give due considera-

~

,

. tion, in reaching their decisions, to the implications and policies
emanating from the Three Mile Island Unit 2 (TMI-2) accident. Based
on its determination that these TMI-2 action items have been
incorporated into the Commission's regulations, the Commission has
removed the TMI-2 related provisions from 10 CFR 6 2.764. 54 Fed.
ILeg 7756 (February 23,1989).

The Commission's "immediate effectiveness" regulation,10 CFR s 2.764
(1982), as smended, 47 Fed. Rea. 2286 (January 15,1982), requires in
the case rf construction permits, certain limited and immediate
Appeal Board and Commission review -- and, in the case of operating
licenses, Commission review only - of an initial decision before it
can become effective. Offshore Power Systems (Manufacturing License
for Floating Nuclear Power Plants), ALAB-686,16 NRC 454, 456, CLI-
82-37, 16 NRC 1691 (1982).

10 CFR & 2.764(a) was intended to apply to an initial decision
authorizing issuance of a license for a manufacturing license.
It is for this reason alone that a Licensing Board decision on
a manufacturing license can become effective before it becomes
final. 10 CFR 6 2.764(e) does not apply to manufacturing
licenses. Because the issuance of a manufacturing license does
not conclude the construction permit process, such a license
does not present health and safety issues requiring immediate

'

review. Cf. 46 Fed. Rea. 47764, 47765 (September 30,1981).
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_4 i.'' A manufacturing license can become effective before it becomes final,'

and neither the Appeal Board nor the Commission need undertake ann

immediate effectiveness review of a Licensing Board decision
authorizing the issuance of a manufacturing license. Offshore Power

-Systems (Manufacturing License for Floating Nuclear Power Plants),.
.CLI-82-37, 16 NRC 1691 (1982).

A Licensing Board's initial decision must be in writing. Philadel-
'ohia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-
819,-22 NRC 681, 727 n.61 (1985), citino, 10 CFR f 2.760(c).
Although a Board's initial decision may refer to the transcript of
its oral bench rulings, such practice should be avoided in compli-
cated NRC-licensing hearings because it is counterproductive to
meaningful appellate review. Limerick, supra, 22 NRC at 727 n.61.

The findings- and -initial decision of the Licensing Board must be
supported by reliable, probative and substantial evidence on the
record. Pacific Gas & Electric Co. (Diablo Canyon Nuclear Power
Plant, Unit 2), ALAB-254, 8 AEC 1184, 1187 (1975). The initial
decision must contain record citations to support the findings.
Viroinia Electric & Power Co. (North Anne Power Station, Units-1, 2,
3'& 4), ALAB-256, 1 NRC 10, 14 n.18 (1975). Of course, a Licensing
Board's decision cannot be based on factual material that has not
been introduced and admitted into evidence. Otherwise the parties
would be deprived of the opportunity to impeach the evidence throughii

s

*j cross-examination or to rebut it with other evidence. Tennesseei

Vallev Authority (Hartsville Nuclear Plant, Units lA, 2A,18, & 2B),
ALAB.463, 7 NRC 341, 351-52 (1978).

Licensing Boards have a general duty to insure that initial decisions
contain a sufficient exposition of any ruling on a contested issue of
law or_ fact to enable the parties and a reviewing Appeal Board to
readily apprehend the foundation of the ruling. This is not a mere
procedural nicety but it is a necessity if the Appeal Board is to
efficiently carry out its-review responsibility. Cincinnati Gas &
Electric Co. (William H. Zimmer Nuclear Power Station), ALAB-305, 3
NRC 8, 10-11 (1976); Northern States Power Co. (Prairie Island
Nuclear Generating Plant, Units 1 & 2), ALAB-104, 6 AEC 179 n.2

|- (1973).
i

;. Clarity of the basis for the initial decision is important. In
I circumstances where a Licensing Board bases its ruling on an
| important issue on considerations other than those pressed upon it by

the litigants themselves, there is especially good reason why the
foundation for that ruling should be articulated in reasonable|

E detail. Kansas Gas & Electric Co. (Wolf Creek Nuclear Generating
Station, Unit 1), ALAB-327, 3 NRC 408, 414 (1976). When resort is

.

made to technical language which a layman could not be expected toL
readily understand, there is an obligation on the part of thei

l . .O
opinion writer to make clear the precise significance of what is

; being said in terms of what is being decided. Arizona Public Service 1
( ,/ Co. (Palo Verde Nut. lear Generating Station, Units 1, 2 & 3), ALAB- l

336, 4 NRC 3 (1976).
'
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The requirement that a Licensing Board clearly delineate the basis :
for its initial decision was emphasized by the Appeal Board in Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-422, 6 NRC 33 (1977). Therein, the Appeal Board stressed that
the Licensing Board must sufficiently inform a party of the disposi-
tion of its contentions and must, at a minimum, explain why it
rejected reasonable and apparently reliable evidence contrary to the
Board's findings.

Thus, a prior Licensing Board ruling in Toledo Edison Co. (Davis-
Besse Nuclear Power Station, Units 1, 2 and 3), LBP-77-7, 5 NRC 452
(1977), to the effect that a Board need not justify its findings by
discounting proffered testimony as unreliable appears to be in error
insofar. as it is. contrary to the Appeal Board's guidance in Seabrook.
Although normally the Appeal Board is disinclined to examine the
record to determine whether there is support for conclusions which
the Licensing Board failed to justify, it evaluated evidence in one
case because (1) the Licensing Board's decision preceded the Appeal
Board's decision in Seabrook which clearly established this policy,

- and (2) it did not take much time for the Appeal Board to conduct its
own evaluation. Tennessee Vallev Authority (Hartsville Nuclear
Plant, Units lA, 2A, 1B and 28), ALAB-463, 7 NRC 341, 368 (1978).

In certain circumstances, time may not permit a Licensing Board to
prepare and issue its detailed opinion. In this situation, one

approach is for the Licensing Board to reach its conclusion and make
a ruling based on the evidentiary record and to issue a subsequent
detailed decision as time permits. The Appeal Board tacitly approved >

this approach in Public Service Electric & Gas Co. (Hope Creek
Generating Station, Units 1 & 2), ALAB-460,- 7 NRC 204 (1978). This
approach has been followed by the Commission in the GESMO proceeding.
See Mixed 0xide Fuel, CL1-78-10, 7 NRC 711 (1978). '

It is the right and duty of a Licensing Board to include in its
decision all determinations of matters on an appraisal of the record
before it. Carolina Power & Licht Co. (Shearon Harris Nuclear Power
Plant, Units 1, 2, 3 & 4), ALAB-577,11 NRC 18, 30 (1980), modified,
CL1-80-12, 11 NRC 514 (1980).

Partial initial decisions on certain contentions favorable to an
applicant can authorize issuance of certain permits and licenses,
such as a low-power testing license (or, in a construction permit
proceeding, a limited work authorization), notwithstanding the

. pendency of other contentions. Lona Island Liahtina Co. (Shoreham -

Nuclear Power Station, Unit 1), LBP-83-30, 17 NRC 1132, 1137 (1983).

4.3.1 Reconsideration of Initial Decision

A Licensing Board has inherent power to entertain and
grant a motion to reconsider an initial decision.

MARCH 1986 POST HEARING MATTERS 6
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L2Blumers Power Co. (Midland Plant, Units 1 & 2), ALAB-235,
8 AEC 645, 646 (1974). (See also 4.5) ;

An authorized, timely-filed petition for reconsideration
before the trial tribunal may work to toll the time period '

under 10 CFR s 2.762(a) for filing an appeal. Commonwealt h
Edison Co. (Byron Nuclear Power Station, Units 1 and 2),
ALAB-659, 14 NRC 983, 985 (1981).

A motion for reconsideration should not include new arguments
or evidence unless a party demonstrates that its new material-
relates to a Board concern that could not reasonably have been
anticipated. . Texas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), LBP-84-10,19 NRC 509, '

517-18 (1984),

4.4- Reopenina Hearinas

,

Hearings may be reopened, in appropriate situations, either upon
motion of any party or sua sponte. Vermont Yankee Nuclear Power
Corp. (Vermont Yankee Nuclear Power Station), ALAB-124, 6 AEC 358
(1973). Sua sponte reopening is required when a Board becomes aware,
from any source, of a significant unresolved safety issue, Vermont

. ,- N Yankee, supra, or of possible major changes in facts material to the
I ) resolution of major environmental issues. Commonwealth Edison Co.
t/ (LaSalle County Nuclear Station, Units 1 & 2), ALAB-153, 6 AEC 621

(1973). Where factual disclosures to the Appeal Board reveal a need
for further development of an evidentiary record, it may order that
the record'be reopened for the taking of supplementary evidence.
Tennessee Vallev Authority (Hartsville Nuclear Plant, Units lA, 2A,
18 and 28), ALAB-463, 7 NRC 341, 352 (1978). For reopening the
record, the new evidence to be presented need not always be so
significant that it would alter the Board's findings or conclusions
when the taking of new evidence can be accomplished with little or no
burden upon the parties. To exclude otherwise competent evidence be-
cause the Board's conclusions may be unchanged would not always
satisfy the requirement that a record suitable for review be
preserved (10 CFR @ 2.756). Carolina Power & Liaht Co. (Shearon
Harris Nuclear Power Plant, Units 1-4), LBP-78-2, 7 NRC 83, 85
(1978). An Appeal Board might be sympathetic to a motion to reopen a
hearing if documents appended to an appellate brief constituted newly
discovered evidence and tended to show that significant testimony in
the record was false. Toledo Edison Co. and Cleveland Electric
Illuminatina Co. (Davis-Besse Nuclear Power Station, Units 1, 2 and
3); (Perry Nuclear Power Plant, Units 1 and 2), ALAB-430, 6 NRC 457
(1977).

A motion to reopen a closed record is designed to consider additional
evidence of a factual or technical nature, and is not the appropriate ;
method for advising a Board of a nonevidentiary matter such as a. p) '

r state court decision. A Board may take official notice of such
V nonevidentiary matters. Lona Island Liahtina Co. (Shoreham Nuclear |

Power Station, Unit 1), ALAB-905, 28 NRC 515, 521 (1988). I
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New regulatory requirements may establish good cause for reopening a
record or admitting new contentions on matters related to the new 4

requirement. Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), LBP-81-5,13 NRC 226, 233 -(1981).

Where a record is reopened for further development of the evidence,
all parties are entitled to an opportunity to ter.t the new evidence
and-participate fully in the resolution of the issues involved.
Florida Power & Liaht Co. (St. Lucie Nuclear Power Plant, Unit 2), ,

ALAB-355,-3 NRC 830 (1976). Permissible inquiry through cross-
examination at a reopened hearing necessarily extends to every
matter within the reach of the testimony submitted by the applicants

.
,

'

and accepted by the Board. Public Service Company of New Hamoshire
(Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 94 (1977). 1

A Licensing Board lacks the power to reopen a proceeding once final
agency action has been taken, and it may not effectively " reopen" a
proceeding by independently initiating a new adjudicatory' proceeding.
Houston Liahtina & Power Co. (South Texas Project, Units 1 & 2),
ALAB-381, 5 NRC 582 (1977).

An Appeal Board, unlike other appellate tribunals, has the option of
reopening the record and receiving new evidence itself, if necessary,.

obviating remand to a Licensing Board. Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit No.1),- ALAB 699,16 NRC-

1324, 1327 (1982). Sag, e.a., Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-598,11 NRC 876,
878-879 (1980).

An- Appeal Board has no jurisdiction to consider a motion to reopen
the~ record in a proceeding where the Appeal Board has issued its
final decision and a party has already filed a petition for Commis-
sion review of the decision. The Appeal Board will refer the motion
to reopen the record to the Commission for consideration. . Philadel-

p ohia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-
823, 22 NRC 773, 775 (1985).

4

The Appeci Board dismissed for want of jurisdiction a motion to
reopen hearings in a proceeding in which the Appeal Board had issued
a final decision, followed by the Commission's election not to review
that decision. The Commission's decision represented tne agency's
final action, thus ending the Appeal Board's authority over the
case. The Appeal Board referred the matter to the Director of
Nuclear Reactor Regulation because, under the circumstances, he had
the discretionary authority to grant the relief sought subject to
Commission review. Public Service Company of Indiana. Inc. (Marble
Hill Nuclear Generating Station, Units 1 and 2), ALAB-530, 9 NRC 261,
262 (1979). See Louisiana Power and Licht Co. (Waterford Steam

~.

Electric Station, Unit 3), ALAB-753,18 NRC 1321,1329-1330 (1983).

The fact that certain issues remain to be litigated does not absolve
an intervener from having to meet the standards for reopening the
completed hearing on all other radiological health and safety issues

JUNE 1989 POST HEARING MATTERS 8
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in order to raise a new non-emergency planning contention. Lgng~

Island Liahtino Co. (Shoreham Nuclear Power Station, Unit '), LBP-
83-30, 17 NRC 1132, 1138 (1983).

,

;

4.4.1 Motions to Reopen Hearing

A motion to reopen the hearing can be filed by any party to
the proceeding. The motion need not be supported by an
affidavit and the movant is free to rely on, for example,
Staff-applicant correspondence to establish the existence of
a newly discovered issue. Vermont Yankee Nuclear Power Coro.
(Vermont Yankee Nuclear Power Station), ALAB-124, 6 AEC 358
(1973). A movant may also rely upon documents generated by
the applicant or the NRC Staff in connection with the
construction and regulatory oversight of the facility.
Louisiana Power and Liaht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-812, 22 NRC 5, 17 & n.7 (1985), citina,
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), CLI-81-5,13 NRC 361, 363 (1981).

As is well settled, the proponent of a motion to reopen the >

record has a heavy burden to bear. Kansas Gas & Electric Co.
(Wolf Creek Generating Station, Unit 1), ALAB-462, 7 NRC 320,
338 (1978); Duke Power Co. (Catawba Nuclear Station, Units 1 &/m 2), ALAB-359,.4 NRC 619, 620 (1976); Metropolitan Edison Co.

s* (Three Mile Island Nuclear Station, Unit 1), ALAB-738,18 NRC
177, 180 (1983); Cleveland Electric illuminatina Co. (Perry

. Nuclear Power Plant,. Units 1 and 2), LBP-84-3,19 NRC 282, 283
(1984); Louisiana Power and Liaht Co. (Waterford Stm
Electric Station, Unit 3), ALAB-812, 22 NRC 5, 14 (1985);
Houston Liahtina and Power Co. (South Texas Project, Units 1
and 2), LBP-85-42, 22 NRC 795, 798 (1985); Louisiana Power and
Liaht Co. (Waterford Steam Electric Station, Unit 3), CLI-86-
1, 23 NRC 1, 5 (1986); Florida Power and Liaht Co. (Turkey
Point Nuclear Generating Plant, Units 3 and 4), LBP-87-21, 25
NRC 958, 962 (1987); Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), CLI-88-3, 28 NRC 1, 3 (1988).

Where a motion to reopen relates to a previously uncon-
tested issue, the moving party must satisfy both the

L standards for admitting late-filed contentions,10 CFR
S 2.714(a), and the criteria established by case law for
reopening the record. Pacific Gas and Electric Co. (Diablo 1

Canyon Nuclear Power Plant, Units 1 and 2), CLI-82-39, ,

16 NRC 1712, 1714-15 (1982), citina, Pacific Gas and |
Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2),-CLI-81-5, 13 NRC 361 (1981); Louisiana Power and
Liaht Co. (Waterford Steam Electric Station, Unit 3),
ALAB-753, 18 NRC 1321, 1325 n.3 (1983); Lgpisiana Power |

and Liaht Co. (Waterford Steam Electric Station, Unit 3), '

. n) ALAB-812, 22 NRC 5, 14 & n.4 (1985); Houston Liahtina and|
(/ Power Co. (South Texas Project, Units 1 and 2), LBP-85-42,

22 NRC 795, 798 & n.2 (1985); Philadelphia Electric Co.

JUNE 1989 POST HEARING MATTERS 9
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(Limerick Generating Station, Units 1 and 2), ALAB-828,
-23 NRC 13, 17 (1986); Philadelphia Electric Co. (Limerick
Generating Station, Units 1-.and 2), CL1-86-6, 23 NRC 130,
133 n.1 (1986); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-87-3, 25 NRC 71, 76 and n.6.
(1987).

The new material in support of a motion to reopen must be set
forth with a degree of particularity in excess of the basis-
and specificity requirements contained in 10 CFR 2.714(b) for
admissible contentions. . Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-775,19 NRC
1361, 1366 (1984), aff'd sub nom. San Luis Obisoo Mothers

_

for Peace v. NRC, 751 F.2d 1287 (D.C. Cir. 1984), aff'd on
reh'a en banc, 789 F.2d 26 (1986). The supporting information
must be more than mere allegations; it must be tantamount to
evidence which would materially affect the previous decision.
- E ; Elpfida Power and Liaht Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), LBP-87-21, ?5 NRC 958, 963
(1987). To satisfy this requirement, it must possess the
attributes set forth in 10 CFR 9 2.743(c) which defines
admissible evidence as " relevant, material, and reliable."
E at 1366-67; Louisiana Power and Liaht Co. (Waterford
Steam Electric Station, Unit 3),.CLI-86-1, 23 NRC 1, 5 ,

(1986). Embodied in this requirement is the idea that '!
evidence presented in affidavit form must be given by ;

competent individuals with knowledge of the facts or by
experts in the disciplines appropriate to the issues raised.
E at 1367 n.18; Louisiana Power and Liaht Co. (Waterford
Steam Electric Station,- Unit 3), ALAB-812, 22 NRC 5,14, 50
n.58 (1985); Turkey Point, suora, 25 NRC at 962.

Even though a matter is timely raised and involves significant
safety considerations, no reopening of the evidentiary hearing
will be required if. the affidavits submitted in response to !

the motion demonstrate that there-is no genuine unresolved j
issue of fact,1A, if the undisputed facts establish that '

the apparently significant safety issue does not exist, has ;

been resolved, or for some other reason will have no effect i
upon the' outcome of the licensing proceeding. [pmmonweal th !

Edison Co. (Byron Nuclear Power Station, Units 1 and 2), LBP- !
-83-41, 18 NRC 104, 109 (1983). !

,

Exhibits which are illegible, unintelligible, undated or
outdatad, or unidentified as to their source have no probative ;

'value and do not support a motion to reopen. In order to
|

comply with the requirement for " relevant, material, and i
reliable" evidence, a movant should cite to specific portions |!

of the exhibits and explain the points or purposes which the :

exhibits serve. Louisiana Power and liaht Co. (Waterford |

| Steam Electric Station, Unit 3), ALAB-812, 22 NRC 5, 21 n.16,
,

42-43 (1985), citioq, Diablo Canyon, ALAB-775, supra,19 NRC '

at 1366-67. j
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U 2), LBP-87-3, 25 HRC 71, 76 and n.6 (1987); Lona Island :

Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), CLI- |
87-5, 25 NRC 884, 885-86 (1987), reconsid. denied,_CLI-88-3, !
28 NRC 1 (1988); Florida Power and Liaht Co. (Turkey Point '

Nuclear Generating Plant, Units 3 and 4), LBP-87-21, 25 NRC
958, 962 (1987); Georaia Power Co. (Alvin W. Vogtle Electric

- Generating Plant, Units 1 end 2), ALAB-872, 26 NRC 127,149-50
.

(1987); Public Service Co. of New Hamoshir_t (Seabrook Station, '

Units 1 and 2), ALAB 883, 27 NRC 43, 49-(1988), vacated in
part on other arounds, CLI-88-8, 28 NRC 419 (1988).

A party seeking to reopen must show that the issue it now
seeks to raise could not have been raised earlier. Fermi,-
suora,~17 NRC at.1065.

A motion to reopen an administrative record may rest on
evidence that came into existence after the hearing closed.
Er ific Gas and Electric Company (Diablo Canyon Nuclear Power
P1 ant, Units 1 and 2), ALAB-598, 11 NRC 876, 879 n.6 (1980).

A Licensing Board has held that the most important factor to
consider is whether the newly proffered material would alter
the result reached earlier. Houston Liahtina and Power Co.

. (South Texas Project, Units 1 and 2), LBP-86-15, 23 NRC 595,
Ty 672 (1986)~.
\ To justify the. granting of a motion to reopen, the moving

papers must be strong enough,.in light of any opposing
filings, to avoid summary disposition. South Carolina '

Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit
1), LBP-82-84, 16 NRC 1183, 1186 (1982), citina, Vermont
Yankee Power Corp. (Vermont Yankee Nuclear Power Station),
ALAB-138, 6 AEC 520, 523 (1973).

The fact that the NRC's Office of Investigations is investi-
gating allegations of falsification of records and harassment
of QA/QC personnel is insufficient, by itself, to support a
motion to reopen. Louisiana Power and Liaht Co. (Waterford
Steam Electric Station, Unit 3), CLI-86-1, 23 NRC 1, 5-6
(1986).

Evidence of a continuing effort to improve reactor safety
does not necessarily warrant reopening a record. Diablo
Canyon, supra, 11 NRC at 887.

Differing analyses by experts of factual information already
in the record do not normally constitute the type of informa-
tion for which reopening of the record would be warranted.
Houston Liahtina and Power Co. (South Texas Project, Units 1
and 2), LBP-85-42, 22 NRC 795, 799 (1985), citina, Pacific Gas

[] and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 )
( j and 2), ALAB-644, 13 NRC 903, 994-95 (1981).
v I
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Repetition of arguments previously. presented does not present
3

a basis for reconsideration. Nuclear Enaineerina Company. 1

1m (Sheffield, Illinois Low-Level Radioactive Waste Disposal
~

Site), CLI-80-1,11 NRC 1, 5 (1980). Nor do generalized
assertions to the effect that "more evidence is needed."
Public Service Electric and Gas Co. (Salem Nuclear Generating -

Station, Unit 1), ALAB-650, 14 NRC 43, 63 (1981).

Newspaper allegations of quality assurance deficiencies, ;

unaccompanied by evidence, ordinarily are not sufficient-
grounds for reopening an evidentiary record. Cleveland
Electric Illuminatina Co. (Perry Nuclear Power Plant, Units 1
and 2), LBP-84-3, 19 NRC 282, 286 (1984). 33_q louisiana Power
and Liaht Co. (Waterford Steam Electric Station, Unit 3), CLI-
86-1, 23 NRC 1,'6 n.2 (1986).

Generalized complaints that an alleged ex parte communication
to a board compromised and tainted the board's decisionmaking
process are insufficient to support a motion to reopen.
Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-840, 24 NRC 54, 61 (1986), vacated, CLI-86-18,
24 NRC 501 (1986) (the Appeal Board lacked jurisdiction to

-

rule on the motion to reopen).

A movant should provide any available material to support a
motion to reopen the record rather than rely on " bare

|- allegations or simple submission of new contentions."
'

Louisiana Power and Licht Co. (Waterford Steam Electric-
Station, Unit 3), ALAB-753, 18 NRC 1321, 1324 (1983), citina, ;
Pacific Gas and Electric Co'. (Diablo Canyon Nuclear ~ Power '

Plant, Units 1 and 2), CLI-81-5,13 NRC 361, 363 (1981);
Louisiana Power and Liaht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-803, 21-NRC 575, 577 (1985); Louisiana
Power and Licht Co. (Waterford Steam Electric Station, Unit
3), ALAB-812, 22 NRC 5, 14 (1985); Louisiana Power and Liaht
Co. (Waterford Steam Electric Station, Unit 3), CLI-86-1, 23
NRC 1, 5 (1986). Undocumented newspaper articles on subjects
with no apparent connection to the facility in question do not
provide a legitimate basis on which to reopen a record.
Waterford, suora, 18 NRC at 1330; Louisiana Power and
Liaht Co. (Waterford Steam Electric Station, Unit 3),
ALAB-786, 20 NRC 1087, 1089-1090 (1984). The proponent |

of a motion to reopen a hearing bears the responsibility
for establishing that the standards for reopening are
met. The movant is not entitled to engage in discovery
in order to support a motion to reopen. Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit 1),
CLI-85-7, 21 NRC 1104, 1106 (1985). An adjudicatory
board will review a motion to reopen on the basis of the
avaliable information. The board has no duty to search
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# issue, but he is free to challenge the: reasoning used to reach

the result in defending that- result if another party appeals.<

Consumers Power Co. (Midla,d Plant, Units 1 & 2), ALAB-282, 2 -
NRC 9, 10 n.1 (1975). The: prevailing party is free to urge any
ground in. defending the result, including grounds rejected by
the. Licensing Board. Niaaara Mohawk Power Coro. (Nine Mile
Point Nuclear Station, Unit 2), ALAB-264,1 NRC 347, 357 (1975). i

See also Commonwealth Edison Co (Byron Nuclear Power Station,m
Units 1 and 2), ALAB-793, 20 NRC 1591, 1597 (1984); Lona Island

#
!Liahtina Co'. (Shoreham Nuclear Power Station, Unit 1), ALAB-832,

23 NRC 135, 141 (1986), ny'd in oart on other arounds, CLI-87- f

12, 26 NRC 383 (1987).

(2) A third party entering a special appearance to defend against
discovery may appeal, Kansas Gas & Electric Co. (Wolf Creek
Nuclear Generating Station, Unit 1), ALAB-311, 3 NRC 85, 87-88
(1976).

(3) As to orders denying a petition to intervene, only the peti-
,

tioner who has been excluded from the proceeding by the order
,

may appeal. USERDA (Clinch River Breeder Reactor Plant), ALAB-
,

345, 4 NRC 212 (1976). In such an appeal, other parties may '

file briefs in support of or opposition to the appeal. Ji

(xU)'
(4) -A party to a Licensing Board proceeding has no standing to press

before an Appeal Board the grievances of other parties to the <

proceeding not represented by him. Houston Liahtina and Power
Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-631,
13 NRC 87, 89 (1981), citina, Puaet Sound Power and Liaht-Co.
(Skagit Nuclear Power Project, Units 1 and 2), ALAB-556, 10 NRC
30 (1979); Carolina Power and liaht Co. and North Carolina
Eastern Municioal Power Aaency (Shearon Harris Nuclear Power
Plant), ALAB-837, 23 NRC 525, 542-543 n.58 (1986); Public
Service Co. of New Hamoshire (Seabrook Station, Units 1 and 2),
LBP-86-24, 24 NRC 132, 135 & n.3 (1986); Carolina Power and
Liaht Co, and North Carolina Eastern Municipal Power Aaency

(Shearon Harris Nuclear Power Plant), ALAB-843, 24 NRC 200, 203
n.3 (1986).

Third parties may file amicus briefs with respect to any appeal, even
though such third parties could not prosecute the appeal themselves.
Consolidated Edison Co. of N.Y.. Inc. (Indian Point Station, Unit 2),
ALAB-369, 5 NRC 129 (1977); Consolidated Edison Co. of N.Y.. Inc.
(Indian Point, Units 1, 2 & 3), ALAB-304, 3 NRC 1, 7 (1976). The
Appeal Board in ALAB-304 implied that leave to file an amicus brief
may be necessary. The procedure for filing an amicus brief,
including the requirement to seek to file such brief, is now
contained in 10 CFR s 2.715.

One seeking to appeal an issue must have participated and taken all
A)! timely steps to correct the error. Pacific Gas & Electric Co.
V (Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-583,11 NRC

447 (1980).

MARCH 1988 APPEALS 3
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The Commission has long construed its Rules of Practice to allow the
Staff to appeal from initial decisions. 10 CFR 9 2.762 explicitly
treats the Staff as a party for purposes of filing appeals. In the
Matter of Radiation Technoloav. Inc., ALAB-567,10 NRC 533, 547-548 '

(1979). Although a party generally may appeal only on a showing of
discernible injury, the Staff may appeal on questions of precedential
importance. A question of precedential importance is a ruling that
would with probability be followed by other Boards facing similar :
cuestions. A question of precedential importance can involve a '

question of remedy. Carolina Power & Liaht Co. (Shearon Harris -

.

Nuclear Power Plant, Units 1, 2, 3 & 4), ALAB-577,11 NRC 18, 23-25 '

(1980), modified, CLI 80-12, 11 NRC 514 (1980).

5.3 How to Aeneal

The general rules as to the manner of taking an appeal are set out in
10 CFR S 2.762. Formerly under that regulation, an appeal was taken i

by the filing of exceptions within ten days after service of the
initial decision. Recent changes to 10 CFR 6 2.762 require only the
filing of a notice of appeal within the same time period. A
supporting brief must be filed within 30 days after the notice of '

appeal has been filed, although the Staff has 40 days to file such a '

brief. Other parties may file supporting or opposing briefs in
response within 30 days (40 days for the Staff) after the initial
supporting brief of the appellant. he Sections 5,4 (Time for Filing

,

Appeals), 5.9 (Perfecting Appeals), 5.10 (Briefs on Appeal) and 5.13
(Appeals from Orders, Rulings, Initial Decisions, Partial Initial ;

Decisions) for further discussion of these matters.

5.4 Time for Filina Apprith-

As a general rule, only " final" actions are appealable. The test for
" finality" for appeal purposes is essentially a practical one. For
the most part, a Licensing Board's action is final when it either
disposes of a major segment of a case or terminates a party's right
to participate. Rulings that do neither are interlocutory. Toledo
Edison (c,,, (Davis-Besse Nuclear Power Station), ALAB-300, 2 NRC 752,
758 (197b); Louisiana Power and Licht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-690, 16 NRC 893, 894 (1982), citina, Toledo
Edison Cqt (Davis-Besse Nuclear Power Station), ALAB-300, 2 NRC 752,
758 (1975); Nuclear Enaineerina Co.. Inc. (Sheffield, Illinois, Low-
Level Radioactive Waste Dispotal Site), ALAB-606,12 NRC 156,160
(1980); Wisconsin Electric Power Co. (Point Beach Nuclear Plant,
Unit 1), ALAB-696, 16 NRC 1245, 1256 (1982); Cleveland Electric
1110minatina Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-
83 77, 18 NRC 1365, 1394-1395 (1983); Egblic Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-894, 27 NRC 632,
636-37 (1988).

Administrative orders generally ara final and appealable if they
impose an obligation, deny a right, or fix some legal relationship as
a consummation of the administrative process. Sierra Club v. NRC,
862 F.2d 222, 225 (9th Cir. 1988).

~ JUNE 1989 APPEALS 4
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A Licensing Board's partial initial decision in an operating .

license proceeding, which resolves a number of safety contentions. *

but does not authorize the issuance of an operating license or
' resolve all pending safety issues, is nevertheless appealable since

it disposes of a major segment of the case. Carolink Power and Licht ;

Co. and North Carolina Eastern Municipal Power Aaency (Shearon Harris ;
;- Nuclear Power Plant), LBP 85 28, 22 NRC 232, 298 n.21 (1985), siting, '

Bn11ptf.distrL[L (Pilgrim Nuclear Power Station, Unit 2), ALAB-632,
, 13 NRC *il, 93 n.2 (1981).
r t

The requirement of finality applies with equal force to both appeals '

<

from rulings on petitions to intervene pursuant to 10 CFR 9 2.714a, s ;

and appeals from initial decisions pursuant to 10 CFR 9 2.762. ;

L Waterford, igpf,g, 16 NRC at 895 n.2. *

Appeals from interlocutory orders issued by Licensing Boards must |
L await the initial decision rendered by the Board at the end of the =

case. 10 CFR $$ 2.760 and 2.762; gjncinnati Gas and Electric Co.
,

(William H. Zimmer Station), ALAB 633, 13 NRC 94 (1981), citina, |
Boston Edison Co. (Pilgrim Station, Unit 2), ALAB 269, 1 NRC 411
(1975).

,

In general, an immediately effective Licensing Board initial decision ,

.?N is a " final order,* even though subject to appeal within the agency,
? ) unless its effectiven::ss has been administrative 1y stayed pending the
'v' outcome of further Commission review. Euhlic Service Co. of New

'

Hampshire (Seabrook Station, Units 1 & 2), ALAB-349, 4 NRC 235
(1976). In other areas, an order granting discovery against a third
party is " final" and appealable as of right, Kansas Gas & Electric ;

[L (Wolf Creek Nuclear Generating Station, Unit 1), ALAB-311, 3 NRC
.;85, 87 (1976); Consumers PowerA (Midland Plant, Units 1 & 2),

ALAB-122, 6 AEC 322 (1973). Similarly, a Licensing Board order on
,

the issue of whether offsite activity can be engaged in prior to
,

issuance of an LWA or a CP is appealable. Kansas Gas & Eh tir.ic_C h
(Wolf Creek Nuclear Generating Station, Unit 1), ALAB-331, 3 NRC 771, !

774 (1976). When a Licensing Board grants a Part 70 license to'

,

transport and store fuel assemblies during the course of an OL
hearing, the decision is not interlocutory and is immediately
appealable. Pacific GnijL Electric Co. (Diablo Canyon Nuclear Power '

Plant, Units 1 & 2), CL1-76-1, 3 NRC 73, 74 (1976). Partial initial
'decisions which do not yet authorize construction activities

nevertheless may be significant and, therefore, a?pealable as of
right. Houston Lichtino & Power Co. (Allens Cree ( Nuclear Generat-
ing Station, Units 1 & 2), ALAB-301, 2 NRC 853, 854 (1975).
Similarly, a Licensing Board's decision authorizing issuance of en
LWA and rejecting the applicant's claim that it is entitled to
issuance of a construction permit is final for the purposes of
appellate review. Public Service Co. of Indiana. Inc. (Marble Hill
Nuclear Generating Station, Units 1 & 2), ALAB-461, 7 NRC 313, 318
(1978).

L(m)-v
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A protracted withholding of action on request for relief may be
treated as tantamount to a denial of the request and final ac- :

,

tion. Consumers Power Co. (Midland Plant, Units 1 & 2), ALAB-417, |
5 NRC 1442 (1977); Detroit Edison Co. (Greenwood Energy Center, !
Units 2 & 3), ALAB-376, 5 NRC 426, 428 (1977). At least in those
instances where the delay involves a Licensing Board's failure to act
on a petition to 1:..ervene, such a " denial" of the petition is
appealable. Greenwood, suora.

As previously noted, an appeal is taken by the filing of a notice of :
appeal within ten days after service of the initial decision. '

Licensing Boards may not vary or extend the appeal periods provided
for in the regulations. Duauesne Licht Co. (Beaver Valley Power

>

Station, Unit 1), ALAB 310, 3 NRC 33 (1976); Consolidated Edison C ,.A
of N.Y.. Inc. (Indian Point Station, Unit 3), ALAB-281, 2 NRC 6
(1975). While a motion for a time extension may be filed with the :

Appeal Board and will sometimes be granted in complex cases, mere
agreement among the parties is not sufficient to show good cause for
an extension. Commonwealth Edison Co. (Zion Station, Units 1 & 2),
ALAB 154, 6 AEC 827 (1973).

The rules for taking an appeal also apply to appeals from partial
initial decisions. Once a partial initial decision is rendered, an -

appeal must be filed immediately in accordance with the regulations
,

or the appeal is waived. Mississioni Power and Licht Co. (Grand iGulf Nuclear Station, Units 1 and 2), ALAB-195, 7 AEC 455, 456 n.2 ,

(1974). See also Houston Liahtina & Power Co. (Allens Creek Nuclear '

Generating Station, Units 1 and 2), ALAB-301, 2 NRC B53, 854 (1975).
:

Although the time limits established by the Rules of Practice with '

regard to appeals from Licensing Board decisions and orders are not
jurisdictional, Appeal Board policy is to construe them strictly.
Hence untimely appeals are not accepted absent a demonstration of|

extraordinary and unanticipated circumstances. Consumers Power Co.
(Midland Plant, Units 1 and 2), ALAB-684,16 NRC 162,165 n.3 (1982), :

i citino, Nuclear Enaineerina Co. (Sheffield, Illinois, Low-level
| Radioactive Waste Disposal Site), ALAB-606, 12 NRC 156, 160 (1980);

10 CFR Part 2, App. A, IX(d)(4). leg Public Service Co. of New
Hambshire (Seabrook Station Units 1 and 2), ALAB-894, 27 NRC 632,
635 (1988).

|

| The timeliness of a party's brief on appeal from a Licensing Board's
; denial of the party's motion to reopen the record is determined by

;

; the standards of 10 CFR 9 2.762, which applies to appeals from final '

L orders, and not 10 CFR 6 2.714a(b), which is specifically applicable
'

to appeals from board orders " wholly denying a petition for leave to
intervene and/or request for a hearing". Philadelohia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB 828, 23 NRC 13, 18
n.6 (1986). *

The time limits imposed in 10 CFR $ 2.762(a) for filing appeal briefs '

refer to the date upon which the appeal was filed and not to when it

i
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was originally due for filing prior to a time extension. Kansas Gas
& Electric Co. (Wolf Creek Generating Station, Unit 1), ALAB-424, 6

,

NRC 122, 125 (1977)

It is accepted appellate practice for the appeal period specified
in 10 CFR 9 2.762(a) to be tolled while the trial tribunal has
before it an authorized and timely-filed petition for recon-
sideration of the decision or order in question. Commonwealth Edison ;

h (Byron Nuclear Power Station, Units 1 and 2), ALAB 659, 14 NRC i

983 (1981), t

Pursuant to 10 CFR 6 2.714a an appu.) concerning an intervention
petition must await the ultimate grant or denial of that petition.
Detroit Edison Co. (Greenwood Energy Center, Units 2 & 3), ALAB- -

472, 7 NRC 570, 571 (1978). A Licensing Board order which determines
that setitioner has met the " interest" requirement for intervention
and t1at mitigating factors outweigh the untimeliness of the petition -

but does not rule on whether petitioner has met the " contentions" :
'requirement is not a final disposition of the petition seeking leave

to intervene. Greenwood, supra, 7 NRC at 571.
|

The Appeal Board does not generally characterize its own decisions as
final or not final for the purpose of review. Its opinion would only

[
. be advisory, and the Appeal Board does not render advisory opinionse

in the absence of the most compelling considerations. The Office of
V the General Counsel may interpret 10 CFR 66 2.770 and 2.771 (final

decisions) pursur.nt to its mandate under 10 CFR S 1.32(f), and any ,

party may request an interpretation of these regulations on finality '

if it so desires. Tennessee Valley Authority (Hartsville Nuclear
Plant, Units lA, 2A,1B & 28), ALAB-467, 7 NRC 459, 463 (1978). :

Finality of a decision is usually determined by examining whether it
disposes of at least a major seqment of the case or terminates a
party's right to participate. 1:e general policy is to strictly
enforce time limits for appeals following a final decision. However,
where the lateness of filing was not due to a lack of diligence,
but, rather, to a misapprehension about the finality of a Board
decision, the Appeal Board will allow the appeal as a matter of
discretion. Nuclear Enaineerina Company. Inc. (Sheffield, Illinois
Low-Level Radioactive Waste Disposal Site), ALAB-606,12 NRC 156,
159-160 (1980); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-894, 27 NRC 632, 635-637 (1988).

A petitioner's request that the denial of his intervention petition
be overturned, treated as an appeal under 10 CFR 6 2.714a Will be
denied as untimely where it as filed almost 3 months after the
issuance of a Licensing Board's order, especially in the absence of
a showing of good cause for the failure to file an appeal on time.
Houston Liahtina and Power Co. (Allens Creek Nuclear Generating

. ,m Station, Unit 1), ALAB 547, 9 NRC 638, 639 (1979).
| \
%)
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5.5 Matters Considered on Anneal

Where'a matter has been considered by the Commission, it may not be
reconsidered by a Board. Commission precedent must be followed.
Virainia Electric & Power Co., (North Anna Nuclear Power Station,
Units 1 & 2), ALAB-584, 11 NRC 451, 463-465 (1980). ;

One may not appeal. from an order delaying a ruling, when appeal !
will lie from the ruling itself. Houston Lichtina and Power Co. ?

(Allens Creek Nuclear Generating Station, Unit 1), ALAB-585, 11 NRC
469, 470 (1980).

Although a party generally may appeal only on a showing of dis- ,

cernible injury, the Staff may appeal on questions of precedential
importance. A question of precedential importance is a ruling that
would with probability be followed by other Boards facing similar

.

questions. A question of precedential importance can involve a !

question of remedy. Carolina Power & Licht Co. (Shearon Harris
Nuclear Power Plant, Units 1, 2, 3 & 4), ALAB-577,11 NRC 18, 23-25
(1980), modified, CL1-80-12, 11 NRC 514 (1980).

As a general rule, a party may seek appellate redress only on those
.

parts of a decision or ruling which he can show will result in some '

discernible injury to himself. Northern States Power Co. (Prairie
Island Nuclear Generating Plant, Units 1 & 2), ALAB 252, 8 AEC 1175,

,aff'd, CL1-75-1, 1 NRC 1 (1975). Within this rule, an intervenor can
appeal as to all issues, whether or not raised by his or her own con-
tentions. Northern States Power Co. (Prairie Island Nuclear Generat- ,

ing Plant, Units 1 & 2), ALAB-244, 8 AEC 857, 863 (1974). There is
some indication that a matter of recurring importance may be appealed
in a particular case even though it may no longer be determinative in
the case. However, if it is of insufficient general importance (for *

instance, whether existing guidelines concerning cross-examination
were properly applied in an individual case), the Appeal Board will
refuse to hear the appeal. Public Service Co. of Indiana. Inc. '

(Marble Hill Nuclear Generatug Station, Units 1 & 2), ALAB-461, 7
NRC 313, 316 (1978).

There is no right to an administrative appeal on every factual
finding. Tennessee _. Valley Authority (Hartsville Nuclear Plant,
Units IA, 2A, IB & 28), ALAB-467, 7 NRC 459, 461 n.5 (1978).

In normal circumstances, an appeal will lie only from unfavorable
action taken by the Licensing Board, not from wording of a decision
with which a party disagrees but which has no operative effect. Qph
Power Company (Cherokee Nuclear Station, Units 1, 2 & 3), t. LAB-482, 7
NRC 979, 980 (1978).

5.5.1 Issues Raised for the First Time on Appeal

Although the Appeal Board "might make an exception in the case
of a serious substantive issue as to which a genuine problem
has been demonstrated, (it) ordinarily will not entertain an

JUNE 1989 APPEALS S
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issue raised for the first time on appeal." Tennessee Vallev i
Authority (Hartsville Nuclear Plant, Units IA, 2A, IB and 28),
ALAB 463, 7 NRC 341, 348 (1978) (issues not raised in either
proposed findings or exceptions to the initial decision).-
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB 691,
16 NRC 897, 907 (1982), citjng, Hartsville, supra; Public '

Service Electric and _ Gas Co._ (Salem Generating Station, Unit ;

1), ALAB-650, 14 NRC 43, 49 (1981); Detroit Edison Co. (Enrico
Fermi Atomic Power Plant, Unit 2), ALAB-709, 17 NRC 17, 22
(1983); Philadelphia Electric Co (Limerick Generating
Station, Units 1 and 2), ALAB-828, 23 NRC 13, 20 (1986); "

Georaia Power Co. (Alvin W. Vogtle Electric Generating Plant,
Units 1 and 2), ALAB-872, 26 NRC 127, 133 (1987). Thus, as a
general rule, an appeal may be taken only as to matters or
issues rtised at the hearing. Public Service Electric and Gas !

' fai (Salem Nuclear Generating Station, Unit 1), ALAB-650,14
'

NRC 43 (1981); Metropolitan Edison Co, (Three Mile Island
Nuclear Station, Unit 2), ALAB-486, 8 NRC 9, 28 (1978);,

Florida Power & Liaht Co. (St. Lucie Nuclear Power Plant,
,

Unit 2), ALAB-335, 3 NRC 830, 842 n.26 (1976); tiaine Yankee
Atomic Power Co. (Maine Yankee Atomic Power Station), ALAB- -

161, 6 AEC 1003, 1021 (1973); Consumers Power Co. (Midland .

Plant, Units 1 & 2), ALAB-123, 6 AEC 331, 343 (1973). The .

(dO)
Appeal Board will not entertain a contention for the first |
time on appeal, absent a serious substantive issue, where a
party has not pursued the contention before the Licensing <

Board through proposed findings of fact. Southern California
Edison Co. (San Onofre Nuclear Generating Station, Units 2 and !

3), ALAB-680, 16 NRC 127, 143 (1982), citina, Public Service
Electric and Gas Co. (Salem Nuclear Generating Station, Unit ,

1), ALAB 650, 14 NRC 43, 49 (1981). The Appeal Board's
',

disinclination to entertain an issue raised for the first time
on appeal is particularly strong where the issue and factual
averments underlying it could have been, but were not, timely
put before the Licensing Board. Puerto Rico Electric Power
Authority (North Coast Nuclear Power Plant, Unit 1), ALAB-648,
14 NRC 34 (1981).

An intervenor who seeks to raise a new issue on appeal must
satisfy the criteria for reopening the record as well as the ,

requirements concerning the admissibility of late-filed
contentions. Philadelohia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-845, 24 NRC 220, 248 n.29
(1986).

Although the absence of an appeal Joes not deprive the Appeal
Board of the right to review an issue contested before a
Licensing Board, the Appeal Board must be judicious in taking
up new matters not previously put in controversy. Virainia
Electric & Power Co (North Anna Nuclear Power Station, Units,

i 1 & 2), ALAB-491, 8 NRC 245, 247 (1978).

JUNE 1989 APPEALS 9
;



:

9 5.5.2

An appeal may only be based on matters and arguments ,

raised below. Houston Lichtina & Power Co. (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-582, 11 NRC 239,
242 (1980); Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-828, 23 NRC 13, 20 (1986);
Philadelohia Electric Co. (Limerick Generating Station, ,

Units 1 and 2), ALAB 836, 23 NRC 479, 496 n.28 (1986);
Philadelohia Electric Co2 (Limerick Generating Station, ,

Units 1 and 2), ALAB-845, 24 NRC 220, 235 (1986); Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-863, 25 NRC 273, 281 (1987). Even though a party may
have timely objected to a Licensing Board's ruling on an

,

issue, an Appeal Board will not consider new arguments
offered by the party against the ruling when those arguuents
were not raised before the Licensing Board. Duke Power C h
(Catawba Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59,
82-83 (1985). 1 Commonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), LBP 85-27, 22 NRC 126,
131 n.2 (1985). leg Carolina Power and Liaht Co. and North
Carolina Eastern Municipal Power Aaency (Shearon Harris
Nuclear Power Plant), ALAB 856, 24 NRC 802, 812 (1986); ,

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-880, 26 NRC 449, 457 (1987),
remanded on other arounds, Sierra Club v. NRC, 862 F.2d 222, ,

229-30 (9th Cir. 1988). A party cannot be heard to complain
later about a decision that fails to address an issue no one
sought to raise. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-778, 20 NRC 42, 47-48
(1984). A party is not permitted to raise on appellate review
Licensing Board practices to which it did not object at the
hearing stage. Houston Liahtina and Power Co. (South Texas
Project, Units 1 and 2), ALAB-799, 21 NRC 360, 378 (1985).

The jurisdiction of an Appeal Board to consider new matters
arising during the course of its review of a Licensing Board
decision does not hinge upon the nature of the proceeding.
Rather, irrespective of whether a construction permit or an
operating license is involved, the pivotal factor is the
posture of the case and the degree of finality which has
attached to the agency action which is in question. Where
finality has attached to some but not all issues, Appeal Board
jurisdiction to entertain new matters is dependent upon the
existence of a reasonable nexus between those matters and the
issues remaining before the Board. Viroinia Electric & Power
Company (North Anna Nuclear Power Station, Units 1 & 2), ALAB-
551, 9 NRC 704, 707 (1979). ,

'

5.5.2 Effect on Appeal of Failure to File Proposed Findings

The Appeal Board is not required to review exceptions ,

where no proposed findings and rulings were filed by the
appellant on the issue with respect to which the appeal
is taken. Florida Power & Licht Co. (St. Lucie Nuclear

= JUNE 1989 APPEALS 10
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|# Power Plant, Unit 2), ALAB-280, 2 NRC 3, 4 n.2 (1975). i

However, while a party's failure to file proposed findings l
on an issue may be "taken into account" by the Appeal
Board if the party later appeals that issue, Northern 1

States Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 and 2), ALAB-244, 8 AEC 857, 864 (1974); Consumers
Power Co. (Midland Plant, Units 1 and 2), ALAB-123, 6 AEC
331, 333 (1973), absent a Licensing Board order requiring
the submission of proposed findings of fact and conclusions
of law, an intervenor that does not make such a filing
nevertheless is free to pursue on appeal all issues it
litigated below. Detroit Edison Co. (Enrico Fermi Atomic
Power Plant,-Unit 2), ALAB-709, 17 NRC 17, 19, 20 (1983).

5.5.3 Matters Considered on Appeal of Ruling Allowing Late Interven-
tion

One exception to the rule prohibiting interlocutory appeals
is that a party opposing intervention may appeal an order
admitting the intervenor,10 CFR S 2.714a. See also Public
Service Co. of Indiana (Marble Hill Nuclear Generating Sta-
tion, Units 1 & 2), ALAB 339, 4 NRC 20, 23 n.7 (1976). How-
ever, since Licensing Boards have broad discretion in allowing
late intervention, an Appeal Board's review of an order_

(N allowing late intervention is limited to determining whether
( ) that discretion has been abused. Virainia Electric & Power'

[L. (North Anna Power Station, Units 1 & 2), ALAB 342, 4 NRC ,

98, 107 (1976); Marble Hill, supra. The Appeal Board will
look to the papers filed in the case and the uncontroverted
factc set forth therein to determine if the Licensing Board
abused its discretion. Florida Power & Liaht Co (St. Lucie
Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8 (1977).

5.5.4 Consolidation of Appeals on Generic Issues

The Appeal Board consolidated and scheduled for hearing radon
cases where intervenors are actively participating, and held
the remaining cases in abeyance. Where the issues are
largely generic, consolidation will result in a more manage-
able number of litigants, and relevant considerations will
likely be raised in the first group of consolidated cases.
Philadelphia Electric Co. (Peach Bottom Atomic Power Station,
Units 2 and 3), ALAB-540, 9 NRC 428, 433 (1979), reconsid.
denied, ALAB 546, 9 NRC 636 (1979).

5.6 Apocal Board Action

5.6.1 Role of Appeal Board

The Appeal Board's role is generally that of an appellate(,,) tribunal. For example, it will not police a licensee's
V compliance with license conditions, a matter suitable for

JUNE 1989 APPEALS 11
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the Commission's enforcement branch. Public Service Co. of
New Hampshire (Seabrook Station, Units 1 & 2), ALAB-356, 4
NRC 525 (1976).

Under 10 CFR S 2.718(1) and i 2.785(b), Appeal Boards ,

have the. power to direct the certification of legal issues
raised in proceedings pending before Licensing Boards.
Exceptional circumstances must be demonstrated, however,
before a Board will exercise that authority. Public

,

'

Service Co. of New Hamoshire (Seabrook. Station, Units 1
and 2), ALAB-737, 18 NRC 168, 171 (1983), citina, Public

'
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), ALAB-271, 1 NRC 478, 483 (1975).

The Appeal Board reviews all initial decisions and the record,
regardless of whether appeals have been taken. Sgt, LL.,
South Carolina Electric & Gas Co. (Virgil C. Summer Nuclear >

Station, Unit 1), ALAB-114, 6 AEC 253 (19/3); Cincinnati das >

& Electric Co. (William H. Zimmer Station), ALAB-79, 5 AEC 342 >

(1972). Where appeals are filed, the Appeal Board is not
limited in its review to those issues raised in the appeals. ,

Vermont Yankee Nuclear Power Coro. (Vermont Yankee Nuclear
Power Station), ALAB-124, 6 AEC 358, 361 (1973). Although it :

has the power to do so, the Appeal Board will not ordinarily
conduct a de novo review of the record and make its own
independent findings of fact since the Licensing Board is the

'basic fact-finder under Commission procedures. His.consin
Electric Power Co. (Point Beach Nuclear Plant No. 2), ALAB-78,
5 AEC 319 (1972). Nevertheless, the Appeal Board, as part of
its customary sua soonte review of an initial decision in the
absence of an appeal, may examine independently and with care
the totality of the evidence if the matter at hand is of an
unusual character. Southern California Edison Co. and San
Q112p Gas & Electric Co. (San Onofre Nuclear Generating
Station, Units 2 & 3), ALAB-432, 6 NRC 465 (1977). In this .

vein, in an o)erating license proceeding, the Appeal Board
will search tie record under its sua soonte authority to
ensure that there are no significant safety issues requiring
corrective action. Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), ALAB-729,17 NRC 814, 889
(1983), aff'd on other arounds, CLI 84-ll, 20 NRC 1 (1984).

,

l in addition, an Appeal Board has authority to make factual
findings, on the basis of record evidence, which are different
from those reached by a Licensing Board and can issue
supplementary findings of its own. Public Service Co.
of New Hampshire (Seabrook Station, Units 1 & 2), ALAB 422, 6 '

NRC 33, 42 (1977). The Appeal Board is free to disagree with
| the lower board's regulatory interpretation even if no party
| presses an appeal on the issue. Southern California Edison

[.9_,.(SanOnofreNuclearGeneratingStation, Units 2and3),!

ALAB 680, 16 NRC 127, 135 n.10 (1982), citina, Viroinia
Electric and Power Co. (North Anna Nuclear Power Station,

'
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Units 1 and 2), ALAB-491, P NRC 245, 247 (1978). The !
Appeal Board decision can be based upon grounds completely
foreign to those relied upon by the Licensing Board so long ||as the parties had a sufficient opportunity to address '

those new grounds with argument and, where appro)riate, |evidence. Id However, notwithstanding its aut1ority to
,

do so, the Appeal Board will normally be reluctant to search J

the record to determine whether it included sufficient ,

information to support conclusions for which the Licensing
Board failed to provide adequate justification. A remand, '

very possibly accompanied by an outright vacation of the ,

result reached below, would be the usual course where the !

Licensing Board's decision does not adequately support the j
conclusions reached therein. Seabrook, suora, 6 NRC at 42. :,

An Appeal Board is not obligated to rule on every discrete
;point adjudicated below, so long as the Board is able to render

a decision on other grounds that effectively dispose of the ,

t

appeal. Duke Power Co. (William B. McGuire Nuclear Station,
Units 1 and 2), ALAB 669,.15 NRC 453, 466 n.25 (1982), citina,
Houston Liahtina and Power Co. (Allens Creek Nuclear Generating '

Station, Unit 1), ALAB 625, 13 NRC 13, 15 (1981). !

The Appeal Board is not subject to the jurisdictional limita-|q tions placed upon Federal courts by the " case or controversy"3
(./ provision in Article III of the Constitution. Texas Utilities '

Generatina Co. (Comanche Peak Steam Electric Station, Units 1
and 2), ALAB-714, 17 NRC 86, 93 (1983), citina, Northern
States Power Co. (Prairie Island Nuclear Generating Plant,

.

!

Units 1 and 2), ALAB-455, 7 NRC 41, 54 (1978), remanded on
other arounds sub nom. Minnesota v. Nuclear Reaulatory -

Commission, 602 F.2d 412 (0.C. Cir. 1979). Therefore, there
is no insuperable barrier to the A' peal Board's rendition ofa

an advisory opinion on issues whic1 have been indisputably
,

'

mooted by events occurring subsequent to a Licensing Board's *

decision. However, this course will not be embarked upon in
the absence of the most compelling cause. Comanche Peak, 17
NRC at 93; Northern States Power Company (Prairie Island
Nuclear Generating Plant, Units 1 & 21, ALAB-455, 7 NRC 41, 54
(1978); Lona Island Liahtina Co. (Shorsam Nuclear Power
Station, Unit 1), ALAB 900, 28 NRC 275, 284 (1988). '

The Appeal Board, and the NRC in general, lacks the power to
decide whether a civil penalty assessed against an applicant
should be borne by the applicant's stockholders rather than t

its ratepayers. This is a n'atter to be determined by State
regulatory agencies. Public Service Co. of Indiana. Inc.
(Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB-
459, 7 NRC 179, 198 (1978).

i Once a partial initial decision (PID) has been appealed,
i supervening factual developments relating to major safety
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issues considered in the PID should be raised before the -

Appeal Board, not the Licensing Board. Gulf States Utilities i

A (River Bend Station, Units 1 & 2), ALAB-383, 5 NRC 609 -

'
(1977).

,

The Appeal Board normally lacks jurisdiction to entertain i

motions seeking review only of actions of the Director of !

Nuclear Reactor Regulation; the Commission itself is the forum
.

for_such review. Egg 10 CFR 6 2.206(c), Detroit Edison Co. :
'

(Enrico Fermi Atomic Power Plant, Unit 2), ALAB-466, 7 NRC 457
(1978). .

An Appeal Board lacks the authority to appoint specific *

Licensing Board members to preside over a particular proceed- .

ing. Such authority resides in the Commission or tSe Chairman
! of the Licensing Board Panel pursuant to 10 CFR SS 2.704 and
| 2.721. Lono Island Liahtina Co. (Shoreham Nuclear Power .

L Station, Unit 1), ALAB 901, 28 NRC 302, 307 (1988). ;

Although the absence of an appeal does not deprive the Appeal -

;

Board of the right to review an issue contested before a i
|

! Licensing Board, the Appeal Board must be judicious in taking i

i up new matters not previously put in controversy. Virainia
| Electric & Power Co. (North Anna Nuclear Power Station, Units

1 & 2), ALAB-491, 8 NRC 245, 247 (1978). ,

| An Appeal Board has the authority to take evidence -- partic-
ularly in regard to limited matters as to which the record is

| incomplete. Tennessee Valley Authority (Hartsville Nuclear
Plant, Units lA, 2A, IB & 2B), ALAB-467, 7 NRC 459, 461'

(1978). However, since the Licensing Board is the initial
fact-finder in NRC proceedings, an Appeal Board will exercise ,

its authority to take evidence only in exceptional circum- 1

stances. Public Service Co. of New Hamoshire (Seabrook Sta-
tion, Units 1 and 2), ALAB-891, 27 NRC 341, 351 (1988).

I

!

It is well-settled that the Appeal Board is empowered to .

decline the acceptance of a Licensing Board referral. Qg);g
,

Power CQ2 (Catawba Nuclear Station, Units 1 and 2), ALAB-
687, 16 NRC 460, 464 (1982), vacated in oart on other arounds, ,

CLI-83-19, 17 NRC 1041 (1983); Consumers Power Co. (Midland
Plant, Units 1 and 2), ALAB-634,13 NRC 96 (1981); Public
Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1191 (1977).L

|

When th time within which the Commission might have elected
to review an Appeal Board decision expires, any residual
jurisdiction retained by the Appeal Board expires. 10 CFR
6 2.717(a); Washinaton Public Power Supply System (WPPSS Nu-
clear Project Nos. 3 and 5), ALAB-501, 8 NRC 381, 382 (1978).

An adjudicatory board does not have jurisdiction to reopen a
record with respect to an issue when finality has attached to

JUNE 1989 APPEALS 14
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the resolution of that issue. This conclusion is not altered ;'--
'

by the fact that the board has another discrete issue pending
before it. Public Service Comoany of New Hamoshire (Seabrook
Station, Units 1 and 2), ALAB-513, 8 NRC 694, 695 (1978); !

Philadelohia Electric Co (Limerick Generating Station, Units ;

I and 2), LBP-83-25, 17 NRC 681, 684 (1983); Eg ific Gas and i

Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and ,

2), ALAB-782, 20 NRC 838, 841 n.8 (1984), citina, Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit No. 1), r

ALAB-766, 19 NRC 981, 983 (1984); Louisiana Power and Liaht
[ni (Waterford Steam Electric Station, Unit 3), ALAB-792, 20 .

'

NRC 1585, 1588 (1984), clarifie.d, ALAB-797, 21 NRC 6 (1985);
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit No. 1), ALAB-821, 22 NRC 750, 752 (1985). ]
Where finality has attached to some, but not all, issues, ;

an Appeal Board has jurisdiction to consider new matters ,

when there is a reasonable nexus between those matters
and the issues remaining before the Board. Pacific Gas
,and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2), ALAB-782, 20 NRC 838, 841 n.9 (1984), citina, Virainia
[lgetric and Power Co. (North Anna Nuclear Power Station,
Units 1 and 2), ALAB-551, 9 NRC 704, 707 (1979); touisiana
Power and Licht Co. (Waterford Steam Electric Station, Unit

f')\
3), ALAB 792, 20 NRC 1585, 1588 (1984), clarified, ALAB-797, !i

21 NRC 6 (1985); Metropolitan Edison Co. (Three Mile Islands
:'' Nuclear Station, Unit No.1), ALAB-821, 22 NRC 750, 752

| (1985); Lona Island Lichtina Co. (Shoreham Nuclear Power ,

| Station, Unit 1), ALAB 901, 28 NRC 302, 306-07 (1988). Sgg i

Houston Liahtina and-Power Co. (South Texas Project, Units 1
and 2), LBP-85-19, 21 NRC 1707, 1714 (1985). It is unimpor-

i tant whether the issues pending before the Appeal Board arose
from a motion to reopen the record or from an appeal of a' .

Licensing Bc,ard decision. The focus is on whether and what
issues remain before the Appeal Board. Waterford, twLta, 20 -

NRC at 1589 n.4, citina, North Anna, anta, 9 NRC at 708.

An Appeal Board has the inherent right to determine in the
first instance the scope of its jurisdiction. Thus, an Appeal
Board has jurisdiction to consider a petition which challengesi

! its deci:;ionmaking process, even though jurisdiction over the
substantive decisions themselves has passed to the Commission
on appeal. Philadelnhia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-840, 24 NRC 54, 58-59 and n.2

,

(1986), vacated, CL1 86-18, 24 NRC 501 (1986). Sgg [qngl

Island Liahtina Co. (Shoreham Nuclear Power Station Unit 1),
ALAB-901, 28 NRC 302, 305 (1988).

Appeal Board review will be routinely undertaken of ADX final
disposition of a licensing proceeding that either was or had

(] to be founded upon substantive determinations of significant
)Q safety or environmental issues. Washinaton Public Power

.
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,

Sunolv System (WPPSS Nuclear Project No. 2), ALAB 571, 10 NRC
687, 692 (1979), cited in Toledo Edison CL (Davis-Besse ;
Nuclear Power Station, Units 2 and 3), ALAB-652, 14 NRC 627,

;

628 (1981); Wisconsin Electric Power Co. (Point Beach Nuclear
Plant, Units I and 2), ALAB-739,18 NRC 335, 341 (1983),
citina, Sacramento Municinal Utility District (Rancho Seco
Nuclear Generating Station), ALAB 655, 14 NRC 799, 803 (1981); ;

Metropolitan Edison Co. (Three Mile Island Nuclear Station -
Unit No. 1), ALAB 826, 22 NRC 893, 894 (1985).

,

In the course of its review of an initial decision in a
construction permit proceeding, an Appeal Board is free to |
sua soonte raise issues which were neither presented to nor

,

considered by the Licensing Board. Viroinia Electric and
Power Co, (North Anna Nuclear Power Station, Units 1 & 2),, '

ALAB-551, 9 NRC 704, 707 (1979).

If conditions on a license are invalid, the Appeal Board may
'

either remand the matter or prescribe a remedy itself.
Carolina Power & Licht Co. (Shearon Harris Nuclear Power
Plant, Units 1, 2, 3 & 4), ALAB-577, 11 NRC 18, 31 (1980), >

reconsidered, ALAB-5Bl. Il NRC 233 (1980), modified,CLI-
| 80 12, 11 NRC 514 (1980).

9Once an Appeal Board has wholly terminated its review of an
initial decision -- whether it be a construction permit or an
operating license proceeding -- its jurisdiction over the
proceeding comes to an end. Virainia Electric & Power Co.
(North Anna Nuclear Power Station, Units 1 & 2), ALAB 551, 9
NRC 704, 708 (1979).

,

,

Appeal Board opinions that, in the circumstances of the |
particular case, are essentially advisory in nature will be
reserved (if given at all) for issues of demonstrable
recurring importance. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 390 n.4 '

(1983); Lona Island Liahtina Co. (Shoreham Nuclear Power *

Station, Unit 1),ALAB-900,28NRC275,284-85(1988).
;

Jurisdiction to rule on a motion to reopen filed after an ;

appeal has been taken to an initial decision rests with the
Appeal Board rather than the Licensing Board. Philadelphia

Electric Co. (Limerick Generating Station, Units I and 2),,

'

ALAB-726, 17 NRC 755, 757 n.3 (1983), citing, Metropolitan
Edison Co. (Three Mlle Island Nuclear Station, Unit No. 1),
ALAB-699, 16 NRC 1324, 1327 (1982); Houston Lichtina and Power ,

CL. (South Texas Project, Units 1 and 2), LBP 85-19, 21 NRC
*

1707, 1713 n.5 (1985).

Until exceptions are filed, there is literally no appeal to
invoke Appeal Board jurisdiction. Limerick, atta,17 NRC at
758. See aenerally 10 CfR 6 2.762(a); 10 CFR 9 2.785. Thus,
although an NRC Appeal Board has broader powers than most

JUNE 1989 APPEALS 16

.. . . --_ __ _ _ - _ _ __



,

,

L ( ,)
, ,

6 5.6.3 ;

I appellate bodies, neither the Board's sua sconte review
| authority nor its power, in exce tional circumstances, to take i

| evidence and make its own factua determinations enhances its
| knowledge of a proceeding before the proceeding reaches its .

| docket or operates to give it jurisdiction over an initial
1 decision immediately upon the initial decision's issuance. -

1.imerick, suora, 17 NRC at 758.
.

| Once an appeal has been filed from a Licensing Board's |
decision resolving a particular issue, jurisdiction over that
issue passes from the Licensing Board to the Appeal Board, i

Georaia Power Co. (Alvin W. Vogtle Electric Generating Plant,
.

Units 1 and 2), ALAB 859, 25 NRC 23, 27 (1987). [

5.6.2 Parties' Opportunity to be Heard on Appeal ;
'

| On considering an issue on appeal, the Appeal Board should not
act on the issue on the basis of the receipt of Staff views
only without affording equal opportunity to other parties to
express their views, yarpont Yankee Nuclear Power Corp.
(Vermont Yankee Nuclear Power Station), CLI-76-14, 4 NRC 163 -

(1976); Alabama Power Co. (Joseph M. Farley Nuclear Plant,
Units 1 and 2), CLI-74-12, 7 AEC 203, 204 n.3 (1974).

f '

( Requests for emergency relief which require adjudicatory
boards to act without giving the parties who will be adverselyN

affected a chance to be heard ought to be reserved for
palpably meritorious cases and filed only for the most
serious reasons. The Appeal Board will grant emergency relief
without affording the adverse parties at least some oppor-
tunity to be heard in opposition only in the most extraordi-
nary circumstances. Consumers Power Co. (Midland Plant, Units
1 and 2), ALAB-395, 5 NRC 772, 780 n.27 (1977).

5.6.3 Standards for Reversing Licensing Board on Findings of Fact

The Cnmmission's regulations exalicitly provide that the
Commission or the Appeal Board 1as the authority to modify ,

or set aside findings made by the Licensing Board, 10 CFR
99 2.740(b), 2.785; Public Service C3. of New Hampshire
(Seabrook Station, Units 1 and 2), CL1 78-1, 7 NRC 1, 29
(1978).

In acting for the Commission, the Appeal Board need not accept ,

| every finding a Licensing Board makes and the Appeal Board
i will not apply the " clearly erroneous" test of Rule 52(a) of

the Federal Rules of Civil Procedure, which governs appellate
L review of district court findings. But the Appeal Board is

not free to disregard the fact that Licensing Boards are the'

Commission's primary factfinding tribunals. Northerr Indigna'

Public Service Co. (Bailly Generating Station, Nuclear-1),
ALAB-303, 2-NRC 858, 867 (1975). In this regard, Appeal
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Boards are reluctant to make essentially basic environmental >

findings which did not receive Staff consideiation in the FES
or adequate attention at the Licensing Board hearing. Texas
Utilities Generatina Co. (Comanche Peak Steam Electric
Station, Units I and 2), ALAB-260, 1 NRC 51, 55 (1975).

Although an Appeal Board is not bound by the factual findings
of the Licensing Board, until the Appeal Board can review the :
record itself or the appellant demonstrates the inadequacy of :
the Licensing Board's findings, those findings deserve the
Appeal Board's respect. Toledo Edison Co. (Davis-Besse
Nuclear Power Station, Units 1, 2 and 3), ALAB 385, 5 NRC 621
(1977). ,

The normal deference that an appellate body owes to the trier
of the facts when reviewing a decision on the merits is thus
even more compelling at the preliminary state of review.
Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), ALAB-680, 16 NRC 127, 133 (1982),

.

'

citina, Toledo Edison Co. (Davis-8 esse Nuclear Power Station,
Units 1, 2 and 3), ALAB 385, 5 NRC 621, 629 (1977).

In general, an Appeal Board has the right to reject or modify
findings of a Licensing Board if, after giving the Licensing
Board's decision the probative force it intrinsically -

commands, the Appeal Board is convinced that the record
compels a different result. Niaaara Mohawk Power Coro. (Nine
Mile Point Nuclear Station, Unit 2), ALAB-264,1 NRC 347, 357

,

(1975); accord, Northern Indiana Public Service Co., ALAB-303
:Upra; Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-781, 20 NRC 819, 834 (1984);
Carolina Power and Liaht Co. and North Carolina Eastern
Municipal Power Aaency (Shearon Harris Nuclear Power Plant),
ALAB-837, 23 NP,C 525, 531 (1986); Carolina Power and Licht Co. >

and North Carolina Eastern Municipal Power Aaency (Shearon
Harris Nuclear Power Plant), ALAB 852, 24 NRC 532, 537

;(1986); Carolina Power and Licht Co. and North Carolina
,

Eastern Municipal Power Aaency (Shearon Harris Nuclear Power
Plant), ALAB-856, 24 NRC 802, 811 (1986); General Public
Utilities Nuclear Coro. (Three Mile Island Nuclear Station,
Unit 1), ALAB-881, 26 NRC 465, 473 (1987). The same standard
applies even if the Appeal Board is conducting a review slg
sponte. Etcramento Municipal Utility District (Rancho Seco >

Nuclear Generating Station), ALAB-655, 14 NRC 799, 803 (1981).
In fact, where the record will fairly sustain a result deemed
" preferable" by the agency to the one selected by the
Licensing Board, the agency may substitute its judgment for
that of the lower Board. Tennessee Valley Authority (Harts-

,

'

ville Nuclear Plant, Units lA, 2A, IB & 28), ALAB-367, 5 NRC
92 (1977); Duke Power Co. (Catawba Nuclear Station Units 1 &
2), ALAB-355, 4 NRC 397, 402-405 (1976). Nevertheless, a
finding by a Licensing Board will not be overturned simply

,
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because the A9 peal Board might have reached a different result
had it been tbe primary fact-finder. Pacific Gas & Electric

,

[p_,. (Diablo Canyon Nuclear Power Plant, Unit 2), ALAB-254, 8
AEC 1184, 1187-118B (1975); Wisconsin Electric Power Co. '

(Point Beach Nuclear Plant, Unit 2), ALAB-78, 5 AEC 319, 322 .

(1972). -Moreover, the " substantial evidence" rule does not
apply to the NRC's internal review process and hence does not
control an Appeal Board's evaluation of Licensing Board ;

decisions. Catawba, supra, 4 NRC at 402-405.

Notwithstanding its authority to do so, the Appeal Board
will normally be reluctant to search the record to deter-
mine whether it included sufficient information to sop-
port conclusions for which the Licensing Board failed to
provide adequate justification. A remand, very possibly

,

accompanied by an outright vacation of tE result reached
; belov, would be the usual course where the Licensing

,
' Board's decision does not adequately support the conclu- '

sions reached therein. P_yblic Service Co. of New Hamo- |

shire (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC
33, 42 (1977). Thus, a Licensing Board's failure to clearly -

set forth the basis for its decision is ground for reversal.
The Appeal Board is not constrained to reverse the Licensing
Board, however. The Appeal Board may make factual findings

(nV) based on its own review of the record and decide the case
accordingly. Louisiana Power & Liaht Ch (Waterford Steam
Electric Station, Unit 3), ALAB-732, 17 NRC 1076, 1087 n.12

| (1983).

Licensing Board determinations on the timeliness of filing of
motions are unlikely to be reversed on appeal as long as they

I are based on a rational foundation. Lona Island Liahtina Co.
| (Shoreham Nuclear Power Station, Unit 1), ALAB 832, 23 NRC
| 135, 159-160 (1986), rev'd in nart on other arounds, CLI-
.

87-12, 26 NRC 383 (1987). A Licensing Board's determination
| that an intervenor has properly r,tised and presented an issue

for adjudication is entitled to substantial deference and willt

be overturned only when it lacks a rational foundation. Long
Island Liahtino Co (Shoreham Nuclear Power Station, Unit 1),x ,

ALAB-855, 24 PC 792, 795 (1986).

On specific matters, a Licensing Board's determination as to a >

petitioner's " personal interest" will be reversed only if it
is irrational. Duouesne Liaht Co. (Beaver Valley Power

i Station, Unit 1), ALAB 109, 6 AEC 243, 244 (1973); Northern
! States Power Co. (Prairie Island Nuclear Generating Plant,

Units 1 & 2), ALAB-107, 6 AEC 188, 193 (1973). Where a
Licensing Board has permitted a petitioner to amend his
petition to cure defects prior to issuance of a final order,

p allowance of an opportunity to amend will not be disturbed by
the Appeal Board absent a showing of gross abuse of discre-i( tion. Prairie Island, apn.
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A determination of fact in an adjudicatory proceeding which is !
necessarily grounded wholly in a nonadversary presentation is
not entitled to be accorded generic effect, even if the
determination relates to a seemingly generic matter rather
than to some specific aspect of the facility in question.

'

Washinoton Public Power Sunolv System (WPPSS Nuclear Projects
No. 3 & 5), ALAB 485, 7 NRC 986, 980 (1978). ;

Adjudicatory decisions must be supported by evidence properly ;

in the record. Pacific Gas & Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 & 2), ALAB-580,11 NRC 227, 230 f

(1980). An Appeal Board will affirm a Licensing Board finding
which was based on testimony later withdrawn from the record,
if there is sufficient evider;ce elsewhere in the record to

support the finding. Cleveland Electric illuminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24 NRC
64, 84 (1986).

Where a Licensing Board imposes an incorrect remedy, an
Appeal Board will search for a proper one. f rolina Power

.

;

& Liaht Co.-(Shearon Harris Nuclear Power Plant, Units 1, 2,
.

3 & 4), ALAB-581, 11 NRC 233, 234-235 (1980), modified, CLI-
80 12, 11 NRC 514 (1980).

5.6.4 Grounds for Immediate Suspension of Construction Permit by
Appeal Board

i

The Appeal Board, ancillary to its appellate jurisdiction, has
,

authority to suspend a decision authorizing issuance of a
construction permit. Union Electric Co. (Callaway Plant,
Units 1 & 2), AlAB-348, 4 NRC 225 (1976). Immediate revocation
or suspension of a construction permit, upon review of the
issuance thereof, is appropriate if the Appeal Board finds
deficiencies that:

(a) pose a hazard during construction;

(b) need to be corrected before further construction takes
place;

(c) are incorrectable; or

(d) might result in significant environmental harm if
construction is permitted to continue.

Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 & 3), ALAB-268, 1 NRC 383, 401 (1975).

|
Whether a public utility commission's consent is required
before construction contracts can be entered into and carried
out is a question of State law. If the State authorities want
to suspend construction pending the results of the public
utility commission's review, it is their prerogative. But the
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Appeal Board will not suspend construction on the " strength of
nothing more than potentiality of action adverse to the i

facility being taken by another agency" (citation omitted).
Cleveland Electric 111uminatina Co. (Perry Nuclear Power
Plant, Units 1 & 2), ALAB-443, 6 NRC 741, 748 (1977).

5.6.5 Inmediate Effectiveness of Appeal Board Decision j

Decisions of Appeal Boards which are immediately effective are
presumptively valid. Unless and until such a decision is ;
stayed or overturned by the appro)riate authority, it is
entitled to full recognition. Pu )1ic Service Co. of New
Hamoshire (Seabrook Station, Units 1 & 2), ALAB-423, 6 NRC i

115, 117 (1977). ;

Decisions and orders of an Appeal Board are inundiately
effective. Absent t.n Appeal Board's or the Commission's
issuance of a stay, a Licensing Board is both entitled
and duty-bound to carry out Appeal Board directives with
suitable dispatch. Duke Power comoany (Perkins Nuclear
Station, Units 1, 2, and 3), ALAB-597, 11 NRC 870, 873-874 :

(1980).

5.6.6 Effect of Appeal Board Affirmance as Precedent
i

(j If an Appeal Board affirms a Licensing Board decision as to'
which no exceptions have been filed without extended discus-
sion, the Licensing Board's decision does not necessarily
have the same precedential value as Appeal Board decisions.
Portland General Electric Co. (Trojan Nuclear Plant), ALAB- '

181, 7 AEC 207, 208 n.4 (1974). Where no exceptions have been
filed and the Appeal Board states that there is "no error
requiring corrective action," the Appeal Board's affirmance of ;

the Licensing Board's decision cannot be read as necessarily
signifying approval of everything said by the Licensing Board.
The inference cannot be drawn that the Appeal Board agrees
with all the reasoning by which the Licensing Board justified
its decision or with the Licensing Board's discussion Of
matters which do not have a direct bearing on the outcome.
1L ; Consumers Power Co. (Big Rock Point Plant), ALAB-795, '

21 NRC 1, 2-3 (1985).

An Appeal Board will not give stare decisis effect to
Licensing Board conclusions on legal issues not brought to it
by way of an appeal. Arizona Public Service Co. (Palo Verde
Nuclear Generating Station, Units 1, 2 and 3), ALAB-713, 17
NRC 83, 85 (1983), citina, Duke Power Co. (Cherokee Nuclear
Station, Units 1, 2 and 3), ALAB-482, 7 NRC 979, 981 n.4
(1978); General Electric Co. (Vallecitos Nuclear Center -
General Electric Test Reactor, Operating License No. TR-1),G

/j ALAB-720, 17 NRC 397, 402 n.7 (1983); Consumers Power Co. (Big
(' Rock Point Plant), ALAB 795, 21 NRC 1, 2 (1985); MetroDolitan

Edison Co. (Three Mile Island Nuclear Station, Unit No. 1),
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ALAB 826, 22 NRC 893, 894 n.6 (1985). En Florida Power and
Licht Co. (St. Lucie Nuclear Power Plant, Unit.1), ALAB 893,
27 NRC 627, 629 n.5 (1988).

P

5.6.6.1 Precedential Effect of Unpublished Opinions of Appeal Boards

Unless published in the official NRC reports, decisions and '

orders of Appeal Boards are usually not to be given preceden-
tial effect in other proceedings. Pacific Gas and Electric ,

1 (Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-
592 11 NRC 744, 745 (1980).3

5.6.7 Disqualification of Appeal Board Member .

In denying a petition to review a decision by an Appeal t

Board member who decided not to recuse himself, the Com- .

mission ruled that in the absence of bias, an Appeal Board
,

member who participated as an adjudicator on appeal in a
construction permit proceeding need not disqualify himself
from participating as an adjudicator in the operating ;

license proceeding for the same facility. Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), CLI 80-II, 11 NRC 511, 512 (1980).

5.7 Slays Pendina Anoeal

Under 10 CFR 9 2.764(f)(2), upon receipt of a Licensing Board's ,

decision authorizing the issuance of a full power operating license,
the Commission will determine, twL sponte, whether to stay the :
effectiveness of the decision. Criteria to be considered by the -

Commission include, but are not limited to: the gravity of the
substantive issue; the likelihood that it has been resolved incor-
rectly below; and the degree to which correct resolution of the issue '

would be prejudiced by operation pending review. Until the Commis-
sion speaks, the Licensing Board's decision is considered to be
automatically stayed. Duke Power Co. (William B. McGuire Nuclear
Station, Units 1 and ?), ALAB-647, 14 NRC 27 (1981); Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), CL1-85-13,
22 NRC 1, 2 n.1 (1985); Philadelphia Electric Co. (Limerick Generat-
ing Station, Units 1 and 2), CLI-85-15, 22 NRC 184, 185 n.2 (1985).

.

An intervenor's speculative comments are insufficient grounds for a
stay of a Licen:;ing Board's authorization of a full power operating
license. The intervenor must challenge the Licensing Board's sub-
stantive conclusions concerning contested issues in the proceeding.
Carolina Power and Licht Co. and North Carolina Eastern MuniciDal
Power Aaency (Shearon Harris Nuclear Power Plant), CLI-87-1, 25 NRC
1, 4 (1987), aff'd, Eddleman v. NRC, 825 F 2d 46 (4th Cir. 1987). .

The Commission's denial of a stay, pursuant to its immediate
effectiveness review, does not preclude a party from petitioning
under 10 CFR 6 2.786 for appellate review of any Appeal Board
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" decisions affirming the Licensing Board's conclusions. Shearon

Harris, supra,' 25_ NRC at 4 n.3, citina,10 CFR & 2.764(9).

Before a full power license can be issued for a plant, the Commis- !
[ sion must' complete its immediate affectiveness review of the '

a pertinent Licensing Board decision pursuant to 10 CFR 9 2.764(f)(2).
,

Southern California Edison Co. (San Onofre Nuclear Generating 'm'

Station, Units 2 and 3), ALAB-680, 15 NRC 127, 144 n.26 (1982).

A stay of the effectiveness of a Licensing Board decision pending i

appeal of that decision to the Appeal Board may be sought by the l
party appealing the decision. Such a stay is normelly sought by
written motion, although, in extraordinary circumstances, a stay
ex carte may be granted. Sag, R&, Northern Indiana Public !

,

Service Co. (Bailly Generating Station, Nuclear-1), ALAB-192, 7 *

AEC 420 (1974). The movant may submit affidavits in suoport of |his motion; opposing parties may file oppssing affidavits, and it
is appropriate for the appellate tribunal to accept and consider

_

such affidavits in ruling on the motion for a stay. Public Serv-
ice Co. of New Hamoshire (Seabrook Station, Units 1 & 2), ALAB- -

356, 4 NRC 525 (?,976). The party seeking a stay nears the burden
of marshalling the evidence and making the arguments which demon- :

strate his entitlement to it. Consumers Power Co. (Midland Plant, '

gg Units 1 & 2), ALAB 395, 5 NRC 772, 785 (1977).
< t :( / General assertions, in conclusionary teras, of alleged harmful '
''

effects are insufficient to demonstrate entitlement to a stay. I

United States Department of Eneroy. Project Mancoement Cord. . Tennes- i
see Vallev Authorjtv (Clinch River Breeder Reactor Plant), ALAB-721,
17 NRC 539, 544 (1983), citino, Public Serytce Co. of Oklahoma ;

(Black Fox Station. Units 1 and 2), ALAB 505, 8 NRC 527, 530 (1978). '

In the past it.has been held that, as a general rule, motions for
stay of a Licensing Board action should be directed to the Licensing
Board in the first instance. Under those earlier rulings, the- Appeal +

Board made it clear that, while filing' a motion for a stay with the
Licensing Board is not a aurisdictional prerequisite to seeking a ;stay from the Appeal Board, Public Service Co. of Hew Hampshire
(Seabrook Station, Units 1 & 2), ALAB-338, 4 NRC 10 (1976), the
failure, without good cause, to first seek a stay from the Licensing
Board is a factor which the Appeal Board may properly take into ;

account in deciding whether it should itself grant the requested
stay. Sag Consumers Power Co. (Midland Plant, Units _1 & 2), ALAB- ,

395, 5 NRC 772 (1977); Public Service Co. of New Hampshir_q, ALAB-338 '

supra. See also Toledo Edison Co. (Davis-Besse Nuclear Power Plant), ;

ALAB-25, 4 AEC 633, 634 (1971). More recently, however, amendments i
to 10 CFR 9 2.788 on stays pending review have made it clear that a
request for stay may be filed with either the Licensing Board or the 1

Appeal Board. 10 CFR 9 2.788(f).

f9- An Appeal Board has the power to stay the effectiveness of conditions '

.V imposed in a construction permit without staying the effectiveness of "
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the permit itself. Toledo fdison Co. (Davis Besse Nuclear Power
Station, Units 1, 2 & 3), ALAB-385, 5 NRC 621 (1977).

An Appeal Board may also entertain and grant a motion for a stay
pending remand of a Licensing Board decision. Egg Public Service Co.
of_liew Hamoshire (Seabrook Station, Units 1 & 2), CL1-77 8, 5 NRC 503
(1977).

In addition to stays pending appeals to the Appeal Board, the Appeal
,

Board itself will entertain requests for stays pending judicial
review of its own decision. The Viroinia Petroleum Jobbers criteria
(these criteria have been incorporated into the regulations -- icg ,

Section 5.7.1 infra) for granting stays are applicable in such a
situation. Northern Indiana Public Service Co. (Bailly Generating
Station, Nuclear-1), ALAB 224, 8 AEC 244, 272 (1974).

'

A party aggrieved by an Appeal Board decision denying a stay
should apply to the Commission for a stay under 10 CFR 6 2.788(a),

'(h), rather than petition for review under 10 CFR 6 2.786(b).
Metropolitan Edison Comnany (Three Mile Island Nuclear Station,
Unit 2), CL1-78-3, 7 NRC 307, 308 n.2 (1978); Public Service

'

Co. of New Hamnshire (Seabrook Station, Units 1 & 2), CL1-78-1,
7 NRC 1, 30 n.44 (1978). Under 10 CFR 6 2.788(a), a party may move
for a stay of an Appeal Board decision pending Commission review if
such motion is filed within the period of time after service of the
decision for which a stay is sought as set forth in Section 2.788(a).
Consolidated Edison Co. of N.Y.. Inc. (Indian Point Station, No. 2),
ALAB 414, 5 NRC 1425, 1427 (1977). The date of service for purposes
of computing the time for filing a stay motion under Section 2.788 is ,

the date on which the Docketing and Service Branch of the Office of
the Secretary of the Commission serves the order or decision. JL
at 5 NRC 1427-1428.

Despite its subordinate status, an Appeal Board is empowered by 10
.'CFR & 2.764(g) to grant a 10 CFR & 2.788 stay without regard to what

the Commission has done or might do in its sua spente review. This
power is granted at least in part because the factors that the
Commission is to consider in making its 10 CFR 6 2.764 determination <

do not coincide with the criteria set out for the Appeal Board in the
Viroinia Petroleum Jobbers case. Duke Power Co. (William B. McGuire
Nuclear Station, Units 1 and 2), ALAB 647, 14 NRC 27, 30 n.6 (1981).
San Philadelnhia Electric Co. (Limerick Generating Station, Units 1
and 2), ALAB-814, 22 NRC 191, 194-195 (1985).

If, absent a stay pending appeal, the status auo will be irreparably
altered, grant of a stay may be justified to preserve the Commis-
sion's ability to consider, if appropriate, the merits of a case.
Texas Utilities Generatina Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), CLI-83-6, 17 NRC 333, 334 (1983).
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S.7.1 Requirements for a Stay Pending Appeal

The Rule of Practice do not provide for an automatic stayr

of an order upon the filing of a notice of appeal. Texas
Utilities Generatina Co. (Comanche Peak Steam Electric .

Station, Units 1 and 2), ALAB-714, 17 NRC 86, 97 (1983).

The Appeal Board has long held that a stay of an initial
decision will be granted only upon a showing similar to that
required for a preliminary injunction in the Federal courts. '

Boston Edison Co. (Pilgrim Nuclear Power Station), ALAB 81,
5 AEC 348 (1972). The test to be applied for such a showing
is that laid down in Virainia Petroleum Jobbers Ass'n v. FPC,
259 F.2d 921, 925 (D.C. Cir. 1958). Public Service Co. of ,

New Hampshire (Seabrook Station, Units 1 & 2), ALAB-338, 4
NRC 10 (1976); Philadelphia Electric Co. (Peach Bottom Atomic
Power Station Units 2 & 3), ALAB-221, 8 AEC 95, 96 (1974);
Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 & 3), ALAB 199, 7 AEC 478, 480 (1974); North-
ern Indiana Public Service Co. (Bailly Generating Station,
Nuclear-1), ALAB-192, 7 AEC 420, 421 (1974). See also Dukt
Power Co. (William B. McGuire Nuclear Station, Units 1 and 2),

(N ALAB-647, 14 NRC 27 (1981); South Carolina Electric and Gas
~

i

) h (Virgil C. Summer Nuclear Station, Unit 1), ALAB-643, 13
NRC 898 (1981); Florida Power and liaht Co. (Turkey Point :

v-

Nuclear Generating Plant, Units 3 and 4), LBP-81-30,14 NRC ,

357 (1981); Southern California Edison Co. (San Onofre
,

Nuclear Generating Station, Units 2 and 3), ALAB-673, 15 NRC
688, 691 (1982); South Carolina Electric and Gas Co. (Virgil
C. Summer Nuclear Station, Unit 1), LBP-82-84, 16 NRC 1183,
1184-85 (1982); Commonwealth Edison Co. (Byron Nuclear Power
Station, Units 1 and 2), LBP-83-40, 18 NRC 93, 96-97 (1983);
Metronolitan Edison Co (Three Mile Island Nuclear Station,om
Unit 1), CLI-84-17, 20 NRC 801, 803 n.3 (1984); Lona Island '

Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), CLI-
'84-21, 20 NRC 1437, 1440 (1984); Philadelphia Electric Co.

(Limerick Generating Station, Units 1 and 2), ALAB-789, 20
NRC 1443, 1446 (1984); Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), ALAB-794, 20 NRC 1630, 1632 n.7
(1984); Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB 808, 21 NRC 1595, 1599 (1985);
Lona Island liahtina Co. (Shoreham Nuclear Power Station,
Unit 1), ALAB-810, 21 NRC 1616, 1618 (1985); Pacific Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2), CLI-85-14, 22 NRC 177,178 n.1 (1985); Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-814, 22 NRC 191,193,194 (1985); . Cleveland Electric
Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),

(7, ALAB-820, 22 NRC 743, 746 n.5 (1985); Texas Utilities Eleg-
-( ) tric Co. (Comanche Peak Steam Electric Station, Unit 1), CLI-

U 86-4, 23 NRC 113, 121-122 (1986); Philadelphia Electric Co.
(Limerick Generating Station, Unit 1), ALAB-835, 23 NRC 267,
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270 (1986); Pacific Gas and Electric Ch (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), CLI-86-12, 24 NRC 1, 5
(1986), rev'd and remanded on other aroundi, San Luis Obispo
Mothers for Peace v. NRC, 799 F.2d 1268 (9th Cir. 1986);
Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), ALAB 865, 25 NRC 430, 435 (1987); Pitc,1fic Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-877, 26 NRC 287, 290 (1987). Under this test, four
factors are examined:

(1) has the movant made a strong showing that it is likely to
prevati upon the merits of its appeal;

(2) has the movant shown that, without the requested
relief, it will be irreparably injured;

(3) would the issuance of a stay substantially harm other
parties interested in the proceeding;

(4) where does the public interest lie?

The Virainia Petroleum Jobbers criteria for granting a
stay have been incorporated into the regulations at 10 CFR
6 2.788(e). Southern California Edison Co. (San Onofre
Nuclear Generating Station, Units 2 and 3), ALAB-680, 16 NRC
127, 130 (1982). Since that taction merely codifies long-
standing agency practice which parallels that of the courts,
Consumers Power Co. (Midland Plant, Units 1 & 2), ALAB-458,
7 NRC 155, 170 (1978), prior agency case law delineating the
application of the Virainia Petroleum Jobbers criteria
presumably remains applicable.

The Virainia Petroleum Jobbers rule applies not only to stays
of initial decisions of Licensing Boards, but also to stays of
Licensing Board proceedings in general, Allied General Nuclear
Services (Barnwell Nuclear fuel Plant Separations f acility),
ALAB-296, 2 NRC 671 (1975), and stays pending judicial review,
Northern Indiana Public Service Co. (Bailly Generating
Station, Nuclear-1), ALAB-224, 8 AEC 244, 272 (1974). In
addition, the concept of a stay pending consideration by the
Appeal Board of a petition for directed certification has been
recognized. Kansas Gas & Electric Co. (Wolf Creek Nuclear
Generating Station, Unit 1), ALAB-307, 3 NRC 17 (1976). The
rule applies to stays of limited work authorizations, Public
Service Co. of Indiana. Inc. (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-437, 6 NRC 630 (1977), as well as
to requests for emergency stays pending final disposition of
a stay motion. Florida Power & Licht Co. (St. Lucie Nuclear
Power Plant, Unit 2), ALAB-404, 5 NRC 1185, 1186-89 (1977).
The rule also applies to stays of implementation and enforce-
ment of radiation protection standards. Environmental
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/ Radiation Protection Standards for Nuclear Power Ooerations, ;

(40 CFR 6 190), CLI 81-4, 13 NRC 298 (1981); Uranium Mill
licensino Reauirements (10 CFR Parts 30, 40, 70 and 150), CLI- i

81-9, 13 NRC 460, 463 (1981). It also applies to postpone- I

ments of the effectiveness of a license amendment issued by
,

the NRC Staff. In the case of a request-for postponement of
an amendment, the Commission has stated that a bare claim of

.an absolute right to a prior hearing on the issuance of a
license amendment does not constitute a substantial showing of
irreparable injury as required by 10 CFR 6 2.788(e). Nuclear .

Fuel Services. Inc. and New York State Eneroy Research and1

Development Authority (Western New York Nuclear Service q
Center) CLI-81-29, 14 NRC 940 (1981). .

'

The Commission has recently issued revised regulations
concerning stays of the effectiveness of license amendments.
10 CFR 6 50.58(b)(6), as amended in 51 Fed. Reg 7744, 7765,

(March 6, 1986). The NRC Staff's issuance of an immediately
3effective license amendment based on a "no significant hazards :

consideration" finding is'a final determination which is not '!
subject to either a direct appeal or an indirect appeal to the '

Commission through the request for a stay. However, in :
special circumstances, the Commission may, on its own '

initiative, exercise its inherent discretionary supervisory ;

[T authority over the Staff's actions in order to review the

(V! -Staff's "no'significant hazards consideration" determination.
PEjfic Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), CLI-86-12, 24 NRC 1, 4-5 (1986), rev'd -

.

and remanded on 01her arounds, San Luis Obispo Mothers F_gt '

Peace v. NRG, 799 F.2d 1268 (9th Cir. 1986). -

Note that 10 CFR f 2.788 does not expressly deal with theo

matter of a stay pending remand of a proceeding to the
Licensing Board. Prior to the promulgation of Section 2.788,
the Commission held that the standards for issuance of a stay
pending proceedings on remand are less stringent than tho!.e of
the Virainta Petroleum Jobbers test. Public Service Co. of '

New Hamoshire (Seabrook Station, Units 1, 2 & 3), CLI-77-8, 5
NRC 503 (1977). In this vein, the Commission ruled that the
propriety of issuing a stay pending remand was to be deter-
mined on the basis of a traditional balance of equities and on '

consideration of possible prejudice to further actions
resulting from the remand proceedings. Similarly, in
Consumers Power Co. (Midland Plant, Units 1 & 2), ALAB-395, 5
NRC 772 (1977), the Appeal Board ruled that the criteria for a
stay pending remand differ from those required for a stay
pending appeal. Thus, it appears that the criteria set forth
in 10 CFR 2.788 may not apply to requests for stays pending
remand. In this same vein, where a litigant who has prevailed
on a judicial appeal of an NRC decision seeks a suspension of

7'T the effectiveness of the NRC decision pending remand, such a
\ J- suspension is not controlled by the Viroinia Petroleum Jobbers
'9' criteria but, instead, is dependent upon a balancing of all
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relevant equitable considerations. Consumers Power Co.
(Midland Plant, Units 1 & 2), ALAB-458, 7 NRC 155, 159-60
(1978). In such circumstances, the negative impact of the i

court's decision places a heavy burden of proof on those ,

opposing the stay. & at 7 NRC 160.

Where the four factors set forth in 10 CFR S 2.788(e) are
applicable, no single one of the factors is, of itself,
necessarily dispositive. Rather, the strength or weak- ,

'ness of the movant's showing on a particular factor will
determine how strong his showing on the other factors
must be in order to justify the relief he seeks. Public ,

Service Co. of New Hamoshire (Seabrook Station, Units 1 & 2),
ALAB-338, 4 NRC 10 (1976); Florida Power and Liaht Co. (Turkey
Point Nuclear Generating Plant, Units 3 and 4), LBP-81-30,14 >

NRC 357 (1981); Cleveland Electric Illuminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), ALAB-820, 22 NRC 743, 746
n.8 (1985). In any event, there should be more than a mere
showing of the possibility of legal error by a Licensing Board
to warrant a stay. Philadelphia Electric Co., ALAB-221 supra;
Philadelohia Electric Co. (Peach Bottom Atomic Power Station, i

'

Units 2 & 3), ALAB-158, 6 AEC 999 (1973). The establishment
of grounds for appeal is not itself sufficient to justify a
stay. Rather, there must be a strong probability that no ,

ground will remain upon which the Licensing Board's action
'

could be based. Toledo Edison Co. (Davis-Besse Nuclear Power
Station, Units 1, 2 & 3), ALAB-385, 5 NRC 621 (1977).

The factor which has proved most crucial in Appeal Board
deliberations with regard to stays pending appeal is the ,

question of irreparable injury to the movants if the stay is ,

not granted. Alabama Power Co. (Joseph M. Farley Nuclear
Plant, Units 1 and 2), CLI-81-27, 14 NRC 795 (1981); Public
Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-437, 6 NRC 630, 632 (1977); Texas
Utilities Generatina Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), ALAB-716, 17 NRC 341, 342 n.1 (1983);
United States Department of Eneroy. Pro.iect Manaaement Coro.,
Tennessee Valley Authority (Clinch River Breeder Reactor
Plant), ALAB-721, 17 NRC 539, 543 (1983); Metropolitan Edison
h (Three Mile Island Nuclear Station, Unit 1), CLI-84-17,
20 NRC 801, 804 (1984); Philadelohia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-789, 20 NRC 1443,
1446 (1984); Duke Power Co. (Catawba Nuclear Station, Units 1
and 2), ALAB-794, 20 NRC 1630, 1633 n.ll (1984); Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-808, 21 NRC 1595, 1599 (1985); Cleveland Electric

i Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2), '

| ALAB-820, 22 NRC 743, 746 & n.7 (1985); Philadelohia Electric
| h (Limerick Generating Station, Unit 1), ALAB-835, 23 NRC

267, 270 (1986); Public Service Co. of New Hamoshire (Seabrook ^

Station, Units 1 and 2), ALAB-865, 25 NRC 430, 436 (1987).
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Sfg, g.&, Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), CLI-77-27, 6 NRC 715, 716 (1977);
Rochester Gas and Electric Coro. (Sterling Power Project,
Nuclear Unit 1), ALAB-507, 8 NRC 551, 556 (1978); Lona Island .|
Lichtina Co. (Jamesport Nuclear Power Station, Units 1 and
2), ALAB-481, 7 NRC 807, 808 (1978). See also Westinahouse
slectric Coro. (Exports to the Philippines), CLI 80-14, 11
NRC 631, 662 (1980). It is the established rule that a party
is not ordinarily granted a stay of an administration order
without an appropriate showing of irreparable injury. 1, l
quoting Permian Basin Area Rate Cases, 390 U.S. 747, 773 I

(1968). A party must reasonably demonstrate, and not merely
allege, irreparable harm. Philadelohia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-814, 22 NRC 191, 196
(1985),'.titina, Duke Power Co. (Catawba Nuclear Station, Units j

1 and 2), ALAB-794, 20 NRC 1630, 1633-35 (1984).
'

The irreparable injury requirement is not satisfied by some
cost merely feared as liable to occur at some indefinite time
in the future. Toledo Edison Co. (Davis-Besse Nuclear Power
Station, Units 1, 2 & 3), ALAB-385, 5 NRC 621 (1977). Nor are ,

actual injuries, however substantial in terms of money, time
and energy necessarily expended in the absence of a stay,

~! m
sufficient to justify a stay if not irreparable. Davis-Besse,,

supra. Sgg Public Service Co. of New Hampshire (Seabrookis) Station, Units 1 and 2), ALAB-865, 25 NRC 430, 437-38 (1987).
Similarly, mere litigation expense, even substantial and
unrecoupable cost, does not constitute irreparable injury.
Consumers Power Co. (Midland Plant, Units 1 & 2), ALAB-395,
5 NRC 772, 779 (1977); Allied-General Nuclear Services
(Barnwell Nuclear Fuel Plant Separation Facility), ALAB-296,
2 NRC 671 (1975); Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), CLI-84-17, 20 NRC 80), 804 (1984).

Similarly, the expense of an administrative proceeding is
usually not considered irreparable injury. Uranium Mill
licensino Reauirements (10 CFR Parts 30. 40 70. and 150),,

L CLI-81-9, 13 NRC 460, 465 (1981), citina, Bevers v. Bethlehem
Shiobuildina Coro., 303'U.S. 41 (1938) and Hornblower and

! Weeks-Hemobill Noves. Inc. v. Csaky, 427 F. Supp. 814
l

(S.D.N.Y. 1977).

The " level or degree of possibility of success" on the merits
L necessary to justify a stay will vary according to the

tribunal's assessment of the other factors that must be
considered in determining if a stay is warranted. Public
Service Comoany of Indiana. Inc. (Marble Hill Nuclear
Generating Station, Units 1 & 2), ALAB-437, 6 NRC 630, 632
(1977), citina, Washinaton Metropolitan Area Transit Commis-
sion v. Holiday Tours, 559 F.2d 841 (D.C. Cir. 1977). Where

, . O) there is no showing of irreparable injury absent a stay and1(
| -V
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the other factors do not favor the movant, an overwhelming
showing of likelihood of success on the merits is required to
obtain a stay. Florida Power & Licht _CL (St. Lucie Nuclear
Power Plant, Unit 2), ALAB-404, 5 NRC 1185, 1186-1189 (1977);
Cleveland Electric 111uminatina Ch (Perry Nuclear Power
Plant, Units 1 and 2), ALAB-820, 22 NP,C 743, 7A6 n.8 (1985)
(a virtual certainty of success on the f.erits). See also
Florida Power & Licht Co., ALAB 415, 5 NRC 1435, 1437 (1977)
to substantially the same effect; Public Service Co. of New-
Hampshire (Seabrook Station, Units 1 and 2), ALAB-865, 25 NRC-

430, 439 (1987).

To make a strong showing of likelihood of success on the
merits,'the movant must do more than list the possible grounds
for reversal. Toledo Edison Co. (Davis-Besse Nuclear Power
Station, Units 1, 2 & 3), ALAB-385, 5 NRC 621 (1977); Alabama
Power Co. (Joseph M. farley Nuclear Plant, Units 1 and 2),
CLI-81-27, 14 NRC 795 (1981). A party's expression of
confidence or expectation of success on the merits of its
appeal before the Commission or the Boards is too speculative
and is also insufficient. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-814, 22 NRC 191, 196
(1985), citina, Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), CL1-84-17, 20 NRC 801, 804-805
(1984).

On a motion for a stay, the burden of persuasion on the four
factors of Virainia Petroleum Jobbers (now set forth in 10 CFR
6 2.788) is on the movant. Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB-
493, 8 NRC 253, 270 (1978); Alabama Power Co. (Joseph M.
farley Nuclear Plant, Units 1 and 2), CL1-81-27,14 NRC 795
(1981).

In Lona Island tiahtina Co. (Jamesport Nuclear Power Station,
Units 1 & 2), ALAB-481, 7 NRC 807, 808 (1978), the Appeal
Board stressed the importance of the irreparable injury
requirement, stating that a party is not ordinarily granted a
stay absent an appropriate showing of irreparable injury.
Where a decision as to which a stay is sought does not allow
the issuance of any licensing authorization and does not
affect the status auo ante, the movant will not be injured by
the decision and there is, quite simply, nothing for the
Appeal Board to stay. Jamesport, supra.

The fact that an appeal might become moot following denial of
a motion for a stay does not per se constitute irreparable
injury, it must also be established that the activity that

;

will take place in the absence of a stay will bring about
concrete harm. lona Island Liahtina Co. (Shoreham Nuclear i

Power Station, Unit 1), ALAB-810, 21 NRC 1616, 1620 (1985),
citina, Duke Power Co. (Catawba Nuclear Station, Units 1 and

'

,

2), ALAB 794, 20 NRC 1630, 1635 (1984).
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Speculation about a nuclear accident does not, as a matter of
law, constitute.the imminent, irreparable injury. required for
staying a licensing decision. Cleveland Electric 111uminatina
A (Perry Nuclear Power Plant, Units 1 and 2), ALAB 820, 22 !

NRC 743, 748 n.20 (1985), citina, Pacific Gas and Electric Co. {o

(Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-84 5, |,

19 NRC 953, 964 (1984); Philadelohia Electric Co. (Limerick ;

Generating Station, Unit 1), ALAB 835, 23 NRC 267, 271 (1986). |
L

The risk of harm to the general public or the environment,

flowing from an accident during low power testing is |

n insufficient to constitute irreparabic injury. Public S.gr_ylte
| Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
L 865, 25 NRC 430, 437 (1987).

*

Mere exposure to the risk of full power operation of a
facility does not constitute irreparable injury when the risk :
is so low as- t'o be remote and speculative. Pacific Gas and -

Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and |
I 2), CLI-85-14, 22 NRC 177, 180 (1985). :
,

The importance of a showing of irreparable injury absent a ;
stay was stressed by the Appeal Board.in Public Service

'

cs
j. ] '\ - Comoany of Oklahoma (Black Fox Station, Units 1 and 2), ALAB- '

,.(#l~ '505, 8 NRC 527, 530 (1978), where the Appeal Board indicated
' that a stay application which does not-even attempt to make a

t.

r showing of irreparable injury is virtually assured of failure.
>

If the movant for a stay fails to meet its burden on the first
two 10 CFR $ 2.788(e) factors, it is not necessary to give ,

*lengthy consideration to balancing the other two factors.
Lona Island Liahtino Co. (Shoreham Nuclear Power Station, Unit j
1), ALAB-810, 21 NRC 1616, 1620 (1985), citina, Catawba,
supra, 20 NRC at 1635. figg Cleveland Electric 111uminatina
CL (Perry Nuclear Power Plant, Units 1 and 2), ALAB-820, 22
NRC 743, 746 n.8 (1985).

Although an applicant's economic interests are not generally I
within the proper scope of issues to be litigated in NRC
proceedings, a Board may consider such interests in determin-
ing whether, under the third stay criterion, the granting of a
stay would harm other parties. Thus, a Board may ccasider the
potential economic harm to an applicant caused by a stay of
the applicant's operating license. Philadelphia Electric Co.

(Limerick Generating Station, Units 1 and 2), ALAB-808, 21 NRC
1595,.1602-03 (1985). Egg, g , Louisiana Power and Licht
.0A (Waterford Steam Electric Station, Unit 3), CL1-85-3, 21
NRC 471- 477 (1985); florida Power and Liaht Co. (St. Lucie,

Nuclear Power Plant, Unit No. 2), ALAB-404, 5 NRC 1185,1188 .

(( T
(1977); Pacific Gas and Electric Co. (Diablo Canyon Nuclear

f Power Plant, Units 1 and 2), CLI-85-14, 22 NRC 177, 180
(1985).
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'

10'CFR 6 2.788 confers the right to seek stay relief only upon
- those who have filed (or intend to file) a timely appeal from '

the decision or order sought to be stayed. Portland General
Electric Co. (Trojan Nuclear Plant), ALAB-524, 9 NRC F5, 68-69 <

-(1979).

0.7.2 Stays Pending Remand After Judicial Review

Where a litigant who has prevailed upon a judicial appeal
of an NRC decision _ seeks a suspension of the effectiveness
of the NRC decision pending remand, such a suspensica is
not controlled by the Virainia Petroleum Jobbers criteria
but, instead, is dependent upon a balancing of all relevant
equitable considerations. Consumers Power Co. (Midland
Plant, Units 1 h 2), ALAB-458, 7 NRC 155, 159-60 (1978).
In such circumstances, the negative impact of the court's
decision' places a heavy burden of proof on those opposing
the stay. E at 7 NRC 160.

5.8 Specific ADDealable Matters

5.8.1 Rulings on Intervention

NRC regulations contain a special provision (10 CFR 9 2.714a)
allowing an interlocutory appeal from a Licensing Board ,

order on a petition for leave to intervene. Under 10 CFR
s 2 714a(b), a petitioner may appeal such an order but only if
the offect thereof is to deny the petition in its entirety --
i.e., to refuse petitioner entry into the case, flouston
Liahtina & Power Co. (Allens Creek Nuclear Generating Station,
Unit 1), ALAB-586, 11 NRC 472, 473 (1980); Puaet Sound Power
and licht Co. (Skagit/Hanford Nuclear Power Project, Units 1
and 2), ALAB-683, 16 NRC 160 (1982), citina, Texas Utilities
Generatian Co. (Comanche Peak Steam Electric Station, Units 1
and 2),-ALAB-599, 12 NRC 1, 2 (1980); Philadelphia Electric
.01. (Limerick Generating Station, Units 1 and 2), ALAB-828,
23 NRC 13, 18 n.6 (1986). Only the petitioner denied leave to
intervene can take an appeal of such an order. Detroit Edison
.01. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-709,17,

NRC 17, 22 n.7 (1983), citina, 10 CFR 5 2.714a(b). Petitioner'

L may not appeal an order admitting him as an intervenor but
, denying certain of his contentions. Gulf States Utilities Co.

(River Bend Station, Units 1 & 2), ALAB-329, 3 NRC 607 (1976):
Duke Power Co. (Perkins Nuclear Station, Units 1, 2 & 3),

P ALAB-302, 2 NRC 856 (1975); Puerto Rico Water Resources
Authority (North Coast Nuclear Plant, Unit 1), ALAB-286, 2 NRCi

L 213 (1975); Portland General Electric Co. (Pebble Springs
L Nuclear Plant, Units 1 & 2), ALAB-273,1 NRC 492, 494 (1975);

Boston Edison Co. (Pilgrim Nuclear Generating Station, Unit
2), ALAB-269, 1 NRC 411 (1975). Appellate review of a ruling,

rejecting some but not all of a petitioner's contentions iso
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anilable only-at the end of the case. 19110ern States Power
QL,. Pyrone Energy Park, Unit 1), ALAB 492, 8 NRC 251, 252
(1978) Similarly, where a proceeding is divided into two
segments for' convenience purposes and a petitioner is barred
from participation in one segment but not the other, that is
not such a denial of participation as will allow an interlocu-
tory appeal under 10 CFR S 2.714a. River Bend, supra, 3 NRC
607.

A State participating as an " interested State" under 10
CFR 6 2.715(c) may appeal an order barring such participa-
tion, but it may not seek review of an order which permits
the State to participate but excludes an issue which it seeks
to raise. River Bend, suora.

Only the petitioner may appeal from an order denying it leave
to intervene. USERDA (Clinch River Breeder Reactor Plant),
ALAB-345,-4 NRC 212 (1976). Other parties may file briefs in
suppot ' of or opposition to the appeal. 14 The Applicant,
the NRC Staff or-any other party may appeal.an order granting
a petition to intervene or request for a hearing in whole or
in part,- but only on the grounds that the petition or request
should have been denicA in whole. 10 CFR @-2.714(c); Public

n Service Co. of New Hampshire (Seabrook Station, Units 1 and
' 2), ALAB-896, 28 NRC 27, 30 (1988).
J

A Licensing Board's failure, after a reasonable len.gth of ;

time, to rule on a petition to intervene is tantamount to a
denial of the petition. Where the failure of the Licensing
Board to act is both unjustified and prejudicial, the
petitioner may seek interlocutory review of the Licensing
Board's delay under 10 CFR 9 2.714a. Detroit Edison Co.
(Greenwood Energy Center, Units 2 & 3), ALAB-376, 5 NRC 426
(1977).

Pursuant to-10 CFR s ?.714a, an appeal concerning an in-
tervention petition must await the ultimate grant or denial
of that petition. Detroit Edison Coreany (Greenwood Energy
Center, Units 2 & 3), ALAB-472, 7 NRC 570, 571 (1978). Theo

' = action of a Licensing Board in provisionally ordering a
hearing and in preliminarily ruling on petitions for leava to

i intervene is not appealable under 10 CFR S 2.714a in a
' situation where the Board cannot rule on contentions and the
| need for an evidentiary hearing until after the special

prehearing conference required under 10 CFR @ 2.751a and where
i the petitioners denied intervention may qualify on refiling.

Consumers Power Co. (Midland Plant, Units 1 & 2), LBP-78-27, 8
| NRC 275, 280 0 78). Similarly, a Licensing Board order which
| determines that petitioner has met the " interest" requirement

for intervention and that mitigating factors outweigh the
i n) |

|-( untimeliness of the petition but does not rule on whether |

| b petitioner has met the " contentions" requirement is |
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not a final disposition of the petition seeking leave to
intervene. Detroit Edison Company (Greenwood Energy Center,
Units 2 8 3), ALAd 472, 7 NRC 570, 571 (1978).

10 CFR S 2.714a does not authorize an appellant to file a
brief in reply to parties' briefs in opposition to the appeal.
Rather, leave to file a reply brief- must be obtained. ' Nuclear
Enqineerina Co. (Sheffield, Ill. Low-level Waste Disposal
Site), ALAB-473, 7 NRC 737, 745 n.9 (1978).

While the regulations do not explicitly provide for Com-
mission review of decisions on intervention, the Cortnission
has entertained appeals in this regard and review by the
Commission apparently may be sought. Florida Power & Liaht
fdl,. (St. Lucie Plant, Unit 2), CLI-78-12, 7 NRC 939 (1978).

Under settled practice, Appeal Boards do not on their own
initiative review Licensing Board orders granting or denying
intervention. If those affected do not deem themselves
sufficiently aggrieved to appeal, there is no reason for
Appeal Boards to concern themselves. Washinaton Public Power
Supply System (WPPSS Nuclear Project No. 2), ALAB-571,10 NRC
687, 688 (1979).

5.8.2 Scheduling Orders

Since scheduling is a matter of Licensing Board discretion,
the Appeal Boards generally will not interfere with scheduling
decisions absent a "truly exceptional situation." Virainia
Electric & Power Co. (North Anna Power Station, Unit 1 & 2),
ALAB-584, 11 NRC 451, 467 (1980); Public Service Co. of New
Hamoshire (Seabrook Station, Units 1 & 2), ALAB-295, 2 NRC 668
(1975); Public Service Co. of New Hampshire (Seabrook Station,
Units 1 & 2), ALAB-293, 2 NRC 660 (1975); N_grthern Indiana
Public Service Co. (Bailly Generating Station, Nuclear-1), |
ALAB-224, 8 AEC 244, 250 (1974); C1eveland-Elettric Illuminaj-
ina Co. (Parry Nuclear Power Plant, Units 1 and 2), ALAB-841,
24 NRC 64', 95 (1986). See also Consumers Power Co. (Midland
Plant, Units 1 & 2), ALAB-344, 4 NRC 207, 209 (1976) (Appeal
Board is reluctant to overturn or otherwise interfere with
scheduling orders of Licensing Boards absent due process i

problems); and Houston Liahtina and Power Co. (South Texas |
Project, Units 1 and 2), ALAB-637,13 NRC 367 (1981) (Appeal |
Board is loath to interfere with a Licensing Board's denial of i
a request to delay a proceeding where the Commission has |
ordered an expedited hearing; in such a case there must be a !

" compelling demonstration of a denial of due process or the
threat of immediate and serious irreparable harm" to invoke
discretionary review); Public Service Co. of New Hampshire
(Seabrook Station, Unitt 1 and 2), ALAB-858, 25 NRC 17, 21
(1987) (petitioner failed to substantiate its claim that a 3

Licensing Board decisior. to conduct simultaneous hearings
'l
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deprived it of the rightito a fair hearing); Public Service-
'

Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
;; 860, 25 NRC. 63, 68 (1987) (f.ppeal Board declined to exercise
' directed certification authority where intervenors' concerns-
L about' infringement- of procedural due process were premature);-

Philadg.lohia Electric Co.,(Limerick Generating Station,' Units 1
1 and 2), ALAB-863, 25 NRC 273, 277 (1987) (intervenor failed '

to show specific harm resulting from the Licensing Board's
,

severely. abbreviated hearing' schedule); Public Service Co. of
: New Hampshire (Seabrook Station, Units 1 and 2), ALAB-864, 25
NRC 417, 420-21_-(1987); Public Service Co. of New Hamoshira
(Seabrook Station, Units 1 and 2), ALAB-889, 27 NRC 265, ?69

.

(1988). !

in determining the fairness of a Licensing Board's scheduling
~

.,

'f _-decisions, an Appeal Board will consider the totality of the,

-relevant circumstances disclosed by the record. Seabrook,
supra,_25 NRC at 421; Sgabrook, ALAB 889, supra, 27 NRC at

,269. s

-Where a-party alleges _that a Licensing Board's expedited '

hearing schedule violated its right to procedural duiprocess -

by unreasonably limiting-its opportunity.to conduct aiscovery, ,

n.y an Appeal Board wil_1' examine: the amount of time allotted for
1- discovery; the number, scope, and complexity of the issues to-,

^l be-tried; whether there exists any practical re: son or
necessity for the expedited schedule; and.whether the party i
has demonstrated actual prejudice resulting from the expedited
hearing schedule. Seabroak, supra, 25 NRC at 421, 425-427. '

Akhough, absent special circumstances, the Appeal Board will
generally- review Licensing Board- scheduling determinations
only where confronted with-a claim of deprivation of due
process, the Appeal Board may, on-' occasion, review a-Licensing
Board scheduling matter when that scheduling appears to be
based on the Licensing Board's misapprehension of an Appeal
Board directive. _ Sag, e.o., Consumers Ppywgr Co. (Midland
Plant, Units 1 & 2), ALAB-468, 7 NRC 464, 468 (1978). |

Matters of scheduling rest peculiarly within the Licensing
Board's discretion; the Appeal Board is reluctant to review
scheduling orders, particularly when asked to do so on an
interlocutory basis. Consumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-541, 9 NRC 436, 438 (1979).'

5.8.3 Discovery Rulings

5.8.3.1 Rulings on Discovery Against Nonparties

n An order granting discovery against a nonparty is final and
i 1 appealable by that nonparty as of right. Consumers Power Co.
V. (Midland Plant, Units 1 & 2), ALAB-122, 6 AEC 322 (1973). An

order denying such discovery is wholly interlocutory and an !
,
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immediate appeal by the party seeking discovery is excluded
by 10 CFR 6 2.730(f). Commenwealth Edison Co. (Zion Station,
Units 1 & 2), ALAB-116, 6 AEC 258 (1973); Lona Island Liahtina

'

A (Shoreham Nuclear Power Station, Unit 1), ALAB-780, 20
NRC 378, 380-81 (1984). .

5.8.3.2 Rulings Curtailing Discovery

In appropriate int,tances, an order curtailing discovery
is appealable. To establish reversible error from cur-
tailment of discovery procedures, a party must demonstrate
that the action made it impossible to obtain crucial evi-
dence, and implicit in such a showing is proof that more
diligent discovery is imposf,1ble. Northern Indiana Public -
Service Co. (Bailly Generating Station, Nuclear-1), ALAB-303,
2 NRC 858, 869 (1975). Absent such circumstances, however, an
order denying discovery, and discovery orders in general are
not immediately appealable since they are interlocutory.
Houston Liahtina and Power Co. (South Texas Project, Units 1
and 2), ALAB-639, 13 NRC 469, 472 (1981); Public Service Co.
of Oklahoma (Black Fox Station, Units 1 & 2), ALAB-370, 5 NRC
131 (1977).

5.8.4' Refusal to Compel Joinder of Parties

A Licensing Board's refusal to compel joinder of certain
persons as parties to a proceeding is interlocutory in nature
and, pursuant to 10 CFR 6 2.730(f), is not immediately
appeal able. Public Service Co. of Oklahoma (Black Fox
Station, Units 1 & 2), ALAB-370, 5 NRC 131 (1977).

5.8.4.1 Order Consolidating Parties

Just as an order denying consolidation is interlocutory, an
order consolidating the participation of one party with others
may not be appealed prior to the conclusion of the proceeding.
Portland General Electric Company (Trojan Nuclear Plant),
ALAB-496, 8 NRC 308, 309-310 (1978); Public Service Co. of
Indiana. Inc. (Marble Hill Nuclear Generating Station, Units
1 & 2), ALAB-339, 4 NRC 20, 23 (1976).

5.8.5 Order Denying Summary Disposition

As is the case under Rule 56 of the Federal Rules of Civil
Procedure, an order denying a motion for summary disposition
under 10 CFR 9 2.749 is not immediately appealable. Pennsyl-

vania Power & Liaht Co. (Susquehanna Steam Electric Station,
Units 1 and 2), ALAB-641, 13 NRC 550 (1981); Louisiana Power &
Liaht Co. (Waterford Steam Electric Station, Unit 3), ALAB-
220, 8 AEC 93 (1974). Similarly, a deferral of action on, or
denial of, a motion for summary disposition does not fall
within the bounds of the 10 CFR s 2.714a exception to the
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prohibition on interlocutory appeals, and may not be appealed.
Pacific Gas and Electric Company (Stanislaus Nuclear Project,-
Unit No. 1), ALAB-400, 5 NRC 1175 (1977). (See als_o 3.5).

'

5.8.6 Procedural Irregularities >

Absent extraordinary circumstances, an Appeal Board will not
consider alleged procedural irregularities unless an ap)eal
has been taken by a party whose rights may have been su)stan-
tially affected by such irregularities. Boston Edison Co.
_(Pilgrim Nuclear Power Station, Unit 1), ALAB-231, 8 AEC 633,
634 (1974).

5.8.7 Matters of Recurring linportance

There is some indication that a matter of recurring procedural.
importance may be appealed in a particular case even though it
may no longer be determinative in that case. However, if it
is of insufficient general importance (for instance, whether
existing guidelines concerning cross-examination were properly
applied in an individual case), the Appeal Board will refuse
to hear the appeal. Public Service Company of Indiana. Inc.

(]jr (Marble Hill Nuclear Generating Station, Units 1 and 2),
ALAB-461, 7 NRC 313, 316 (1978).

5.8.8 Advisory Decisions on Trial Rulings

Advisory decisions on trial rulings which resulted in no
discernible injury ordinarily will not be considered on -

appeal. Toledo Edison Co. (Davis-Besse Nuclear Power
Station), ALAB-157, 6 AEC 858 (1973).

5.8.9 Order on Pre-LWA Activities

A Licensing Board order on the issue of whether offsite
activity can be undertaken prior to the issuance of an LWA or
a construction permit is immediately appealable as of right.
Kansas Gas & Electric Co. (Wolf Creek Nuclear Generating
Station, Unit 1), ALAB-331, 3 NRC 771, 774 (1976).

l 5.8.10 Partial Initial Decisions

Partial initial decisions which do not yet authorize con-
struction activities still may be significant and, therefore,
immediately appealable as of right. Duke Power Co. (Perkins
Nuclear Station, Units 1, 2, & 3), ALAB-597, 11 NRC 870, 871
(1980); Houston Liahtina & Power Co. (Allens Creek Nuclear
Generating Station, Units 1 & 2), ALAB-301, 2 NRC 853, 854

CN (1975).
f,

V Although 10 CFR s 2.762(a), the sole provision in the Rules of
Practice allowing appeals to the Appeal Board, refers only to
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" initial decisions," a " partial initial decision"'with regard
,

to activities prior to the issuance of an LWA is an " initial
decision" within the meaning of 10 CFR & 2.762(a), at least
where the partial initial decision amounts to a final decision
on .the merits of the applicant's request for permission to do ,

work prior to issuance of an LWA. Kansas Gas & Electric _Co.
(Wolf Creek Generating Station, Unit 1), ALAB-331, 3 NRC 771
(1976).

For the purposes of appeal, partial initial decisions
which decide a major segment of a case or terminate a
party's right to participate, are final Licensing Board
actions on the issues decided. Philadelohia Electric Co.
(Limerick Generating Station, Units 1 and 2), LBP-83-25,
17 NRC 681, 684 (1983). Egg Boston Edison Co. (Pilgrim
Nuclear Power Station, Unit 2), ALAB-632,13 NRC 91, 93 n.2 -
(1981).

5.8.11 Other Licensing Actions

When a Licensing Board, during the course of an operating
license hearing, grants a Part 70 license to transport and-
store fuel assemblies, the decision is not interlocutory and
is immediately appealable as of right. Pacific Gas & Electric
C_o (Diablo Canyon Nuclear Power Plant, Units 1 & 2), CLI-o
76-1, 3 NRC 73, 74 (1976).

When a Licensing Board's ruling removes any possible ad-
judicatory impediments to the 13suance of a Part 70 license,
the ruling is immediately appealable. Philadelphia Electric

h (Limerick Generating Station, Units 1 and 2), ALAB-778, 20
NRC 42, 45 n.1 (1984), citina, Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-765, 19 NRC '

645, 648 n.1 (1984). See ,Public Service Co. of New Hamnshire
(Seabrook Station, Units 1 and 2), ALAB-854, 24 NRC 783, 787
(1986) (a Licensing Board's dismissal by summary disposition
of an intervenor's contention dealing with fuel loading and
precriticality testing may be cnallenged in connection with
the intervenor's challenge of the order authorizing issuance
of the license).

'

5.8.12 Rulings on Civil Penalties

In a civil penalty case, an order by the Administrative Law
Judge affirming the Director of Inspection and Enforcement's
order imposing civil penalties on a licensee, but at the same
time granting a request for a hearing to present facts to
support mitigation of the amount of the penalty, is not
appealable under 10 CFR g 2.762 because it is premature.
An appeal at this point is foreclosed by 10 CFR s 2.730(f).
Section 2.730(f) is a rule of general applicability governing
civil penalty proceedings to the same extent as it does
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licensing proceedings. Pittsburah-Des Moines Steel Co., 1
ALAB-441, 6 NRC 725 (1977).:

5.8.13 Evidentiary Rulings !

While all evidentiary rulings are ultimately subject to appeal
,

at the end of the proceeding, not all such rulings are worthy
f of appeal. Some procedural and evidentiary errors almost in-

variably occur in lengthy hearings where the presiding officer '

1
' must rule quickly. Only serious errors affecting substantial

rights and which might have influenced improperly the outcome '

of the hearing merit the hearing merit exception and briefing
on appeal'. Northern Indiana Public Service Co. (Bailly Gener-
ating Station, Nuclear-1), ALAB-204, 7 AEC 835, 836 (1974).

,

Evidentiary exclusions must affect a substantial right, and
,

the substance of the evidence must be made known by way of an
'

offer of proof or be otherwise apparent, before the exclusions
can be considered errors. Southern California Edison Co. (San
Onofre Nuclear Generating Station, Units 2 and 3), ALAB-673,
15 NRC 688, 697-98 n.14 (1982).

For a discussion of the procedure necessary to preserve

X} evidentiary rulings for appeal, ita Section 3.11.4.-|

5.8.14 Director's Decision on Show Cause Petition

The Appeal Board normally lacks jurisdiction to entertain
motions seeking review only of actions of the Director of
Nuclear Reactor Regulation; the Commission itself is the forum
for such review. See 10 CFR S 2.206(c). Detroit Edison
Company (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-466,
7 NRC 457 (1978).s

I5.8.15 Findings of Fact

There is no right to an administrative appeal on every factual
finding. Tennessee Vallev Authority (Hartsville Nuclear
Plant, Units lA, 2A, IB & 2B), ALAB-467, 7 NRC 459, 461 n.5
(1978).

5.9 Perfectina Anoeals

Normally, Appeal Boards will not review or pass upon specific rulings
( m , rulings with respect to contentions) in the absence of a |
properly perfected appeal by the injured party. Washinaton Public
Power Supply System (Nuclear Projects No.1 & No. 4), ALAB-265,1 NRC
374 n.1 (1975); Louisiana Power & Liaht Co. (Waterford Steam Electric !

pi Station, Unit 3), ALAB-242, 8 AEC 847, 848-849 (1974). An appeal is |perfected by the filing of a notice of appeal with respect to thebs order or ruling as to which an appeal is sought.
'
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While the Commission does not require the same precision in the
filings of laymen that is demanded of lawyers, any party wishing to- '

challenge some particular Licensing Board action must at least |
identify the order in question,. indicate that he is appealug from

'

it, and give some reason why he thinks it is erroneous. Detroit
3

Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-469, 7
NRC 470, 471 (1978)..

5.9.1 General Requirements for Appeals from Initial Decision

The general requirements for an appeal from an initial
decision are set out in 10 CFR 9 2.762. Section 5 2.762(a)
provides that such appeal is to be filed within ten days after
service of the initial decision. A brief in support of the .

appeal is to be filed within 30 days (40 days in the case of
the Staff), 10 CFR 9 2.762(a).

5.10 Briefs on Anneal -

5.10.1 Necessity of Brief

In any appeal, the filing of a brief in support of the appeal
is mandatory. The appellant's failure to file such a brief
will result in dismissal of the entire appeal, and this rule
applies even if the appellant is acting oro se. Mississioni
Pcwer & Liaht Co. (Grand Gulf Nuclear Station, Units 1 & 2),
ALAB-140, 6 AEC 575 (1973); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-836, 23 NRC
479, 485 n.2 (1986). Under prior practice where an appeal was
taken by the filing of exceptions, all exceptions were to be
briefed and exceptions not briefed normally were disregarded
by the Appeal Board in its consideration of the appeal.
Public Service Electric and Gas Co. (Salem Nuclear Generating
Station, Unit 1), ALAB-650, 14 NRC 43 (1981); Public Service
Co. of Indiana. Inc. (Marble Hill Nuclear Generating Station,
Units 1 & 2), ALAB-461, 7 NRC 31 , 315 (1978); Florida Power
& Liaht Co. (St. Lucie Nuclear Plant, Unit 2), ALAB-435, 6 NRC
541 (1977); Tennessee Valley Authority (Hartsville Nuclear
Plant, Units IA, 2A, IB & 28), ALAB-367, 5 NRC 92 (1977); Quke )

i| Power Co. (Catawba Nuclear Station, Units 1 & 2), ALAB-359, 4
L NRC 619,- 621 n.1 (1976); Florida Power & Liaht Co. (St. Lucie

Nuclear Power Plant, Unit 2), ALAB-355, 3 NRC 830, 832 n.3
L (1976); Consumers Power Co. (Midland Plant, Units 1 & 2),

ALAB-270, 1 NRC 473 (1975); Commonwealth Edison Co. (Zion'

Station, Units 1 & 2), ALAB-226, 8 AEC 381, 382-383 (1974); <

Uorthern Indiana Public Service Co. (Bailly Generating
y Station, Nuclear-1), ALAB-207, 7 AEC 957 (1974); Louisiana
|, Power and Liaht Co. (Waterford Steam Electric Station, Unit

3), ALAB-732,17 NRC 1076,1083 n.2 (1983); Pacific Gas andt

flectric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-781, 20 NRC 819, 824 n.4 (1984).
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|
Intervenors have 'a responsibility to structure their par- ."ticipation so that it is meaningful and alerts the agency to 1
the intervenors' position and contentions. Salem, pan,14
NRC at 50, citina, Vermont Yankee Nuclear Power Coro. v.
Natural Resources Defense Council. Inc., 435 U.S. 519, 553 i
(1978). Even parties who participate in NRC licensing pro-
ceedings oro se have an obligation to familiarize themselves ,

J

with proper briefing format and with the Commission's Rules l

of Practice. Salem, suora, 14 NRC at 50, n.7.
!

5.10.2 - Time for Submittal of Brief
P

10 CFR 6 2.762 provides that briefs supporting an appeal
must be filed within 30 days (40 days for the Staff) after
filing the notice of appeal.

The time limits imposed in 10 CFR 9 2.762(a) for filing briefs
refer to the date upon which the appeal was actually filed and
not to when the appeal was originally due to be filed prior
to a time extension. Kansas Gas & Electric Co. (Wolf CreekA Generating Station, Unit 1), ALAB-424, 6 NRC 122, 125 (1977).

t )
;<V It is not necessary for a party to bring to the Appeal Board's ;

attention the fact that its adversary has not met prescribed
time limits. Nor as a general: rule will any useful purpose
be served by filing a motion seeking to have an appeal
dismissed because the ' appellant's brief was a few days late;
the mailing of a brief on a Sunday or Monday which was due for
filing the prior Friday does not constitute substantial
noncompliance within the meaning of 10 CFR 6 2.762(e) (now

.

t

6 2.762(f)], which would warrant dismissal, absent unique
circumstances. Wolf- Creek, supra.

If unable to meet the deadline for filing a brief in support
of its appeal of a Licensing Board's decision, a party is
duty-bound to seek an extension of time sufficiently in !
advance of the deadline to enable an Appeal Board to act i

seasonably upon the application. Viroinia Electric and Power |

Company (North Anna Nuclear Power Station, Units 1 and 2),
ALAB-568, 10 NRC 554, 555 (1979).

In the event of some late arising unforeseen development, a |
party may tender a document belatedly. As a rule, such a |filing must be accompanied by a motion for leave to file out- i

of-time which satisfactorily explains not only the reasons for
the lateness, but also why a motion for a time extension could

D}
not have been seasonably submitted, irrespective of the !

-( extent of the lateness. Wolf Creek, ALAB-424, suorg. |-
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Apparently, however, the written explanation for the tardiness,

L may be waived by the Appeal Board if, at a later date, the
Board and parties are provided with an explanation which the
Board finds to be satisfactory. E at 126.

5.10.2.1 Time Extensions for Brief ,

Motions to extend the time for briefing are not favored. In
any event, such motions should be filed in such a manner as to

:!- reach the Appeal Board at least one day before the period
'

sought to be extended expires. Louisiana Power & licht Co.
(Waterford Steam Electric Station, Unit 3), ALAB-117, 6 AEC
261 (1973); Boston Edison Co. (Pilgrim Nuclear Station), ALAB-
74, 5 AEC 308 (1972). An extension of briefing time which
results in the rescheduling of an already calendared oral
argument will not-be granted absent extraordinary circumstan-
ces. Maine Yankee Atomic Power Co. (Maine Yankee Atomic
Power Station), ALAB-144, 6 AEC 628 (1973), ,

'5.10.2.2 Supplementary Briefs

A supplementary brief will not be accepted unless requested by
the Appeal Board or accompanieo by a motion for leave to file
which sets forth reasons for the out-of-time filing.
Consumers Power Co. (Midland Plant, Units 1 & 2), ALAB-ll5,
6 AEC 257 (1973).

Material tendered by a party without leave of the Appeal
Board, after oral argument has been held and an appeal has
been submitted for decision, constitutes improper supplemental
argument. Consumers Power Co. (Big Rock Point Nuclear Plant),
ALAB-636, 13 NRC 312, 321-22 (1981).

5.10.3 Contents of Brief

The general requirements for the form of the brief in support
of an appeal are set forth in 10 CFR 6 2.762. Any brief which
in form or content is not in substantial compliance with
these requirements may be stricken either on motion of a party
or on the Commission's own motion. 10 CTR s 2.762(g). For
example, an appendix to a reply brief containing a ler.gthy
legal argument will be stricken when the appendix is simply an
attempt to exceed the page limitations set by the Appeal l

Board. Toledo Edison Co. and Cleveland Electric Illuminatina 1

A (Davis-Besse Nuclear Power Station, Units 1, 2 and 3;
Perry Nuclear Power Plant, Units 1 and 2), ALAB-430, 6 NRC
457 (1977).

An issue which is not addressed in an appellate brief is
considered to be waived, even though the issue may have been
raised before the Licensing Board. Philadelphia Electric Co.

(Limerick Generating Station, Units 1 and 2), ALAB-828, 23 NRC
13, 20 n.18 (1986).
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-Although the Commission's Rules of Practice do not speci-
fically require that a brief include a statement of the facts

i
of the case, those facts relevant to the appeal should be set
forth. An Appeal Board has indicated that it would dismiss an

,

appeal if the failure to include a statement of facts were not
corrected. Public Service Co. of Oklahoma (Black Fox Station,
Units 1 and 2), ALAB-388, 5 NRC 640 (1977). The statement of
facts set forth in the brief on appeal should include an
exposition of that portion of the procedural history of the
case related to the issue or issues presented by the appeal.
Public Service Electric and Gas Company (Hope Creek Generating
Station, Units.1 and 2), ALAB-394, 5 NRC 769, 771 n.2 (1977).

The brief must contain sufficient information and argument
to allow the appellate tribunal to make an intelligent
disposition of the issue raised on appeal. Duke Power Co.
(Catawba Huclear Station, Units 1 and 2), ALAB-355, 4 NRC
397 (1976); Carolina Power and Liaht Co. and North Carolina
Eastern Municipal Power Aaency (Shearon Harris Nuclear Power .

Plant), ALAB 843, 24 NRC 200, 204 (1986). A brief which does !
not contain such information is tantamount to an abandonment
of the issue. L; Consumers Power Co. (Midland Plant, Units 3

1 & 2), ALAB 270, 1 NRC 473 (1975); Houston Liahtina and Power i

ym- QL,. (South Texas Project, Units 1 and 2), ALAB-799, 21 NRC
') -360, 381 n.88 (1985); Cleveland Electric Illuminatina Co. '

4

'v/ - (Perry Nuclear Power Plant, Units 1 and 2), ALAB-802,- 21 NRC
490, 496 n.30 (1985); Duke Power Co. (Catawba Nuclear Station, i

Units 1 and 2), ALAB-813, 22 NRC 59, 66 n.16 (1985); Carolina |
Power and Liaht Co. and North Carolina Eastern Municinal |Power Aaency (Shearon Harris Nuclear Power Plant), ALAB-837,
23 NRC 525, 533-34 (1986); Carolina Power and Licht Co. and
North Carolina Eastern Municinal- Power Aaency (Shearon Harris |

Nuclear. Power Plant), ALAB-852, 24 NRC 532, 537 (1986); ;

Carolina Power md Liaht Co. and North Carolina Eastern !

Municioal Power Aaency (Shearon Harris Nuclear Power Plant), ;

ALAB-856, 24 NRC 802, 805 (1986); Texas Utilities Electric Co. 1

(Comanche Peak Steam Electric Station, Unit 1), ALAB-808, 25
NRC 912, 924 n.42 (1987). See also Commonwealth Edison Co. i
(Byron Nuclear Power Station, Units 1 and 2), ALAB-793, 20 NRC i

1591, 1619 (1984). At a minimum, briefs must identify the
particular error addressed and the precise portions of the
record relied upon in support of the assertion of error.
Wisconsin Electric Power Co. (Point Beach Nuclear Plant,
Units 1 and 2), ALAB-739, 18 NRC 335, 338 n.4 (1983), citina,
10 CFR @ 2.762(a); Wisconsin Electric Power Co. (Point Beach
Nuclear Plant, Unit 1), ALAB-696, 16 NRC 1245, 1255 (1982) and
Public Service Electric and Gas Co. (Salem Nuclear Generating
Station, Unit 1), ALAB-650, 14 NRC 43, 49-50 (1981), aff'd sub
nom., Townshin of Loser Alloways Creek v. Public Service

g Electric and Gas Co., 687 F.2d 732 (3d Cir.1982); Carolina
j i P_owgr and Liaht Co. and North Carolina Eastern Municipal
K/ Power Aaency (Shearon Harris Nuclear Power Plant), ALAB-837,

.
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23 NRC 525, 533 (1986); Carolina Power and licht Co. and North I
Carolina Eastern Municioal Power Acency (Shearon Harris ;s

Nuclear Power Plant), ALAB 852, 24 NRC 532, 537 (1986). This j
is particularly true where the Licensing Board renc'ered its
rulings from the bench and did not_ issue a detailed written
opinion. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-819. 22 NRC 681, 702-03 n.27
(1985).

'10 CFR $ 2.762 requires that a brief clearly identify
the errors of fact or law that are the subject of the
appeal and specify the precise portion of the record
relied on in support of the assertion of error. Public '

Service Electric and Gas Co. (Salem Nuclear Generating
-Station, Unit 1), ALAB-650, 14 NRC 43 (1981); Duke Power Co_._
(Catawba Nuclear Station, Units 1 and 2), ALAB-813, 22
NRC 59, 66 n.16 (1985); Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2)', ALAB-825, 22 NRC 785, 793 (1985);
Carolina Power and Liaht Co. and North Carolina Easteta
Municipal Power Aaency (Shearon Harris Nuclear Power Plant),
ALAB 837, 23 NRC 525, 542-543 n.58 (1986); Carolina Power and ?

Licht Co. and North Carolina Eastern Municioal Power Aaency

(Shearon Harris Nuclear Power Plant), ALAB-843, 24 NRC 200,
204 (1986); Carolina Power and Liaht Co. and North Carolina
Eastern Municipal Power Aaency (Shearon Harris Nuclear Power
Plant), ALAB-856, 24 NRC 802, 809 (1986); Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-880, 26 NRC 449, 464 (1987), remanded on other
arounds, Sierra Club v. NE, 862 F.2d 222 (9th Cir.1988).

I Claims of error that are without substance or are inadequately .

'briefed will not be considered on appeal. Duke Power Co.
(William B. McGuire Nuclear Station, Units 1 and 2), ALAB-669,

'

| 15 NRC 453, 481 (1982), citina, 53]ED, supra,14 NRC at 49-50.
i Sfte Philadelohia Electric Co. (Limerick Generating Station,

Units 1 and 2), ALAB-863, 25 NRC 273, 280 (1987); Georaia
Power Co. (Alvin W. Vogtle Electric Generating Plant, Units 1

,

E and 2), ALAB-872, 26 NRC 127, 132 (1987). Bald allegations
made on appeal of supposedly erroneous Licensing Board
evidentiary rulings may be properly dismissed for inadequate
briefing. Houston Lichtina and Power Co. (South Texas
Project, Units 1 and 2), ALAB-799, 21 NRC 360, 378 (1985).|

En 10 CFR 9 2.762(d).

An appeal may be dismissed when inadequate briefs make its
arguments impossible to resolve. Pennsylvania Power and Liaht

Co. and Alleaheny Electric Cooperative. Inc. (Susquehanna
Steam Electric Station, Units 1 and 2), ALAB-693, 16 NRC 952,
956 (1982), citina, Public Service Co. of Oklahoma (Black Fox
Station, Units 1 and 2), ALAB-573, 10 NRC 775, 787 (1979);
Duke Power Co. (Cotawba Nuclear Station, Units 1 and 2), ALAB-
355, 4 NRC 397, 413 (1976). S n Carolina Power and Licht Co.
and North Carolina Eastern Municipal Power Acency (Shearon
Harris Nuclear Power Plant), ALAB-843, 24 NRC 200, 204 (1986).

,

'
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A brief that merely -indicates reliance on previously filed,

q
proposed findings, without meaningful argument addressing 1the Licensir,g Board's disposition of issuea, is of little

ivalue in appellate review. Union Electric.[1. (Callaway |
Plant, Unit 1), ALAB-740, 18 NRC 343,-348 a.7 (1983),

1

citina, Public Service Electric and Gas Co. (Salem Nuclear ;

Cenerating Station, Unit 1), ALAB-650, 14 NRC 43, 50 (1981), l

aff'd sub nom. Iownship of Lower Alloways Creek v. Pub]lg -
Service Electric and Gas Co., 687 F.2d 732 (3d Cir. 1982);
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
ALAB-813, 22 NRC 59, 71 (1985); Carolina Power and Liaht
Co. and North Carolina Eastern M_y_nicioal Power Aaency
(Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC
525, 533 (1986); Cleveland Electric Illuminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24
NRC 64,'69 (1986); Carolina Power and Licht Co. and North
Carolina Eastern Municioal Power Aaency (Shearon Harris
Nuclear Power Plant), ALAB-852, 24 NRC 532, 547 n.74 (1986).
Sag Georaia Power Co. (Alvin W. Vogtle Electric Generating
Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 131 (1987).

Lay representatives generally are not held to the same
standard for appellate briefs that is expected of lawyers,

jq Pennsylvania Power and Liaht Co. (Susquehanna Steam Electric

(.).- Station, Units 1 and 2), ALAB-693, 16 NRC 952, 956 (1982),! !

citina, Public Service Electric and Gas Co. (Salem Nuclear
Generating Station, Unit 1), ALAB-650, 14 NRC 43, 50 n.7
(1981). Nonetheless, NRC litigants appearing Dro se or
through lay representatives are in no way relieved by that
status of any obligation to familiarize themselves with the
Commission's rules. To the contrary, all individuals and
organizations electing to become parties to NRC licensing
proceedings can fairly be expected both to obtain access to a
copy of the rules and refer to it as the occasion arises.

L Susauehanna, supra,16 NRC at 956, citina, Pennsylvania Power
I and Liaht Co. (Susquehanna Steam Electric Station, Units 1-and
l. 2), ALAB-563, 10 NRC 449, 450 n.1 (1979). All parties appear-

ing in NRC proceedings, whether represented by counsel or a
lay representative, have an affirmative obligation to avoid

I any false coloring of the facts. Carolina Power and Liaht Co.
|- and North Carolina Eastern Municipal Power Aaency (Shearon

Harris Nuclear Power Plant), ALAB-837, 23 NRC 525, 531 n.6
(1986).

A party's brief must (1) specify the precise portion of the
record relied upon in support of the assertion of error, and

; (2) relate to matters raised in the party's proposed findings
of. fact and conclusions of law. An Appeal Board will not
ordinarily entertain arguments raised for the first time on

p) appeal, absent a serious, substantive issue. Pennsylvania

V Power and Licht Co. (Susquehanna Steam Electric Station,
Units 1 and 2), ALAB-693, 16 NRC 952, 955-56, 956 n.6 (1982),,
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citina, Public Service Electric and Gas Co. (Salem Nuclear
Generating Station, Unit 1), ALAB 650, 14_NRC 43, 49 (1981);
Tennessee Valley Authority (Hartsville Nuclear Plant, Units
lA, 2A, IB, and 28), ALAB-463, 7 NRC 341, 348 (1978);
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-691,
16 NRC 897, 906-907 (1982). ,

All factual assertions in the brief must be supported by
' references to specific portions of the record. -Consoli-
dated Edison Co. of N.Y. (Indian Point Station, Unit 2),
ALAB-159, 6 AEC 1001 (1973); Carolina Power and Liaht Co.
and North Carolina Eastern Municioal Power Aaency (Shearon
Harris Nuclear Power Plant), ALAB-843, 24 NRC 200, 211
(1986). All references to the record should appear in the
appellate brief itself; it is inappropriate to incorporate

'into the brief by reference a document purporting to furnish
the requisite citations. Kansas Gas & Electric Comoany
(Wolf Creek Generating Plant, Unit 1), ALAB-424, 6 NRC
122, 127 (1977). Incorporation by reference in the brief of *

exceptions without any supporting record references or other
authority violates both the letter and spirit of 10 CFR 9
2.762. Tennessee Vallev Authority (Hartsville Nuclear Plant,
Units IA, 2A, 1B & 2B), ALAB-367, 5 NRC 92 (1977); Texas
Utilities Electric Co. (Comanche Peak Steam Electric Station,
Unit 1), ALAB-868, 25 NRC 912, 924 n.42 (1987). A' letter

'

incorporating by reference a brief and proposed findings and
conclusions filed with the Licensing Board does not satisfy
the requirements for a brief on exceptions. Public Service
Electric and Gas Company (Hope Creek Generating Station, Units
1 and 2), ALAB-394, 5 NRC 769 (1977).

Documents appended to an appellate brief will be stricken
where they constitute an unauthorized attempt to supplement
the record. However, if the documents were newly discovered
evidence and tended to show that significant testimony in the
record was false, the Appeal Board might be sympathetic to a
motion to reopen the hearing. Toledo Edison Co. and Cleveland
Electric illuminatina Co. (Davis-Besse Nuclear Power Station,
Units 1, 2 & 3); (Perry Nuclear Power Plant, Units 1 & 2),
ALAB-430, 6 NRC 451 (1977); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC ,

681, 720 n.51 (1985), citina, Puerto Rico Electric Power
Authority (North Coast Nuclear Plant, Unit 1), ALAB-648,14
NRC 34, 36 (1981).

Personal attacks on opposing counsel are not to be made in
appellate briefs, Northern Indiana Public Service Co. (Bailly
Generating Station Nuclear-1), ALAB-204, 7 AEC 835, 837-838
(1974), and briefs which carry out personal attacks in an
abrasive manner upon Licensing Board members will be stricken.
Louisiana Power & Liaht Co. (Waterford Steam Electric Station,
Unit 3), ALAB-121, 6 AEC 319 (1973).
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\'")~ 10 CFR 6 2.762 has been amended to set a 70-page limit on
appellate briefs. 10 CFR 9 2.762(e). Established page
limitations may not be exceeded without leave and may not be
circumvented by use of " appendices" to the brief, Inleda .

Edison Co. and Cleveland Electric Illuminatina Co. (uavn
Besse Nuclear Power Station, Units 1, 2 & 3), ALAB-430, 6 NRC
457 (1977), although Section 2.762(e) does permit.a request
for enlargement of the page limitation on a showing of. good
cause filed at least seven days before the date on which the

N .brief is-due. Lona Island Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-827, 23 NRC 9, 11 n.3 (1986).

s

Briefs longer than 10 pages must contain a table of contents
with page references and a table of authorities with page
references to citations of authority. 10 CFR S 2.762(d). .The
appellant's brief must contain a statement.of the case with
applicable procedural history. Public Service Electric & Gas
A (Hope Creek Generating Station, Units 1 & 2), ALAB 394, 5
NRC 769 (1977);' Public Service Co. of Oklahoma (Black Fox
Station, Units 1 & 2), ALAB-388, 5 NRC 640 (1977).

A permitted reply to an answer should only reply to opposing
briefs and not raise new matters. Houston Liahtina & Power
A (Allens Creek Nuclear Generating Station, Unit 1), ALAB-,- s
582, 11 NRC 239, 243 n.4 (1980).

| }' ~5.10.3.1. Opposing Briefs

Briefs in opposition to the appeal should concentrate on the
appellant's brief, not on the exceptions which had been filed.
he Illinois Power Co. (Clinton Power Station, Units 1 & 2),
ALAB-340, 4 NRC 27, 52 n.39 (1976).

Reply briefs are due witnin 30 days of filing and service of
the appellant's brief, or, in the case of' the Staff, within
40 days. 10 CFR s 2,762(c). If service of' appellant's brief
is made by mail, add 5 days to these time periods. 10 CFR

,

9 2.710.

5.10.4 Amicus Curing Briefs

| 10 CiR 9 2.715 has been amended to allow a nonparty to file a
trief amicus curiae with regard to matters before the Appeal
Board or the Commission. The nonparty must submit a motion
seeking leave to file the brief, and acceptance of the brief
is a matter of discretion with the Appeal Board or Commis-

,

sion. 10 CFR s 2.715(d).|-
u

The opportunity of a nonparty to participate as amicus curiae

L[V
has been extended to Licensing Board proceedings. A U.S.

L- .] Senator lacked authorization under his State's laws to
represent his State in NRC proceedings. However, in the

|
|
L
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belief that the Senator could contribute to the resolution of
issues before the Licensing Board, the Appeal Board authorized
the Senator to file amicus curice briefs or to present oral
arguments on any legal or factual issue raised by the parties- .

to the proceeding or the evidentiary record. Public Service
Co. of New Hamoshire (Seabrook Station,- Units 1 and 2),- ALAB-

,

862,-25 NRC 144, 150 (1987),
t

5.11 Oral Araument'

If not requested by a party, oral arguments are scheduled by an
Appeal Board when one or more members of the Board have questions

,

of the parties. Egg 10 CFR 6 2.763; Wisconsin Electric Power Co.
(Point Beach Nuclear Plant, Units 1 and 2), ALAB-666, 15 NRC 277,
279 (1982). All parties are expected to be present or represented
at oral argument unless specifically excused by the Board. Such
attendance is one of the responsibilities of all parties when they
participate in Commission adjudicatory proceedings. Egjnt Beach, 15
NRC at 279.

5.11.1 Failure to Appear for Oral Argument

If for sufficient reason a party cannot attend an oral
argument, it should request that the appeal be submitted on
briefs. Any such request, however, must be adequately
supported. A bare declaration of inadequate financial
resources is clearly deficient. Wisconsin Electric Power Co.
(Point Beach Nuclear Plant, Units 1 and 2), ALAB-666,15 NRC ,

277, 279 (1982).

Failure to advise the Appeal Board of an intent not to appear
at oral argument already calendared is discourteous and
unprofessional and may result in dismissal of the appeal.
Tennessee Valley Authority (Hartsville Nuclear Plant, Units
IA, 2A, IB & 28),-ALAB-337, 4 NRC 7 (1976).

5.11.2 Grounds for Postponement of Oral Argument
,

Postponement of an already calendared oral argument for
'

conflict reasons will be granted only upon a motion setting
out:

(1) the date the conflict developed;
'

(2) the efforts made to resolve it;

(3) the availability of alternate counsel;

(4) public and private interest considerations;

(5) the positions of the other parties;

(6) the proposed alternate date.
4
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Philadelphia Electric Co. (Peach Bottom Atomic Power Station,
Units 2 & 3), ALAB-165, 6 AEC 1145 (1973)-

o A party #s inadequate resources to attend oral argument,
properly substantiated. may justify dispensing with oral-'

.

argument. Wisconsin Electric Power Co. (Point Beach Nuclear
Plant, Units 1 and 2), ALAB-666,15 NRC 277, 279 (1982).

5.11.3 Oral Argument by Nonparties

Under 10 CfR 6 2.715(d), a person who is not a party to a
proceeding may be permitted to present oral argument to the

| Appeal Board or the Commission. A motion to participate in
the oral argument must be filed and non-party participation is
at the discretion of the Appeal Board or the Commission,

o

5.12 Actions Similar to Appeals

5.12.1 Motions to Reconsider

Licensing Boards have the inherent pcwer to entertain and
grant a motion to reconsider an initial decision, h e

f_\ solidated Edison Co. of N.Y. (Indian Point Station, Unit 3),
' y) . ALAB-281, 2 NRC 6 (1975).

Similarly, Appeal Boards will entertain a petition for
reconsideration. When such a petition is filed, no other
party need respond absent a request by the Appeal Board to do

,

L so. Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power
! Station), ALAB-166, 6 AEC 1148, 1150 n.7 (1973). The practice

followed by the Appeal Board, that it is unnecessary for a
party to respond to a motion for reconsideration unless

; specifically requested to do so by the Board, is also
applicable to requests for clarification of a prior decision.

. Houston Liahtina and Power Co. (Allens Creek Nuclear Generat-
| ing Station, Unit.1), ALAB-544, 9 NRC 630, 631 (1979).
<

The Appeal Board has indicated that a motion to it to re-
consider a prior decision will be denied where the Appeal
Board is left with the conviction that what confronts it is
not in reality an elaboration upon, or refinement of,y
arguments previously advanced, but instead, is an entirely new
thesis. Tennessee Valley Authority (Hartsville Nuclear Plant,
Units lA, 2A, IB & 28), ALAB-418, 6 NRC 1,-2 (1977).

Motions to reconsider an order must be grounded upon a
concrete showing, through appropriate affidavits rather than
counsel's rhetoric, of potential harm to the inspection and

("]/
[ investigation functions relevant to a case. Commonwealth

Edison Co. (Byron Nuclear Power Station, Units 1 and 2),
ALAB-735, 18 NRC 19, 25-26 (1983).
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Motions for reconsideration are for the purpose of pointing i
out an error the Board has made. Unless the Board has relied
on an unexpected ground, new factual evidence and new
arguments are not relevant in such a motion. Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-84-10, 19 NRC 509, 517-18 (1984).

_

The Commission's refusal to hear a discretionary appeal does
not cut off the Appeal Board's right to reconsider a question
in an appeal which is still pending before the Appeal- Board.
Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 &-2), ALAB-493, 8 NRC 253, 260 (1978).

;

Where a party petitioning the Court of Appeals for review
of a decision of the agency also petitions the agency to
reconsider its decision, and the Federal court stays its
review pending the agency's disposition of the motion to
reconsider; the Hobbs Act does not preclude the agency's
reconsideration of the case. Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB-- '

493, 8 NRC 253, 259 (1978).

An Appeal Board may not reconsider a matter after it has lost
jurisdiction. Flor Ma Power & Liaht Co. (St. Lucie Nuclear
Power Plant, Unit No. 2), ALAB-579, 11 NRC 223, 225-226
(1980).

5.12.2 Interlocutory Reviews *

With the exception of an appeal by a petitioner from a total
denial:of its petition to intervene or an appeal by another
party on the question whether the petition should have been
wholly denied (?.0 CFR 6 2.714a), there is no right to appeal
any interlocutory ruling by a Licensing Coard to an Appeal
Board. 10 CFR & 2.730(f); Lona Island Liahtina Co. (Shorcham

1 Nuclear Power Station, Unit 1), LBP-83-21, 17 NRC 593, 597
(1983); Vermont Yankee Nuclear Power Coro. (Vermont Yankee
Nuclear Power Station), ALAB-876, 26 URC 277, 280 (1987).

Thus, for example, a Licensing Board's rulings limiting |

contentions or discovery or requiring consolidation are not '

p immediately appealable, though such rulings may be reviewed
later by deferring appeals on them until the end of the case.n

Public Service Co. of Indiana (Marble 11111 Nuclear Generating
| Station, Units 1 & 2), ALAB-339, 4 NRC 20 (1976). In the same
!' vein see Houston Liahtina and Power Co. (South Texas Project,
L Units 1 and 2), ALAB-637, 13 NRC 367 (1981). See also Duke

Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-768,
19 NRC 988, 992 (1984); Public Service Co. of New Hamoshire I

l' (Seabrook Station, Units 1 and 2), ALAB-906, 28 NRC 615, 618
,

(1988) (a Licensing Board denied a motion to add new bases to
a previously admitted contention). Similarly, interlocutory
appeals from Licensing Board rulings made during the course of
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a proceeding, such as the denial of a motion to dismiss the"

proceeding, are forbidden. Duke Power Co. (Perkins Nuclear 1

Station, Units 1, 2 & 3), ALAB-433, 6 NRC 469 (1977). !

The fact that legal error may have occurred does not of itself
justify interlocutory appellate review in the teeth of the
longstanding articulated Commission policy generally disfavor-
ing such review. Public Service Co. of New Hamoshire
(Seabrook Station, Units 1 and 2), ALAB-734, 18 NRC 11, 15
(1983). See 10 CFR S 2.730(f.).

The prohibition against interlocutory appeals set forth in 10
CFR 6 2.730(f) is a rule of general applicability. It applies
to an interlocutory ruling of the Administrative Law Judge
with respect to civil penalties just as it applies to rulings
in licencing proceedings. Pittsburah-Des Moines Steel Co.,

,

ALAB-441, 6 NRC 725 (1977).

It applies as well to an intervenor's " appeal" of a Licensing
Board order rescinding any earlier orders or issuances grant-
ing procedural assistance to intervenors, following the
suspension of the operation of 10 CFR 5 2.750(c) upon which >

the assistance program was based. Houston Liahtina and Power
GL,. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-n

-f j 625, 13 NRC 13 (1981). ,

V It is not the Appeal Board's role to monitor the numerous
interlocutory rulings made by Licensing Boards. Thus,
interlocutory appeals of such rulings rarely will be enter-
tained. Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-504, 8 NRC 406, 410 (1978).

Although interlocutory-. appeals are generally not permitted
as a matter of right under the Rules ~of Practice,10 CFR
9 2.730(f), the Appeal Board may, .as a matter'of discretion,
elect to entertain matters normally subject to appellate
review at the end of a case when (and if) an appeal is taken
from the Licensing Board's final decision,10 CFR s 2.718(i)

| and 9 2.785(b)(1). Discretionary review is granted only
j sparingly and only when a Licensing Board's action either (a)

threatens the party adversely affected with immediate and
i

L
serious irreparable harm that could not be remedied by a later
appeal or (b) affects the basic structure of the proceeding in|

a pervasive or unusual manner. South Carolina Electric and
Gas Co. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-663,
14 NRC 1140 (1981); Houston Liahtina and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-635,13 NRC
309, 310 (1981); Pennsylvania Power & Liaht Comoany and
Alleaheny Electric Cooperative. Inc. (Susquehanna Steam
Electric Station, Units 1 & 2), ALAB-593,11 NRC 761 (1980);'j) United States Department of Enerav. Pro.iect Manaaement Coro..

- (V Tennessee Valley Authority (Clinch River Breeder Reactor
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Plant), ALAB 688,16 NRC 471, 474, 475 (1982), citina, Public i

Service Electric and Gas Co. (Salem Nuclear Generating
Station, Unit 1), ALAB-588, Il NRC 533, 536 (1980); Publice

i" Service Co. of New Hamoshire (Seabrook Station, Units 1 & 2),
ALAB-737, 18 NRC 168, 171 (1983); Public Service Co. of New I

Hamoshire (Seabrook Station, Units-1-and 2), ALAB-858, 25 NRC i
| 17, 20-21 (1987); Public Service Co. of New Hamoshire

(Seabrook Station, Units 1 and 2), LBP-88-21, 28 NRC 170,
173-75 (1988). Itg Lono Island Lichtina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-861, 25 NRC 129, 134 (1987).
Interlocutory appellate review of Licensing board orders is
disfavored and will be undertaken as a discretionary matter<

only in the most compelling circumstances.- Arizona Public
-Etrvice 1 (Palo Verde Nuclear Generating Station, Units 2 ;

and 3), ALAB-742,18 NRC 380,. 383 n,7-(1983), citina, Public
Service Co. of New Hamoshire (Seabrook Station, Units 1 and i
2),.ALAB-271, 1 NRC 478, 483-86 (1975).

Although generally precluding interlocutory appeals,10
CFR 5 2.730(f), does allow a Licensing Board to refer a
ruling to an Appeal Board. The Appeal Board need not,
however, accept the referral. In deciding whether to do
so, the Appeal Board applies essentially the same test as it
utilizes in acting upon directed certification requests filed
under 10 CFR 9 2.718(i). Virainia Electric and Power Co.
(North Anna Power Station, Units 1 and 2), ALAB-741, 18 NRC
371, 375 n.6 (1983); Commonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), ALAB-817, 22 NRC 470,
475 (1985).

.

The Commission's 1981 Statement of Policy on Conduct of
Licensina Proceedinas, CLI-81-8, 13 NRC 452, 456, does not -

call for a marked relaxation of the standard that the
discretionary review of interlocutory Licensing Board rulings
authorized by 10 CFR 59 2.730(f) and 2.718(i) should be
undertaken only in the most compelling circumstances. Rather,
it simply exhorts the Licensing Boards to put before the
Appeal Board legal or policy questions that, in their
judgment, are "significant" and require prompt appellate
resolution. Virainia Electric and Power Co. (North Anna Power
Station, Units 1 and 2), ALAB-741, 18 HRC 371, 375 (1983);
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB 791, 20 NRC 1579, 1583 (1984). The language
regarding directed certification in & V(f)(4) of Appendix A to
the Rules of Practice, like the Commission's Policy Statement,
does not relax the standards for directed certification. E
at 1583-84. The fact that an evidentiary ruling involves a
matter that may be novel or important does not alter the
strict standards for directed certification. E at 1583.
The fact that the error of a Licensing Board may lead to delay
and increased expense is not a controlling consideration in

-
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x
" favor of interloculory review, Virainia Electric Power Co.

(North Anna Power Station, Units 1 and 2), ALAB-741, 18 NRC

' A (Perry Nuclear Powcr Plant, Units 1 and 2), ALAB-675, 15~
;1.371, 378 n.ll (1983), citina, Cleveland Electric Illuminatina
'

NRC 1105, 1113-14 (1982).

The mere commitment of resources to a hearing that may later ;
turn out .to have been unnecessary does not justify inter-
locutory review of a Licensing Board scheduling order.
Public Service Co. of New Hamoshire (Seabrook Station, Units '

I and 2), ALAB-858, 25 NRC 17, 21-22 (1987).

In the absence of a potential for truly exceptional delay or
expense,' the risk that a Licensing Board's interlocutory-
ruling may eventually be found to have been. erroneous, and
that because of the error further proceedings may have to be
held, is one which must be assumed by that board and the
parties to the proceeding. Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), ALAB-768, 19 NRC 988, 992 (1984),
citino, Commonwealth Edison Co. (Zion Station, Units 1 and
2), ALAB-ll6, 6 AEC 258, 259 (1973); Cleveland Electric
'Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-805, 21 NRC 596,.600 (1985).

-

t

O- A Licensing ~ Board's decision to admit a contention which will
,

X~~
- require the Staff to perform further statutory required review

does not result in unusual delay or expense which justifies
referral of the Board's decision for interlocutory review.
Kerr-McGee Chemical Coro. (West Chicago Rare Earths Facility),
LBP-85-3, 21 NRC 244, 257-258 n.19 (1985), citina, Duke' Power

3

h (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC
460, 464 (1982), rev'd in part on other arounds, CLI-83-19, 17
NRC 1041 (1983).

A Licensing Board's action is final for appellate purposes
where it either disposes of at least a majos segment of the
case or terminates a party's right to participate. Rulings
which do neither are interlocutory. Interlocutory determina-
tions may not be brought before the Appeal Board as a matter
of right until the Board below has rendered a reviewable '

L decision. Public Service Co. of New Hampshire (Seabrook
| ' Station, Units 1 and 2), ALAB-731, 17 NRC 1073, 1074-75

(1983); Lona Island Liahtina Co. (Shoreham Nuclear Power
|. Station, Unit 1), ALAB-787, 20 NRC 1097, 1100 (1984),

i 5.12.2.1 Directed Certification of Questions for Interlocutory
Review

1

The Commission's rules do not allow the Appeal Board to
entertain interlocutory appeals,10 CFR 6 2.730(f). In

.] extraordinary circumstances, however, the Appeal Board can[V review interlocutory rulings by a petition for directed|

JUNE 1989 APPEALS 53
,

-s , w



- .

,

1

|
'

1

certification pursuant to 10 CFR 9 2.718(1). Consumers Power
1 (Midland Plant, Units 1- and 2), ALAB-541, 9 NRC 436, 437
(1979); Arizona Public Service Co. (Palo Verde Nuclear ,

Generating-Station, Units 1, 2 and 3), LBP 82-62, 16 NRC 565,
567 (1982), citina, Consumers Power Co. (Midland Plant, Units- *

1 and'2), ALAB-382, 5 NRC 603, 606 (1977). M Public_ Service
Co. of New Hamoshire (Seabrook Station, Units 1 and 2), ALAB-'

858, 25 NRC 17, 20 and n.7 (1987); Public Service Co. of dew
Hamoshire (Seabrook Station, Units 1 and 2), ALAB-860, 25 NRC
63, 67-68 (1987);-Lona Island Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-861, 25 NRC 129, 134 (1987).

.

An Appeal Board's decision on a request for directed certifi-
cation is usually~ based on its evaluation of the party's peti-
tion. However, in unusual circumstances, the Board may also
schedule oral argument. Shoreham, suora, 25 NRC at 136-37
and n.28.

Although the Rules of Practice do not specify any time
limit for_the filing of a petition for directed certifi-
cation, a party should file the petition promptly after
the i.iterlocutory ruling has been issued. The promptness
of a filing. is determined by the circumstances.of each
particular case. Texas Utilities Electric Co. (Comanche
Peak Steam Electric Station, Units 1 and 2), ALAB-870,
26 NRC 71, 76 (1987). M Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-884, 27
NRC 56, 57-58 (1988).

Despite the general prohibition against interlocutory review,
the regulations provide that a party may ask a Licensing Board
to certify a question to the Appeal Board without ruling on
it. 10 CFR 5 2.718(i). The regulations also allow a party to
request that a Licensing Board refer a ruling on a motion to
the Appeal Board under 10 CFR S 2.730(f). The Appeal Board
has construed Section 2.718 as giving any party the right to
seek interlocutory review by filing a petition for " directed
certification" to the Appeal Board. Public Service Co. of New

'

Hamoshire (Seabrook Station, Units 1 & 2), ALAB-271, 1 NRC
478, 482-483 (1973).

i
A party seeking certification under Section 2.718(i) must, at
a minimum, establish that a referral under 10 CFR S 2.730(f)
would have been proper -- 1A, that a failure to resolve the
problem will causo the public interest to suffer or will
result in unusual delay and expense. Puerto Rico Water
Resources Authority (North Coast Nuclear Plant, Unit 1), ALAB-

L 361, 4 NRC 625 (1976); Toledo Edison Co. (Davis Besse Nuclear
Power Station), ALAB-300, 2 NRC 752, 759 (1975); Public'

,

Service Co. of New Hamoshire (Seabrook Station, Units 1 & 2), '

ALAB-271, 1 NRC 478, 483 (1975); Eublic Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), LBP-82-106, 16
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NRC 1649, 1652-53'(1982). However, the added delay and
expense occasioned by the admission of a contention -- even if
erroneous -- does not alone distinguish 'Se case so as to-
warrant interlocutory review. 'Clevelanu Electric Illuminatina
A (Perry Nuclear Power Plant, Units 1 and 2), ALAB-675, 15
NRC 1105, 1114 (1982). The fact- that applicants will be .
unable to recoup the time and financial expense needed to'
litigate late-filed contentions is a factor that is present
when any contention is admitted and thus does not provide the
type of unusual delay that warrants interlocutory Appeal Board
review. Cleveland Electric Illuminatina Co. (Perry Nuclear
Power Plant, Units 1 and 2), ALAB-706, 16 NRC 1754, 1758 n.7
(1982), citina, Cleveland Electric-111uminatina Co. (Perry
Nuclear Power Plant, Unics 1 and 2), ALAB-675, 15 NRC 1105,
1114 (1982).

Discretionary' interlocutory review will be granted by the
A) peal Board only when the ruling below either (1) threatened
tie party adversely affected by it with immediate and serious

'

irreparable impact which, as a practical matter, could not be
alleviated by a later appeal, or (2) affected the basic
structure of the proceeding in a pervasive'or unusual manner.
Houston Liahtina and Power Co. (Allens Creek' Nuclear Generat-
ing Station, Unit;l),. ALAB 635,13 NRC 309,- 310 (1981); Publi:

i]j'-f Service Electric and Gas Co. (Salem Nuclear Generating Sta-
tion, Unit 1), ALAB-588, 11 NRC 533, 536 (1980); Public
Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1192 (1977);
P(rry, suora,15 NRC at 1110; Arizona Public Service Co. (Palo
Verde Nuclear Generating Station, Units 1, 2-and 3), LBP-
82-62,.16 NRC 565, 568 (1982), citina, ligrble 11111, supra, 5.
NRC at 1192; Cleveland Electric Illuminatina Co. (Perry
Nuclear Power Plant, Units l'and.2), ALAB-706,16 NRC 1754,
1756 (1982); Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), ALAB-762, 19 NRC 565, 568 (1984);
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-791, 20 NRC 1579, 1582 (1984); Clevg] Anil >

Electric Illuminatino Co. (Perry Nuclear Power Plant, Units 1
and 2), ALAB-805, 21 NRC 596, 599 n.12 (1985); Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
838, 23 NRC 585, 592 (1986); Public Service Co. of New
Hamoshire (Seabrook Station, Units 1 and 2), ALAB-839, 24 NRC
45, 49-50 (1986); Lona Island Lichtina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-861, 25 NRC 129, 134 (1987);
Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), ALAB-864, 25 NRC 417, 420 (1987); Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Units 1
and 2), ALAB-870, 26 NRC 71, 73 (1987); laDa Island liahtina
A (Shoreham Nuclear Power Station, Unit 1), ALAB-888, 27 NRC

' 257, 261 (1988); Public Service Co. of New Hamoshire (Seabrook i

| / Station, Units 1 and 2), ALAB-889, 27 NRC 265, 269 (1988); )G

( Public Service Co. of New Hampshire (Seabrook Station, Units 1 j
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and 2), ALAB-896, 28 NRC 27, 31 (1988). A ruling that does.no
-

more than admit a contention has a low potential for meeting
that standard. Perry, supra, 16 NRC at 1750, citina, QMER
Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687,
16 NRC 460, 464 (1982);-Commonwealth Edison C0 (Braidwood2

-Nuclear Power Station, Units 1 and 2), ALAB-817, 22 NRC 470,
474 (1985), rev'd, CLI-86-8, 23 NRC 241 (1986). See also
dissent of Commissioner Asselstine in Braidwood, supra, 23 NRC
at 253-55.

.

Whether review should be undertaken on " certification" or by t

referral before the end of the case turns on whether failure
to address the issue would seriously harm the public interest,
result in unusual delay or expense, or affect the basic struc-
ture of the proceeding in some pervasive or unusual manner.
Duke Power Co. (Catawba Nuclear Station, Units -1 and 2), ALAB- 7

687, 16 NRC 460, 464 (1982). citina, Consumers Power Co. '

(Midland Plant, Units 1 and 2), ALAB-634,13 NRC 96 (1981);
Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), LBP-88-21, 28 NRC 170, 173-75 (1988).

The fact that an interlocutory Licensing Board ruling may be
wrong does not per se justify directed certification. 5>

Virainia Electric and Power Co. (North Anna Power Station,
Units 1 and 2), ALAB-741, 18 NRC 371, 374 (1983), citina,
Egblic Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), ALAB-734, 18 NRC 11, 14 n.4 (1983).

Some cases have delineated, to a certain extent, the re-
quirements for directed certification as to specific issues
and under particular circumstances. In this vein:

(1) Directed certification will not be granted unless the
Licensing Board below had a reasonable' opportunity to
consider the question as to which certification is
sought. Toledo Edison Co. (Davis-Besse Nuclear Power
Station), ALAB-297, 2 NRC 727, 729 (1975). See also
Proiect Manaaement Corp. (Clinch River Breeder Reactor
Plant), ALAB-330r 3 NRC 613, 618-619, rev'd in part sub
nom., USERDA (Clinch River Breeder Reactor Plant), CLI-
76-13, 4 NRC 67 (1976).'

|
'

(2) While it may not always be dispositive, one factor
favoring directed certification is that the question or
order for which certification is sought is one which
"must be reviewed now or not at all ." Kansas Gas &
Electric Co. (Wolf Creek Nuclear Generating Station, Unit
1), ALAB-327, 3 NRC 408, 413 (1976), cited in Houston
Liahtina and Power Co. (South Texas Project, Units 1 and
2), ALAB-639, 13 NRC 469, 473 (1981).

(3) A mere conflict between Licensing Boards on a particular
question does not mean that directed certification as to|.
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A' that question will automatically be granted. Public

Service Co. of Indiana (Marble Hill Nuclear Generating *

Station, Units 1 & 2), ALAB-371, 5 NRC 409 (1977); Public
Service Co. of New Hampshire (Seabrook Station, Units 1,

& 2), ALAB-271, 1 NRC 478, 484-485 (1975). Unless it is ,

shown that the error fundamentally alters the very shape
of the ongoing adjudication, appellate review must await
the issuance of a " final" Licensing Board decision.
Perry, supra, ALAB-675, 15 NRC at 1112-1113, $_e_g Lgng
Island Liahtina Co. (Shoreham Nuclear Power Station, Unit
1), ALAB-888, 27 NRC 257,_263 (1988).

(4) An Appeal Board has granted directed certification of a
Licensing Board's denial of an intervenor's motion to
correct the official transcript of a prehearing con-
ference. The Appeal Board found that interlocutory
review was warranted because of dcubts that the tran-
script could be corrected at the end of the hearing.
Without a complete and accurate transcript, the inter-
venor would suffer serious and irreparable injury
because its ability to challenge the Licensing Board's
rulings through an appeal would be compromised. Public

,

Service Co. of New Hampshire (Seabrook Station, Units I
and 2), ALAB-839, 24 NRC.45, 50, 51 (1986).g

/ Y

("f (5) The Appeal Board does not favor certification on the
question as to whether a contention should have been
admitted into the proceeding. Proiect Manaaement
Corp. (Clinch River Breeder Reactor Plant), ALAB-326,
3 NRC 406, reconsid. den., ALAB-330, 3 NRC 613,.rev'd
in part sub nom., USERDA (Clinch River Breeder Reactor
Plant), CLI-76-13, 4 NRC- 67 (1976); Public Service Co.
of New Hampshire (Seabrook Station, Units 1-and 2), ALAB-
838, 23 NRC 585, 592 (1986); Lona Island Liahtina Co.

|
(Shoreham Nuclear Power Station,-Unit -1), ALAB-861, 25

y NRC 129, 135 (1987). A Board's rejection of an inter-
ested State's sole contention is not appropriate for
directed certification when the issues presented by the
State are also raised by the contentions of intervenors
in the proceeding. Seabrook, supra, 23 NRC at 592-593.
The admission by a Licensing Board of more late-filed
inan timely contentions does not, in and of itself,
affect the basic structure of a licensing proceeding in a
pervasive or unusual manner warranting interlocutory
Appeal Board review. If the late-filed contentions have
been admitted by the Board in accordance with 10 CFR 9
2.714, it cannot be said that the Board's rulings have
affected the case in a pervasive or unusual manner.
Rather, the Board will have acted in furtherance of the!

L^ Commission's own rules. Cleveland Electric Illuminatina
i/ g fA. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-706,
|' G 16 NRC 1754, 1757 (1982). The basic structure of an |

ongoing proceeding is not changed by the simple admission|

u
|

JUNE 1989 APPEALS 57
'

p

.. . . .



,
-

:
;

.

9 5.12.2.1

-of a contention which is based on a Licensing Board '

-ruling that: (1) is important or novel; or (2) may
conflict with case-law, policy, nr Commission regula-
tions.- Thus, the Appeal Board denied directed certifica- ,

tion of a Licensing Board ruling which admitted the
intervenor's revised quality assurance contention. The
applicant argued that the Licensing Board erred in giving
the intervenor the opportunity to conduct discovery in-

~ order to revise and resubmit the quality assurance
contention which had been rejected earlier for lack of
specificity. Commonwealth Edison Co. (Braidwood Nuclear
Power Station, Units 1 and 2), ALAB-817, 22 NRC 470, 474
and nn. 16 17 (1985), citina, Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-791,
20 NRC'1579, 1583 (1984) and Cleveland Electric Illumi-
natina Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-675, 15 NRC 1105, 1112-13 (1982).

(6) Certification-will not be directed to review rulings
on objections to interrogatories. Lona Island Liaht-
ina Co. (Jamesport Nuclear Power Station, Units 1 &
2), ALAB-318, 3 NRC 186 (1976). Nor will certifica-
tion be directed to review orders rejecting objections
to discovery on grounds.of privilep Consumers Power
[L. (Midland Plant, Units 1 and 2), 634, 13 NRC
96 (1981); Toledo' Edison Co. (Davis- Nuclear
Power Station, Unit 1), ALAB-300, 2 , 769 . :

(1975). In this vein, the Appeal Bon o m refused
to review a discovery ruling referred to it by a
Licensing Board where the Board below did not explain
why it believed Appeal Board involvement was necessary,
where the losing party had not indicated that it was
unduly burdened by the ruling, and where the ruling was-
not novel. Consumers Power Co. (Midland Plant, Units 1
and 2), ALAB-438, 6 NRC 638 (1977). The aggrieved party
must make a strong showing that the impact of the
discovery order upon that party or upon the'public
interest is indeed " unusual." Midland, suora. Discovery
rulings rarely meet the test for discretionary inter-
locutory review. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-780, 20 NRC 378, 381

Leg-Texas Utilities Electric Co. (Comanche Peak(1984). e

Steam Electric Station, Units 1 and 2), ALAB-870, 26 NRC
71, 74 (1987).

(7) As to rulings on evidence, certification will not be
granted, absent exceptional circumstances, on questions
of what evidence or how evidence will be admitted.
Toledo Edison Co. (Davis-Besse Nuclear Power Station,
Unit 1), ALAB-314, 3 NRC 98 (1976); Power Authority of
the State of New York (Green County Nuclear Power
Plant), ALAB-439, 6 NRC 640 (1977); Pacific Gas and
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Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2), ALAB-504, 8 NRC 406, 410 (1978); Houston __Lichting
and Power Co. (Allens Creek Nuclear Generating Station,
Unit 1), ALAB-630, 13 NRC 84 (1981). In fact, the Appeal -;
Board is generally disinclined to direct certification on

~

rulings _ involving " garden-variety" evidentiary matters.
.

.Sig Lona Island Liahtina Co. (Jamesport Nu: lear Power
Station, Units 1 & 2), ALAB-353, 4 NRC 381-(1976). In
Eghlic Service Co. of Indiana (Marble Hill Nuclear

,

Generating Station, Units 1 & 2), ALAB-3S3, 5 NRC 767,
768 (1977), the Appeal Board reiterated that certifica-
tion will not be granted to allow consideration of
interlocutory evidentiary rulings, stating that, "it is
simply not our role to monitor these matters on a day-to-
day basis; were we to do so, 'we would have little time ,

for anything else.'" (citations omitted). - An Appeal !

Board will be particularly reluctant to grant a request
for directed certification where the question for which
certification has been sought involves the scheduling of
hearings or the timing and admissibility of evidence.
United States Deoartment of Enerav. Pro.iect Manaaement
Coro. Tennessee Valley Authority (Clinch River Breeder
Reactor Plant), ALAB-688, 16 NRC 471, 475 (1982), citina,
Toledo Edison Co. and Cleveland Electric Illuminatinap) Co. (Davis-Besse Nuclear Power Station, Unit 1),

V ALAB-314, 3 NRC 98, 99-100 (1976). Adverse evidentiary
rulings may turn out to have little, if any evidentiary
effect on a Licensing Board's ultimate substantive
decision. Therefore, determinations regarding what
evidence should be admitted rarely, if ever, have a
pervasive or' unusual effect on the structure of a
proceeding so as to warrant interlocutory intercession by
an Appeal Board. Metropolitan Edison Co. (Three Mile i

Island Nuclear Station, Unit 1), ALAB-791, 20 NRC 1579, ;

1583 (1984).

(8) The Appeal Board has denied certification under 10 CFR
S 2.718(1) and rejected the Staff's position that a
Licensing Board's ruling denying summary disposition of a
part of a contention unwarrantedly expanded the scope of

L the issues and that the resulting necessity of trying
these issues would cause unnecessary expense and delay,
The Appeal Board found that the "immediate and ir-o

I reparable harm" and " pervasive effect on the basic
structure of the proceeding" alleged by the Staff in such;

a case was no different than that involved any time a'

litigant must go to hearing. Eennsylvania Power and
Licht Co. and Alleahenv Electric Cooperative. Inc.

(Susquehanna Steam Electric Station, Units 1 and 2),
r n ALAB-641, 13 NRC 550 (1981). The merc expansion of

/ ) issues rarely, if ever, affects the basic structure of a'

V proceeding in a pervasive or unusual way so as to warrant,

|
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interlocutory review by an Appeal Board. Lona Island
Liqtttina Co. (Shoreham Nuclear Power Station, Unit 1),
ALAB-888, 27 NRC 257, 262 63 (1988).

,

The Appeal Board's directed certification authority will be
,

exercised 'most sparingly." Pacific Gas and Electric CL.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), A_ LAB 514, !
8 NRC 697, 698 (1978); Pacific Gas and Electric Co. (Diablo |

Canyon Nuclear Power Plant, Units 1 and 2), ALAB 504, 8 NRC
406, 410 (1978).

While a lack of participation below may not absolutely
foreclose grant of a request for directed certification in
all circumstances, it does increase the movant's already
heavy burden of demonstrating that the Board's intercession
is necessary. Public Service Co. of New Hamnshire (Seabrook ,

Station, Units 1 and 2), ALAB-737, 18 NRC 168, 175 76 (1983).

An argument that future litigation may be required does not
satisfy the test for directed certification. Public Service
[L _of New Hamoshire (Seabrook Station, Units 1 and 2), ALAB-
737, 18 NRC 168, 176 n.12 (1983).

Opposition to a directed certification petition should include
some discussion of petitioner's claim of Licensing Board
error. Virainia Electric and Power Co. (North Anna Power
Station, Units 1 and 2), ALAB 741, 18 NRC 371, 374 n.3
(1983), citina, Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB 734, 18 NRC 11, 14 n.4 (1983),

failure of a party to address the standards for directed
certification in resNnding to a motion seeking such review .

; may be construed as a saiver of any argument regarding the
propriety of directed ce-tification. Metropolitan Edison Co.
(Three Mile Island Nucleer Station, Unit 1), ALAB-791, 20 NRC
1579, 1582 n.7 (1984). [L Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-734, 18 NRC

,

11, 14 n.4 (1983).

5.12.2.1.1 Effect of Subsequent Developments on Motion to Certify

Developments occurring subsequent to the filing of a motion
for directed certification to the Appeal Board may strip the
question brought of en essential ingredient and, therefore,
constitute grounds for denial of the motion. Northern States

,

Power Co. (Prairie Island Nuclear Generating Plant, Units 1
and 2), ALAB-419, 6 NRC 3, 6 (1977).

When reviewing a motion for directed certification, an Appeal
Board will not consider events which occurred subsequent to
the issuance of the challenged Licensing Board ruling. A
party which seeks to rely upon such events must first seek
appropriate relief from the Licensing Board. Public Service
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Co. of New Hampshire (Seabrook Station, Units I and 2), ALAB- |
889, 27 NRC 265, 271 (1988). >

5.12.2.1.2 Effect of Directed Certification on Uncertified Issues i
>

The pendency of review by the Appeal Board pursuant to [
certification does net automatically result in a stay of :
hearings on independent questions not intimately connected
with the issue certified. Sit Public Service Company of
Indiana (Marble Hill Nuclear Generating Station, Units 1 and
2), ALAB-374, 5 NRC 417 (1977). :

5.12.3 Applicatio1 to Commission for a Stay After Appeal Board's !
Denial of Stay

'

Where a party's request for a stay is denied by the Appeal
Board, the party may apply to the Commission for a stay under t

10 CFR 6 2.788(a).-(h). This, rather than a petition for
review under 10 CFR $ 2.786(b), is the appropriate route.

.

!

tigtropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 2), CLI-78 3, 7 NRC 307, 308 (1978); Public Service Co.

,

of New Hamrshire (Seabrook Station, Units 1 & 2), CL1-78-1,
7 NRC 1, 30 n.44 (1978). Thus, while such a request to the

m Commission may have the appearance of an appeal, it is not :

}
treated as such. *

'

The application for a stay and an appeal from the Appeal
Board's decision denying a stay will be denied when inter- !

venors do not make a strong showing that they are likely
to prevail on the merits or that they will be irreparably
harmed pending appeal of the Licensing Board's decision.
Southern California Edison _Co (San Onofre Nuclear Generatings
Station, Units 2 and 3), CL1-82 11, 15 NRC 1383, 1384 (1982).

5.13 6ppeals fronL0rders. Rulinas. Initial Decisions. Partial Initial
Decisions

Prior to recent changes in the regulations, the vehicle for an appeal
of any order, ruling or decision was the filing of exceptions. An
appeal is now taken by the filing of a notice of appeal pursuant to
10 CFR 5 2.762.

An appeal should be filed only where a party is aggrieved by, or
dissatisfied with, the action taken below and invokes appellate
jurisdiction to change the result. An appeal is unnecessary and
inappropriate when a party seeks to appeal a decision whose ultimate
result is in that party's favor. Public Service Co. of Indiana. Inc.
(Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB 459, 7
NRC 179, 202 (1978); South Carolina Electric and Gas Co. (Virgil C.

g Summer Nuclear Station, Unit 1), ALAB-694, 16 NRC 958, 959 60 (1982),
citina, Public Service Co. of Indiana. Inc. (Marble Hill Nucleari1j Generating Station, Units 1 and 2), ALAB-459, 7 NRC 179, 202 (1978);\
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Duke Power Co. (Cherokee Nuclear Station, Units 1, 2 and 3), ALAB- '

478, 7 NRC 772, 773 (1978); Consumers Power Co. (Midland Plant, Units ,

1 and 2), ALAB 282, 2 NRC 9, 10 n.1 (1975); Northern States Power Co._ ;

(Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB 252, 8
AEC 1175, 1177, affirmed, CL1-75 1, 1 NRC 1 (1975); loledo Edison Co.
(Davis-Besse Nuclear Power Station), ALAB-157, 6 AEC 858, 859 (1973),

t

5.13.1 Time for Filing Appeals
|

5.13.1.1 Appeals from Initial and Partial Initial Decisions !

Parties aggrieved by an initial decision or a partial decision
must file and brief their appeals within the time limits set
out in 10 CFR S 2.762. Florida Power & Liaht Co. (St. Lucie
Nuclear Power Plant, Unit 2), ALAB-274,1 NRC 497, 498 (1975). .:

Failure to file an appeal in a timely manner amounts to a
waiver of the appeal. Commonwealth Edison Co. (Zion Station,
Units 1 & 2), ALAB 226, 8 AEC 381, 392-93 (1974). The same
rule applies to partial initial decisions and a party must
file its appeal therefrom without waiting for the Licensing
Board's disposition of the remainder of the proceeding. '

Mississiooi Power & Licht Co. (Grand Gulf Nuclear Station,
Units 1 & 2), ALAB-195, 7 AEC 455, 456 n.2 (1974). !

5.13.1.2 Variation in Time Limits on Appeals

Only an Appeal Board may vary the time for taking appeals
from that set out in 10 CFR 6 2.762; Licensing Boards
have no power to do so. Consolidated Edison Co. of N.Y.
(Indian Point Station, Unit 3), ALAB-281, 2 NRC 6 (1975).

Of course, mere agreement of the parties to extend the time
for the filing of an appeal is not sufficient to show good
cause for such a time extension. Commonwealth Edison Co.
(Zion Station, Units 1 & 2), ALAB 154, 6 AEC 827 (1973).

.

5.13.2 Briefs on Appeal

Briefs in support of an appeal must be filed under 10 CFR ,

9 2.762. Failure to file a brief can result in dismissal of ,

the appeal. Consumers Power Co. (Midland Plant, Units 1 & 2),
ALAB-270, 1 NRC 473 (1975). Those aspects of an appeal not
addressed by the supporting brief may be disregarded by the
Appeal Board. Midland, mm.ta; Northern Indiana Public Service
[q (Bailly Generating Station, Nuclear-1), ALAB-207, 7 AEC
957 (1974).

When an intervenor is represented by counsel, an Appeal Board
has no obligation to piece together or to restructure vague
references in its brief in order to make intervenor's ,

arguments for it. Wi_sconsin Electric Power Co. (Point Beach
Nuclear Plant, Unit 1), ALAB 696,16 NRC 1245,1255 (1982),
citina, Public Service Electric and Gas Co. (Salem Nuclear
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Generating Station, Unit 1), ALAB 650, 14 NRC 43, $1 (1981),''

aff'd sub nom., lownshiD of Lower Alloways Creek v. Pubik
Service Electric and Gas Co., 687 F.2d 732 (3rd Cir. 1982). ,

!

|Briefs in support of appeals must specify the precise portion
of the record relied upon in support of the assertion of
error. 10 CFR 6 2.762(a) (now 10 CFR 6 2.762(d)); [.ommon- ;

wealth Edison Comuny (Zion Station, Units 1 and 2), ALAB 616, :
12 NRC 419, 424 ' ?BO). ;

5.13.3 [ffect of faP.4 to file Proposed findings

The Appeal Board is not required to review an appeal where no
proposed findings and rulings were filed by the appellant on j

the issue with respect to which the appeal is taken. Florida ;

Power & Licht Co. (St. Lucie Nuclear Power Plant, Unit 2), |

ALAB 280, 2 NRC 3, 4 n.2 (1975); Northern States Power Co. |

(Prairie Island Nuclear Generating Plant, Units 1 & 2), ALAB-
244, 8 AEC 857, 864 (1974). But see Detroit Edison CL. !
(Enrico fermi Atomic Power Plant, Unit 2), ALAB 709, 17 NRC '

17, 21, 23 (1983). ]

5.13.4 Motions to Strike Appeal ;

. ,m

i 1 A party may file a motion to strike an appeal or brief
V' which is not in tubstantial compliance with the provisions

of 10 CFR 6 2.762. Kansas Aas and Electric Co. (Wolf
Creek Generating Station, Unit 1), ALAB 424, 6 NRC 122
(1977); Tennessee Valley Authority (Hartsville Nuclear
Plant, Units IA, 2A, IB & 28), ALAB-409, 5 NRC 1391,
1396-1397 (1977). Such a motion is also appropriate to
exclude imprcper or scandalous appeals. Hartsville, supra,
5 NRC at 1391. A motion to strike an appeal is not appro-
priate, however, where an assessment of its validity requires
more than minimal scrutiny of the underlying record. &

5.14 Certification to the Commission

Pursuant to 10 CfR 6 2.785(d), an Appeal Board may certify to the
Commission any major or novel question of policy, law or procedure
which is properly before the Appeal Board. Such certification may be
at the Appeal Board's discretion or at Commission direction. Sig
Vermont Yankee Nuclear power Corp. (Vermont Yankee Nuclear Power
Station), ALAB 876, 26 NRC 277, 285 (1987); Lona Island Linhtina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-906, 28 NRC 626, 631,
635 (1988).

The Appeal Board should exercise its authority to certify questions
to the Commission sparingly. Absent a compelling reason, the Appeal

n Board will decline certification. Vermont Yankee Nuclear Power

J
Cornoration (Vermont Yankee Nuclear Power Station), Public Service-i

b Company of New Hampshire (Seabrook Station, Units 1 and 2), ALAB 421,
6 NRC 25, 27 (1977). The same is true for the Licensing Board.
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Consolidated Edison Co. of N.Y.. Power Authority of the State of N.Y. '

(Indian Point, Unit 2; indian Point, Unit 3), LBP 82-23, 15 NRC 647, !
650 (1982).

I
Certification by the Appeal Board to the Commission is proper in a l

case involving novel Staff action that presents a major policy |question relevant to a pending application, where Appeal Board ;

members have diverging views, and the procedural rules preclude the !
parties themselves from petitioning for Commission review because
the matter came before the Appeal Board itself on certification.

i

Offshore Power Systems (floating Nuclear Power Plants), ALAB 500, '

8 NRC 323, 325 (1978).
;

The Commission's Rules of Practice contemplate that requests for -

relief from Licensing Board actions (for example, in matters such as
discovery) be delegated to the Appeal Board, which functions as the
Commission's delegate for these matters. 10 CFR 6 2.785.

Absent extraordinary circumstances warranting Commission involvement,
request for interlocutory review of Licensing Board rulings and other
relief should be directed to the Appeal Board rather than to the
Commission. 10 CFR 59 2.730(f), 2.785. Pennsylvania Power and Liaht
A (Susquehanna Steam Electric Station, Units 1 and 2), CL1 80 17,

.

11 NRC 678 (1980). In the context of initial review of Licensing '

Board actions, then, a certification to the Commission would go
first to the Appeal Board under the specific delegation of 10 CFR ,

9 2.785(b)(1). Wisconsin Electric Power Combany (Point Beach Nuclear
Plant, Unit 1), LBP-80 29, 12 NRC 581, 591 (1980).

.

Referral directly to the Commission by the Licensing Board will not
be granted absent a sttong reason for bypassing the Appeal Board.
Southern Cal;fornia Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), LBP-81-36, 14 NRC 691 (1981).

A motion for directed certification of an interlocutory Licensing
Board ruling directly to the Commission will not be granted where the
Licensing Board has no need to go back to the Commission for
guidance. Additionally, as with motions to Appeal Boards for

'directed certification, such a motion will not be granted unless the _

ruling either (1) threatens the movant with immediate and serious
impact which as a practical matter cannot be alleviated by later

;

appeal, or (2) affects the basic structure of the proceeding in a '

pervasive or unusual manner. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-87-29, 26 NRC 302, 312 (1987),
citina, Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1192 (1977).

5.15 Review of Anneal Board Decisions

10 CFR 6 2.786 has been modified to provide for an appeal to the
Commission of an Appeal Board's decision. No appeal is permitted
with respect to a decision or action on referral or certification
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under 10 CFR 69 2.718(i) or 2.730(f). Section 2.786 sets forth in idetail the requirements for an appeal to the Commission. 10 CFR ;

6 2.786(b)(1) provides that a party may file a petition for review |
of an Appeal Board decision within 15 days after service of that j
decision. Consolidated Edison Co. of M (Indian Point Station, !
No. 2), ALAB 414, 5 NRC 1425, 1427 (1977).

!

The Commission's normal practice for review of Appeal Board decisions
under 10 CFR 6 2.786 applies even when an Appeal Board has conducted i
evidentiary hearings. Dcific Gas and Electric Co. (Diablo Canyon i
Nuclear Power Plant, Units 1 and 2), CL1 81 21, 14 NRC 595, 596
(1981), citina, Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB 644, 13 NRC 903 (1981); Viroinia
Electric Power Co. (North Anna Power Station, Units 1 and 2), ALAB- i

578, 11 NRC 189 (1980); Northern States Power ft (Prairie Island
Nuclear Generating Station, Units 1 and 2), ALAB 343, 4 NRC 169
(1976). ;

,

The selection of parties to a Commission review proceeding is clearly
a matter of Commission discretion (10 CFR 5 2.786(b)(6)). A major
factor in the Commission decision is whether a party has actively
sought or opposed Commission review. This factor help.c reveal which
parties are interested in Commission review and whether their

m 3articipation would aid that review. Therefore, a party desiring to
( ) >e heard in a Commission review proceeding should participate in the
C/ process by which the Commission determines whether to conduct a

review. An interested State which seeks Commission review is subject >

to all the requirements which must be observed by other parties.
,

Public Service Company of New Hampshire (Seabrook Station, Units 1
& 2), CLI-77-25, 6 NRC 535 (1977).

Under 10 CFR 6 2.786(a), the Commission may, on its own motion,
review an Appeal Board decision. Under an earlier version of
Section 2.786(a), the Commission held that it had no obligation
to state its reasons for electing to review an Appeal Board decision.
USERDA (Clinch River Breeder Reactor Plant), CL1-7613, 4 NRC 67
(1976). ,

In this vein, since the Commission is responsible for all actions and
policies of the NRC, the Commission has the inherent authority to act
upon or review sua sponte any matter before an NRC tribunal. To
impose on the Commission, to the degree imposed on the judiciary,
requirements of ripeness and exhaustion would be inappropriate sihce
the Commission, as part of a regulatory agency, has a special
responsibility to avoid uanecessary delay or excessive inquiry.
Public Service Co. of N.H. (Seabrook Station, Units 1 and 2), CLI-
77-8, 5 NRC 503, 516 (1977).

Although 10 CFR & 2.786(a) sets forth the type of issues for which,
and situations in which, the Commission may direct certification of a(q record iqa_spanig prior to final action by a Licensing or Appeal

,

V) Board below, it does not limit the Commission's inherent supervisory
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authority. .1 Nevertheless, as a general rule, the Commission does
t

not sit to review factual determinations made by its subordinate i

panels.

When an issue is of obvious significance and is not fact dependent,
and when its present resolution could materially shorten the pro-

'

ceedings and guide the conduct of other pending proceedings, the
Commission will generally dispose of the issue rather than remand it. -

Seabrook, supra, 5 NRC at 517.
;

Within 30 days of an Appeal Board decision, the Commission may review i

it. 10 CFR 9 2.786(a); Washinaton Public Power Suo. ply System (WPPSS >

Nuclear Project Nos. 3 and 5), ALAB 501, 8 NRC 381, 382 (1978).
(Note that under 10 CFR & 2.772, the Commission may extend the time
for review.)

The Commission may dismiss its grant of review of an Appeal Board
decision even though the parties have briefed the issues. Tennessee '

Vallev Authqr_ily (Browns Ferry Nuclear Plant, Units 1, 2 and 3), CLI-
82-26, 16 NRC 880, 881 (1982), citina, Jones v. State Board of

,

Education, 397 U.S. 31 (1970).

The expression of tentative conclusions upon the start of a proceed-
ing does not disqualify the Commission from again considering the
issue on a fuller record. Nuclear Enaineerina Co.. Inc: (Sheffield,
Illinois Low-Level Radioactive Waste Disposal Site)..CL1-80-1, 11 NRC
1, 4 (1980).

5.15.1 Effect of Commission's Refusal to Entertain Appeal

The Commission's refusal to entertain a discretionary appeal
does not indicate its view on the merits. Nor does it pre-
clude the Appeal Board from reconsidering the matter as to
which Commission review was sought where that matter is still ,

pending before the Appeal Board. Public Service Co. of
Indiana (Marble Hill Nuclear Generating Station, Units 1 & 2),
ALAB-493, 8 NRC 253, 260 (1978). However, the Commission has
also stated that a decision by it not to review an Appeal
Board decision upholding a Licensing Board decision authoriz-
ing issuance of an operating license reflected the Commis-
sion's belief that the Appeal Board decision was legally and
factually sound. The Appeal Board decision thus constituted
final agency action. However, under Commission policy, the
NRC Staff does not issue full-power licenses without Commis-

,

sion approval on uncontested as well as contested issues.
Cleveland Electric illuminatino Co. (Perry Nuclear Power
Plant, Units 1 and 2), CLI-86-22, 24 NRC 685, 688, 689 (1986),
aff'd sub nom. on other arounds, Ohio v. NRC, 814 F.2d 258
(6th Cir. 1987), citina, 46 Fed. Rea. 47906 (Sept. 30, 1981).

When the Commission declines to review an Appeal Board
decision, a final agency determination has been made resulting
in the termination of Appeal Board jurisdiction. Metropolitan
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Edison Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-
766, 19 NRC 981, 9B3 (19J4). Egg Public Service Co. of New
Hamoshirt (Seabrook Station, Units 1 and 2), ALAB-513, 8 NRC
694,695(1978).

5.15.2 Stays Pending Judicial Review of Appeal Board Decision

Appeal Boards will entertain requests for stays pending
judicial review of their decisions and will apply the Virainia
Petroleum Jobbers criteria (igt Section 5.7.1, i ura) to
determine if a stay is appropriate. Northern Indiana Public >

Service Co. (Bailly Generating Station, Nuclear 1), ALAB 224,
8 AEC 244, 272 (1974). The Commission itself will entertain
requests for a stay pending judicial review and will apply the i

same criteria. Natural Resources Defense Council, CLI-76-2, 3
NRC 76 (1976).

Section 10(d) of the Administrative Procedure Act (5 U.S.C.
6 705) pertains to an agency's right to stay its own action
pending judicial review of that action, it confers no freedom
on an agency to pustpone taking some action when the impetus
for the action comes from a court directive. [gniumers Power ,

Company (Midland Plant, Units 1 & 2), ALAB-395, 5 NRC 772,
,,} 783-84 (1977).:

,

The Appeal Board suspended sua soonte its consideration of an ;
issue in order to await the possibility of Supreme Court '

review of related issues, following the rendering of a
decision by the First Circuit Court of Appeals, where
certiorari had not yet been sought or ruled upon for such
Supreme Court review. Public Service Co. of New Hampshire

(Seabrook Station, Units 1 and 2), ALAB 548, 9 NRC 640, 642
(1979).

5.15.3 Stays Pending Remand After Judicial Review

Where a litigant who has prevailed on a judicial appeal of an
NRC decision seeks a suspension of the effectiveness of the
NRC decision pending remand, such a suspension is not
controlled by the Virainia Petroleum Jobbers criteria but,
instead, is dependent upon a balancing of all relevant
equitable considerations. Consumers Power Co. (Midland
Plant, Units 1 & 2), ALAB-458, 7 NRC 155,159-160 (1978). In

'such circumstances the negative impact of the court's decision
places a heavy burden of proof on those opposing the stay.
IL 7 NRC at 160.

C
!u
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5.16 Review of Commission Decisions !

I
5.16.1 Review of Disqualification of a Consissioner j

Determinations on the disqualification of a Commissioner
reside exclusively in that Commissioner, and are not re-
viewable by the Commission. Consolidated Edison Co. of N.Y. >

(Indian Point, Unit 2) and Power Authority of the State of
LL. Nndian Point, Unit 3), CL181-1,13 NRC 1 (1981), :

claritied CLI-81-23, 14 NRC 610 (1981); Pacific Gas & -

Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 &
2), CLI 80-6, 11 NRC 411 (1980).

5.17 Reconsideration by the Commission

The Commission's ability to reconsider is inherent in the ability to
decide in-the first instance. The Commission has 60 days in which to
reconsider an otherwise final decision, which is at the discretion of :
the Commission. florida Power and Licht Comoany (St.LucieNuclear '

Power Plant, Unit 2), CL1-80 41,12 NRC 650, 652 (1980).

10 CFR 9 2.771 provides that a party may file a petition for re-
consideration of a final decision within 10 days after the date of

'

that decision.

A majority vote of the Commission is necessary for reconsideration of
a prior Commission decision. U.S. Department of Enerav. Pro.iect

Manaaement Corporation. Tennessee Vallev Authority (Clinch River
Breeder Reactor Plant), CL1-82-8, 15 NRC 1095, 1096 (1982).

5.18 Jurisdiction of NRC to Consider Matters While Judicial Review is
Pendina

The NRC has jurisdiction to deal with supervening developments in a
case which is pending before a court, at least where those develop-
ments do not bear directly on any question that will be considered by
the court. Public Servi _ce Co. of New Hampshire (Seabrook Station,
Units 1 & 2), ALAB-349, 4 NRC 235 (1976).

There has been no definitive ruling as to whether the NRC has
jurisdiction to consider matters which do bear directly on questions
pending before a court, in any event, it is clear that the Appeal
Board considers it inappropriate to do so, at least where the court
has not specifically requested it, based on considerations of comity
between the court and the agency. .533 Public Service Co. of New
Hampshire (Seabrook Station, Units 1 & 2), ALAB 350, 4 NRC 365
(1976); Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), CL1-85-14, 22 NRC 177, 179 (1985), citina,
28 U.S.C. 6 2347(c).
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# While the Appeal Board considers it inappropriate to consider i

matters bearing directly on questions pending before a court where it |
has not been directed to do so by the court, NRC must act promptly !

and constructively in effectuating the decisions of the courts. Upon ,

issuance of the mandate, the court's decision becomes fully effective !
on the Commission, and it must proceed to implement it. Consumers !
Power Comoany (Midland Plant, Units 1 and 2), ALAB-395, 5 NRC 772, j

783-784 (1977). Neither the filing nor the granting of a petition :

for Supreme Court certiorari operates as a stay, either with respect 1
to the execution of the judgment below or of the mandate below by the j
lower courts. IL at 781.

1

When the U.S. Cot.rt of Appeals has stayed its mandate pending final I
resolution of a petition for rehearing en banc on the validity of an ;
NRC regulation, the regulation remains in effect, and the Board is i

bound by those rules until that mandate is issued. Cleveland J

Electric illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-82-53, 16 NRC 196, 205 (1982).

'

Where a party petitioning the Court of Appeals for review of the
decision of the agency also petitions the agency to reconsider its
decision and the Federal court stays its review pending the agency's
disposition of-the motion to reconsider, the Hobbs Act does not t

preclude the agency's reconsideration of the case. Public Servicem

v}
,

/ Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 & 2),
ALAB-493, 8 NRC 253, 259 (1978).

The pendency of a criminal investigation by the Department of
Justice does not necessarily preclude other types of inquiry into the
same matter by the NRC. Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), ALAB 738, 18 NRC 177, 188 (1983), rev'd in
part on other orounds, CLI-85-2, 21 NRC 282 (1985).

The pendency of a Grand Jury proceeding does not legally bar parallel
administrative action. Three Mile Island, supra, 18 NRC at 191 n.27.

5.19 Procedure on Remand '

5.19.1 Jurisdiction of the Licensing Board on Remand

The question as to whether a Licensing Board, on remand,
assumes its original plenary authority or, instead, is
limited to consideration of only those issues specified by the
Appeal Board in the remand order was, for some time, un-
resolved. Sn Philadelphia Electric Co. (Peach Bottom Atomic
Power Station, Units 2 and 3), ALAB 389, 5 NRC 727 (1977).
Of course, jurisdiction may be regained by a remand order of
either the Commission or a court, issued during the course of
review of the decision. Issues to be considered by the Board
on remand would be shaped by that order. If the remandO related to only one or more specific issues, the finality

( ,/ doctrine would foreclose a broadening of scope to embrace
other discrete matters. Virainia Electric and Power Co.
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(North Anna Nuclear Power Station, Units 1 and 2), ALAB 551, >

9 NRC 704, 708 (1979). -

More recently, however, a Licensing Board was found to be
' manifestly correct" in rejecting a petition requesting r

intervention in a remanded proceeding where the scope of the .

remanded proceeding had been limited by the Commission and the !

petition for intervention dealt with matters outside that
.

scope. This establishes that a Licensing Board has limited !

jurisdiction in a remanded proceeding and may consider only '

what has been remanded to it. Carolina Power and Licht Co. j
(Shearon Harris Nuclear Power Plant, Units 1-4), ALAB-526, 9
NRC 122, 124 n.3 (1979). Sag Philadelohia Electric Co. !

(Limerick Generating Station, Units 1 and 2), ALAB 857, 25
NRC 7, 11, 12 (1987) (the Licensing Board properly rejected ;

an intervenor's proposed license conditions which exceeded
the scope of the narrow remanded issue of school bus driver
availability).

Although an adjudicatory board to which matters have been
remanded would normally have the authority to enter any order ,

appropriate to the outcome of the remand, the Commission may,
.'of course, reserve certain powers to itself, such as, for ex-

ample, reinstatement of a construction permit suspended pend-
ing the remand. Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 & 2), CL1-78 14, 7 NRC 952, 961 (1978).

Where the Commission remands an issue to a Licensing Board it
is implicit that the Board is delegated the authority to
prescribe warranted remedial action within the bounds of its
general powers. However, it may not exceed these powers. .

Carolina Power & Liaht Co. (Shearon Harris Nuclear Power
Plant, Units 1, 2, 3 and 4), ALAB-577, 11 NRC 18, 29 (1980),
modified, CLI-80 12, 11 NRC 514 (1980).

5.19.2 Jurisdiction of the Appeal Board on Romand

Under settled principles of finality of adjudicatory ac-
tion, once an Appeal Board has finally determined a dis-
crete issue in a proceeding, its jurisdiction is ter-

| minated with respect to that issue, absent a remand order.
Metropolitan Edison Co. (Three Mile Island Nuclear Statinn,i

Unit 1), ALAB-766, 19 NRC 981, 983 (1984), citina, Virainia;

Electric and Power Co. (North Anna Nuclear Power Station,'

Units 1 and 2), ALAB-551, 9 NRC 704, 708-09 (1979); Publicj
Service Co. of New Hamoshire (Seabrook Station, Units 1 and|

I. 2), ALAB-513, 8 NRC 694, 695 (1978).
|

The Appeal Board's jurisdiction over previously determined
issues is not necessarily preserved by the pendency before it

| of other issues in a proceeding. Three Mile Island, supra,19
| NRC at 983, citina, North Anna, supra, 9 NRC at 708-09;

Seabrook, supra, 8 NRC at 695-96.
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"
Where the Appeal Board remands the record to the existing i

Licensing Board for the receipt of further evidence on the :
'quality assurance issue, the Appeal Board may retain jurisdic-

tion over the proceeding. Therefore, once the Licensing Board -

has completed the hearing on remand and rendered its sup- !plemental decision, there will be no necessity for any party ;

to file a new notice of appeal. Commonwealth Edison Co. !
(Byron Nuclear Power Station, Units 1 and 2), ALAB-770,19 NRC !
1163, 1168 (1984). '

5.19.3 Stays Pending Remand

10 CFR $ 2.788 does not expressly deal with the matter of a
stay pending remand of a proceeding to the Licensing Board.

' Prior to the promulgation of Section 2.788, the Commission
held that the standards for issuance of a stay pending remand
are less stringent than those of the Virainia Petroleum
Jobbers test. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), CL1-77 8, 5 NRC 503 (1977). In this !

vein, the Commission ruled that the propriety of issuing a
stay pending remand was to be determined on the basis of a j
traditional balancing of equities and on consideration of
possible prejudice to further actions resulting from the !
remand proceedings.

(n)-v Where judicial review discloses inadequacies in an agency's'

environmental impact statement prepared in good faith, a stay
of the underlying activity pending remand does not follow
automatically. Whether the project need be stayed essentially
must be decided on the basis of (1) traditional balancing of

~,equities, and (2) consideration of any likely prejudice to
further decisions that might be called for by the remand.
Consumers Power Company (Midland Plant, Units 1 and 2), ALAB.
395, 5 NRC 772, 784-85 (1977). The seriousness of the
remanded issue is a third factor which a Board will consider
before ruling on a party's motion for a stay pending remand.
Lona Island Liahtina Co. (Shoreham Nuclear Power Station,
Unit 1), LBP-84-53, 20 NRC 1531, 1543 (1984), citina, Public
Service Co. of New llamoshire (Seabrook Station, Units 1 and '

.

2), CL1-77-8, 5 NRC 503, 521 (1977).

5.19.4 Participation of Parties in Remand Proceedings

Where an issue is remanded to the Licensing Board and a party
did not previously participate in consideration of that issue, ;

submitting no contentions, evidence or proposed findings on it
and taking no exceptions to the Licensing Board's disposition
of it, the Licensing Board is fully justified in excluding
that party from participation in the remanded hearing on that
issue. Status as a party does not carry with it a license to, p\ step in and out of consideration of issues at will. Public;

;d Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-493, 8 NRC 253, 268 69 (1978).
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- Station,UnitNo.1),LBP82-103,16NRC1603,1618(1982),
citina, 10 CFR 6 2.104(c)(4); 47 Fed. Rea,13753 (March 31,

' 1982); Houston Liahtina and Power Co_. (South Texas Project,
Units 1 and 2), LBP-87-37, 18 NRC 52, 56 (1983). However, the
March 31, 1982 amendment was successfully challenged in court
and was remanded to the Commission. Georaia Power Co. (Vogtle
Nuclear Plant, Units 1 and 2),-LBP-84-35, 20 NRC 887, 895 (1984),
citina, New Enaland Coalition on Nuclear Pollution v. NRC, 727 F.2d
1127 (D.C. Cir. 1984). On September 12, 1984, the Commission issued
new amendments to 10 CFR 6 50.33(f) which:

1) reinstated financial qualifications review for electric
utilities which apply for facility construction permits;
and

2) eliminated financial qualifications review for electric
utilities which apply for operating licenses, if the
utility is a regulated public utility or is authorized
to set its own rates.

Sag 49 Fed. Rea. 35747 (September 12,1984), as corrected, 49 f.ed,.
Et.92. 36631 (September 19,1984); Kansas Gas and Electric Co. (Wolf
Creek Generating Station, Unit 1), ALAB-784, 20 NRC 845, 847 (1984);
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB 813,

[] 22 NRC 59, 84 & n.126 (1985).
LJ

In its statement of considerations accompanying the 1984 enactment
of the revised financial qualification review requirements, the
Commission discussed the special circumstances which might justify a
waiver, pursuant to 10 CFR 6 2.758(b), of the exemption from
financial qualifications review for an electric utility operating
license applicant. 49 Fed. Rea. 35747, 35751 (September 12,1984).
Among the possible special circumstances for which a waiver may be
appropriate are: (1) a showing that the local public utility
commission will not allow the electric utility to recover the costs
of operating the facility through its rates; and (2) a showing of a
nexus between the safe operation of a facility and the electric

'

utility's financial condition. Public Service Co. of New Hampshire
,

(Seabrook Station, Units 1 and 2), ALAD-895, 28 NRC 7, 17, 21-22
(1988). The 1984 financial qualifications rulemaking proceeding did
not limit the special circumstances that could serve as grounds for
waiver under 10 CFR s 2.758. Public Service Co. of New Hampshire

(Seabrook Station, Units 1 and 2), CLI-88-10, 28 NRC 573, 596 (1988).

The special circumstances which may justify a waiver under 10 CFR
s 2.758 are present only if the petition properly pleads one or more*

facts, not common to a large class of applicants or facilities, that
were not considered either explicitly or by necessary implication in
the proceeding leading to the rule sought to be waived. Also, the

/ ) special circumstances must be such as to undercut the rationale for
() the rule sought to be waived. Seabrook, CLI-88 10, suora, 28 NRC at

596-97.
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A waiver petition under 10 CFR 6 2.758 should not be certified unless
the petition indicates that a waiver is necessary to address, on the
merits, a significant safety problem related to the rule sought to be
waived. Seabrook, CLI 88-10, supra, 28 NRC at 597.

In order to obtain a waiver, pursuant to 10 CFR S 2.75B(b , of the
financial qualifications review exemption in a low-power o)perating +

license proceeding, a petitioner must establish that the electric
utility has insufficient funds to cover the costs of safe low power
operation of its facility. Seabrook, supra, 28 NRC at 18-19.

,

Unusual and compelling circumstances are needed to warrant a waiver
of the financial qualifications rule. Houston Liahtina and POEgr
1 (South Texas Project, Units 1 and 2), LBP-83-37, 18 NRC 52, 57
(1983). -

Matters involving decommissioning funding are considered under the
Commission's decommissioning rule, issued on June 27, 1988, and not

,'

as a part of the financial qualifications review under 10 CFR
S 50.33(f). The decommissioning rule requires an applicant to
provide reasonable assurance that, at the time of termination of '

operations, it will have available adequate funds for the decommis-
sioning of its facility in a safe and timely manner. 53 Fed. Rea,

24,018, 24,037 (June 27, 1988). The Commission applied the decommis-
sioning rule to the unusual circumstances in the Seabrool operating
license proceeding, and directed the applicant to provide, before
low-power operation could be authorized, reasonable assurance that
adequate funding for decommissioning will be available in the event
that low-power operation has occurred and a full-power license is not
granted. Public Service Co. of New Hampshire (Seabrook Station,
Units 1 and 2), CLI-88-7, 28 NRC 271, 272-73 (1988). In a subsequent
decision, the Commission held that the decommissioning rule is
directed to the safe and timely decommissioning of a reactor after a
lengthy period of full-power operation, and thus is not directly *

applicable to the hypothetical situation addressed in CL1-88-7,
supra -- the denial of a full-power operating license following low-
power operation. However, due to the unusual circumstances in the '

Seabrook operating license proceeding, the Commission in CLI-88-7,
lupfjt, did apply the safety concern underlying the decommissioning
rule requiring the availability of adequate funds for safe and timely
decommissioning. The Commission did not require the applicants to
provide a final decommissioning plan containing precise and detailed
information. Given the hypothetical situation, the applicants were
required to provide only reasonable estimates of decommissioning
costs and a reasonable assurance of availability of funding. Public
Service Co. of New Hamoshire (Seabrook Station, Units 1 and 2), CLI-
88-10, 28 NRC 573, 584 86 (1988).

6.9 Generic Issues

A generic issue may be defined as one which is applicable to the
industry as a whole (gA, GESMO) or to all reactors or facilities
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d or to all reactors or facilities of a certaii type. Current :

regulations do not deal specifically with generic issues or the
manner in which they are to be eddressed.

.

!

6.9.1 Consideration of Generic Issues in Licensing Proceedings

As a general rule, a true generic issue should not be
considered in individual licensing proceedings but should be ,

handled in rulemaking. Egg, g & , Duke Power Co. (William B.
McGuire Nuclear Station, Units 1 & 2), ALAB-128, 6 AEC 399,

,

400, 401 (1973); Lona Island Lichtina Co. (Shoreham Nuclear
Power Station), ALAB-99, 6 AEC 53, 55-56 (1973). The
Commission had indicated at least that generic safety
questions should be resolved in rulemaking proceedings
whenever possible. Egg Vermont Yankee Nuclear Power Coro.
(Vermont Yankee Nuclear Power Station), CLI-74-40, 8 AEC 809, e

814-815, clarified, CLI-74 43, 8 AEC 826 (1974). An appellate
court has indicated that generic proceedings "are a more
efficient forum in which to develop issues without needless
repetition and potential for delay." Natural Resources
Defense Council v. NRC, 547 F.2d 633 (D.C. Cir.1976), rev'd
and remanded, 435 U.S. 519 (1978), on remand, 685 F.2d 459
(D.C. Cir.1982), rev'd, 462 U.S. 87 (1983). To the same
effect, igg Tennessee Vallev Authority (Hartsville Nuclear

/G Plant, Units IA, 2A, 1B & 2B), ALAB 380, 5 NRC 572 (1977).

(V) Nevertheless, it appears that generic issues may properly be
considered in individual adjudicatory proceedings in certain
circumstances.

For example, an Appeal Board has held that Licensing Boards ,

should not accept, in individual licensing cases, any
contentions which are or are about to become the subject of
general rulemaking but apparently may accept so called
" generic issues" which are not (or are not about to become) .

the subjects of rulemaking. Potomac Electric Power Co.
(Douglas Point Nuclear Generating Station, Units 1 & 2),
ALAB-218, 8 AEC 79 (1974); Houston liohtina and Power Co.
(South Texas Project, Units 1 and 2), LBP-86-8, 23 NRC 182,
185-86 (1986). Moreover, if an issue is already the subject
of regulations, the publication of new proposed rules does not
necessarily suspend the effectiveness of the existing rules.
Contentions under these circumstances need not be dismissed
unless the Commission has specifically directed that they be
dismissed during pendency of the rulemaking procedure.
Cleveland Electric 111uminatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-82-1A, 15 NRC 43, 45 (1982); South
Jex n , supra, 23 NRC at 186. The basic criterion is safety
and whether there is a substantial safety reason for litigat-
ing the generic issue as the rulemaking progresses. In some -

I cases, such litigation probably should be allowed if it
|/] appears that the facility in question may be licensed to j

operate before the rulemaking can be completed. In such a

l- Q
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case, litigation may be necessary as a predicate for required ,

safety findings. In other cases, however, it may become
apparent that the rulemaking will be completed well before the '

facility can be licensed to operate. In that kind of case ;

there would normally be no safety justification for litig& ting
the generic issues, and strong resource management reasons not
to liti ate. Duke Power Co. (Catawba Nuclear Station, Units
I and 2 , LBP-82-107A, 16 NRC 1791, 1809 (1982).

,

in an operating license proceeding, where a hearing is to be
held to consider other issues, Licensing Boards are enjoined,

'in the absence of issues raised by a party, to determine
whether the Staff's resolution of various generic safety
issues applicable to the reactor in question is "'at least
plausible and...if proven to be of substance ... adequate to !

justify operation.'" Pennsvivania Power & Licht Company
(Susquehanna Steam Electric Station, Units 1 and 2), LBP-79-6, !

9 NRC 291, 311 (1979). .Sig Houston Lichtino and Power Co.
(South Texas Project, Units 1 and 2), LBP-86 5, 23 NRC 89, 90

'

(1986).

A Licensing Board must refrain from scrutinizing the sub-
stance of particular explanations in the Safety Evaluation
Report (SER) Justifying operation of a plant prior to the '

resolution of an unresolved generic safety issue. The
Board should only look to see whether the generit issue has *

been taken into account in a manner that is at least plausible
and that, if proven to be of substance, would be adequate to
justify operation. Louisiana Power _and Liaht Co. (Waterford
Steam Electric Station, Unit 3), LBP 82-100, 16 NRC 1550, 1559
(1982), citina, Virainia Electric and Power Co. (North Anna
Nuclear Power Station, Units 1 and 2), ALAB-491, 8 NRC 245 |

(1978).

As a matter of policy, most evidentiary hearings in NRC t

proceedings are conducted in the general vicinity of the site
of the facility involved. In generic matters, however, when
the hearing encompasses distinct, geographically separated
facilities and no relationship exists between the highly
technical questions to be heard and the particular features of
those facilities or their sites, the governing consideration
in determining the place of hearing should be the convenience
of the participants in the hearing. Philadelphia Electric Co.

(Peach Bottom Atomic Power Statien, Units 2 and 3), ALAB-
566, 10 NRC 527, 530-31 (1979).

A Licensing Board does not have to apply the same degree of -

scrutiny to uncontested generic unresolved safety issues as is
.

applied to issues subject to the adversarial process. A '

Licensing Board is required to examine the Staff's presen-
tation in the SER on such uncontested issues to determine
whether a basis is provided to permit operation of the

,
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facility pending resolution of those issues. A Licensing !
"'

Board need not make formal findings of fact on these matters e

as if they were contested issues, but it is required to
determine that the relevant generic unresolved safety issues '

do not raise a " serious safety, environmental, or common '

defense and security matter" such as to require exercise of !
the Board's authority under 10 CFR 9 2.760a to raise and i

decide such issues sua soonte. Lona Island Lichtina Ch
(Shoreham Nuclear Power Station, Unit 1), LBP-83-57, 18 :
NRC 445, 465 (1983), citina, Louisiana Power and Licht Co.
(Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC
1076, 1110-13 (1983).

6.9.2 Effect of Unresolved Generic Issues

6.9.2.1 Effect of Unresolved Generic Issues in Construction Permit ,

Proceedings ,

,

The existence of an unresolved generic safety question does
,

not necessarily require withholding of construction permits
since the Commission has available to it the provisions of
10 CFR $ 50.109 for backfitting and the procedures of 10 CFR

'

Part 2, Subpart B for imposing new requirements or conditions.
Georoia Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1 &

(n'i 2), ALAB-291, 2 NRC 404 (1975). |
While unresolved generic issues might not preclude issuance of
a construction permit, those generic issues applicable to the
facility in question must be considered and information must
be presented on whether (1) the problem has already been
resolved for the reactor under study, (2) there is a reason- .

'able basis for concluding that a satisfactory solution will be
obtained before the reactor is put into operation, or (3) the
problem will have no safety implications until after several
years of reactor operation, and if there is no resolution by *

then, alternate means will be available to assure that
continued operation, if permitted, will not pose an undue ;

risk. Gulf States Utilities Co. (River Bend Station, Units 1 <

& 2), ALAB-444, 6 NRC 760, 775 (1977). See also Lona Island
Lichtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP 82-
19, 15 NRC 601, 614 (1982).

6.9.2.2 Effect of Unresolved Generic Issues in Operating License
Proceedings

An unresolved safety issue cannot be disregarded in indi- |
vidual licensing proceedings merely because the issue also has
generic applicability; rather, for an applicant to succeed,
there must be some explanation why construction or operation ,

can proceed although an overall solution has not been found. !o) Where issuance of an operating license is involved, the
~ (V justification for allowing operation may be more difficult to
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come by than would be the case where a construction permit is
involved. Virainia Electric & Powar Co. (North Anna Nucleart

Power Station, Units 1 & 2), ALAB 49), 8 NRC 245, 248 (1978).

Explanations of why an operating license should be issued i
despite the existence of unresolved generic safety issues '

should appear in the Safety Evaluation Report. Viroinia
Electric & Power Co. (North Anna Nuclear Power Station, Units
1 & 2), ALAB 491, 8 NRC 245, 249 (1978).

Where generic unresolved safety issues are involved in an -

o)erating license proceeding, for an application to succeed
tiere must be some explanation why the operation can proceed
even though an overall solution has not been found. Lang
Island Liahtina Co. (Storeham Nuclear Power Station, Unit 1),
LBP 83-57, 18 NRC 445, 472.(1983), affirmed, ALAB-788, 20 NRC
1102, 1135 n.187 (1984). A plant will be allowed to operate
pending resolution of the unresolved issues when there is
reasonable assurance that the facility can be operated without
undue risk to the health and safety of the public. Long
lilgnd Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP 83-57, 18 NRC 445, 472 (1983), affirmed, ALAB-788, 20 NRC
1102, 1135 n.187 (1984).

6.10 InsDection and Enforcement

The Commission has both the duty and the authority to make such
investigations and inspections as it deems necessary to protect the
public health and safety. Union Electric Co. (Callaway Plant, Units
1 & 2), LBP-78-31, 8 NRC 366, 374 (1978).

Because the atomic energy industry is a pervasively regulated in-
dustry, lawful inspections of licensee's activities are within the
warrantless search exception for a " closely regulated industry"
delineated by the Supreme Court in Marshall v. Barlow's. Inc., 436
U.S.307-(1978); Union Electric Co. (Callaway Plant, Units 1 & 2),
LBP-78-31, 8 NRC 366, 377 (1978). In addition, a licensee's
submission to all applicable NRC regulations constitutes advance
consent to lawful inspections, and therefore, no warrant is required
for such inspections. Callaway, suora, 8 NRC at 377.

Proposed investigation of the discharge by a licensee's contractori

| of a worker who reported alleged construction problems to the '

Commission was within the Commission's statutory and regulatory
authority to assure public health and safety. Union Electric Co.
(Callaway Plant, Units 1 & 2), LBP-78-31, 8 NRC 366, 376 (1978).
The Commission should not defer such an inquiry into the discharge
of a worker under a proper exercise of its authority to investigate
safety related matters merely because such investigation may touch
on matters that are the subject of a grievance proceeding between!

| the licensee and the worker. Callaway, suora, 8 NRC at 378.
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Refusal by a licensec and contractor to permit a lawful Staff I
investigation deemed necessary to assure public health and safety is '

serious enough to warrant the drastic remedy of permit suspension j
pending submission to investigation, since the refusal interferes

|
with the Commission's duty to assure public health and safety.
Callaway, suora, 8 NRC at 378.

Inspections of licensed activities during company-scheduled working j
hours are reasonable per_te. Commission inspections may not be ilimited to " office hours." In re Radiation Technoloav. Inc., ALAB- i567, 10 NRC 533, 540 (1979).

-|

A search warrant is not needed for inspr.ctions of licensed acti- I

vities. E. at 538-540.

The Executive Director of Operations is authorized by the Commission
to issue subpoenas pursuant to Section 161c of the Atomic Energy Act
where necessary or appropriate for the conduct of inspections or
investigations. Houston Liahtina and Power Co. (South Texas Project,
Units 1 and 2), CLI-87-8, 26 NRC 6, 9 (1987). |

The NRC Staff's Office of Inspection and Enforcement does inspect I
construction activities and reports. Where weaknesses or errors

(7, which substantially affect safety are detected, the Staff requires
i j the applicant to take appropriate action. Deliberate or carelessv failure of applicants to adhere to the program is the basis for the

imposition of penalties. Illinois Power Co. (Clinton Power Station,
Unit No. 1), LBP-82-103, 16 NRC 1603, 1614 (1982). i

6.10.1 Enforcement Actions

"[A] licensee may not avoid responsibility for violations
because its employees or agents failed to comply with the
Commission's rules, regulations or license conditions." *

Pittsburah-Des Moines Steel Company, ALJ-78-3, 8 NRC 649,
651 (1978). .

The Director of Inspection and Enforcement, subject to re-
quirements that he give licensees written notice of specific
violations and consider their responses in deciding whether
penalties are warranted, may prefer charges, may demand the
payment of penalties, and may agree to compromise penalty
cases without formal litigation. Additionally, the Director
may consult with his Staff arivately about the course to be

, taken. In re Radiation Tecinoloav. Inc., ALAB-567,10 NRC '

I 533, 537 (1979).
1

The ability of the Director of Inspection and Enforcement to
proceed against a lionsee by issuing an order imposing civil

< [} penalties is not a denial of due process because the licensee
4 i was not able to cross-examine the Director to determine he hadV not been improperly influenced by Staff. The demands of due '

process do not require a hearing at the initial stage or at
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any particular point or at more than one point in an admini- .

tstrative proceeding so long as the requisite hearing is held
before the final order becomes effective. In re Radiation
Technoloav. Inc., ALAB 567, 10 NRC 533, 536-538 (1979).

|
A licensee is normally afforded the opportunity to challenge |

an enforcement action in a public hearing prior to the time an !

enforcement action takes effect. Consumers Power Co. (Midland ;

Plant, Units I and 2), CLI-73-38, 6 AEC 1082,1083 (1973);
Metropolitan Edison Co. (Three Mile Island Nuclear Station, .

Unit 1), CL1-85-9, 21 NRC 1118, 1123 (1985). However, the !
Commission is empowered to make a shutdown order immediately .

effective where such action is required by the public health, r

safety, or public interest. Three Mile Island, supra, 21 NRC i

at 1123-24 n.2. M 10 CFR 6 2.202(f), implementing 5 U.S.C. >

9 558(c). -

The Commission is obligated under the law to lift the i
effectiveness of an immediately effective shutdown order '

once the concerns which brought about the order have been ,

adequately resolved. Three Mile-island, supra, 21 NRC at ;

1124. M, LL., Pan American Airways v. C. A.B. , 684 !
'

F.2d 31 (D.C. Cir.1982); Northwest Airlines v. C. A.B.,
539 F.2d 846 (D.C. Cir. 1976); Air Line Pilots Ass'n..
International v. C.A.B., 458 F.2d 846 (D.C. Cir. 1972), ,

cert. denied, 420 U.S. 972 (1975). This holds true even ,

where Licensing and Appeal Boards' deliberations and deci-
sions as to resumption of operations are pending, provided
the issues before the Board do not implicate the public i

health and safety. Three Mile Island, supra, 21 NRC at 1149.

Where a Board attaches license conditions in an enforcement
proceeding, such action does not convert the enforcement
proceeding into a license amendment proceeding. Once the
Commission establishes a formal adjudicatory hearing in an
enforcement case, it need not grant separate hearings on any ;

license conditions that are imposed as a direct consequence of
that enforcement hearing. Metronolitan Edison Co. (Three Mile >

lsland Nuclear Station, Unit 1), CL1-85-9, 21 NRC 1118,1148
(1985). ;

Under 10 CFR 6 2.202, the NRC Staff is empowered to issue an
order to show cause why enforcement action should not be taken
when it believes that modification or suspension of a license,
or other such enforcement action, is warranted. Under 10 CFR
9 2.206, members of the public may request the NRC Staff to
issue such an order to show cause. Consolidated Edison Co. of
New York (Indian Point, Unit 2) and Power Authority of the
State of New York (Indian Point, Unit 3), CLI-83-18, 17 NRC
1006, 1009 (1983).

|

L
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Allegations about financial difficulties at an operating !facility are not by themselves a sufficient basis for action
to restrict operations. On the other hand, allegations that
defects in safety practices have in fact occurred or are

,

imminent would form a possible basis for enforcement action,
whether or not the root cause of the fault was financial.
Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power ,

Station), CLI-83-21, 18 NRC 157, 159 60 (1983). '

A Director does not abuse his or her discretion by refusing ;

to take enforcoment action 'oased on mere speculation that '

financial pressures might in some unspecified way undermine
the safety of a facility's operation. Maine Yankee Atomic

,

Power Co. (Maine Yankee Atomic Power Station), CL1-83-21, 18
NRC 157, 160 (1983).

6.10.1.1 Civil Penalties *

Section 234 of the Atomic Energy Act directs the Commission to
afford an opportunity for a hearing to a licensee to whom a

inotice has seen given of an alleged violation. Pittsburah-Des :
Moines Steel Company, ALJ-78 3, 8 NRC 649, 653 (1978).

.

The Commission established detailed procedures and consi-

n(V) derations to be undertaken in the assessment of civil
penalties by: (1) notice of proposed rulemaking (36 Eg L
eel. 19122, Aug. 26, 1971), and (2) amendment of the Rules of
Practice to include the factors which will determine the
assessment of civil penalties. (35 Fed. Rec. 16894, Dec. 17,
1970). These two formal actions fulfill the legal require-
ments for standards utilized in civil penalty proceedings.
Radiation Technoloav. Inc., ALJ-78 4, 8 NRC 653, 663 (1978).
See also Pittsburch-Des Moines Steel Company, ALJ-78-3, 8 NRC ,

N9, 653 (1978).

Under Section 234 of the Atomic Energy Act, 42 U.S.C.
5 2282(b), and 10 CFR s 2.205 of the Commission's regulations,
a person subject to imposition of a civil penalty must first
be given written notice of: (1) the specific statutory,
regulatory or license violations; (2) the date, facts, and
nature of the act or omission with which the person is ,

charged; and (3) the proposed penalty. The person subject to
the fine must then be given an opportunity to show in writing
why the penalty should not be imposed. Metropolitan Edison
[L. (Three Mile Island Nuclear Station, Unit No. 1), CLI-82-
31, 16 NRC 1236, 1238 (1982).

When a hearing is requested to challenge the imposition of
civil penalties, the officer presiding at the hearing, not the

g Director of Inspection and Enforcement, decides on the basis
of the record whether the charges are sustained and whether'~
civil penalties are warranted. In re Radiation Technoloav,o

inA , ALAB-567, 10 NRC 533, 536 (1979).n
,
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Civil penalties are not invalidated by the absence of a
formally promulgated schedule of fees when the penalties
imposed are within statutory limits and in accord with
general criteria published by the Commission. Radiation

;

Itth Mingy, supra, 10 NRC at 541.

A civil penalty may be imposed on a licensee even though
there is no evidence of (1) malfeasance, misfeasance, or
nonfeas 3ce by the licensee, or (2) a failure by the licensee
to take prompt corrective action. In such circumstances, a
civil penalty may be considered proper if it might have the
effect of deterring future violations of regulatory require-
ments or license conditions by the licensee, other licensees,
or their employees. It does not matter that the imposition of
the civil penalty may be viewed as punitive. In re Atlantic
Research Coro., CL1-80 7, 11 NRC 413 (1980), yacatina, ALAB-
542, 9 NRC 611 (1979).

An adjudicatory hearing in a civil penalty proceeding is
essentially a trial de novo. The penalty assessed by the 1&E
Director constitutes the upper bound of the penalty which may
be imposed after the hearing but the Administrative Law Judge
may substitute his own judgment for that of the Director. In
re Atlantic Research Corporation, ALAB-594, 11 NRC 841, 849
(1980).

6.10.1.2 Show Cause Proceedings

(See 6.24)

6.11 Masters in NRC Proceedinas

For a discussion of the role of a " master" in NRC proceedings, see
Toledo Edison Co. (Davis-Besse Nuclear Power Station), ALAB-300, 2
NRC 752, 759 (1975) and Toledo Edison Co. (Davis Besse Nuclear Power
Station), ALAB-290, 2 NRC 401 (1975). In ALAB-300, the Appeal Board

"

ruled that parties to an NRC proceeding may voluntarily agree among
.

themselves to have a master of their own choosing make certain
discovery rulings by which they will abide. In effect, the master's
rulings were like stipulations among the parties. The question as to
whether the Licensing and Appeal Boards retained jurisdiction to
review the master's discovery rulings was not raised in this case.
Consequently, the Appeal Board did not reach a decision as to that
issue. Davis-Besse, supra, 2 NRC at 768.

More recently, 10 CFR Part 2 has been amended to provide for the use
"

of special assistants to Licensing Boards. Specifically, special
assistants may be appointed to take evidence and prepare a record.
With the consent of all parties, the special assistant may take
evidence, and prepare a report that becomes a part of the record,
subject to appeal to the Licensing Board. 10 CFR $ 2.722.
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It is within the discretion of the Special Master to hold information |
confidential if to do so would increase the likelihood of a fair and |

impartial hearing, Metronolitan Edison Co. (Three Mile Island i
Nuclear Station, Unit 1), LBP-81-50, 14 NRC 888, 894 (1981). !

A Special Master's conclusions are considered as informed advice to ,

the Licensing Board; however, the Board must independently arrive at i
its own factual conclusions. Where judgment is material to a J

particular conclusion, the Board must rely on its own collegial !
consensus. Metropolitan Edison Com (Three Mile Island Nuclear -

Station, Unit 1),LBP-82-56,16NRC281,289(1982). Pursuant to 10 ,

CFR 6 2.722(a)(3), the regulations under which.a Special Master may |
be appointed in NRC proceedings specify that Special Masters' i

reports are advisory only. The Board alone is authorized by statute,
regulation and the notice of hearing to render the initial decision
in proceedings. The decision must be rendored upon the Board's own

,

understanding of the reliable, probative and substantial evidence of
the record, Metropolitan Edison Co (Three Mile Island Nuclear
Station, Unit 1), LDP-82 56, 16 NRC 28), 288 (1982). |

.

Where the Special Master's c.onclusions are materially affected
by a witness' demeanor, the Licensing Board must give especially
careful consideration to whether or not other more objective

O witness credibility standards are consistent with the Special(d Master's conclusions. However, the Licensing Board may afford weight t

to the Special Master's reported direct observations of a witness'
Three Mile Islani, supra,16 NRC at 289.demeanor. j

,

6.12 Material False Statements in Anolications '

(See1.5.2) |

6.13 Materials Licenses .

.

The production, processing and sale of uranium and uranium ore are
, controlled by the Atomic Energy Act of 1954, as amended. Homestake
' Minino Co. v. Mid-Continent Exoloration Co., 282 F.2d 787, 791 (10th
L Cir. 1960). Natural uranium and ores bearing it in sufficient ;
' concentration constitute " source material" and, when enriched for
I fabrication into nuclear fuel, become "special nuclear material"
| within the meaning of the Act. (42 U.S.C. 66 2014(z) and (aa),

2071,2091.) Both are expressly subject to Commission regulation
(42 U.S.C. 69 2073, 2093). 10 CFR Parts 40 and 70 specifically -

provido for the domestic licensing of source and special nuclear
material respectively.

In this regard, the NRC has granted a general license to acquire .

L title to nuclear fuel without first obtaining a specific license.
Thus, persons may obtain title and own uranium fuel and are free to

lf contract to receive title to such fuel without an NRC license or
( specific NRC regulatory control. Rochester Gas & Electric Coroora-

.110D (Sterling Power Project, Nuclear Unit No.1), ALAB-507, 8 NRC
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551, 554-55 (1978). It is only when a person seeks to reduce its 1-

contractual ownership to actual possession that regulatory require- '

.ments on possession and use must be met and a specific materials
-

license must be obtained. Sterlina, suora, 8 NRC at 555.

L In the case of materials licenses, the Commission has the legal
L latitude under Section 189a of the Atomic Energy Act to use informal

procedures (instead of the formal trial-type hearing specified in i
| Section 554 of the A.P.A.) to fully apprise it of the concerns of a

party challenging the licensing action and to provide an adequate
record for determining their validity. Kerr-McGee Corporation (West
Chicago Rare Earths Facility), CLI-82-2, 15 NRC 232, 253 (1982)',
aff'd sub nom. City' of West Chicaao v.J8S, 701 F.2d 632 (7th Cir.

B 1983); Rockwell International (Energy Systems Group Special Nuclear
Materials License No. SNM-21), CLI-83-15, 17 NRC 1001, 1002 (1983);
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and
2), ALAB-765, 19 NRC 645, 651 (1984). The informal hearing proce-
dures applicable to materials licensing proceedings are specified in
10 CFR Part 2, Subpart L (9 2.1201 - 6 2.1263), 54 Fed. Rea. 8269
(February 28,1989). However, the consistent agency practice is for

i

Licensing Boards, already presiding at operating license hearings, to j

act on requests to raise Part 70 issues involving the same facility. 1
Limerick, supra, 19'NRC at 651-52; Philadelchia Electric Co. j

.

(Limerick Generating Station, Units 1 and 2), ALAB-778, 20 NRC 42, 48
(1984). |

While informal procedures may be followed, persons seeking to
challenge the materials licensing action still may be required to
establish standing under existing agency precedents regarding 10
CFR S 2.714(d). Enerav Systems, supra, 17 NRC at 1003.- In the
absence of a valid petition to intervene under 10 CFR 9 2.714, there
is no authority to hold a hearing. Rockwell International Corp.

(Energy Systems Group Special Nuclear Material: License No. SNM-21),
LBP-83-65, 18 NRC 774, 777-78 (1983).

For an informal heeting on the Staff's denial of an application
for a materials license amendment, the presiding officer re-
quested the applicant to prepare a statement, using as guidance the
formal procedural requirements for contentions specified in 10 CFR
S 2.71^(a), of each particular claim of error and, with reasonable

: specificity, the basis for each claim. Radioloav Ultrasound Nuclear
Consultants. P.A. (Strontium-90 Applicator), LBP-86-35, 24 NRC 557,
558 (1986). Subsequent to the informal hearing, the Commission
directed the presiding officer to consider the applicant's tardy
responses to questions posed by the presiding offir~ during the
informal hearing in order to determine i' the inft mation submitted
by the applicant satisfied the formal s- stantive criteria specified ;

in 10 CFR 6 2.734 for reopening the rec.,rd. Radioloav Ultrasound '

Nuclear Consultants. P. A. (Strontium-90 Applicator), LBP-88-3, 27
NRC 220, 222-23 (1988).

Notwithstanding the tbsence of a hearing on an application for a
materials license, the Commission's regulations require the Staff to
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!"/ ~ make a number of findings concerning the applicant and its ability q

to protect the public health and safety before the issuance of the i

license. Philadelphia Electric Co. (Limerick Generating Station, j
Units 1 and 2), ALAB-778, 20 NRC 42, 48 (1984). Sag 10 CFR 69 70.23, ,

70.31. 1 South Carolina Electric and Gas Co. (Virgil C. Summer |

Nuclear Station, Unit 1), ALAB-642,13 NRC 881, 895-96 (1981) ,

(analagous to the regulatory scheme for the issuance of operating
licenses under 10 CFR 9 50.57), aff'd sub nom. Fairfield United
Action v. NRC, 679 F.2d 261 (D.C. Cir. 1982).

A materials licensee may not unilaterally terminate its license where
continuing health and safety concerns remain. A license to receive,
process, and transport radioactive waste to authorized land burial
sites imposes a continuing obligation on the-licensee to monitor and
maintain the burial sites. The requirement of State ownership of
land burial sites is intended to provide for the ultimate, long term
maintenance of the sites, not to shift the licensee's continuing

'
,

responsibility for the waste material to the States. U.S. Ecoloav.-
Jm (Sheffield, Illinois Low-Level Radioactive Waste Disposal Site),
LBP-87-5,-25 NRC 98, 110-11 (1987), vacated, ALAB-866, 25 NRC 897
(1987).

A 10 CFR Part 70 materials license is an " order" which under 10
-CFR S 2.717(b) may be " modified" by a Licensing Board delegatedm

( ) authority to consider a 10 CFR Part 50 operating license.
L ,/ [htcinnati Gas and Electric Company (William H. Zimmer Nuclear

Station), LBP-79-24, 10 NRC 226, 228 (1979).

Final orders on motions pertaining to Part 70 materials licenses
issued during an-operating license hearing are appealable upon
issuance. Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), LBP-84-16, 19 NRC 857, 876 (1584), aff'd, ALAB-765,
19 NRC 645, 648 n.1 (1984).

A separate environmer.tal impact statement is not required for a
Special Nuclear Material (SNM) license to receive new fuel at a-new
facility. When an environmental impact statement has been done for

L an operating license application, including the delivery of fuel,
there is no need for each component to be analyzed separately on the
assumption that a plant may never be licensed to operate. Cleveland

,.

| Electric Illuminatino Co. (Perry Nuclear Power Plant, Units 1 and
2), LBP-83-38, 18 NRC 61, 65 (1983).

There is no reason to believe that the granting of a Special Nuclear
Material (SNM) license should be deferred until after the applicant

L shows its compliance with local laws. Cleveland Electric Illuminat-
ina Co. (Perry Nuclear Power Piant, Units 1 and 2), LBP-83-38, 18 NRC'

61, 65 (1983).

O_ An amendment to a Part 70 application gives rise to the same rights
T and duties as the original application. Philadelphia Electric Co.|V (Limerick Generating Station, Units i and 2), ALAB-778, 20 NRC 42,

48 (1984).
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6.14 Motions in NRC Proceedinog

Provisions with regard to motions in general in NRC proceedings are
set forth in 10 CFR 9 2.730. Motion practice before the Commission :

' involves only a motion and an answer; movants who do not seek leave
.to file a reply are expressly denied the right to do so.- 10 CFR

'

f 2.730(c). Detroit Edison Co. (Enrico Fermi Atomic' Plant, Unit 2),
ALAB-469, 7 NRC 470, 471 (1978); Lona Island Liahtina Co. (Shoreham '

Nuclear Power Station, Unit 1), LBP-81-18, 14 NRC 71 (1981).

A moving party has no right of reply to answers in NRC proceedings
except as permitted by the presiding officer. Philadelohia Electric-

,

[g_,. (Limerick Generating Station, Units 1 and 2), LBP-82-72, 16 NRC
968, 971 (1982), citina, 10 CFR 9 2.730. '

Although the Rules of Practice do not explicitly provide for the
filing of either objections to contentions or motions to dismiss . *

them, each presiding board must fashion a fair procedure for dealing
with such objections to petitions as are filed. The cardinal rule
of fairness is that each side must be heard. llanton Liahtina &

'

Power Co. (Ailens Creek Nuclear Generating Station, Unit 1), ALAB-
565, 10 NRC 521, 524 (1979).

Prior to entertaining any suggestions that a contention not be
admitted, the proponent of the contention must be given some chance
to be heard in response. The intervenors must be heard in response
because they cannot be required to have anticipated in the conten-
tions themselves the possible arguments their opponents might raise
as grounds for dismissing them. Contentions and challenges to
contentions in NRC licensing proceedings are analogous to complaints
and motions to dismiss in Federal court. Allens Creek, supra, 10 NRC
at 525.

6.14.1 Form of Motion

The requirements with regard to the form and content of
motions are set forth in 10 CFR 6 2.730(b).

The Appeal Board expects the caption of every filing in which
immediate affirmative relief is requested to reference that
fact explicitly by adverting to the relief sought andL

including the word " motion." The movant will not be heard to
assert that it has been prejudiced by the Board's failure to

i take timely action on the motion in the absence of such a
reference. Duke Power Comoany (Cherokee Nuclear Station,
Units 1, 2 and 3), ALAB-457, 7 NRC 70, 71 (1978).

| 6.14.2 Responses to Motions

6.14.2.1 Time for Filing Responses to Motions

| Unless specific time limits for responses to motions are
expressly set out in specific regulations or are established
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by the presiding adjudicatory board, the time within which
responses to motions must be filed is set forth in 10 CFR

.6 2.730. :

If a document requiring a response within a certain time
after service is served incompletely (ga., only part of the ,

document is mailed), 10 CFR 9 2.712 would indicate that the i

time for response does not begin to run since implicit in that
rule is that documents mailed are complete, otherwise service
is not effective. Consumers Power Company (Midland Plant,
Units 1 & 2), ALAB-235, 8 AEC 645, 649 n.7 (1974) (dictum).

6.14.3 Licensing Board Actions on Motions

Although an intervenor may have failed, without good cause,.

to timely respond to an applicant's motion to terminate the
proceeding, a Board may grant the intervenor an opportunity
to respond to the applicant's supplement to the motion to
terminate. Public Service Co. of Indiana and Wabash Valley

Power Association (Marble Hill Nuclear Generating Station,
Units 1 and 2), LBP-86-16, 23 NRC 789, 790 (1986).

If a Licensing Board decides to. defer indefinitely a ruling
on a motion of some importance, " considerations of simples

O fairness require that all parties be told of that fact."
- (~,) Consumers Power Comoany (Midland Plant, Units 1 & 2), ALAB-

417, 5 NRC 1442, 1444 (1977).

When an applicant for an operating license files a motion for
authority to conduct low-power testing in a proceeding where
the evidentiary record is closed but the Licensing Board has
not yet issued an initial decision finally disposing of all
contested issues, the Board is obligated to issue a decision
on all outstanding issues (i.e., contentions previously
litigated) relevant to low-power testing before authorizing

3_eg 10 CFR 9 50.57(c). Such a motion, however,such testing. e
,

L does not automatically present an opportunity to file new
I contentions specifically aimed at low-power testing or any
! other phase of the operating license application. Pacific Gas

and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2), ALAB-728, 17 NRC 777, 801 n.72'(1983), review denied,
CLI-83-32, 18 NRC 1309 (1983); Public Service Co. of New
H_amoshire (Seabrook Station, Units 1 and 2), LBP-86-34, 24 NRC
549, 553 (1985), aff'd, ALAB-854, 24 NRC 783 (1986).

6.15 NEPA Considerations

NEPA expanded the Commission's regulatory jurisdiction beyond that
conferred by the Atomic Energy Act or the Energy Reorganization Act.

R. Detroit Edison Company (Greenwood Energy Center, Units 2 and 3),
L .h ALAB-247, 8 AEC 936 (1974). NEPA requires the Commission to consider '

d environmental factors in granting, denying or conditioning a
construction permit. It does not give the Commission the power to
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order an. applicant to construct a plant at an alternate site or to
,

order a different utility to construct a facility. Nevertheless,-
the fact that the Commission is not empowered to implement alterna-
tives does not absolve it from its duty to consider them. Natural
Resources Defense Council v. Morton, 458 F.2d-827 (D.C. Cir. 1972);
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and

'2),-CLI-77-8, 5 NRC 503 (1977).

NEPA does not establish minimal-environmental standards; the
environmental review mandated entails a balancing of costs and
benefits rather than e measuring against absolute environmental
standards. Public Service Co. of New Hampshire (Seabrook Station,
Units 1 and 2), ALAB-422, 6 NRC 33, 43 (1977). Pursuant to NEPA,
the NRC must make a finding as to the need for the facility or need-
.for-power in determining whether construction of the facility should
be authorized. "Need-for-power" is a shorthand expression for the
" benefit" side of the cost-benefit balance NEPA mandates. A nuclear
plant's principal " benefit" is the electric power it generates.
Hence, absent some "need-for-power," justification for building a
facility is problematical. E at 90.

NEPA requirements apply to license amendment proceedings as well as
to construction permit and operating license proceedings. In license
amendnient proceedings, however, a Licensing Board should not embark
broadly upon a fresh assessment of the environmental issues which
have already been thoroughly considered and which were decided in
the initial decision. Rather, the Board's role in the environmental

,sphere will be limited to assuring itself that the ultimate NEPA -

conclusions reached in the initial decision are not significantly
affected by such new developments. Detroit Edison Comoany (Enrico
Fermi Atomic Power Plant, Unit 2), LBP-78-11, 7 NRC 381, 393 (1978),
citina, Georaia Power Comnany (Alvin W. Vogtle Nuclear Plant, Units
1 and 2), ALAB-291, 2 NRC 404, 415 (1975).

NEPA does not mandate that environmental issues considered in the
construction permit proceedings be considered'again in the operating
license hearing, absent new information. Philadelohia Electric Co.
(Limerick Generating Station, Units 1 and 2), LBP-82-43A, 15 NRC
1423, 1459 (1982). With regard to license amendments, it has been :

held that the grant of a license amendment to increase the storage ;

capacity'of a spent fuel pool is not a major Commission action |
significantly affecting the quality of the human environment, and
therefore, no EIS is required. Public Service Electric and Gas
Company (Salem Nuclear Generating Station, Unit 1), LBP-80-27, 12 NRC

,

435, 456 (1980); Portland General Electric Comoany (Trojan Nuclear
Plant), ALAB-531, 9 NRC 263, 264-268 (1979).

"[T]he Commission is under a dual obligation: to pursue the objec-
tives of the Atomic Energy Act and those of the National Environ-
mental Policy Act. 'The two statutes and the regulations promul-

.

I

gated under each must be viewed in pari materia.'" Tennessee Valley i
Authority (Phipps Bend Nuclear Plant, Units 1 & 2), ALAB-506, 8 NRC
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fd 533, 539 (1978).. (emphasis in original) In fulfilling. its obliga-
> ' tions under NEPA, the NRC may impose upon applicants and licensees ;

conditions designed to minimize the adverse environmental effects of i

licensed activities. Such conditions niay be imposed even on other q

Federal agencies, such as TVA, which seek NRC licenses, despite the i

language of Section 271 of the Atomic Energy Act (42 U.S.C. 2018) ;

which states, in part, that nothing in the act "shall be construed to ),

'

affect the authority of any Federal,- State or local agency with j

respect to the generation, sale, or transmission of electric power
,

through the use of nuclear facilities licensed by the Commission...." l

Phions Bend, 8 NRC at 541-544. Unless it was explicitly made '

exclusive, the authority of other Federal, state or local agencies or
government corporations to consider the environmental consequences of
a proposed project does not. preempt the NRC's authority to. condition
_its permits and licenses pursuant to NEPA. For example, TVA's
jurisdiction over environmental matters is not exclusive where TVA
seeks a license from a Federal agency, such as NRC, which also has
full NEPA responsibilities. Tennessee Valley Authority (Phipps Bend
Nuclear Plant, Units 1 and 2), LBP-77-14, 5 NRC 494 (1977).

NEPA directs all . Federal agencies to comply with its requirements
"to the fullest extent possible." (42 U.S.C. S 4332.) The leading
authorities teach that an agency is excused from those NEPA duties
only "when a clear and unavoidable conflict in statutory authority

O exists." Tennessee Vallev Authority (Phipps Bend Nuclear Plant,
i / Units 1 and 2), ALAB-506, 8 NRC 533, 545 (1978).
O

NEPA cannot logically impose requirements more stringent than these
contained in the safety provisions of the Atomic Energy Act.
Philadelohia Electric Co. (Limerick Generating Station, Units 1 and
2), ALAB-819, 22 NRC 681, 696 n.10 (1985), citina, Public Service
Electric end Gas Co. (Hope Creek Generating Station, Units 1 and 2),
ALAB-518, 9 NRC 14, 39 (1979).

, While the authority of other Federal or local agencies to consider
D the environmental effects of a project does not preempt the NRC's
L authority with regard to NEPA, the NRC, in conducting its NEPA
! analysis, may give considerable weight to action taken by another

- competent.and responsible government authority in enforcing an
environmental statute. Public Service Company of Oklahoma-(Black
Fox Station, Units 1 & 2), LBP-78-28, 8 NRC 281, 282 (1978),

p In contrast to safety questions, the environmental review at the
' operating license stage need not duplicate the construction permit

review, 10 CFR s 51.21. To raise an issue in an operating license
hearing concerning environmental matters which were considered at

| the construction permit stage, there needs to be a showing either
'

that the issue had not previously been adequately considered or that
significant new information has developed after the construction
permit review. Souston Lichtina and Power Co. (South Texas Project,

,-O Units 1 and 2), LBP-79-10, 9 NRC 439, 465 (1979)..

Ih
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Consideration' by the NRC in its environmental review is not required '

for the parts of the water supply system which will be used only by .

a local government agency, however, cumulative' impacts from the ;

jointly utilized parts of the system will be considered. Philadel-
ohia Electric Co. (Limerick Generating Station, Units 1 and 2), LBP-
82-43A, 15 NRC 1423,- 1473, 1475 (1982). '

Insofar as environmental matters are concerned, under the National
Environmental Policy Act (NEPA) there is no legal basis for refusing
an operating license merely because some environmental uncertainties
may exist. Where-environmental effects are remote and speculative,

,

agencies are not precluded from proceeding with a project even though-

all uncertainties are not removed. Arizona Public Service Co. (Palo
Verde Nuclear Generating Station, Units 1, 2 and 3), LBP-82-Il7A, .16

,

NRC 1964, 1992 (1982), citina, State of Alaska v. Andrus, 580 F.2d
465, 473 (D.C. Cir. 1978), vacated in oart, sub nom., Western Oil
and Gas Association v. Alaska, 439 U.S. 922 (1982); NRDC v. Morton,
458 F.20 827, 835, 837-838-(D.C. Cir. 1972).

,

Environmental uncertainties raised by intervenors in NRC proceed-
ings do not result in a ner se denial of.the license, but rather
are subject to a rule of reason. Arizona Public Service Co.
(Palo Verde Nuclear Generating Station, Units 1, 2, and 3), LBP-
82-117A, 16 NRC 1964, 1992 (1982).

6.15.1 Environmental Impact Statements (EIS) '

The activities for which environmental statements need be
prepared and the procedures for preparation are covered
generally in 10 CFR Part 51. For a-discussion of the scope of
an NRC/NEPA review when the project addressed by that review
is also covered by a broader overall programmatic EIS prepared
by another Federal agency, afte USERDA (Clinch River Breeder
P.eactor Plant), CLI-76-13, 4 NRC 67 (1976).

Neither the Atomic Energy Act, NEPA, nor the Commission's
regulations require that there be a hearing on an environ-

,

mental impact statement. Public hearings are held on an EIS
only if the Commission finds such hearings are required in the
public interest. 10 CFR 9 2.104. Commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit 1), CLI-81-25,14 NRC
616, 625 (1981), citino, yermont Yankn Nuclear Power Coro. v.

! NRC, 435 U.S. 519 (1978).

Under the plain terms of NEPA, the environmental assessment
of a particular proposed Federal action coming within the
statutory reach may be confined to that action together with,
inter alia, its unavoidable consequences. Northern States
Power Comoany (Prairie Island Nuclear Generating Plant, Units
1 & 2), ALAB-455, 7 NRC 41, 48 (1978).

O
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The environmental review mandated by NEPA is subject to a rule
of-reason and as such need not include all~ theoretically ))
possible environmental effects arising out of an action, but
may' be limited to effects which are shown to have some '

-likelihood'of occurring. This conclusion draws direct support
from the judicial interpretation of.the statutory command
imposing the obligation to make reasonable forecasts of the

| future. Northern States Power Comoany (Prairie Island Nuclear
-Generating Plant, Units 1 1 2), ALAB-455, 7 NRC 41, 48, 49
(1978).,

Underlying scientific data and inferences drawn from NEPA
through the exercise of expert scientific evaluation may be
adopted by the NRC from the NEPA review done by another
' Federal agency. The h'C must exercise independent judgment
with respect to conclus,ans about environmental impacts based
on interpretation of such basic facts. Philadelohia Electric
[L (Limerick Generating Station, Units 1 and 2), LBP-82-43A,
15 NRC 1423, 1467-1468 (1982), citina, Federal Trade Commis-
110D v. Texaco, 555 F.2d 862, 881 (D.C. Cir. 1977), cert,q
denied, 431 U.S. 974 (1977); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-785,
20 NRC 848, 868 n.65 (1984).

O NEPA requires that a Federal agency make a " good faith" effort
V to predict reasonably foreseeable environmental impacts and '

that the agency apply a " rule of reason" after taking a "hard
look" at potential environmental impacts. But an agency need
not have complete information on all issues before proceeding.
Public Service Comoany of Oklahoma (Black Fox Station, Units 1
& 2), LBP-78-26, 8 NRC 102, 141 (1978).

An adequate final environmental impact statement for a
nuclear facility necessarily includes the lesser impacts
attendant to low power testing of the facility and removes
the need for a separate EIS focusing on questions such as the
costs and benefits of low power testing. Pacific Gas and

y Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
|. 2), ALAB-728, 17 NRC 777, 795 (1983), review denied, CLI-
| 83-32, 18 NRC 1309 (1983).
E

| 6.15.1.1 Need to Prepare an EIS
L
; Although the determination as to whether to prepare an
L environmental impact statement falls initially upon the
L Staff, that determination may be made an issue in an adjudi-

catory proceeding. Consumers Power Comoany (Palisades Nuclear
Plant), LBP-79-20,10 NRC 108,120 (1979)~.

In the final analysis, the significance of the impact of theg
project -- in large part an evidentiary matter -- willsg>j determine whether o statement must be issued. Palisadet, id.
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In the case of licensing nuclear power plants, adverse impacts
include the impacts of the nuclear fuel cycle. Public Sery.iqg
Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-

,

82-76, 16 NRC 1029, 1076 (1982),. citina, Vermont Yankee
Nuclear Power Coro. v. NRDC, 435 U.S. 519, 539 (1978).

The test of whether benefits of a proposed action outweigh its
costs is distinct from'the primary question of whether an
environmental impact statement is needed because the action is

L a major Federal action significantly affecting the environ-
i

ment. Virainia Electric Power Co. (Surry Nuclear Power j
Station, Units 1 & 2), CLI-80-4, 11 NRC 405 (1980).

E The Commission ha's consistently taken the position that
individual fuel exports are not " major Federal actions."

,

Westinahouse Electric Coro. (Exports to Philippines), CLI- |

80-15, 11 NRC 672 (1980). = |

I The fact that risks of other actions or no action are
! greater than those of the proposed action does not show
L that risks of the proposed action are not significant so i

as to require an EIS. Where conflict in the scientific

| community makes determination of significance of environ- .Imental impact problematical, the preferable course is to ;L

prepare an environmental impact statement. Virainia Electric
|- Power Co. (Surry Nuclear Power Station, Units 1 & 2), CLI-80-
; 4, 11 NRC 405 (1980).

For an analysis of when an' environmental assessment rather;

| than an EIS is appropriate, leg Commonwealth Edison Company
(Zion Station, Units 1 & 2), LBP-80-7, 11 NRC 245, 249-50

| (1980).

The NRC Staff is not required to prepare a complete environ-
mental impact statement if, after performing an initial

| environmental assessment, it determines that the proposed
action will have no significant environmental impact.
Virainia Electric and Power Co. (North Anna Power Station,
Units 1 and 2), ALAB-790, 20 NRC 1450, 1452 n.5 (1984).

A separate environmental impact-statement is not required for
a Special Nuclear Material (SNM) license. When an environ-
mental impact statement has been done for an operating license
application, including the delivery of fuel, there is no need *

for each component to be analyzed separately on the assumption
that a plant may never be licensed to operate. Cleveland
Electric illuminatina Co. (Perry Nuclear Power Plant, Units 1
and 2),' L8P-83-38, 18 NRC 61, 65 (1983).

A supplemental Environmental Impact Statement (EIS) or an
Environmental Impact Appraisal (EIA) does not have to be
prepared prior to the granting of authorization for issuance
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* '# of a low-power license. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-83-57, 18 NRC'445, 634

~(1983).
.

,

When the environmental effects of full-term, ' full-power
operation have already been evaluated in an EIS, a licensing
action for limited operation under a_10 CFR 9 50.57(c) license
that would result in lessei impacts need not.be accompanied by ,

an _ additional impact statement or an impact appraisal.
- Pacific Gas and Electric Co. (Diablo' Canyon Nuclear Power-

Plant, Units 1 and 2), LBP-81-5, 13 NRC /26 (1981), and ALAB-
728, 17 NRC 777, 795 (1983), review deniad, CLI-83-32,.18 NRC
1309 (1983).

It is well-established NEPA law that separate environmental
statements are not required for intermediate, implementing
steps such as the issuance of a low-power license where an EIS
.has been. prepared for the entire proposed action and there
have been no significant changed' circumstances. Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), CLI-

' 84-9, 19 NRC 1323, 1326-(1984), on certification from, ALAB-
769,'19 NRC 995 (1984). M Environmental Defense Fund. Inc2
v. Andrus, 619 F.2d 1368, 1377 (1980). '

O( The principle stated in the Shoreham and Diablo Cany.pn cases,
") suDra, is applicable even Where an applicant may begin low-

,

power operation and it is uncertain whether the applicant will
ever receive a full-power license. In Shoreham, the fact that
recent court decisions in effect supported the refusal by the
State and local governments'to participate in the development

1. of_ emergency plans was determined not to be a significant
!- change of circumstances which would require the preparation of
| a supplemental environmental impact statement to assess the
l- costs and benefits of low-power operation. Lono Island i

L Liahtina Co. (Shoreham Nuclear Power Station), CLI-85-12, 21
'

NRC 1587, 1589 (1985). M Public Service Co. of New
Hamoshire (Seabrook Station, Units 1 and 2), ALAB-875, 26 NRC

L 251, 258-59 (1987).

Environmental review of the storage of spent fuel in reactor
facility storage pools for at least 30 years beyond the
expiration of reactor operating licenses is not required based
upon the Commission's generic determination that such storage
will not result in significant environmental impacts.
Dairvland Power Cooperative (Lacrosse Boiling Water Reactor),
LBP-88-15, 27 NRC 576, 580 (1988), citina, 10 CFR S 51.23.

An environmental impact statement need not be prepared with
respect to the expansion of the capacity of a spent fuel pool
if the environmental impact appraisal prepared for the project

I( % had an adequate basis for concluding that the expansion of a
Q spent fuel pool would not cause any significant environmental
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impact. Consumers Power Co. (Big Rock Point Plant), LBP- 3

82-78, 16 NRC 1107 (1982).

When a licensee seeks to withdraw an application to expand its
existing low-level waste burial site, the granting of the
request to withdraw does not amount to a major Federal action ~ '

requiring a NEPA review. This is true even-though, absent an
expansion, the: site will not have the capacity to accept
additional low-level waste. Nuclear Enaineerina Co.. Inc.
(Sheffield, Illinois, Low-Level Radioactive Waste Disposal
Site), ALAB-606, 12 NRC 156, 161-163 (1980).

It must at least be determined that there is significant new
information before the need for a supplemental environmental
statement can arise. ar_12.pna Public Service Co. (Palo Verde s
Nuclear Generating Station, Units 2 and 3), LBP-83-36, 18 NRC ;

'45, 49 (1983), citina, Warm Sorina Task Force v. Gribblg, 621
F.2d 1017, 1023-36 (9th Cir. 1981).

A supplemental environmental statement need not necessarily be
prepared and circulated even if there is new information.
Arizona Public Service Co. (Palo Verde Nuclear Generating
Station, Units 2 and 3), LBP-83-36, 18 NRC 45, 49-50 (1983),
citina, California v. Watt, 683 F.2d 1253, 1268 (9th Cir.
1982). Egg 40 CFR 9 1502.9(c).

6.15.1.2 Scope of EIS

The scope of the environmental statement or appraisal must be
at least as broad as the scope of the action being taken.
Duke Power Company (0conee/McGuire), LBP-80-28, 12 NRC 459,
473 (1980). '

An agency may authorize an individual, sufficiently distinct
portion of an agency plan without awaiting the completion of a
comprehensive environmental impact statement on the plan so
long as the environmental treatment under NEPA of the
individual portion is adequate.and approval of the individual
portion does not commit the agency to approval of other
portions of the plan. Kerr-McGee Corporation (West Chicago

1.; Gare Earths Facility), CLI-82-2, 15 NRC 232, 265 (1982), aff'd
L sub nom. City of West Chicaao v. NRC, 701 F.2d 632 (7th Cir.

1983); Peshlakai v. Duncan, 476 F. Supp. 1247, 1260 (D.D.C.
1979); and Conservation Law Foundation v. GSA, 427 F. Supp.,

L 1369, 1374 (D.R.I. 1977).

In Vermont Yankee Nuclear Power Coro. v. Natural Resources
Defense Council, 435 U.S. 519, 551 (1978), the U.S. Supreme
Court embraced the doctrine that envircnmental impact
statements need not discuss the environmental effects of
alternatives which are " deemed only remote and speculative
possibilities." The same has been held with respect to remote
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and speculative environmental impacts of the proposed project
itself. Public Service Electric and Gas Co. (Salem Nuclear ,

P Generating Station, Unit 1), ALAB-650, 14.NRC 43 (1981);
b, Houston Liahtina and Power Co. (Allens Creek Nuclear Generat- ,
' ing Station, Unit 1), ALAB-629, 13 NRC 75 (1981); Public

Service Electric & Gas Company (Hope Creek Generating Station,
' Units 1 and 2), ALAB-518, 9 NRC 14, 38 (1979); Metrooolitan

Edison Co.' (Three Mile Island Nuclea'r Station, Unit No.1),
ALA8-705,16 NRC D33,1744 (1982), citino, Vermont Yankee
Nuclear Power Corp. v. Natural Resources Defense Council, 435
U.S.-519, 551 (1978), auotina NRDC v. Morton, 458 F.2d 827,
837-838 (D.C. Cir.1972); Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 696- '

,

97 & r. 12 (1985). _ le_tt Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Powei Plant, Units 1 and 2), ALAB-877, 26 NRC

,*

287, 293-94 (1987). Moot or farfetched alternatives need not '

be considered ~under NEPA. Arizona Public Service Co. (Palo
Verde Nuclear Generating Station, Units 1, 2, and 3), LBP-82-
Il7A,.16 NRC 1964, 1992 (1982), citino, Vermont Yankee Nuclear

- Power Coro. v. -Natural Resources Defense Council, 435 U.S.
519 (1978); Natural Resources Defense Council v. Morton, 458
F.2d 827, 837-838 (D.C. Cir.1972); Life of the Land v.
Brineaar, 485 F.2d 460 (9th Cir.1973), cert. denied, 416

p( U.S. 961-(1974). .

D The scope.of a NEPA environmental review in connection with
a facility license amendment is limited to'a consideration
of the extent to which the action under the amendment will
lead to environmental impacts beyond those previously
evaluated. Florida Power and Liaht Co. (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LBP-81-14,13
NRC 677, 684-685 (1981), citina, Consumers Power Co.
(Big Rock Point Nuclear Plant), ALAB-636,13 NRC 312
(1981).

When major Federal actions are involved, if related activities
taken abroad have a significant effect within the U.S., those
effects are within NEPA's ambit. However, remote and

:speculative possibilities need not be considered under NEPA. '

Philadelphia Electric Co. (Peach-Bottom Atomic Power Station, |
Units 2 and 3), ALAB-562, 10 NRC 437, 446 (1979). |

6.15.2 Role of EIS |

A NEPA analysis of the Lovernment's proposed licensing of
private activities is necessarily more narrow than a NEPA |

analysis of proposed activities which the Government will
conduct itself. The former analysis should consider issues
which could preclude issuance of the license or which could be
affected by license conditions. Klence v. Sierra Club, 427
U.S. 390 (1976). It should focus on the proposal submitted by- ,

C- the private party rather than on broader concepts. It must
consider other alternatives, however, even if the agency
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itself is not empowered to order that those alternatives be j

undertaken. Were there no distinction in NEPA standards '

between those for approval of private actions and those for
Federal actions, NEPA would, in effect, become directly ap- )
plicable to private parties. Public Service Comoany of New

Hamoshire (Seabrook Station, Units 1 and 2), CLI-77-8, 5 NRC4

503'(1977).

The impact statement does not simply " accompany" an agency ,

recommendation for action in the sense of having some
independent significance in ' isolation from the deliberative
process. Rather, the impact statement is an integral part of
the Commission's decision. It forms as much a vital part of
the NRC's decisional record as anything else, such that for i

reactor licensing, for example, the agency's decision would be
fundamentally flawed without it. Public Service Company of

Oklahoma _ Black Fox Station, Units 1 and 2), CLI-80-31,12 NRC
264, 275 1980).

Where an applicant has submitted a specific proposal, the
statutory language of NEPA's Section 102(2)(C) only requires '

that an environmental impact statement be prepared in
conjunction with that specific proposal, providing the Staff
with a " specific action of the known dimensions" to evaluate.
A single approval of a plan does not commit the agency to
subsequent approvals; should contemplated actions later reach
the stage of actual proposals, the environmental effects of
the existing project can be considered when preparing the
comprehensive statement on the cumulative impact of the

,

proposal s. Offshore Power Systems (Floating Nuclear Power
Plants), LBP-79-15, 9 NRC 653, 658-660 (1979).

6.15.3 Circumstances Requiring Redrafting of Final Environmental
p Statement (FES)

In certain instances, an FES may be so defective as to
require redrafting, recirculation for comment and reissuance
in final form. Possible defects which could render an FES
inadequate are numerous and are set out in a long series of
NEPA cases in the Federal Courts, leg, .e.&, Brooks v. Volpe,
350 F. Supp. 269 (W.D. Wash. 1972) (FES inadequate when it
suffers from a serious lack of detail and relies on con-
clusions and assumptions without reference to supporting'

objective data); Essex City Preservation Assn'n. v. Campbell,
536 F.2d 956, 961 (1st Cir. 1976) (new FES required when there'

is significant new information or a significant change in
circumstances upon which original FES was based); NRDC v.
Morton, 458 F.2d 827 (D.C. Cir. 1972) (existence of unexamined
but viable alternative could render FES inadequate). A new
FES may be necessary when the current situation departs
markedly from the positions espoused or information reflected
in the FES. Allied-Ceneral Nuclear Services (Barnwell
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Nuclear Fuel Plant Separations Facility), ALAB-296, 2 NRC 671
(1975); Kerr-McGee Chemical Corp. (West Chicago Rare Earthi,
Facility), LBP-85-3, 21.NRC 244, 256 (1985). *

Even though an FES may be. inadequate in certain respects,
ultimate NEPA judgments with respect to any facility are to be
made on the basis of the entire record before the adjudicatory
tribunal. Philadelphia Electric Co._ (Limerick Generating
Station, Units 1 & 2), ALAB-262, 1 NRC 163 (1975). Previous
regulations explicitly recognized that evidence presented at a -

hearing may cause a Licensing Board to arrive at conclusions
different from those in an FES, in which event the FES is-
simply deemed amended pro tanto.. Barnwell, supra, 2-NRC at
671; Louisiana Power and Liaht Co. (Waterford Steam Electric

' Station, Unit 3), LBP-82-100, 16 NRC 1550, 1571 n.20 (1982),
Since findings and conclusions of the licensing, tribunal are
deemed to amend the FES where different therefrom, amendment
and recirculation of the FES is not always necessary,
particularly where the hearing will provide the public
ventilation that recirculation of an amended FES would
otherwise provide. Limerick, supra, 1 NRC at 163. Defects in
an FES can be cured by the receipt of additional evidence
subsequent to. issuance of the FES. Arizona Public Service Co.

'f (Palo Verde Nuclear Generating Station, Units 2 and 3), LBP-
<

- 83-36, 18 NRC 45, 47 (1983). he Ecoloov Action v. AEC, 492
E (- . F.2d 998, 1000-02 (2nd Cir. 1974); Florida Power and Liaht

h (Turkey Point Nuclear Generating Station, Units 3 and 4),
ALAB-660, 14 NRC 987, 1013-14 (1981); Philadelohia Electric

L - A (Limerick Generating Station, Units 1 and 2), ALAB-262, 1
NRC.163, 195-97 (1975).

1

b Such modification of the FES by Staff testimony or the
Licensing Board's decision does not normally require recircu-
lation of the FES. Niacara Mohawk Power Coro. (Nine Mile
Point Nuclear Station, Unit 2), ALAB-264, 1 NRC 347, 372

l (1975), unless the modifications are truly substantial.
I Barnwell, suora, 2 NRC at 671; Philadelohia Electric Co.
L (Limerick Generating Station, Units 1 and 2), LBP-84-31, 20
| NRC 446, 553 (1984); Kerr-McGee Chemical Corp. (West Chicago
i- Rare Earths Facility), LBP-85-3, 21 NRC 244, 252, 256 (1985).

,

Two Courts of Appeals have approved the Commission's rule !
;- that the FES is deemed modified by subsequent adjudicatory )
|. tribunal decisions. Citizens for Safe Power v. NRC, 524 f.2d |'

1291, 1294 n.5 (D.C. Cir. 1975); Ecoloav Action v. AEC, 492
F.2d 998,1001-02 (2nd Cir.1974); Public Service Company of '

'
New Hampshire (Seabrook Station, Units 1 & 2), CLI-78-1, 7 NRCo

1, 29 n.43 (1978). See also hw Enaland Coalition on Nuclear iPollution v. NRC, 582 F.2d 87, 94 (1st Cir.1978); Philadel-
ohia Electric Co. (Limerick Generating Station, Units 1 and

) 2), ALAB-819, 22 NRC 681, 705-07 (1985), citina, 10 CFR !,

| (/ 9 51.102 (1985). i
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If the changes contained in an errata document for an FES do
:not reveal an obvious need for a modification of plant design-
or a change in tne outcome of the cost-benefit analysis, the ;

document need not be circulated or issued as a supplemental
t FES. Nor is it necessary to issue a supplemental FES when-

timely comments on the DES have not been adequately con-
sidered. .The Licensing Board may merely effect the required ,

amendment of the FES through its initial decision. Long '

Island Liahtina Co. (Jamesport Nuclear Power Station,- Units 1
& 2), LBP-77-21, 5 NRC 684 (1977); Arizona Public Service Co. .

(Palo Verde Nuclear Generating Station, Units 2 and 3), LBP_- !
83-36, 18 NRC 45, 47 (1983).

Similarly, there is no need for a supplemental impact
statement and its circulation for public comment where the
changes in.the proposed action which would be evaluated in

-

such a supplement mitigate the environmental impacts, although ,

circulation of a supplement may well be appropriate or
necessary where the change has significant aggravating

'

environmental impacts. Public Service Company of New

Hamoshire (Seabrook Station, Units 1 & 2), CLI-78-1, 7 NRC 1,
28-29 (1978).

NEPA does not require the staff of a Federal agency conducting
a NEPA review to consider the record, as developed in colla-
teral State proceedings, concerning the environmental effects
of the proposed Federal action. Failure to review the State
records prior to issuing.an FES, therefore, is not grounds for
requiring preparation and circulation of a supplemental FES.
Lona Island liahtina Co. (Jamesport Nuclear Power Station,
Units 1 & 2), LBP-77-21, 5 NRC 684 (1977).

A proposed shift in ownership of a plant with no modification
to the physical structure of the facilit" does not by itself
cast doubt on the benefit to be derived from the plant such as
to require redrafting and recirculating the EIS. Public
Service Co. of Indiana. Inc. (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-459, 7 NRC 179, 184 (1978).

The Staff's environmental evaluation is not deficient merely
because it contains only a limited discussion of facility
decommissioning alternatives. There is little value in
considering at the operating license stage what method of
decommissioning will be most desirable many years in the
future in light of the knowledge which will have been
accumulated by that time. Vermont Yankee Nuclear Power Corp.
(Vermont Yankee Nuclear Power Station), ALAB-179, 7 AEC 159,
178 n.32 (1974).

For a more recent case discussing recirculation of an FES, see
Public Service Co. of Oklahoma (Black Fox Station, Units 1 and
2), ALAB-573, 10 NRC 775, 786 (1979).

e
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['V 6 6.15.4-
~ 6.15.3.1 Effect of Failure to Comment on Draft Environmental i

Statement (DES)

Where an intervenor received and-took advantage of an
opportunity to review and comment on a DES and where his
comments did not~ involve the Staff's alternate site analysis
and did not bring sufficient attention to that analysis to
stimulate the Commission's consideration of it, the intervenor
will not be permitted'to raise and litigate, at a late stage
in the hearings, the issue as to whether the Staff's alternate
site. analysis was adequate, although he may attack the
conclusions reached in the FES. Public Service Company of New

Hampshire (Seabrook Station, Units 1 & 2), ALAB-366, 5 NRC.39,
66-67 (1977), aff'd as modified, CLI-77-8, 5 NRC 503 (1977).

Since the public is afforded early opportunity to participate
in-the NEPA review process, imposition of a greater burden for
justification for changes initiated by untimely comments is
appropriate. Public Service Company of New Hampshire

(Seabrook Station, Units 1 and 2), CL1-77-8, 5 NRC 503, 539
(1977).

Comments on a DES which fail to meet the standards of CEQ
L' Guidelines (40 CFR S 1500.9(e)) on responsibilities of
} commenting entities to assist the Staff need not be
( reviewed by the Staff. Thus, where comments which.suggest

that the Staff consider collateral State proceedings on
the environmental effects of a proposed reactor do not
specify the parts of the collateral proceedings which
should be considered and the parts of the DES which should be
revised, the Staff need not review the collateral proceed-
ings. Lona Island Liahtina Co. (Jamesport Nuclear Power
Station, Units 1 & 2), LBP-77-21,.5 NRC 684 (1977).

L 6.15.3.2 Stays Pending Remand for Inadequate EIS

Where judicial review disclosed inadequacies in an agency's
i environmental impact statement prepared in-good faith, a stay
E of the underlying activity pending remand does not follow

automatically. Whether the project need be stayed essentially
must be decided on the basis of (1) a traditional balancing of
the equities, and (2) a consideration of any likely prejudice
to further decisions that might be called for by the remand.

,

| Consumers Power comoany (Midland- Plant, Units 1 & 2), ALAB-
i 395, 5 NRC 772, 784-785 (1977).

H 6.15.4 Alternatives

Perhaps the most important environmentally related task the
Lq Staff has under NEPA is to determine whether an application
L:/ should be turned down because there is some other site at
L V) which the plant ought to be located. No other environmental
L
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question is.both so significant in terms of the ultimate - I
outcome and so dependent upon facts particular to the
application under scrutiny. Consequently, the Appeal Board

1

expects the Staff to take unusual care in performing its .ianalysis and in disclosing the results of its work to the i

public . Florida Power & Liaht Company (St. Lucie Nuclear ~!
Power Plant, Unit 2), ALAB-435, 6 NRC 541, 543, 544 '(1977). 1

.

A hard look for a superior alternative .is a condition
precedent to a licensing determination that an applicant's
proposal is. acceptable under NEPA. Public Service Comoany of . I

New Hamoshire (Seabrook Station, Units 1-& 2), ALAB-471, 7 NRC
477, 513 (1978). When NEPA requires an EIS, the Commission is 4

obliged.to take a harder look at alternatives than if theo

proposed action were inconsequential. Florida Power and Licht !
[_q,_ (Turkey Point Nuclear Generating Plant, Units-3 and 4), ;
ALAB-660, 14 NRC 987, 1005-1006 (1981),- citina, Portland i
General Electric Co. (Trojan Nuclear Plant), ALAB-531, 9 NRC 1
263 (1979). In fact the NEPA. mandate that alternatives to the- 1

proposed licensing action be explored and evaluated does not
come into play where the proposed action will neither (1) '

entail more than negligible environmental impacts, nor (2)
.

L involve the commitment of available resources respecting which !
E there. are unresolved conflicts. Portland General Electric '

| Company (Trojan Nuclear Plant), ALAB-531, 9 NRC 263, 265-266
i

p (1979). |
| |

NEPA was not intended merely to give the appearance of -|
|

i weighing alternatives that are in fact- foreclosed. Pending I

completion of sufficient comparison between an applicant's
proposed site and others, in situations where substantial work
has already taken place, tho Commission can preserve the

- -,

opportunity for a real choice among alternatives'only by |suspending outstanding construction permits. Public Servicg i

Comoany of New Hampshire (Seabrook Station, Units 1 & 2), CLI- |
78-14, 7 NRC 952, 958-959 (1978).

I

Despite the importance of alternate site considerations, lwhere all parties have proceeded since the inception of the |

proceeding on the basis that there was no need to examine
qalternate sites beyond those referred to in the FES, a party '

cannot insist at the " eleventh hour" that still other sites be !
considered in the absence of a compelling showing that the |

newly suggested sites possess attributes which establish them j
to have greater potential as alternatives than the sites

|
already selected as alternatives. Public Service Company of

|New Hampshire (Seabrook Station, Units 1 & 2), ALAB-495, 8 NRC
304, 306 (1978).

|

| A party seeking consideration at an advanced stage of a |
| proceeding of a site other than the alternate sites already '

| explored in the proceeding must at least provide information
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(/ ' regarding the salient characteristics of the newly suggested-
sites and the rearons why these characteristics show that the
new sites might prove better than those already under
investigation. Public Service Company of New Hampshire

(Seabrook Station, Units-1 & 2), ALAB-499, 8 NRC 319, 321
(1978).

The fact-that a possible alternative is beyond the Commis-
sion's power to implement does not absolve the Commission of
any duty to consider it, but that duty is subject to a " rule
of reason". Factors to be considered include distance from
site to load center, institutional and legal obstacles and the
'like. Public Service Company of New Hampshire (Seabrook
Station, Units.1 & 2), ALAB-471, 7 NRC 477, 486 (1978).

'

Under.NEPA, there is no need for Boards to consider econo-
mically better alternatives, which are not shown to also be
environmentally preferable. No study of alternatives is
needed under NEPA unless the action significantly affects the-
environment (6102(2)(c)) or involves an unresolved conflict
in the use of resources (s 102(2)(e)). Where an action will
have little environmental effect, an alternative could not'be

. materially advantageous. Viroinia Electric & Power Co. .
(North Anna Nuclear Power Station, Units 1 and 2), ALAB-584,

m 11 NRC 451, 4F6-458 (1980); Virainia Electric and Power Co.

i'v) (North Anna Power Station, Units 1 and 2),_LBP-85-34, 22 NRC
481, 491 (1985).

Pursuant to NEPA 9 102(2)(E), the Staff must analyze
possible alternatives, even if it believes that such
alternatives need not be considered because the proposed
action does not significantly affect the environment. A Board
is to make the determination, on the basis of all the evidence
presented during the hearing, whether other alternatives must

L be considered. "Some factual basis (usually in the form of
| the 5taff's environmental analysis) is necessary to determine
L whether a proposal ' involves unresolved conflicts concerning
i alternative uses of available resources' - the statutory

standard of Section 102(2)(E)." Virainia Electric and Power
QL. (North Anna Power Station,-Units 1 and 2), LBP-85-34, 22

,

NRC 481, 491 (1985), auotina, Consumers Power Co. (Big Rock
Point Nuclear Plant), ALAB-636,13 NRC 312, 332 (1981). S.gfg

i 11tq Vermont Yankee Nuclear Power Coro. (Vermont Yankee
Nuclear Power Station), LBP-88-26, 28 NRC 440, 449-50 (1988).,

NEPA does not require the NRC to choose the environmentally
preferred site. NEPA is primarily procedural, requiring the
NRC to take a hard look at environmental consequences and

,

? alternatives. Fochester Gas & Electric Coro. (Sterling Power
'

Project, Nuclear Unit No. 1), CLI-80-23, 11 NRC 731, 736
.

-p (1980).

fG
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The application of the Commission's "obviously superior"
standard for alternative sites (ng 6.15.4.1 infra) does not

. affect the Staff's obligation to take the hard look. Thec

NRC's "obviously superior" standard is a reasonable exercise
,

of discretion to insist on a high degree of assurance that the '

extreme action of denying an application is appropriate in ;

view of inherent uncertainties in benefit-cost analysis.
Sterlina, supra,11 NRC at 735. .

Whether or not the parties to a particular licensing proceed- -

ing.may agree that none of the alternatives (in Seabrook,
alternative sites) to the proposal under consideration is
preferable, based on a NEPA cost-benefit balance, it remains

| the Commission's obligation to satisfy itself, that that is
so. Public Service Company of New Hampshire (Seabrook
Station, Units.1 and 2), ALAB-557, 10 NRC 153, 155 (1979). *

The scope of a NEPA environmental review in connection with a
facility license amendment is limited to a cunsideration of
the extent to which the action under the amendment will lead
to environmental impacts beyond those previously evaluated.
Florida Power and liaht Co. (Turkey Point Nuclear Generating,

._

-Units 3 and 4), LBP-81-14, 13 NRC 677, 684-85 (1981), citina,
L Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB-636,

13 NRC 312 (1981). The consideration of alternatives in such
a case does not include alternatives to the continued opera-
tion of the plant, even though the amendment might be neces-

' sary to continued reactor operation. Turkey Point, suora.

Issues concerning alternative energy sources in general,

may no longer be considered in operating license proceed-
ings. Dairvland Power Cooperative (La Crosse Boiling
Water Reactor), LBP-82-58, 16 NRC 512, 527 (1982). In
general, the NRC's environmental evaluation in an operating
license proceeding will not consider need for power, alterna-
tive energy sources, or alternative sites. 10 CFR 65 51.95,
51.106.

6.15.4.1 Obviously Superior Standard for Site Selection

The standard for approving a site is acceptability, not
optimality. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 & 2), CLI-77-8, 5 NRC 503 (1977). Due to the
more extensive environmental studies made of the proposed site
in comparison to alternate sites, more of the environmental
costs of the selected site are usually discovered. Upon more
extensive analysis of alternate sites, additional cost will :

probably be discovered. Moreover, a Licensing Board can do no
,

more than accept or reject the application for the proposed
site; it cannot ensure that the applicant will apply for a

- construction permit at the alternate site. For these reasons,
a Licensing Board should not reject a proposed site unless an
alternate site is "obviously superior" to the proposed site.

JUNE 1989 GENERAL MATTERS 58

.



L

E

;r 9 6.15.4.1
V 1 A at 526. Standards of acceptability, instead of optimal-

ity, apply to approval of plant designs as well. IL In view
of all of this, an applicant's selection of a site may be
rejected on the grounds that a preferable alternative exists,

only if the alternative is "obviously superior". Florida
Power & Licht Comoany (St. Lucie Nuclear Power Plant, Unit 2),
ALAB-435, 6 NRC 541 (1977). For a further discussion of the
"obviously superior" standard with regard to alternatives, m

'Public Service Comoany of New Hamoshire (Seabrook Station, ,

Units 1 & 2), ALAB-422, 6 NRC 33, 67, 78 (1977).

The Commission's obviously superior standard for alternate .

sites has been upheld by the Court of Appeals for the First
,

Circuit. The Court held that, given the necessary imprecision
-f the cost-benefit analysis and the fact that-the proposed
site will have been subjected to closer scrutiny than any
alternative, NEPA does_not require that-the single best site
for environmental purposes be chosen. New England Coalition
on Nuclear Pollution v. NRC, 582 F.2d 87, 95 (1st Cir.1978).

A Licensing Board determination that none of the potential '

alternative sites surpasses a proposed site in terms of
providing'new generation for areas most in need of new -

capacity cannot of itself serve to justify a generic rejection
fl of all those alternative sites on institutional, legal, or
i''/ economic grounds. Public Service Company of New Hampshire

(Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 491
(1978).

To establish that no suggested alternative sites are
"obviously superior" to the proposed site, there must be
either (1) an adequate evidentiary showing that the alter-
native sites should be generically rejected or (2) sufficient
evidence for informed comparisons between the proposed site
and individual alternatives. Public Service Comoany of New

Hampshire (Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC
477, 498 (1978).- '

It is not enough for rejection of all alternative sites to
show that a proposed site is a rational selection from the
standpoint solely of system reliability and stability. For
the comparison to rest on this limited factor, it would also
have to be shown that the alternative sites suffer so badly on
this factor that no need existed to compare the sites from
other standpoints. Public Service Company of New Hampshire
(Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 497
(1978).

For application of the "obviously superior" standard, m
Rochester Gas and Electric Corporation (Sterling Power

C- Project, Nuclear Unit No. 1), ALAB-502, 8 NRC 383, 393-399
T / (1978), particularly at 8 NRC 397 where the Appeal Board'' equates "obviously" to " clearly and substantially."
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6.15.4.2 Standards for Conducting Cost-Benefit Analysis Related to
*

Alternatives

If, under NEPA, the Commission finds that environmentally
preferable alternatives exist, then ~it must undertake a cost- -- (
benefit balancing to determine whether such alternatives
should be implemented, Florida Power and Liaht Co. (Turkey
Point Nuclear Generating Plant, Units No. 3 and 4), ALAB-660,
14 NRC:987, 1004 (1981), citina, Consumers Power Co. (Midland
Plant, Units 1 and 2), ALAB-458, 7 NRC 155 (1978).

Neither the NRC Staff nor a Licensing Board is limited to
reviewing only those alternate sites unilaterally selected by i

'the applicant. To do so would permit' decisions'to be based
upon " sham" alternatives elected to be identified by an *

applicant and would often result in consideration of something
less than the full range of reasonable alternatives that NEPA
contemplates. The adequacy of the alternate site analysis.
-performed by the Staff remains a proper subject of inquiry by
the Licensing Board, notwithstanding the fact that none of
the alternatives selected by the applicant proves to be- ;

"obviously superior" to the proposed site. Tennessee Vallev
Authority (Phipps Bend Nuclear Plant, Units 1- & 2), LBP-77-60,
6 NRC 647, 659 (1977). Nevertheless, the NEPA evaluation of
alternatives is subject'to a " rule of reason"'and application
of that rule "may well justify exclusion or but limited
treatment" of a suggested alternative. Public Service Co.

*of New Hampshire (Seabrook Station, Units 1 & 2), ALAB-422,
6 NRC 33, 100 (1977), citina, CLI-77-8, 5 NRC 503, 540 (1977).

In Public Service Co. of New Hampshire (Seabrook Station, i
Units 1 & 2), CLI-77-8, 5 NRC 503 (1977), the Commission set
forth standards for determining whether, in connection with
conducting a second cost-benefit analysis to consider
alternate sites, the Licensing Board should account'for
nontransferable investments made at the previously approved
site. Where the earlier environmental analysis of the
proposed site had been soundly made, the projected costs of
construction at the alternate site should take into account
nontransferable investments in the proposed site. Where the
earlier analysis lacked integrity, prior expenditures in the
proposed site should be disregarded. Seabrook, supra, 5 NRC
at 533-536.

Population is one -- but only one -- factor to be considered
in evaluating alternative sites. All other things being

I' equal, it is better to place a plant farther from population
concentrations. The population factor alone, however, usually
cannot justify dismissing alternative sites which meet the

- Commission's regulations. Public Service Co. of New Hamoshire
| (Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 510

(1978).
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In alternative site considerations, the presence of an
existing. reactor at a particular site where the proposed

.'

reactor might be built is significant, but not dispositive.
-Rochester Gas and Electric Corooration (Sterling Power
Project, Nuclear Unit No.1), ALAB-502, 8 NRC 383, 394-395
(1978).

In assessing the environmental harm associated with land
clearance necessary to build a nuclear facility, one must
look at what is being removed -- not.just how many acres are
involved. Sterlina, supra, 8 NRC at 395.

In considering the economic costs of building a facility at an
alternative site, the costs of replacement power which might
be required by reason of the substitution at a late date of an
alternate site for the proposed site may be considered.
Rochester Gas and Electric Corporation (Sterling Power
Project, Nuclear Unit No. 1), ALAB-502, 8 NRC 383, 394 (1978).
However, where no alternative site is "obviously superior"
from an environmental standpoint, there is no need to consider
this " delay cost" factor. Public Service Comoany of New '

Hamoshire (Seabrook Station,, Units 1 and 2), CLI-77-8, 5 NRC
503, 533-536 (1977); Sterlina, supra, 8 NRC at 393. Indeed,W unless an alternative site is shown to be environmentally

t t superior, comparisons of economic costs are irrelevant.d Sterlina, supra, 8 NRC at 395, n.25.

6.15.5 Need for Facility
^

Pursuant to NEPA, the NRC must make a finding as to the need
for the facility or need for power in determining whether
construction of the facility should be authorized. "Need-for-
power" is a shorthand expression for the " benefit" side of thet

cost-benefit balance NEPA mandates. A nuclear plant's
principal " benefit" is the electric power it generates.
Hence, absent some "need-for-power," justification for
building a facility is problematical. Public Service Comoany
of New Hamoshire (Seabrook Station, Units 1 & 2), ALAB-422, 6
NRC 33, 90 (1977). For a further discussion of "need for
facility," . sag Section 3.7.3.2.

NEPA does not foreclose reliance, in resolution of "need-of-
power" issues, on the judgment of local regulatory bodies
that are charged with the responsibility to analyze future
electrical demand growth, at least where the forecasts are not
facially defective, are explained on a detailed record, and a
principal participant in the lacal proceeding has been made
available for examination in the NRC proceeding. Carolina
Power & Licht Company (Shearon Harris Nuclear Power Plant,

f^ Units 1-4), ALAB-490, 8 NRC 234, 241 (1978).
i
L The general rule applicable to cases involving differences or,

changes in demand forecasts is not whether the utility will
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need additional generating capacity but when. Commonwealth i
Edison Company (Byron Nuclear Power Station, Units 1 and 2),
LBP-80-30, 12 NRC 683, 691 (1980).

' The standard for judging the "need-for-power" is whether a
forecast of demand .is reasonable and additional or replacement
generating capacity is needed to meet that demand. Carolina
Power & Liaht Company (Shearon Harris Nuclear Power Plant,
Units-l-4), ALAB-490, 8 NRC 234, 237 (1978).

,

for purposes of NEPA, need-for-power and alternative energy
source issues are not to be considered in operating license '

proceedings for nuclear power plants. Dairvland P0Far !

Cooperative (La Crosse Boiling Water Reactor), LBP-82-58, 16
NRC 512, 527-528 (1982); Carolina Power and Licht Co. and
North Carolina Eastern Municioal Power Aaency (Shearon Harris
Nuclear _ Power Plant), ALAB-837, 23 NRC 525, 544-546 (1986).
In general, the NRC's environmental evaluation in an operating

-license proceeding will not consider need for power, alterna-
tive energy sources, or alternative sites. 10 CFR sg 51.95,
51.106.

6.15.6 Cost-Benefit Analysis Under NEPA

The NEPA cost-benefit analysis considers the costs and
benefits to society as a whole. Rather than isolate the
costs or benefits to a particular group, overall benefits are
weighed against overall costs. Detroit Edison Company (Enrico
Fermi Atomic Power Plant, Unit 2), LBP-78-11, 7 NRC 381, 391-
(1978).

A cost-benefit analysis should include the consideration and
balancing of qualitative as well as quantitative impacts.
Those factors which cannot reasonably he quantified should be

'

considered in qualitative terms. Kerr-McGee Chemical Coro.
(West Chicago Rare Earths Facility), LBP-84-42, 20 NRC 1296,
1329-1330 (1984), citina, Statement of Considerations for 10
CFR Part 51, 49 Fed. Rea. 9363 (March 12, 1984).

In weighing the costs and benefits of a facility, adjudicatory
boards must consider the time and-resources that have already
been -invested if the facility has been partially completed.
Money and time already spent are irrelevant only where the
NEPA comparison is between completing the proposed facility
on the one hand and abandoning that facility on the other.
Vermont Yankee Nuclear Power Coro2 (Vermont Yankee Nuclear
Power Station), ALAB-392, 5 NRC 759 (1977). In comparing the
costs of completion of a facility at the proposed site to the
costs of building the facility at an alternate site, the
Commission may consider the fact that costs have already been

[. incurred at the proposed site. New Enaland Coalition on
Nuclear Pollution v. NRC, 582 F.2d 87, 95-96 (1st Cir.1978).

I
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Unless a proposed nuclear unit has environmental disadvantages
when compared to alternativns, differences in financial cost
are. of little concern. Public Service Company of Oklahoma
(Black Fox Station, Units 1 & 2), LBP-78-26, 8 NRC 102,161
(1978); Arizona Public Service Co. (Palo Verde Nuclear
Generating Station, Units 1, 2 and.3), LBP-82-117A, 16 NRC .

.1964, 1993 (1982), citina, Consumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-458, 7 NRC 155, 162 (1978). Only after_
an environmentally superior alternative has been identified do

. economic considerations become relevant. Dairvland Power
Cooperative (La Crosse Boiling Water Reactor), LBP-82-58, 16
NRC 512, 57.7 (1982).

A reasonably foreseeable, nonspeculative, substantial re-
'

duction in benefits should trigger the need, under NEPA, to
reevaluate the cost-benefit balance of a proposed action
before further irreversible environmental costs are incurred.
Lona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit
1), LBP-83-57, 18 NRC 445, 630-31 (1983).

The NRC considers need-for-power and alternative energy
sources (gdb., a coal plant) as part of its NEPA cost-
benefit analysis at the construction permit stage for an

| j- nuclear power reactor. Carolina Power and Liaht Co. and
North Carolina Eastern Municipal Power Aaency (Shearon Harris"/s
Nuclear Power Plant, Units 1 and 2), LBP-83-27A,17 NRC 971,

_

972 (1983). S_qq Niaaara Mohawk Power Coro. (Nine Mile Point
Nuclear Station, Unit 2), 1 NRC 347, 352-72 (1975); Public
Service Co. of New Hanoshire (Seabrook Station, Units 1 and
2), CLI-77-8, 5 NRC 503, 522 (1977). In the operating license
environmental analysis, however, need-for-power and alterna-
tive energy sources are not considered and contentions which
directly implicate need-for-power projections and comparisons
to coal are barred by the regulations; correlatively, such
comparative cost savings.may not be counted as a benefit in
the Staff's NEPA cost-benefit analysis. Shearon Harris,
supra, 17 NRC at 974.

Even if the cost-benefit balance for a plant is favorable,
measures may be ordered to minimize particular impacts. Such
measures may be ordered without awaiting the ultimate outcome
of the cost-benefit balance. Philadelohia Electric Co.
(Limerick Generating Station, Units 1 and 2), LBP-83-ll, 17
NRC 413, 419 (1983).

While the balancing of costs and benefits of a project is
usually done in the context of an environmental impact
statement prepared because the project will have significant
environmental impacts, at least one court has implied that c

,O cost-benefit analysis may be necessary for certain Federal
,f G actions which, of themselves, do not have a significant

environmental impact. Specifically, the court opined that anI
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operating' license amendment derating reactor power signifi-
cantly could upset the original cost-benefit balance and,
therefore, require that-the cost-benefit balance for the-

facility be reevaluated. Union of Concerned Scientists v. ?

AEL . 499 F.2d 1069,1084-85 (D.C. Cir.1974).
~

Sunk costs are as a matter of law not appropriately considered
in an operating license cost-benefit balance. Consumers Power

_

h ~(Midland Plant, Units 1 and 2), LBP-82-63, 16 NRC 571, ;
586-87_(1982), citina, Public Service Co cf New Hampshire
(Seabrook Station, Units 1 and 2), CLI-77-8, 5 NRC 503, 534
(1977); Consumers Power Co. (Midland-Plant, Units 1 and 2),
LBP-82-95, 16 NRC 1401, 1404-1405 (1982).

An adequate final environmental impact statement for a
nuclear facility necessarily includes the lesser impacts
attendant' to low power testing of the facility and removes the
need for a separate focusing on questions such as the costs
and benefits of low power testing. Pacific Gas and Electric ;

Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-
728, 17 NRC 777, 795 (1983), review denied, CLI-83-32, 18 NRC
1309.(1983).

6.15.6.1 Consideration of Specific Costs Under NEPA

When water quality decisions have been made by the EPA
pursuant to the Federal Water Pollution Control Act Amend-

!

ments of 1972 and these decisions are raised in NRC licens-
ing proceedings, the NRC is bound to take EPA's considered
decisions at face value and simply to factor them into the '

NEPA cost-benefit analysis. Carolina Power & Liaht Co. (H.B.
Robinson, Unit No. 2), ALAB-569, 10 NRC 557, 561-62 (1979).

L The environmental and economic costs of decommissioning I

necessarily comprise a portion of the cost-benefit analysis
which the Commission must make. Pennsylvania Power & Licht

| Company (Susquehanna Steam Electric Station, Units 1 and 2),
'

LBP-79-6, 9 NRC 291, 313 (1979).

L Alternative methods of decommissioning do not have to be
L discussed. All that need be shown is that the estimated
L costs do not tip the balance against the plant and that there
L is reasonable assurance that an applicant can pay for them.
| Susauehanna, suora, 9 NRC at 314,

6.15.6.1.1 Cost of Withdrawing Farmland from Production

(SEE3.7.3.5.1)
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6.15.6.1.2- Socioeconomic Costs as Affected by Increased Employment
and Taxes from Proposed Facility

Increased employment and tax revenue cannot be included on the
benefit-side in striking the ultimate NEPA cost-benefit
balance for a particular plant. But the presence'of such
factors can certainly be taken into account in weighing the
potential; extent of the socioeconomic impact which the plant 4

might have upon local communities. Public Service Company of

New Hampshire (Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC
477, 509 n.58 (1978).

6.15.7_ Consideration of Class 9 Accidents in an Environmental Impact
Statement

;

The ECCS~ Final Acceptance Criteria as set forth in 10 CFR
@ 50.46 and Appendix K to 10 CFR Part 50 assume that ECCS
will operate during an accident. On the other hand, Class |
9 accidents postulate the failure of the ECCS. Thus, on :

its: face, consideration of Class 9 accidents would appear !
to be a challenge to the Commission's regulations. However, i
the Commission has squarely held that the regulations-do
not preclude the use of inconsistent assumptions about ECCS |A ' failure for other purposes. Thus, the prohibition of l

.i I challenges to the regulations in adjudicatory proceedings
d does not preclude the consideration of Class 9 accidents

.and a failure of ECCS related thereto in environnental
impact statements and proceedings thereon. Offshore Power
Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194, ,

-221 (1978).
.

Because the law does not require consistency in treatment of
two parties in different circumstances, the Staff does not
violate principles of fairness in considering Class 9
accidents in environmental impact statements for floating but
not land based plants. The Staff need only provide a
reasonable explanation why the differences justify a departure
from past agency practice. Offshore Power Systems (Floating
Nuclqar Power Plants), ALAB-489,.8 NRC 194, 222 (1978).

In proceedings instituted prior to June,1980, serious (Class
9) accidents need be considered only upon a showing of
"special circumstances." Dairvland Power Cooperative (La
Crosse Boiling Water Reactor), LBP-82-58, 16 NRC 512, 529
(1982); 45 Fed. Rea. 40101 (June 13, 1980). The subsequent
Commission requirement that NEPA analysis include considera-
tion of Class 9 accidents (45 Fed. Rea. 40101) cannot be
equated with a health and safety requirement. Public Service
Co. of New Hampshire (Seabrook Station, Units 1 & 2), LBP-82-

("N 106, 16 NRC 1649, 1664 (1982). The fact that a nuclear power') plant is located near an earthquake fault and in an area of.(
known seismic activity does not constitute a special circum-
stance. Pacific Gas and Electric Co (Diablo Canyon Nuclearm
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Power Plant, Units 1- and 2), ALAB-781, 20 NRC 819, 826-828 '

(1984),!affirmina in oart (full power license for Unit 1),
LBP-82-70, 16 NRC 756 (1982). See also Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-728, 17 NRC 777, 795-796 (1983).

Absent new and significant safety information, Licensing I
Boards may not act on propasals concerning Class 9 accidents
in operating reactors. Pacific Gas and Electric Co. (Diablo

. Canyon Nuclear Power Plant, Units 1 and 2), LBP-86-21, 23 NRC
849, 870 (1986), citina, 50 Fed. Rea. 32,144, 32,144-45
(August 8, 1985). Licensing Boards may not admit contentions 1

which seek safety measures to mitigate or control the- ,

consequences of Class 9 accidents in operating reactors.
Vermont Yankee Nuclear Power Coro. (Vermont Yankee Nuclear
Power Station), LBP-87-17, 25 NRC 838, 846-47 (1987), aff'd in
oart and rev'd in oart, ALAB-869, 26 NRC 13, 30-31 (1987),
reconsid. denied, ALAB-876, 26 NRC 277 (1987); Vermont Yankee
Nuclear Power Coro. (Vermont Yankee Nuclear Power Station),
LBP-88-26, 28 NRC 440, 443-45, 446 (1988). However, pursuant
to their NEPA responsibilities, Licensing Boards may consider
the risks'of such accidents. Vermont Yankee, supra, 25 NRC at .

854-55, aff'd in nart and rev'd in part, ALAB-869, 26 NRC 13,
31 n.28-(1987), reconsid, denied, ALAB-876, 26 NRC 277, 285
(1987).

;, In Qigblo Canyon and Vermont Yankee, supra, the licensees
applied for license amendments which would permit the

L expansion of each facility's spent fuel pool storage capacity.
The intervenors submitted contentions, based on hypothetical
accident scenarios, and requested the preparation of environ-
mental impact statements. The Appeal Board rejected the
contentions after determining that the hypothetical accident
scenarios were based on remote and speculative events, and
thus were Class 9 or beyond design-basis accidents which could
not provide a proper basis for admission of the contentions.
The Appeal Board has made it clear that: (1) NEPA does not

'

L require the preparation of an environmental impact statement
on the basis of an assertion of a hypothetical accident that
is a Class 9 or beyond design-basis accident, citina, San Luis,

Obisoo Mothers for Peace v. NRC, 751 F.2d 1287 (D.C. Cir.
1984), aff'd on reh'a en banc, 789 F.2d 26 (1986), cert,
denied, U.S. , 107 S. Ct. 330 (1986); and (2) the
NEPA Policy Statement, 45 Fed. Rea. 40101 (June 13, 1980),
which describes the circumstances under which the Commission
will consider, as a matter of discretion, the environmental
impacts of beyond design-basis accidents, does not apply to
license amendment proceedings. _Se.g Vermont Yankee, suora, 26e
NRC at 283-85; Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-877, 26 NRC 287,
293-94 (1987); Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-880, 26 NRC 449,
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458-460 (1987), affirmina, LBP-87-24, 26 NRC 159 (1987),
remanded on other arounds, Sierra Club v. NRC, 862 F.2d 222
(9th Cir. 1988); Vermont Yankee Nuclear Power Coro2 (Vermont
Yankee Nuclear Power Station), LBP-88-26, 28 NRC 440, 443-45, *

446 (1988). See also Florida Power and Liaht Co. (St. Lucie
Nuclear Power Plant, Unit 1), LBP-88-10A, 27 NRC 452, 458-59
(1988), aff'd on other arounds, ALAB-893, 27 NRC 627 (1988).

6.15.8 Power of NRC Under NEPA
9

The Licensing Board is not obliged under NEPA to consider all
issues which are currently the subject of litigation in other
forums and which may some day have an impact on the amount of
effluent available. Arizona Public Service Co. (Palo Verde
Nuclear Generating Station, Units 1, 2 and 3), LBP-82-45, 15
NRC 1527, 1528, 1530 (1982).

The Commission is not required by NEPA to hold formal hearings
on site preparation activities because'NEPA did not alter the
scope of the Commission's jurisdiction under the Atomic Energy
Act. United States Department of Enerav. Pro.iect Manaaement
Corocration. Tennessee Valley Authority (Clinch River Breeder
Reactor Plant), CL1-82-23, 16 NRC 412, 421 (1982),- citina,
D ae v. United States Atomic Enerav Commission, 479 F.2d 1214,p) 1220 n.19 (D.C. Cir. 1972); 39 Fed. Rea. 14506, 14507 (Aprilt

V 24,1979).
;

The National Environmental Policy Act (NEPA) requires
that the Commission prepare an environmental impact
statement only for major actions significantly affecting
the environment. Clinch River, supra, 16 NRC at 424.

A Federal agency may consider separately under NEPA the
different segments of a proposed Federal action under certain
circumstances. Where approval .of the segment under considera-

| tion will not result in any irreversible or irretrievable
L commitments to remaining segments of the proposed action, the
l agency may address the activities of that segment separately.

United States Department of Enerav. Pro.iect Manaaement

Corooration. Tennessee Valley Authority (Clinch River Breeder
Reactor Plant), CLI-82-23, 16 NRC 412, 424 (1982).

| - An agency will consider the following factors to determine if
it should confine its environmental analysis under NEPA to the

i portion of the plan for whi:h approval is being sought: (1)
whether the proposed portion has substantial independent
utility; (2) whether approval of the proposed portion either
forecloses the agency from later withholding approval of
subsequent portions of the overall plan or forecloses '

n alternatives to subsequent portions of the plan; and (3) if'

l{V the proposed portion is part of a larger plan, whether that
|

plan has become sufficiently definite such that there is high
probability that the entire plan will be carried out in the ;
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near future. [pmmonwealth Edison Co. (Braidwood Nuclear i
Power Station, Units 1 and 2), LBP-85-43, 22 NRC 805, 810 '

(1985), citina, Swain v. Brineaar, 542 F.2d 364, 369 (7th Cir.
1976) (en banc). Applyjng these crite-ia, the Board deter-
mined that it was not required to as:, a the environmental ,

impacts of possible future construction and operation of ,

transmission lines prsuant to an overall grid system long- ;

trange plan when corisidering a presently proposed part oi' the
transmission system (operation of the Braidwood nuclear

'
;

facility). Braidwood, supra, 22 tar at 810-12.

The NRC Staff may, if it desire!, perform a more com>1ete ;

review than the minimum legally required. Philadelo 11a 1
'Electric, Co. (Limerick Generating Station, Units 1 and 2),

LBP-82-72, 16 NRC 968, 972 (1982). *

Compliance with the National Historic Preservttion Act does
not preclude the need to comply with NEPA with regard to

'

;

impacts on historic and cultural aspects of the environment.
Therefore, noise impacts on proposed historic districts must

*be evaluated and, if necessary, mitigation measures under-
taken. Philadelohia Electric Ch (Limerick Generating ,

Station, Units 1 and 2), LBP-83-II, 17 NRC 413, 435 (1983). i

6.15.8.1 Powers in General

Commensurate with the Commission's obligation to comply :.

with NEPA in licensing nuclear facilities is an implicit
power to impose permit and license conditions indicated ,

by the NEPA analysis.
.

The Comission may prescribe such regulations, orders and
conditions as it deems necessary under any activity authorized :
pursuant to the Atomic Energy Act of 1954, as amended, and -

NEPA requires the Commission to exercise comparable regulatory
authority in the environmental arca. Wisconsin Electric Power
[ L (Point Beach, Unit 2), ALAB-82, 5 AEC 350, 352 (1972).

;

Where necessary to assure that NEPA is complied with and its
policies protected, Licensing Boards can and must ignore :
stipulations among the parties tc that effect. Consolidated
Edison Co. of N.Y.. Inc. (Indian Point Nuclear Generating ,

!Station, Unit 3), CLI-75-14, 2 NRC 835 (1975). Beyond this,
Licensing Boards have independent responsibilities to enforce
NEPA and may raise environmental issues sua soonte. Tennessee ,:

ya. lev Authority (Hartsville Nuclear Power Plant, Units lA, |
2A, IB & 2B), ALAB-380, 5 NRC 572 (1977).

In Lawolidated Edison Co. of N.Y.. Inc2 (Indian Point
Station, Unit 2), ALAB-399, 5 NRC 1156 (1977), the Appeal :
Board dealt with the question as to the degree to which NEPA
allows the NRC to preempt State and local regulation with
respect to nuclear facilities. Therein, the Appeal Board held
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'K/ that the federal doctrine of preemption invalidates local

zoning decisions that substantially obstruct er delay the !

effectuation of an NRC license condition imposed by the
Commission pursuant to NEPA. E at 1169-1170. !

,

The Appeal Board stated: (...NEPA gave this Commission both the power and the duty t

to interpret and administer with the Atomic Energy Act i
and its own regulations in accordance with the policies !

of NEPA. Among the policies of NEPA are to ' fulfill the
responsibilities 'af each generation as trustee of the
environment for succeeding generations,' to ' attain the
widest range of beneficial uses of the environment '

without degradation...,' and to ' enhance the quality of
renewable resources....' ... State or local regulation is :

preempted where it ' produces a result inconsistent with '

the objective of the Federal statute,' where it 'frus-
trates the full effectiveness of Federal law,' or where
it ' stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of
Congress.' ...(footnotes omitted). 5 NRC 1169.

,

However, the Appeal Board also indicated that, where a
question is presented as to whether State or local regula- '

(m- tions relating to alteration of a nuclear power plant are
( ) preempted under NEPA, the NRC should refrain from ruling ,L'' on that question until regulatory action has been taken

by the State or local agency involved. E at 1170. To
the same effect in this regard is Consolidated Edison Co. of
N.Y.. Inc. (Indian Point Station, Unit 2), ALAB-453, 7 NRC 31,
35 (1978), where the Appeal Board reiterated that Federal tri-
bunals should refrain from ruling on questions of Federal pre-
emption of State law where a State statute has not yet been
definitively interpreted by the State courts or where an
actual conflict between Federal and State authority has not
ripened. ,

A State or political subdivision thereof may not substantially
obstruct or delay conditions imposed upon t plant's operating
license by the NRC pursuant to its NEPA responsibilities, as
such actions would be preempted by Federal law. However, a
State may refuse to authorize construction of a nuclear power

.

'

alant on environmental or other grounds and may prevent or
1 alt operation of an already built plant for some valid reason

;
under State law. Consolidated Edison Co. of New York. Inc.
(Indian Point Station, Unit 2), ALAB-453, 7 NRC 31, 34-35
(1978).

When another agency has yet to resolve a major issue per-
taining to a particular nuclear facility, NRC may allow

O construction to continue at that facility only if NRC's NEPA
analysis encompasses all likely outcomes of the other agency's
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review. Public Service Comoany of New Hamoshire (Seabrook
Station, Units 1 & 2), CLI-78 14, 7 NRC 952, 957 (1978).

A Licensing Board may rule on the adequacy of the FES once it
is introduced into evidence and may modify it if necessary.
A Licensing Board's authority to issue directions to the NRC
Staff regarding the performance of its independent responsi- ,

bilities to prepare a draft environmental statement is
limited. Pennsylvania Power and Licht Co. (Susquehanna Steam

'Electric Station, Units 1 and 2), LBP 80-18,11 NRC 906, 909
(1980).

i

Neither NEPA nor the Atomic Energy Act applies to activities
occurring in foreign countries and subject to their sovereign
control. Philadelphia Electric Co. (Peach Bottom Atomic Power
Station, Units 2 and 3), ALAB-562, 10 NRC 437, 445-46 (1979), i

6.15.8.2 Transmission Line Routing '

Consistent with its interpretation of the Commission's "

NEPA authority (igg Wisconsin Electric Power Co. (Point Beach, +

Unit 2), ALAB 82, 5 AEC 350 (1972)), the Appeal Board has
held that the NRC has the authority under NEPA to impose i

conditions (jA., require particular routes) on transmission *

lines, at least to the extent that the lines are directly |
attributable to the proposed nuclear facility. Detroit Edison
6 (Greenwood Energy Center, Units 2 and 3), ALAB-247, 8 AEC
936, 939 (1974), in addition, the Commission has legal
authority to review the offsite environmental impacts of
transmission lines and to order changes in transmission routes
selected by an applicant. Public Service Co. of New Hamnshire ;-

_

(Seabrook Station, Units 1 & 2), ALAB 422, 6 NRC 33, 83
(1977).

6.15.8.3 Pre-LWA Activities /Offsite Activities
i

NEPA and the Commission's implementing regulations proscribe i

environmentally significant construction activities associated )
with a nuclear plant, including activities beyond the site
boundary, without prior Commission approval. Kansas Gas &
Electric Co. (Wolf Creek Nuclear Generating Station, Unit 1),
CL1-77-1, 5 NRC 1 (1977). A " site," in the context of the
Commission's NEPA responsibilities, includes land where the
proposed plant is to be located and its necessary accouter-
ments, including transmission lines and access ways. E '

10 CFR 6 50.10(c), which broadly prohibits any substantial
action which would affect the environment of the site prior
to Commission approval, can clearly be interpreted to bar, for
example, road and railway construction leading to the site, at
least where substantial clearing and grading is involved. &
In those situations where the Commission does approve offsite
activities (g a ., through an LWA or a CP), conditions may be
imposed to minimize adverse impacts. &
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6.15.8.4 Relationship to EPA with Regard to Cooling Systems

The NRC may accept and use without independent inquiry EPA's !

determination of the magnitude of the marine environmental
,

impacts from a cooling system in striking an overall cost- ibenefit balance for the facility. Public Service Comoany of ;
New Hamoshire (Seabrook Station, Units 1 & 2), CLI-78-1, 7 NRC
1, 23, 24 (1978). For a discussion of the statutory framework
governing.the relationship between NP.C and EPA in this area,

'
n g Seabrook, api _g, 7 NRC at 23-26. Briefly, that relation-
ship in the present setting may be described thusly: EPA
determines what cooling system a nucicar pnwer facility may

1

use and NRC factors the impacts resulting from use of that i

system into the NEPA cost-benefit analysis. & 7 NRC at 25.

The NRC's acceptance and use, without independent inquiry, of :

EPA's determination as to the aquatic impacts of the Seabrook
Station (ng Public Service Company of New Hampshire (Seabrook ,

Station, Units 1 & 2), CLI-78-1, 7 NRC 1, 23, 24 (1978)) was :
upheld in New Enaland Coalition on Nuclear Pollution v. NRC,
582 F.2d 87, 98 (1st Cir. 1978).

The Commission may rely on final decisions of the Environ- ,

mental Protection Agency prior to completion of judicial ;

/_ review of such decisions. Public Service Company of Newi j\
'

Hamoshire (Seabrook Station, Units 1 & 2), CLI-78-17, 8 NRC
179, 180 (1978). .

Although an adverse environmental impact on water quality
resulting from a cooling system discharge is an important
input in the NEPA cost benefit balance, a Licensing Board
cannot require alteration of a facility's cooling system if
that system has been approved by EPA. Carolina Power & Liaht
(L. (H. B. Robinson, Unit 2), LBP-78-22, 7 NRC 1052, 1063-64
(1978).

NRC need not relitigate issue of environmental impacts caused
by a particular cooling system when it is bound to accept that
cooling system authorized by EPA. Philadelphia Electric Co.

;

(Limerick Generating Station, Units 1 and 2), LBP-82-72, 16 !'

.. NRC 968, 970 (1982), citina, Public Service Co. of New
| Hampshire (Seabrook Station, Units 1 and 2), CL1-78-1, 7 NRC
p 1, 24 (1978).

| 6.15.8.5 NRC Power Under NEPA With Regard to the FWPCA
,

| The spread of the Federal responsibility for water quality
standards :tnd pollution control among various licensing|

agencies, which resulted from the reading given NEPA by the
Calvert Cliffs court, has been curtailed. That responsibility

( )/( has shifted to EPA as its exclusive province. Section
511(c)(2) of the FWPCA does not change a licensing agency's
obligation to weigh degradation of water quality in its NEPA
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cost-benefit balance, but the substantive regulation of water
pollution is in EPA's hands. Tennessee Valley Authority

(Yellow Creek Nuclear Plant, Units 1 and 2), ALAB-515, 8 NRC '

702, 712-13 (1978).

Section 511(c)(2) of the FWPCA requires that the Commission !

and the Appeal Board accept EPA's determinations on effluent ,

limitations. Philadelohia Electric Co. (Peach Bottom Atomic '

Power Station, Unit 3) ALAB 532, 9 NRC 279, 282 (1979). !
t

Section 511(c)(2) of the Clean Water Act does not preclude NRC
from considering noise impacts of the cooling water system on :

the surrounding environment. Philadelohia Electric Co. <

(Limerick Generating Station, Units 1 and 2), LBP-83 ll, 17 '

NRC 413, 419 (1983).

When water quality decisions have been made by the EPA ,
,

pursuant to the Federal Water Pollution Control Act Amend-t

t ments of 1972 and these decisions are raised in NRC licens-
'

ing proceedings, the NRC is bound to take EPA's considered
,

decisions at face value and simply to factor them into the !

NEPA cost-benefit analysis. Carolina Power & Liaht Co. (H.B.
Robinson, Unit No. 2), ALAB 569, 10 NRC 557, 561-62 (1979). I

6.15.9 - Spent Fuel Pool Proceedings

A Licensing Board is not required to consider in a spent .

fuel pool expansion case the environmental effects of all ;

other spent fuel pool capacity expansions. Because pending or
'

past licensing actions affecting the capacity of other spent -

fuel pools could neither enlarge the magnitude nor alter the ,

nature of the environmental effects directly attributable to
the expansion in question, there is no occasion to take into
account any such pending or past actions in determining the
expansion application at bar. Portland General Electric h

'

(Trojan Nuclear Plant), ALAB 531, 9 NRC 263, 267-68 (1979).

The attempt, in a licensing proceeding for an individual pool
.

capacity expansion, to challenge the absence of an acceptable '

generic long-term resolution of the waste management question
was precluded in Northern States Power Company (Prairie Island

,

Nuclear Generating Plant, Units 1 and 2), ALAB-455, 7 NRC 41
(1978), remandell sub nom._ flinnesota v. Nuc'iear Reatlatorv
. Commission, 602 F.2d 412 (D.C. Cir. 1979), restating the
Commission's pMicy that for the purposes of licensing
actions, the availability of offsite spent fuel repositor;es
in the relatively near term should be presumed. Troian,
supra. See also Vermont Yankee Nuclear Power Corp. (Vermont '

Yankee Nuclear Power Statioh), LBP-87-17, 25 NRC 838, 853-54
(1987) (Licensing Board rejr,ted a contention which sought to

'

examine the possibilitie' e .ects of long-tern: or openended
sterage), aff'd in part and rev'd in part, ALAB-869, 26 NRC 13
(1987), reconsid. denied, ALAB 876, 26 NRC 277 (1987).
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iv' The Licensing Board need not consider alternatives to pool ;

capacity expansion in a proposed expansion proceeding, where
the environmental effects of the proposed action are negli-
gible. The NEPA mandate that alternatives to the proposed
licensing action be explored and evaluated does not come into
play where the proposed action will neither (1) entail more
than negligible environmental impacts nor (2) involve the |
commitment of available resources respecting which there are
unresolved conflicts. Iro.ian, a nn , 9 NRC at 265-266; Public I

.Sprvice Electric and fu1LCL. (Salem Nuclear Generating ;

Station, Unit 1), AIAB 650, 14-NRC 43 (1981). Egg Florida '

Power and Liaht Co. (St. Lucio Nuclear Power Plant, Unit 1),
LBP88-10A,27NRC452,459(1988), aff'd on other arounds,
ALAB 893, 27 NRC G27 (1988).

'

In a license amendment proceeding to expand a spent fuel
pool, the environnntal review for such amendment need not
consider the effects of continued plant operation where the ;

environmental itatus cuo will remain unchanged. Consumers 1

Eower Co. (Big Rock Point Nuclear Plant), ALAB-636,13 NRC
312, 326 (1981), pithg, Committee for_ Auto Responsibility v.
Solomon, 603 F.2d 992 (D.C. Cir. 1979), cert. denied, 445
U.S. 915 (1980). l

(] 6.16 -NRC Staff
'

6.16.1 Staff Role in Licensing Proceedings

The NRC Staff generally has the final word in all safety
matters, not placed into controversy by parties, at the ;

operating license stage. Southern California Edison Co.,

(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-!

| 680, 16 NRC 127, 143 (1982), citina, South Carolina Electric
i. and Gas Co. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-
L 663, 14 NRC 1140, 1156 n.31 (1981).

The NRC Staff has a continuing responsibility to assure that
all regulatory requirements are met by an applicant and,

continue to be met throughout the operating life of a nuclear' *

power plant. Southern California Edison Co. (San Onofre
Nuclear Generating Station, Units 2 and 3), ALAB-680, 16 NRC
127, 143, 143 n.23 (1982).

'

The NRC Staff has the primary responsibility for reviewing all
safety and environmental issues prior to the award of any op-
erating license. Houston Liahtina and Power Co. (South Texas
Project, Units 1 and 2), LBP-82-91, 16 NRC 1364, 1369 (1982).

An operating license may not be issued until the NRC makes the
findings specified in 10 CFR 0 50.57. It is the Staff's duty

_/ 9 to ensure the existence of an adeonate basis for each of that
( / section's determinations. Mnmonweaith ldj. son Co. (ByronV Nuclear Power Station, Units 1 and 2), Ad.B-678, 15 NRC 1400,
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1420 n.36 (1982), citina, South Carolina Electric and Gas Co. .

(Virgil C. Summer Nuclear Station, Unit 1), ALAB 642, 13 NRC
881, 895 896 (1981).

The fact that an application for an operating license iso

uncontested does not mean that an operating license auto-
matica11y issues. An operating license may not issue unless
and until the NRC Staff makes the findings specified in 10 CFR ,

9 50.57, including the ultimate finding that such issuance
will not be inimical to the health and safety of the public. t

Washincton Public Power Suoolv System (WPPSS Nuclear Project ,

2), ALAB-722, 17 NRC 546, 553 n.8 (1983), citino, South
Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-642, 13 NRC 881, 895-96 (1981). The
same procedure applies under 10 CFR 69 70.23, 70.31 in the
case of an application for a materials license. Philadelohia
Electric Co (Limerick Generating Station, Units 1 and 2),
ALAB-778, 20 NRC 42, 48 (1984). ;

In a contested operating license proceeding, a Licensing i

Board may authorize the Director of Nuclear Reactor Regu-
'

lation to issue a license for fuel loading and precriti-
cality testing in order to avoid delaying these activities
pending a decision on the issuance of a full power license. ,

If the Board determines that any of the admitted contentions c

is relevant to fuel loading and precriticality testing, the
,

Board must resolve the contention and make the related -

'

findings pursuant to 10 CFR 6 50.57(a) for the issuance of a
license. The Director is -still responsible for making the
other G 50.57(a) findings. If there are no relevant ennten-
tions, the Board may authorize the Director to make all the
5 50.57(a) findings. Commonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-86-31, 24 NRC 451,

.

453-54 (1986), citina, 10 CFR 6 50.57(c). Sag Public Service :

Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-
86-34, 24 NRC 549, 553, 555-56 (1986), aff'd, ALAB 854, 24 NRC
783, 790 (1986) (a Licensing Board is required to make find-
ings concerning the adequacy of onsite emergency prepared- ,

ness, pursuant to 10 CFR & 50.47(d), only as to matters which
are in controversy); Public Service Co. of New Hampshire .

(Seabrook Station, Units 1 and 2), ALAB-892, 27 NRC 485, 490-
93 (1988) (to authorize low-power operation pursuant to 10 CFR
s 50.57(c), a board need only resolve those matters in
controversy involving low-power, as opposed to full power,
operation); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-88-20, 23 NRC 161, 166-67 (1988),
af f'd, ALAB-904, 28 NRC 509, 511 (198;:).

A Licensing Board (OL-3) presiding in the Shoreham operating
license proceeding, having dismissed the government inter-
venors from the proceeding, found that the applicant's motion
for 25% power operation was unopposed. Pursuant to 10 CFR
9 50.57(c), the Board authorized the Director of Nuclear
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Reactor Regulation to make the required findings under 10 CFR
4 5 50.57(a) and to issue a 25% power license. Lono Island

ljahtino Co. (Shoreham Nuclear Power Station, Unit 1), LBP-88-
30, 28 NRC 644, 648-49 (1988). The Appeal Board found that
the Licensing Board's decision did not give due regard to the

,

rights of the government intervenors. Although the government'

intervenors had been dismissed by the Shoreham OL-3 Licensing
,

" Board, they still retained full party status before the
L Shoreham OL-5 Licensing Board. The Appeal Board believed that
| 10 CFR 9 50.57(c) gave the government intervenors the

opportunity to be heard on the 25% power request to the extent
that any of its contentions which might be admitted by the
Shoreham OL-5 Board were relevant. The Appeal Board certifieds

the case to the Commission on the basis of a novel question of
procedure, 10 CFR 9 2.785(d), involving the interpretation and
application of 10 CFR $ 50.57(c). Lona Island Lichtina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-908, 28 NRC
626, 633 35 (1988).

The NRC Staff may not deny an application without giving the
reasons for the denial, and indicating how the application
failed to comply with statutory and regulatory requirements.
Kerr-McGee Chemical Coro. (West Chicago Rare Earths Facility),

o LBP-85-3, 21 NRC 244, 250 (1985), citino, SEC v. Chenerv
1 ) Corp., 318 U.S. 80, 94 (1943), Commonwealth Edison Co. (Byron
L/ Nuclear Power Station, Units 1 and 2), ALAB-770, 19 NRC 1163,

1168 69 (1984), 5 U.S.C. 9 555(e), 10 CFR 6 2.103(b).

In general, the Staff does not occupy a favored position at
hearing. It is, in fact, just another party to the proceed-
ing. Vermont Yankee Nuclear Power Coro. (Vermont Yankee
Nuclear Power Station), ALAB-138, 6 AEC 520, 532 (1973). The
Staff's views are in no way binding upon the Board and they
cannot be accepted without being subjected to the same
scrutiny as those of other parties. Consolidated Edison Co. ;

of N.Y.. Inc. (Indian Point Nuclear Generating Station, Units
2 & 3), ALAB-304, 3 NRC 1, 6 (1976); Southern California
Edison Co. (San Onofre Nuclear Generating Station, Units 2 and
3), ALAB-268, 1 NRC 383, 399 (1975). In the same vein, the
Staff must abide by the Commission's regulations just as an
appli: ant or intervenor must do. Vermont Yankee Nuclear
Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-194,
7 AEC 431, 435 (1974); Louisiana Power and Licht Co. (Water-
ford Steam Electric Station, Unit 3), ALAB-801, 21 NRC 479,
484 (1985). On the other hand, in certain situations, as
where the Staff prepares a study at the express direction of
the Commission, the Staff is an arm of the Commission and the
primary instrumentality through which the NRC carries out its
regulatory responsibilities and its submissions are entitled
to greater consideration. Public Service Co. of New Hamoshire- jms
(Seabrook Station, Units 1 & 2), CLI-76-17, 4 NRC 451 (1976).tid

i
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In a construction permit proceeding, the NRC Staff has a '

duty to produce the necessary evidence of.the adequacy of .

the review of unresolved generic safety issues. Pacific Gas 3

and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2), ALAB-728, 17 NRC 777, 806 (1983), review denied, CLI- '

83-32, 18 NRC 1309 (1983).

'After an order authorizing the issuance of a construction ,

permit has become final agency action, and prior to the com- -

mencement of any adjudicatory proceeding on any operating
license application, the exclusive regulatory power with
regard to the facility lies with the Staff. Houston Liahtina .

& Power Co. (South Texas Project, Units 1 & 2), ALAB-381, 5
NRC 582 (1977). Under such circumstances an adjudicatory
board has nc authority with regard to the facility or the~
Staff's regulation of it. In the same vein, after a full-term,
full power operating license has issued and the order author-
izing it has become final agency action, no further jurisdic-
tion over the license lies with any adjudicatory board. Port-
land General Electric Co. (Trojan Nuclear Plant), ALAB-451, 6
NRC 889, 891 n.3 (1977); Duauesne Liaht Co. (Beaver Valley
Power Station, Unit 1), ALAB-408, 5 NRC 1383, 1386 (1977);
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2),
LBP-78-ll, 7 NRC 381, 386, aff'd, ALAB-470, 7 NRC 473 (1978). ;

,

Prior to issuing an operating license, the Director of '

Nuclear Reactor Regulation must find that Commission regula-
tions, including those implementing NEPA, have been satisfied '

and that the activities authorized by the license can be
conducted without endangering the health and safety of the
public. Pennsylvania Power and Licht Co. and Alleaheny

Electric Cooperative. Inc. (Susquehanna Steam Electric
Station, Units 1 and 2), ALAB-693, 16 NRC 952, 956 n.7 (1982),
citina, 10 CFR 9 50.40(d); 10 CFR & 50.57.; Northern States
Power Co. (Prairie Island Nuclear Generating Plant, Units 1
and 2), ALAB-455, 7 NRC 41, 44 (1978), remanded on other
arounds sub nom., Minnesota v. Nuclear Reaulatory Commission,
602 F.2d 412 (D.C. Cir. 1979).

,

licensing Boards lack the power to direct the Staff in the
performance of its independent responsibilities and, under the

L Commission's regulatory scheme, Boards cannot direct the Staff
to suspend review of n application, preparation of an
environmental impact statement or work, studies or analyses
being conducted or planned as part of the Staff's evaluation
of an application. New Enaland Power Co. (NEP, Units 1 & 2),
LBP-78-9, 7 NRC 271, 278-79 (1978).

The Staff produces, among other documents, the Safety
Evaluation Report (SER) and the Draft and Final Environmental
Statements (DES and FES). The studies and analyses which

,

result in these reports are made independently by the Staff, '

and Licensing Boards have no rule or authority in their
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' preparation. The Board does not have any supervisory
authority over that part of the application review process
that has been entrusted to the Staff. Arizona Public Service
fdLi. (Palo Verde Nuclear Generating Station, Units 2 and 3),
LBP-83-36, 18 NRC 45, 48-49 (1983), citina, New Enaland Power
fa,_ (NEP Units 1 and 2), LBP-78-9, 7 NRC 271 (1978). Egg
Offshore Power Systems (Floating Nuclear Power Plants), ALAB-
489, 8 NRC 194, 206-07 (1978); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-785, 20 NRC
848, 865 n.52 (1984); Louisiana Power and Liaht Co. (Waterford
Steam Electric Station, Unit 3), ALAB-812, 22 NRC 5, 56
(1985), citina, Carolina Power and Licht Co. (Shearon Harris iI- Nuclear Power Plant, Units 1, 2, 3, and 4), CLI-80-12,11 NRC
514, 516-17 (1980). _

'

Although the establishment of a local public document room is
an independent Staff function, the presiding officer in an
informal proceeding has directed the Staff to establish such a

,

room in order to comply with the requirements of proposed
regulations which had been made applicable to the proceeding.
However, the presiding officer acknowledged that he lacked the
authority to specify the details of the room's operation.
Alfred ~J. Morabito (Senior Operator License for Beaver Valley
Power Station, Unit 1), LBP-88-5, 27 NRC 241, 243-44 & n.1 ;

f] (1988). ,

Although the Licensing Boards and the NRC Staff'have inde-
pendent responsibilities, they are " partners" in implemen-
tation of the Commission's policy that decisionmaking should
be "both sound and timely," and thus they must coordinate
their operations in order to achieve this goal. Offshore
Power Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC
194, 203 (1978).

In an operating license proceeding (with the exception of
certain NEPA issues), the applicant's license application is -

in issue, not the adequacy of the Staff's review of the
application. An intervenor thus is free to challenge directly
an unresolved generic safety issue by filing a proper
contention but it may not proceed on the basis of allegations
that the Staff has somehow failed in its performance. Pacific
Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 & 2), ALAB-728, 17 NRC 777, 807 (1983), review denigd, CLI-
83-32, 18 NRC 1309 (1983); Louisiana Power and Liaht Co.
(Waterford Steam Electric Station, Unit 3), ALAB-812, 22 NRC
5, 55-56 (1985).

The general rule that the applicant carries the burden of
proof in licensing proceedings does not apply with regard to
alternate site considerations. For alternate sites, the

(VT
burden of proof is on the Staff and the applicant's evidence
in this regard cannot substitute for an inadequate analysis by

.
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the Staff. Boston Edison Co. (Pilgrim Nuclear Generating ;

Station, Unit 2), ALAB-479, 7 NRC 774, 794 (1978).
'

The Staff plays a key role in assessing an applicant's
qualifications. Carolina Power & Licht Co. (Shearon Harris
Nuclear Power Plant, Units 1, 2, 3 and 4), ALAB-577,11 NRC |

18, 34 (1980), modified, CLI-80-12, 11 NRC 514 (1980). ;

|The Staff is assumed to be fair and capable of judging a
matter on its merits. Nuclear Enaineerina Co.,_Inc1 (Shef-

1

field, Illinois Low-Level Radioactive Waste Disposal Site),
CLI-80-1, 11 NRC 1, 4 (1980). ;

When conducting its review of the issues, the Staff should
acknowledge differences of opinion among Staff members and |

give full consideration to views which differ from the ;

official Staff position. Such discussion can often contribute ;

to a more effective treatment and resolution of the issues.
Louisiana Power and liaht Co. (Waterford Steam Electric i

Station, Unit 3), ALAB-803, 21 NRC 575, 580-582 n.6 (1985).

An early appraisal of an applicant's capability does not '

foreclose the Staff from later altering its conclusions.
Such an early ap3raisal would aid the public and the Commis-
sion in seeing w1 ether a hearing is warranted. Carolina Power ,

& Liaht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3
and 4), ALAB-577, 11 NRC 18, 33-34 (1980), reconsidered, ALAB-
581,.11 NRC 233 (1980), modified, CLI-80-12, 11 NRC 514
(1980).

'

6.16.1.1 Staff Demands on Applicant or Licensee

While the Commission, through the Regulatory Staff, has a
continuing duty and responsibility under the Atomic Energy Act
of 1954 to assure that applicants and licensees comply with .

the applicable requirements, Duke Power Co. (William B.
McGuire Nuclear Station, Units 1 & 2), ALAB-143, 6 AEC 623,
627 (1973), the Staff may not require an applicant to do more
than the regulations require without a hearing. Vermont.

Yankee Nuclear Power Corp. (Vermont Yankee Power Station),
ALAB-191, 7 AEC 431, 445, 447 n.32 (1974).

Because the law does not require consistency in treatment of
two parties in different circumstances, the Staff does not
violate principles of fairness in considering Class 9
accidents in environmental impact statements for floating but
not land based plants. The Staff need only provide a
reasonable explanation why the differences justify a departure
from past agency practice. Offshore Power System _1 (Floating

. Nuclear Power Plants), ALAB-489, 8 NRC 194, 222 (1978).

O
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^" 6.16.1.2 Staff Witnesses- .

o

Except in extraordinary circumstances, a Licensing Board may
not compel the Staff to furnish a particular named individual
to testify - JA, the Staff may select.its own witnesses. 10

CFR 6 2.720(h)(2)(1). However, once a certain individual has
appeared as a Staff witness, he may be recalled and compelled
to testify further. Commonwealth Edison Co. (Zion Station,
Units 1 & 2), ALAB-226, 8 AEC 381, 391 (1974). A Board may
require Staff witnesses to update their previous testimony on
a relevant issue in light of new analyses and information
which have been developed on the same subject. Louisiana
Power and Liaht Co. (Waterford Steam Electric Station, Unit
3), ALAB-786, 20 NRC 1087, 1094-1095 n.13 (1984).

'

The Commission's rules provide that the Executive Director for I
Operations generally determines which Staff witnesses shall
present testimony. An adjudicatory board may nevertheless j

order other NRC personnel to appear upon a showing of |
iexceptional circumstances, such as a ca!.e in which a particu-

lar named NRC employee has' direct personal knowledge of a
material fact not known to the witnesses made available by the i

-Executive Director for Operations. Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-715, 17 NRC

[~h - 102, 104-05 (1983), citina, 10 CFR 6 2.720(h)(2)(1); Cleveland
L/ Electric illuminatinc Co. (Perry Nuclear Power Plant, Units 1 -

and 2), ALAB-802, 21 NRC 490, 500-501 (1985) (Mere disagree-
ment among NRC Staff members is not an exceptional circum-
stance); Carolina Power and Liaht Co. and North Carolina
Eastern Municipal Power Aaency (Shearon Harris Nuclear Power
Plant), ALAB-856, 24 NRC 802, 811 (1986). See aenerally,
Pennsylvania Power and Liaht Co. and Alleaheny Electric
Cooperative. Inc. (Susquehanna Steam Electric Station, Units
1 and 2), ALAB-613, 12 NRC 317, 323 (1980).

6.16.1.3 Post Hearing Resolution of Outstanding Matters by the Staff
'

.

As a general proposition, issues should be dealt with in
the hearings and not left over for later, and possibly ,

more informal, resolution. The post hearing approach
should be employed sparingly and only in clear cases, for
example, where minor procedural deficiencies are involved.
Louisiana Power and Liaht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-732, 17 NRC 1076, 1103 (1983), citina,
Consolidated Edison Co. of New York (Indian Point Station,
Unit No. 2), CL1-74-23, 7 AEC 947, 951 n.8, 952 (1974);
accord, Cleveland Electric Illuminatina Co. (Perry Nuclear
Power Plant, Units 1 and 2), ALAB-298, 2 NRC 730, 736-37
(1975); Washinaton Public Power Sucoly System (Hanford

- No. 2 Nuclear Power Plant), ALAB-ll3, 6 AEC 251, 252 (1973);
-

Commonwealth Edison Co. (Byron Nuclear Power Station, Units
,

( l and 2), LBP-84-2, 19 NRC 36, 210 (1984), rev'd on other
arounds, ALAB-793, 20 NRC 1591, 1627 (1984); Philadelphia
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Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB 836, 23 NRC 479, 494 (1986).

,

On the other hand, with respect to emergency planning, the j|
Licensing Board may accept predictive findings and post j

hearing verification of the formulation and implementation i
of emergency plans. Byron, suora, 19 NRC at 212, 251-52, j
citing, Waterford, supra, 17 NRC at 1103-04; Philadelphia

,

Electric Co. (Limerick Generating Station, Units 1 and 2), |

ALAB-808, 21 NRC 1595, 1600, 1601 (1985); Philadelohia
Electric Co. (Limerick Generating Station, Units 1 and 2), l
ALAB-836, 23 NRC 479, 494-95 (1986).

Completion of the minor details of emergency plans are a
proper subject for post hearing resolution by the NRC Staff.
Dnsas Gas and Electric Co. (Wolf Creek Generating Station, ,

Unit 1), LBP-84-26, 20 NRC 53, 61-62 (1984), citina, Water- .

|-
f_qr_d, supra, 17 NRC 1076. I

A Licensing Board may refer minor matters which in no way
pertain to the basic firdings necessary for issuance of a
license to the Staff for post hearing resolution. Such '

referral should be used sparingly, however. Consolidated
Edison Ct,. of N.Y.. Inc. (Indian Point Station, Unit 2),
CL1-74-23, 7 AEC 947, 951-52 1974); Public Service Company
of Indiana. Inc. (Marble Hill (Nuclear Generating Station,

*

Units 1 & 2), ALAB-461, 7 NRC 313, 318 (1978), Lqua Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), ALAB- I

788, 20 NRC 1102, 1159 (1984). Since delegation of open
matters to the Staff.is a practice frowned upon by the
Commission and the Appeal Board, a Licensing Board properly i

decided to delay issuing a construction permit until it had |
reviewed a loan guarantee from REA rather than delegating that !

'

res)onsibility to the Staff for post hearing resolution, l

Mar)le Hill, supra. ;
.

<

A Licensing Board has delegated to the Staff responsibility Ii

for reviewing and approving changes to a licensee's plan for- ;

the design and operation of an on-site waste burial project. 1,

The Board believed tnat such a delegation was appropriate !
where the Board had developed a full and complete hearing 1

'

record, resolved every litigated issue, and reviewed the
project plan which the. licensee had developed, at the Board's
request,-to summarize and consolidate its testimony during the
hearing concerning the project. Toledo Edison Co. (Davis- |Besse Nuclear Power Station, Unit 1), LBP-87-ll, 25 NRC 287,

|
298 (1987). '

The mere pendency of confirmatory Staff analyses regarding l
litigated issues does not automatically foreclose Board I

resolution of those issues. The question is whether the |
Board has adequate information, prior to the completion of |
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'# the Staff analyses, on which to base its decision. Long

lthng Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
ALAB-788, 20 NRC 1102, 1171 (1984).

In order to conduct an expeditious hearing, without having to
wait for the completion of confirmatory tests by a licensee
and analysis of the test results by the Staff, a Licensing !
Board may decide to conduct a hearing on all matters ripe for ;

adjudication and to grant an intervenor an oppcrtunity to |request an additional hearing limited to matters, within the i
'

scope of the admitted contentions, which arise subsequent to 1

the closing of the record. The intervenor must be given
timely access to all pertinent information developed by the
licensee and the Staff after the close of the hearing with
respect to the confirmatory tests. General Public Utilities
Nuclear Coro. (Three Mile Island Nuclear Station, Unit 1),
LBP 86-14, 23 NRC 553, 560-61 (1986), citina, [ommonwealth
Edison Co. (Zion Station, Units I and 2), LBP-73-35, 6 AEC

,

861, 865 (1973), aff'd, ALAB-226, 8 AEC 381, 400 (1974).
Although the intervenor will not be required to meet the usual

,

standards for reopening a record, the intervenor must indicate '

in the motion to reopen that the new test data and analyses ,

are so significant as to change the result of the prior hear-
ing. General Public Utilities Nuclear Coro. (Three Mile Island

/mj' Nuclear Station, Unit 1), LBP-86-17, 23 NRC 792, 797 (1986), i

-

The Licensing Board must determine that the analyses remaining
to be performed will merely confirm earlier Staff findings
regarding the adequacy of the plant, lexas Utilities Electric
[p_,. (Comanche Peak Steam Electric Station, Units 1 and 2),
LBP-85-32, 22 NRC 434, 436 & n.2, 440 (1985), citina,

,

Consolidated Edison Co. of New York (Indian Point Station,,.
; Unit 2), CLI-74-23, 7 AEC 947, 951 (1974), which cites, "

| Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit
1 2), CL1-73-4, 6 AEC 6 (1973) (the mechanism of post hearing

findings is not to be used to provide a reasonable assurance
that a facility can be operated without endangering the health
and safety of the public); Metropolitan Edison Co. (Three
Mlle Island Nuclear Station, Unit 1), ALAB-729,17 NRC 814
(1983) (post hearing procedures may be used for confirmatory
tests); Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-811, 21 NRC 1622 (1985)
(once a method of evaluation had been used to confirm that one

! of two virtually identical units had met the standard of a
i reasonable assurance of safety, it was acceptable to exclude

from hearings the use of the same evaluation method to confirm
the adequacy of the second unit).

Staff analyses which are more than merely confirmatory
because a further evaluation is necessary to demonstrate

[m') compliance with regulatory requirements in light of
V. negative findings of the Licensing Board regarding certain

equipment and that relate to contested issues should be
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; retained with the Board's jurisdiction until a satisfactory ,

| evaluation is produced. Cleveland Electric 111uminatina Co.
'(Perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24 NRC

64, 79-80 (1986).

|- At the same time, it is entirely appropriate for the Staff to
'

L resolve matters not at issue in an operating license or
I amendment proceeding. In such proceedings, once a Licensing
;. Board has resolved any contested issues and any issues which
i it raises sua soonte, the decision as to all other matters

which need be considered prior to issuance of an operating
license is the responsibility of the Staff alone. .G_gIL-

solidated Edison Co. of N.Y.. Inc. (Indian Point. Units 1, 2
& 3), ALAB-319, 3 NRC 188, 190 (1976); Portland General
flagtric Co. (Trojan Nuclear Plant), ALAB-181, 7 AEC 207, 209
n.7 (1974); Public Service Co. of New Hamoshire (Seabrook'

Station, Units 1 and 2), ALAB-854, 24 NRC 783, 790-91 (1986).
The Licensing Board is neither required nor expected to pass
upon all items which the Staff must consider before the oper- .

ating license is issued. Indian Point, supra, 3 NRC at 190.

6.16.2 Status of Staff Regulatory Guides

Regulatory guides promulgated by the Staff are not regula-
tions, are subject to question in the course of adjudicatory
hearings, and, when challenged, are to be regarded merely as
the views of one party which cannot serve as evidence of their
own validity but must be supported by other sources. Porter
County Chapter of the Izaak Walton leaaue of America v. AEC, '

633 F.2d 1011 (7th Cir. 1976); Vermont Yankee Nuclear Power
Corp. (Vermont Yankee Nuclear Power Station), ALAB-229, 8 AEC
425, 439, rev'd on other onds., CLI-74-40, 8 AEC 809 (1974);
Vermont Yankee Nuclear Power Corpa (Vermont Yankee Nuclear
Power Station), ALAB-217, 8 AEC 61, 68 (1974); Philadelohia
Electric Co. (Peach Bottom Atomic Power Station, Units 2 & 3),
ALAB-216,-8 AEC 13, 28 n.76 (1974); Consolidated Edison Co. of ;

N.Y., Inc. (Indian Point, Unit 2), ALAB-188, 7 AEC 323, 333 )
n.42, rev'd in part on other onds., CLI-74-23, 7 AEC 947 '

(1974); Vermont Yankee Nuclear Power Corp. (Vermont Yankee |
Nuclear Power Station), ALAB-179, 7 AEC 159,174 n.27 (1974); I

Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-819, 22 NRC 681, 737 (1985). . Sag Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), ALAB-875, 26 NRC 251, 260-61 (1987); Florida Power and
Liaht Co. (St. Lucie Nuclear Power Plant, Unit 1), LBP-88-10A,
27 NRC 452, 463-64 (1988), aff'd on other arounds, ALAB-893, i

27 NRC 627 (1988). Nevertheless, regulatory guides are l

entitled to considerable prima facie weight. Vermont Yankee |

Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), |
CL1-74-40, 8 AEC 809, 811 (1974), clarified as to other

'

matters, CLI-74-43, 8 AEC 826 (1974).
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Nonconformance with regulatory guides or Staff positions
does not mean that General Design Criteria (G.D.C.) are !

not met; applicants are free to select other methods to
comply with the G.D.C. The G.D.C. are intended to provide
engineering goals rather than precise tests by which reactor
safety can be gauged. Petition for Emeroency and Remedial
Action, CLI-78-6, 7 NRC 400, 406 (1978). >

While it is clear that regulatory guides are not regulations, i
are not entitled to be treated as such, need not be followed
by applicants, and do not purport to represent the only

- satisfactory method of meeting a specific regulatory require-
ment, they do provide guidance as to acceptable modes of
conforming to specific regulatory requirements. Gulf States
Utilities Co. (River Bend Station, Units 1 & 2b ALAB-444, 6

-

,

NRC 760 (1977); Lona Island Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-788, 20 NRC 1102, 1161, 1169
(1984). Indeed, the Commission itself has indicated that
conformance with regulatory guides is likely to result in
compliance with specific regulatory requirements, though
nonconformance with such guides does not mean noncompliance '

with the regulations. Petition for Emeraency & Remedial

Action, CLI-78-6, 7 NRC 400, 406-07 (1978).
.

D The criteria described in NUREG-0654 regarding emergency i

[Q plans, referenced in NRC regulations, were intended to serve
solely as regulatory guidance, not regulatory requirements.
Lona Island Lichtina Co. (Shoreham Nuclear Power Station, Unit
1), LBP-83-22, 17 NRC 608, 616 (1983), citina, Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-
698, 16 NRC 1290, 1298-99 (1982), rev'd in part on other
aroundi, CLI-83-22, 18 NRC 299 (1983). }gg Philadelchia
Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-819, 22 NRC 681, 710 (1985); Carolina Power and Licht Co.
and North Carolina Eastern Municipal Power Aaency (Shearon
Harris Nuclear Power Plant), LBP-86-ll, 23 NRC 294, 367-68
(1986); Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-836, 23 NRC 479, 487 (1986);
Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-845, 24 NRC 220, 238 (1986); Carolina Power
and liaht Co. and North Carolina Eastern Municipal Power

Aaency (Shearon Harris Nuclear Power Plant), ALAB-852, 24 NRC
532, 544-45 (1986); Lono Island liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-900, 28 NRC 275, 290-91 (1988).

In absence of other evidence, adherence to NUREG-0654 may be
sufficient to demonstrate compliance with the regulatory:

requirements of 10 CFR 6 50.47(b). However, such adherence is
not required, because regulatory guides are not intended to
serve as substitutes for regulations. Lona Island Lichtina

O. [.q (Shoreham Nuclear Power Station, Unit 1), LBP-83-22, 17
V NRC 608, 616 (1983), citina, Metropolitan Edison Co. (Three

Mile Island Nuclear Station, Unit 1), ALAB-698,16 NRC 1290,'
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1298-99 (1982), rev'd in oart on other arounds, CLI-83-22, 18
NRC299(1983). !,

Methods and solutions different from those set out in the iguides will be acceptable if they provide a basis for the
;

findings requisite to the issuance or continuance of a permit
or license by the Commission. Lona Island Liahtino Co. .

(Shoreham Nuclear Power Station, Unit 1), LBP-83-22,17 NRC '

608, 616 (1983), citino, Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), ALAB-698,16 NRC 1290,1299 *

(1982), rev'd in oart on other arounds, CLI-83-22,18 NRC 299
(1983); Lona Island Liahtino Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB-788, 20 NRC 1102, 1161 (1984).

6.16.3 Status of Staff Position and Working Papers

Staff position papers have no legal significance for any ,

regulatory purpose and are entitled to less weight than an ,

adopted regulatory guide. Southern California Edison Co.
(San Onofre Nuclear Generating Station, Units 2 & 3), ALAB-
268, 1 NRC 383 (1975); Northern Indiana Public Service Co.
(Bailly Generating Station, Nuclear-1), ALAB-224, 8 AEC 244

,

(1974). Similarly, an NRC Staff working paper or draft report
neither adopted nor sanctioned by the Commission itself has no
legal significance for any NRC regulatory purpose. Duke Power
[L (Catawba Nuclear Station, Units 1 & 2), ALAB-355, 4 NRC
397 (1976); Consolidated Edison Co. of N.Y.. Inc. (Indian ,

Point, Unit 2), ALAB-209, 7 AEC 971, 973 (1974). But see '

Vermont Yankee Nuclear Power Coro. (Vermont Yankee Nuclear
Power Station), LBP-87-17, 25 NRC 838, 857-60 (1987) (the
Licensing Board admitted contentions that questioned the -

sufficiency of an applicant's responses to an NRC Staff
guidance document which provided guidelines for Staff review '

of spent fuel pool modification applications), Aff'd in part
and rev'd in part, ALAB-869, 26 NRC 13, 34 (1987), reconsid.
denied, ALAB 876, 26 NRC 277 (1987).

Nonconformance with regulatory guides or Staff positions does .

#not mean that General Design Criteria are not met; applicants
are free to select other methods to comply with the G.D.C.
The G.D.C. are intended to provide engineering goals rather
than precise tests by which reactor safety can be gauged.
Pftition for Emeroency & Remedial Action, CLI-78-6, 7 NRC
400, 406 (1978).

6.16.4 Status of Standard Review Plan

Where-the applicant used criteria " required" by the Staff's
Standard Review Plan (NUREG-75/087, 9 2.2.3) in determining
the probability of occurrence of a postulated accident, it is
not legitimate for the Staff to base its position on a
denigration of the process which the Staff itself had pro- '

mulgated. Public Service Electric and Gas Company. Atlantic
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City Electric Comoany (Hope Creek Generating Station, Units 1
and 2), ALAB-518, 9 NRC 14, 29 (1979).

6.16.5 Conduct of NRC Employees '

(RESERVED) |

6.17 Orders of Licensina and Anneal Boards I

L 6.17.1 Compliance with Board Orders :

.

Compliance with orders of an NRC adjudicatory board is
'mandatory unless such compliance is excused for good cause.

Thus, a party may not disregard a board's direction to file a ;

memorandum without seeking leave of the board after setting i
forth good cause for requesting such relief. Public Service

,

Company cf New Hampshire (Seabrook Station, Units 1 & 2), '

ALAB-488, 8 NRC 187, 190-91 (1978). Similarly, a party
seeking to be excused from participation in a prehearing
conference ordered by the board should present its justifica-

i

tion in a request presented before the date of the conference.. !
'

Seabrook, supra, 8 NRC at 191.
i

A Licensing Board is not expected to sit idly by when partie; !

(m) refuse to comply with its orders. Pursuant to 10 CFR f 2.718, I

(/ a Licensing Board has the power and the duty to maintain
order, to take appropriate action to avoid delay and to
regulate the course of the hearing and the conduct of the
participants. Furthermore, pursuant to 10 CFR 9 2.707, the

L refusal of a party to comply with a Board order relating to
its appearance at a proceeding constitutes a default for whichr

[ a Licensing Board may make such orders in regard to the fail-
| ure as are just. Lona Island Liohtina Co. (Shoreham Nuclear
| Power Station, Unit 1), LBP 82-Il5, 16 NRC 1923, 1928 (1982).
L
|: A party may not simply refuse to comply with a direct Board
| order, even if it believes the Board decision to have been
| based upon an erroneous interpretation of the law. A
L Licensing Board is to be accorded the same respect as a court

of law. Lona Island Liahtina Co. (Shoreham Nuclear Power
'

Station, Unit 1), LBP-82-115, 10 NRC 1923, 1930 and n.5
(1982). Sig 10 CFR 9 2.713(a).

When an issue is admitted into a proceeding in an order of the
Board, it becomes part of the law of that case. Parties may

.

use the prior history of a case to interpret ambiguities in a
' Board order, but no party may challenge the precedential >

,.

authority of a Board's decision other than in a timely motion
for reconsideration. Cleveland Electric Illuminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), LBP-83-18, 17 NRC
501, 504 (1983).
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6.18 Precedent and Adherence to Past Acency Practice
,

Application of the " law of the case" doctrine is a matter of dis-
cretion. When an administrative tribunal finds that its declared
law is wrong and would work an injustice, it may apply a different *

rule of law in the interests of settling the case before it correct- i

ly. Public Service Co. of Indiant. (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-493, 8 NRC 253, 260 (1978).

An Appeal Board does not give itare decisis effect to affirmation of
Licensing Board conclusions (,n legal issues not brought to it by way
of an appeal. Duke Power Company (Cherokee Nuclear Station, Units 1,
2 & 3), ALAB-482, 7 NRC 979, 981 n.4 (1978). :

A determination of fact in an adjudicatory proceeding which is neces- ;

sarily grounded wholly in a nonadversary presentation is not entitled -

to be accorded generic effect, even if the determination relates to a ,

seemingly generic matter rather than to some specific aspect of the
facility in question. Washinaton Public Power Supolv System (WPPSS .

Nuclear Projects Nos. 3 & 5), ALAB-485, 7 NRC 986, 988 (1978).

Because the law does not require consistency in treatment of two
parties in different circumstances, the Staff does not violate
principles of fairness in considering Class 9 accidents in en-
vironmental impact statements for floating but not land-based plants.
The Staff need only provide a reasonable explanation why the "

differences justify a departure from past agency practice. Offshore
Power Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194,
222 (1978). 4

6.19 Pre-Permit Activities ,

NEPA and the Commission's implementing regulations proscribe en-
vironmentally significant construction activities associated with
a nuclear plant, including activities beyond the site boundary,
without prior Commission-approval. Kansas Gas & Electric Co. (Wolf
Creek Nuclear Generating Station, Unit 1), CLI-77-1, 5 NRC 1 (1977).
A " site" in this context includes land where the proposed plant is
to be located and its necessary accouterments, including transmission
lines and access ways. JL The Commission may authorize certain

I site-related work prior to issuance of a construction )ermit pursuant
L to 10 CFR 6 50.10(c) and (e). 10 CFR 6 50.10(c), whic1 broadly

prohibits any substantial action which would adversely affect the'

l environment of the site prior to Commission approval, can clearly be
interpreted to bar, for example, road and railway constructioni

leading to the site, at least where substantial clearing and grading
is involved. Wolf Creek, supra.

Commission regulations provide means for an applicant to obtain
prelicensing authorization to engage in certain specified con-
struction activities. These include obtaining an exemption '

from licensing requirements under 10 CFR 6 50.12, pleading
special circumstances under 10 CFR 6 2.758, and demonstrating
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iV) that proposed activities will have only de minimus or " trivial" i

environmental effects. Kansas Gas & Electric Co. (Wolf Creek )
Nuclear Generating Station, Unit 1), ALAB-321, 3 NRC 293 (1976); l

Washinaton Public Power Sucolv System (Nuclear Projects 3 & 5), LBP- ;

77-15, 5 NRC 643 (1977). In those situations where the Commission
does approve offsite (through an LWA or CP) or pre-permit (through an ,

LWA) activities, conditions may be imposed to minimize adverse |impacts. Kansas Gas & Electric Co., CLI-77-1, 5 NRC 1 (1977). '

The limited work authorization procedure.under 10 CFR 6 50.10(e)(1)
and (2) ("LWA-1") and the 10 CFR 5 50.12(b) exemption procedure are
independent avenues for applicants to begin site preparation in 4

'advance of receiving a construction permit. United States Department
gf Enerav. Pro.iect Manaaement Corooration. Tennessee Valley Authority
(Clinch River Breeder Reactor Plant), CLI-82-23, 16 NRC 412, 423 |
(1982).

A request for an exemption from any Commission regulation in 10 CFR
Part 50, including the general prohibition on commencement of ,

; construction in 10 CFR 6 50.10(c), may be granted under 10 CFR '

S 50.12(a). United States Deoartment of Enerav. Pro.iect Manaaement
Corooration. Tennessee Valley Authority (Clinch River Breeder Reactor >

Plant), CLI-82-23,16 NRC 412, 418 (1982).
.

i The Commission may apply 10 CFR 9 50.12 to a first of a kind pro- |
\ ject. There is no indication in 10 CFR 6 50.12 that exemptions for '

conduct of site preparation activities are to be confined to typical,
commercial light water nuclear power reactors. Commission practice
has been to consider each exemption request on a case-by-case basis '

'under the applicable criteria in the regulations. There is no
indication in the regulations or past practice that an exemption can
be granted only if an LWA-1 can also be granted or only if justified
to meet electrical energy needs. Clinch River, sUDra, CLI-82-23, 16
Nr4 at 419.

In determining whether to grant an exemption pursuant to 10 CFR
6 50.12 to allow pre-permit activities the Commission considers the
totality of the circumstances and evaluates the exigency of the
circumstances in that overall determination. Exigent circumstances

L have been found where: (1) further delay would deny the public
.'

'

|. currently needed benefits that would have been provided by timely
| completion of the facility but were delayed due to external factors,

and would also result in additional otherwise avoidable costs; and

(2) no alternative relief has been granted (in part) or is imminent.
| The Commission will weigh the exigent circumstances offered to
l justify an exemption against the adverse environmental impacts
,

associated with the proposed activities. Where the environmental '

! impacts of the proposed activities are insignificant, but the
| potential adverse consequences of delay may be severe and an

exemption will mitigate the effects of that delay, the case is,

strong for granting an exemption that will preserve the option of,,

realizing those benefits in spite of uncertainties in the need for
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prompt action. United States Deoartment of Enerav. Proiect Manaae-
ment Corooration. Tennessee Valley Authority (Clinch River Breeder '

Reactor Plant), CLI-83-1, 17 NRC 1, 4-6 (1983), citina, Carolina
Power and Licht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, |
3 and 4), CL1-74-22., 7 AEC 938.(1974); Kansas Gas and Electric Co. 't

(Wolf Creek Generating Station, Unit 1), CLI-76-20, NRC 476 (1976);
,

Washinaton Public Power Sunolv System (WPPSS Nuclear Project Nos. 3' >

'

and 5), CLI-77-11, 5 NRC 719 (1977).

Use of the exemption authority under 10 CFR 6 50.12 has been made -

available by the Commission only in the presence of exceptional;

| circumstances. A finding of exceptional circumstances is a dis-
,

cretionary administrative finding which governs the availability of
an exemption. A reasoned exercise of such discretion shou 1d take -

into account the equities of each situation. These equities include
the stage of the facility's life, any financial or economic hard-i

ships, any internal inconsistencies in the regulation, the appli-
cant's good faith effort to comply with the regulation from which the
exemption is sought, the public interest in adherence to the
Commission's regulations, and the safety significance of the issues '

involved. These equities do not, however, apply to the requisite
| findings on public health and safety and common defense and security.

Lona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
CLI-84-8, 19 NRC 1154, 1156 n.3 (1984); Lona Island liahtina Co.,

|. (Shoreham Nuclear Power Station, Unit 1), LBP-84-45, 20 NRC 1343,
| 1376-1377 (1984). The costs of unusurlly heavy and protracted
l' litigation may be considered in evaluadng financial or economic
| hardships as an equity in assessing the propriety of an exemption.
| Lona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
! LBP-84-45, 20 NRC 1343, 1378-1379 (1984).

! The public interest criterion for granting an exemption from 10 CFR
! 9 50.10 under 10 CFR 9 50.12(b) is a stringent one: exemptions of

this sort are to be granted sparingly and only in extraordinary
circumstances. Clinch River, supra, 16 NRC at 425, 426, citina,

,

Washinaton Public Power Supply System (WPPSS Nuclear Power Projects'

,
Nos. 3 and 5), CLI-77-II, 5 NRC 719 (1977).

!

l 6.19.1 Pre-LWA Activity 4

Ur.like authorization of activities under an LWA, pre-LWA
activities may be authorized prior to issuance of a partial .

: initial decision on environmental issues. Washinaton Public
'

Power Sunolv System (Nuclear Projects 3 & 5), LBP47-15, 5 NRC
643 (1977). Permission to commence activities preparatory to
construction in advance of an LWA can be sought by three +

different methods. One method is to seek a determination by
the Licensing Board that the proposed activities are not
barred by 10 CFR 9 50.lC(c) because their impacts are sLe

i. minimus (the so-called " trivial impact" standard) or minor and
fully redressible.

'
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This is the preferred method when the issues involved are !
essentially factual. The second method is to proceed in

,

accordance with 10 CFR 9 2.758(b) under which a waiver or i

exemption may be obtained from the Commission if the Board
certifics the issue presented in accordance with 10 CFP.
9 2.758(d). This method should be used when an interpre-
tation or application of a regulation to particular facts is

,

'

called into question. The third method is to seek an
.

exemption from the Commission under 10 CFR 9 50.12. The i
Commission has stated that this method is extraordinary and :

emphasized that it should be used sparingly. Washinoton
,

Public Power Supply System (WPPSS Nuclear Projects 3 & 5), !

CLI-77-11, 5 NRC 719, 723-(1977).
,

10 CFR 6 50.10(c) permits only that pre-LWA activity with so
trivial an impact that it can be safely said that no conceiv-
able harm would have been done to any of the interests sought -

to be protected by NEPA should the application for the
facility ultimately be denied. Kansas Gas & Electric Co. >

(Wolf Creek Nuclear Generating Station, Unit 1), ALAB-331,1
NRC 6 (1976), Af "d in oart, CLI-77-1, 5 NRC 1 (1977). For

[,'N purposes of authorization of pre-LWA activity under 10 CFR !

T"l - 9 50.10(c), redressibility is a factor to be considered.
Where the potential damage from the pre-LWA activity is fully
redressible and the applicant is willing to commit to restora-
tion of the site, a Licensing Board can permit the applicant
to proceed accordingly. Kansss Gas & Electric Co. (Wolf Creek

,

Nuclear Generating Station, Unit 1), CLI-77-1, 5 NRC 1 (1977).

The governing standard with regard to pre-LWA activity is
" trivial impact," not zero impact. Puaet Sound Power & Licht '

Company (Skagit Nuclear Power Project, Units 1 & 2), ALAB-446,
6 NRC 870 (1977), reversina in part, LBP-77-61, 6 NRC 674

,

(1977). The fact that certain activities would entail the
! removal of some trees which could not be replaced within a 1

short span of time does not necessarily mean that such activ-,

: ities cannot be conducted prior to issuance of an LWA. L
1.

The proscriptions in the Wild and Scenic River Act against any
.

form of assistance by a Federal agency in the construction of
(: a water resource project which might have a direct and adverse

impact on a river designated under the Act precludes the;

granting by a Licensing Board of pre-LWA authority for
constructing a proposed sewer line to service a proposed
nuclear plant where the nuclear plant itself is considered toe

I be a " water resource project." Puaet Sound Power & Licht
Company (Skagit Nuclear Power Project, Units 1 & 2), LBP-

I'[. 77-61, 6 NRC 674, 678 (1977), rev'd in part, ALAB-446, 6 NRC
870 (1977).
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6.19.2 Limited Work Authorization '

Under 10 CFR 6.50.10(e), the Commission may authorize cer-
'

'tain site-related pre-permit work which is more substan-
tial than that >ermitted under 10 CFR 9 50.10(c). Prior !

to granting suci " limited work authorization" (LWA), the '

presiding officer in the proceeding must have made certain
environmental findings and, in some instances, health and
safety findings. Egg 10 CFR 6 50.10(e)(1) through (3).
Notice to all parties of the proposed action is necessary. ,

Carolina Power & Liaht Co. (Shearon Harris Nuclear Power ;
Plant, Units 1, 2, 3 & 4), ALAB-184, 7 AEC 229 (1974). *

'

A limited work authorization allows preliminary construction
work to be undertaken at the applicant's risk, pending comple- ,

tion of later hearings covering radiological l'ealth and safety
issues. United States Department of Enerav. Pro.iect Manaae-

ment Coro.. Tennessee Valley Authority (Clinch River Breeder ;

Reactor Plant), ALAB-688, 16 NRC 471, 473 n.1 (1982), citina, ,

10 CFR 6 50.10(e)(1); Public Service Co. of Oklahoma (Black '

Fox Station, Units 1 and 2), ALAB-573, 10 NRC 775, 778 (1979).

The cost-benefit analysis which must be performed prior to '

issuance of an LWA requires a determination as to whether
construction of certain site-related facilities should be
permitted prior to issuance of a construction permit but
subsequent to a determination resulting from a cost-benefit -

analysis that the plant should be built. The cost-benefit
analysis relevant to issuance of an LWA has been handled
generically under 10 CFR S 51.52(b). Thus, the cost-benefit ,

balance required for an LWA need not be specifically performed !

for each LWA. Rather, once a Licensing Board has made all the
findings on environmental and site suitability matters re-
quired by Section 51,52(b) and (c), the cost-benefit balancing
implicit in those regulations has automatically been satis-
fied. Tennessee Vallev Authority (llartsville Nuclear Plant,
Units IA, 2A, IB and 28), ALAB-380, 5 NRC 572, 579-80 (1977).

,

Applicants are not required to have every permit in hand
,

before a Limited Work Authorization can be granted. Public
|
'~ Service Company of Oklahoma (Black Fox Station, Units 1 & 2),

LBP-78-26, 8 NRC 102, 123, 129 (1978). -

| The Board may conduct a separate hearing and issue a partial
I decision on issues pursuant to NEPA, general site suitability
| issues specified by 10 CFR 6 50.10(o), and certain other
! possible issues for a limited work authorization. MDitRd
( States Department of Enerav. Pro.iect Manaaement Corp.,
' Tennessee Valley Authority (Clinch River Breeder Reactor

Plant), LBP-83-8, 17 NRC 158, 161 (1983), vacated as moot,
ALAB-755, 18 NRC 1337 (1983).

JUNE 1989 GENERAL MATTERS 90
,

e__- --_ ____m- - _ . _ y- - . - , - - + - - - * , . , , . - , , .- s - - -



E
'

l

!

I

j

:[ys}. 6 6.20.1 {

Although the LWA and construction permit aspects of the case
are simply separate phases of the same proceeding, Licensing i

Boards have tw authority to regulate the course of the
proceeding and limtt an intervenor's participation to issues
in which it is interested. United States Denartment of
Enerav. Project Manaaement Coro.. Tennessee Valley Authority

(Clinch River Breeder Reactor Plant), ALAB-761,19 NRC 487, I

492 (1984), citina, 10 CFR ft 2.718 and 2.714(e) and (f). |

6.19.2.l' LWA Status Pending Romand Proceedings

It has been held that, where a partial initial decision on a
construction permit is remanded by an Appeal Board to the '

Licensing Board for further consideration, an outstanding LWA
may remain in effect pending resolution of the CP issues -

provided that little consequential environmental damage will
occur =in the interim. Florida Power & Liaht Co. (St. Lucie
Nuclear Power Plant, Unit 2), ALAB-335, 3 NRC 830 (1976). On
appeal of this decision, however, the Court of Appeals stayed ,

the effectiveness of the LWA pending alternate site considera-
tion by the Licensing Board on the grounds that it is
anomalous to allow construction to take place at one site
while the Board is holding further hearings on other sites. .

n Hodder v. NRC, 589 F.2d 1115 (D.C. Cir. 1978).

6.20 Reaulations

The proper test of the validity of a regulation is whether its normal
and fair interpretation will deny persons their statutory rights.
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19,
17 NRC 1041, 1047 (1983), citina, American Truckina Association v.
United Stitt1i, 627 F.2d 1313,1318-19 (D.C. Cir.1980).

6.20.1 Compliance with Regulations

All participants in NRC adjudicatory proceedings, whether
,

lawyers or laymen, have an obligation to familiarize them-
selves with the NRC Rules of Practice. The fact that a party
may be a newcomer to NRC proceedings will not excuse that
party's noncompliance with the rules. Boston Edison Co.
(Pilgrim Nuclear Power Station), ALAB-816, 22 NRC 461, 467
n.24 (1985), citina, Duke Power Co. (Perkins Nuclear Station,-
Units 1, 2, and 3), ALAB-615, 12 NRC 350, 352 (1980), which
auotes, Houston Liahtina and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-609, 12 NRC 172, 173 n.1
(1980).

Applicants and licensees must, of course, comply with the
Commission's regulations, but the Staff may not compel an
applicant or licensee to do more than the regulations require

( without a hearing. Vermont Yankee Nuclear Power Coro.
(Vermont Yankee Nuclear Power Station), ALAB-194, 7 AEC 431,'

445, 447 n.32 (1974).
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The power to grant exemptions from the regulations has not I

been delegated to Licensing Boards and such Boards, therefore, '

lack the authority to grant exemptions. Southern California '

Edison Co. (San Onofre Nuclear Generating Station, Units 2 &
3), LBP-77-35, 5 NRC 1290, 1291 (1977).

6.20.2 Commission Policy Statements

A Commission policy statement is binding upon the Commission's
adjudicatory boards. Mississioni Power & Licht Co. (Grand ;

Gulf Nuclear Station, Units 1 and 2), ALAB-704,16 NRC 1725, :
1732 n.9 (1982), citina, Northern States Power Co. (Prairie :
Island Nuclear Generating Plant, Units 1 and 2), ALAB-455, 7
NRC 41, 51 (1978), remanded on other arounds sub nom., Minne- .

sota v. Nuclear Reaulatory Commission, 602 F.2d 412 (D.C. Cir.
1979); Philadelohia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB 819, 22 NRC 681, 695 (1985), citina, *

Potomac Electric Power Co. (Douglas Point Nuclear Generating
Station, Units 1 and 2), ALAB-218, 8 AEC 79, 82-83 (1974).

|

6.20.3 Regulatory Guides
,

Staff regulatory guidos are not regulations and do not have
the force of regulations. When challenged by an applicant or <

licensee, they are to be regarded merely as the views of one
,

party although they are entitled to considerable prima facie '

weight, hg Section 6.16.2 and cases cited therein.
Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB-725,
17 NRC 562, 568 and n.10 (1983); Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-83-22, 17 NRC <

608, 616 (1983), citina, Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), ALAB-698, 16 NRC 1290, 1298-
99 (1982), rev'd in oart on other arounds, CLI-83-22,18 NRC
299 (1983).

.

In the absence of other evidence, adherence to regulatory
guidance may be sufficient to demonstrate compliance with ~;
regulatory requirements. Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit No.1), ALAB-698,16 NRC 1290,
1299 (1982) (rev'd in oart on other arounds, CLI-83-22, 18 NRC
299 (1983)), citina, Petition for Emeraency and Remedial
Action, CLI 78-6, 7 NRC 400, 406-407 (1978); Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
83-22, 17 NRC 608, 616 (1983). Generally speaking, however,
such guidance is treated simply es evidence of legitimate
means for complying with regulatory requirements, and the
Staff is required to demonstrate the validity of its guidance
if it is called into question during the course of litigation.
Three Mile Island, supra,16 NRC at 1299, citina, Vermont
Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power
Station), CL1-74-40, 8 AEC 809, 811 (1974); Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-819, 22 NRC 681, 737 (1985).
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X Nonconformance with regulatory guides or Staff positions !
does not mean that the General Design Criteria (G.D.C.) i
are not met; applicants are free to select other methods

L te comply with the G.D.C. The G.D.C. are intended to
provide engineering goals rather than precise tests by

;which reactor safety can be gauged. Petition for Emeroency '

and Remedial Action, CLI-78-6, 7 NRC 400, 406 (1978), j

c Methods and solutions different from those set out in the
guides will be acceptable if they provide a basis for the !

findings requisite to the issuance or continusnce of a permit
or license by the Commission. Lono Island Liahtina Co. I
(Shoreham Nuclear Power Station, Unit 1), L8P-83-22,17 NRC |
608, 616 (1983), citina, Metropolitan Edison Co. (Three Mile !

Isiand Nuclear Station, Unit 1), ALAB 698, 16 NRC 1290, 1299 1

1982 , rev'd in part on other arounds, CLI-83-22, 18 NRC 299 ]
1983 .

While it is clear that regulatory guides are not regulations,
are not entitled to be treated as such, need not be followed
by applicants, and do not purport to represent the only ;

satisfactory method of meeting a speci?ic regulatory require-
ment, they do provide guidance as to acceptable modes of
conforming to specific regulatory requirements. Gulf States. , ,

j )1: Utilities Co. (River Bend Station, Units 1 & 2), ALAB-444, 6 .

\ NRC 760 (1977); Fire Protection for Operatina Nuclear Power"
Plants, CLI 81-ll,13 NRC 778 (1981). Indeed, the Commission 6

itself has indicated that conformance with regulatory guides
is likely to result in compliance with specific regulatory
requirements, though, as stated previously, nonconformance
with such guides does not mean noncompliance with the
regulations. Petition for Emeraency and Remedial Action, t

CLI-78-6, 7 NRC 400, 406 07 (1978).

Licensees can be required to show they have taken steps to [provide equivalent or better measures than called for in
regulatory guides if they do not, in fact, comply with the

L specific requirements set forth in the guides. Consolidated
Edison Co. of N.Y. (Indian Point, Unit 2) and Power Authority
of the State of N.Y. (Indian Point, Unit 3), LBP-82-105, 16
NRC 1629, 1631 (1982).

6.20.4 Challenges to Regulations
| '

In Baltimpre Gas & Electric Co. (Calvert Cliffs Nuclear Power
Plant, Units 1 & 2), Comm'n's Mem. & Order, 2.CCH At. Eng. L.i

Rep. 9 11,578.02 (1969), the Commission recognized the general
'

principle that regulations are not subject to amendment in
individual adjudicatory proceedings. Under that ruling, now
supplanted by 10 CFR s 2.758, challenges to the regulations

| . m would be permitted in only three limited situations:
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(1) where the regulation was claimed to be outside the !

Commission's authority;
;

(2) where it was claimed that the regulation was not pro-
mulgated in accordance with applicable procedural
requirements; ,

'

(3) in the case of radiological safety standards, where
it was claimed that particular standards were not
within the broad discretion given to the Commission by

-

4

the Atomic Energy Act to establish. ,

The Commission directed Licensing Boards to certify the ,

question of the validity of any challenge to it prior to
rendering any initial decision. Thus, the Commission adheres y

to the fundamental principle of administrative law that its e

rules are not subject to collateral attack in adjudicatory [
proceedings. Carolina Power & Licht Co. (Shearon Harris
Nuclear Power Plant, Units 1 and 2), L3P-82-119A, 16 NRC 2069, ;

2073 (1982).

No challenge of any kind is permitted, in an adjudicatory
proceeding, as to a regulation that is the subject of ongoing
rulemaking. Wisconsin Electric P)wer Co. (Point Beach Nuclear
Plant, Unit 2), ALAB-78, 5 AEC 3l9 (1972); Vermont Yank _gg ,

Nuclear Power Coro. (Vermont Yarkee Nuclear Power Station),
ALAB-57, 4 AEC 946 (1972). In such a situation, the appropri-
ate forum for deciding a challt.nge is the rulemaking proceed- >

ing itself. Union Electric Cr_,. (Callaway Plant, Units 1 & 2),
ALAB-352, 4 NRC 371 (1976).

Tlio assertion of a claim in an adjudicatory proceeding that a
regulation is invalid is barred as a matter of law as an
attack upon a regulation of the Commission. Pacific Gas & i

Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2),
ALAB-410, 5 NRC 1398, 1402 (1977); Metropolitan Edison Comoany
(Three Mile Island Nuclear Station, Unit 2), ALAB-456, 7 NRC ,

63, 65 (1978); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-86-25, 24 NRC 141, 144 (1986);

'

American Nuclear Corooration (Revision of Orders to Modify
Source Materials Licenses), CLI-86-23, 24 NRC 704, 709 710
(1986). Egg Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-875, 26 NRC 251, 256 (1987).
Consequently, under current regulations, there can be no
challenge of any kind by discovery, proof, argument, or other
means except in accord with 10 CFR 9 2.758. Potomac Electric
Power Co. (Douglas Point Nuclear Generating Station, Units 1 &
2), ALAB-218, 8 AEC 79, 88-89 (1974); Ehjladelphia Electric
h (Limerick Generating Station, Units 1 & 2), ALAB-262, 1
NRC 163, 204 (1975); Mississioni Power and liaht Co. (Grand
Gulf Nuclear Station, Units 1 and 2), LBP-82-92,16 NRC 1376, '

1385, aff'd, ALAB-704, 16 NRC "25 (1982); Pacific Gas &
Electric Co. (Diablo Canyon N, clear Power Plant, Units 1 and
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"'d 2), ALAB-728,17 NRC 777, 804 n.82 (1983), review denied, CL1- >

83-32, 18 NRC 1309 (1983); Lonjjiana Power & Liaht Co. !

(Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC ;

1076, 1104 n.44 (1983); Public Service Co. of New Hamoshire .

'

(Seabrook Station, Units 1 and 2), LBP-86-24, 24 NRC 132, 136,
138 (1986). i

Under Section 2.758, the regulation must be challenged by
way of a petition requesting a waiver or exception to the :
regulation on the sole ground of "special circumstances" .

'

(11., because of special circumstances with respect to the
subject matter of the particular proceeding, application of i

the regulation would not serve the purposes for which the
regulation was adopted. 10 CFR 6 2.758(b)); Public Service )
Co. of New Hamoshire (Seabrook Station, Units 1 and 2), '.BP-
86-25, 24 NRC 141, 145 (1986); Public Service Co. of New

'

Hampshire (Seabrook Station, Units 1 and 2), ALAB-895, 28 NRC
7, 16 (1988); Public Service Co. of New Hampshire (Seabrook ,

Station, Units 1 and 2), CLI 88-10, 28 NRC 573, 595 (1988).
Special circumstances are present only if the petition i

iproperly pleads one or more facts, not common to a large class
of applicants or facilities, that were not considered either
explicitly or by necessary implication in the proceeding

ileading to the rule sought to be waived. Also, the special
circumstances must be such as to undercut the rationale for

( the rule sought to be waived. Seabrook, CLI-88-10, supra, 28
NRC at 596-97. The petition must be accompanied by an affida-
vit. Other parties to the proceeding may respond to the ,

petition. If the petition and responses, considered together, ,

do not make a prima facja showing that application of the
regulation would not serve the purpose intended, the Licensing
Board may not go any further, if a prima facie showing is
made, then the issue is to be directly certified to the
Commission (not to the Appeal Board - 10 CFR & 2.758(d)) for
determination. Sag Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-728, 17 NRC .

777, 804 n.82 (1983), review denied, CLI-83-32, 18 NRC 1309
(1983); Georaia Power Co. (Vogtle Nuclear Plant, Units 1 and,

'- ,

2), LBP-84-35, 20 NRC 887, 890 (1984); Cleveland Electris
t Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2), i

'

L
LBP-85-33, 22 NRC 442, 445 (1985); P_ublic Service Co. of New,

lHampshire (Seabrook Station, Units 1 and 2), ALAB-875, 26 NRC
251, 256 (1987). A waiver petition should not be certified
unless the petition indicates that a waiver is necessary to

| address, on the merits, a significant safety problem related .

| to the rule sought to be waived. Public Service Co. of New I
,

Hamoshire (Seabrook Station, Units 1 and 2), CLI-88-10, 28 NRC j
'

L 573, 597 (1988). In the alternative, any party who asserts
that a regulation is invalid may always petition for rule-

.

making under 10 CFR Part 1, Subpart H (66 2.800-2.807).
,

!
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The provisions of 10 CFR 9 2.758'do not entitle a petitioner jY for a waiver or exception ^c a regulation to file replies to- |

the responses-of other parc..s 'a the petition. Public*
Service Co. of New Hamoshirp (Stabrook Station, Units 1 and
2), LBP-87-12, 25 NRC 324.125 (1987). <

,

c

An attack on a Commission regulation is prohibited unless theW petitioner can make e prima fatle showing of special circum- ;
stances such that applying the regulttion would not' serve the

'

purpose for which it was adopted. The orima facie showing
must.be made by affidavit. Gulf States Utilities Co. (River |

|| Bend Station, Units 1 and 2), LBP-83-52A, 18 NRC 265, 270-
;(1983), citina, 10 CFR 9 2.758. SfJt Public Service Co. of New

Hamoshire (Seabrook Station, Units 1 and 2), LBP-87-12, 25 NRC
324, 326 (1987).

'

To make a prima facie showing under 10 CFR 9 2.758 for-,

waiving a regulation,, a stronger showing than lack ofL

; reasonable assurance has to be made. Evidence would have to
be presented demonstrating that the facility under review is

'

so different from other projects that the rule would not serve.
L. the purposes for which it was adopted. Houston Liahtina and

~,

i Paya.C. h (South Texas Project, Units 1 and 2), LBP-83-49, 18 .

NRC 239, 240 (1983). '

?
-

L Another Licensing Board has ap) lied a " legally sufficient"
L stanA rd for the prima facie slowing. According to the Board,

the aestion is whether the petition with its accompanying-
.affi.my'tt, as weighed against the responses of the-parties -

present _ legally sufficient evidence to justify the waiver or
exception from the regulation. Public Service Co. of New,

'

Hampshire (Seabrook Station, Units 1 and 2), LBP-87-12, 25 NRC
L 324, 328 (1987). See also Public Service Co. of New Hemoshire
| (Seabrook Station, Units 1 and 2), ALAB-895, 28 NRC 7, 22
l. (1988).
!

A request for an exception, based upon claims of costly -

L delays resulting from compliance with a regulation, rather
L than claims that application of the regulation would not serve
L the purposes for which the regulation was adopted, is properly
L filed pursuant to 10 CFR 9 50.12 rather than-10 CFR 9 2.758.

Cleveland Electric Illuminatina Co. (Perry Nuclear Power
,

Plant, Units 1 and 2), LBP-85-33, 22 NRC 442, 444-45 (1985). !

p - A request for an exception is properly filed pursuant to 10~

CFR 9 50.12, and not 10 CFR 9 2.758, when the exception: (1)
,

-

is not directly related to a contention being litigated in the
proceeding; and (2) does not involve safety, environmental, or
common defense and security issues serious enough for the.

'
Board to raise on its own initiative. Perry, supra, 22 NRC at
445-46.

,
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An Appeal Board has determined that it has the authority to l
'

consider a motion for interlocutory review of a Licensing i

Board's scheduling order involving a Section 2.758 petition. I
The Board found that the only express limitation on its normal
appellate jurisdiction is the requirement, pursuant to )
footnote 7 of Section 2.758, of directed certification to the

' Commission of a Licensing Board's determination that a prim 1

facie' showing has been established. The Board determined
-that, except in that specific situation, it could exercise its
normal appellate authority, including its authority to

,

consider interlocutory Licensing Board rulings through
directed certification. Public _Stryice Co. of New Hamoshire
-(Seabrook Station, Units 1 and 2), ALAB-860, 25 NRC 63, 67
(1987).

,

The ECCS Final Acceptance Criteria as se' forth in 10 CFR
-5 50.45 and Appendix K to 10 CFR Part 50 assume that ECCS
will operate during'an accident. On the other hand, Class
9 accidents postulate the failure of.ECCS. Thus, on its
face, consideration of Class 9 accidents would appear to
be a challenge to the Commission's regulations. However,
the Commission has squarely held that the regulations do
not preclude the use of inconsistent assumptions about

new ECCS failure for other purposes. Thus, the prohibition of

'v) challenges to the regulations in adjudicatory proceedings,

does not preclude the consideration of Class 9 accidents
and a failure of ECCS related thereto in environmental impact
statements and proceedings thereon. Offshore Power Systems
(Floating Nuclear Power Plants), ALAB-489, 8 NRC 194, 221
(1978).

6.20.5 Agency's Interpretation of its Own Regulations

The wording of a regulation generally takes precedence over
any contradictory suggestion in its administrative history.

' Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-
687, 16 NRC 460, 469 (1982).

Where NRC interprets its own regulations and where those regu-
lations have long been construed in a given way, the doctrine

! of stare decisis will govern absent compelling reasons for a
L different interpretation; the regulations may be modified, if

appropriate, through rulemaking procedures. New Enaland Power
,

[JL (NEP Units 1 and 2), Public Service Co. of New Hampshire
! (Seabrook Station, Units 1 & 2), ALAB-390, 5 NRC 733, 741-42
L (1977).
|

| 6.21 Rulemakina
|

| f Rulemaking procedures are covered, in general, in 10 CFR s@ 2.800-
| t 2.807, which govern the issuarce, amendment and repeal of regula-
\ tions and public participatior, therein. It is well established that

an agency's decision to use rulemaking or adjudication in dealing
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With a problem is a_ matter of discretion. Fire Protection for
Ooeratino Nuclear Power Plants, CLI-81-11, 13 NRC 778, 800 (1981), :

citina, HMGP v. FPC, 425 U.S. 662, 668 (1976).
1

The Commission has authority to determine whether a particular issue
shall be decided through rulemaking, through adjudicatory considera--
tion, or by both means. Consumers Power Co. (Midland Plant, Units 1

.

and 2), LBP-82-118, 16 NRC 2034, 2038 (1982), citina F.P.C. v. |
Texaco. Inc., 377 U.S. 33, 42-44 (1964); United States v. Storer
Broadcastina Co., 351 U.S. 192, 202 (1955). In the exercise of that
authority, the Commission may preclude or limit the adjudicatory
consideration of an issue during the pendancy of a rulemaking.
Midland, suor;, 16 NRC at 2038.

When a matter is involved in rulemaking, the Commission may elect to
require an issue which is part of that rulemaking to be heard as
part of that rulemaking. Where it does not impose such a require-
ment, an issue is not barred'from being considered in adjudication
being conducted at that time. Consumers Power Co. (Midland Plant,
Units 1 and 2), LBP-82-63, 16 NRC 571, 584-585 (1982); LBP-82-Il8,
16 NRC 2034, 2037 (1982). '

6.21.1 Rulemaking Distinguished from General Policy Statements <

While notice and comment procedures are required for rule-
making,.such procedures are not required for issuance of
a policy statement by the Commission since policy state-

.

ments are not rules. Vermont Yankee Nuclear Power Coro.
'

(Vermont Yankee Nuclear Power Station), CLI-76-14, 4 NRC 163
(1976).

6.21.2 ~ Generic Issues and Rulemaking

The Commission has indicated that, as a rule, generic safety
questions should be resolved in rulemaking rather than

'

,

adjudicatory proceedings. See Vermont Yankee Nuclear Power
Corp. (Vermont Yankee Nuclear Power Station), CLI-74-40, 8 AEC
809, 814-15, clarified, CLI-74-43, 8 AEC 826 (1974). In this
vein, it has been held that the Commission's use of rulemaking
to set ECCS standards is not a violation of due process.
Union of Concerned Scientists v. AEC, 499 F.2d 1069,1081-82
(D.C. Cir. 1974).

It is within the agency's authority to settle factual issues
'of a generic nature by means of rulemaking. Minnesota v. NRC,

602 F.2d 412, 416-17 (D.C. Cir.1979) and Ecoloav Action v.
Af&, 492 F.2d 998,1002 (2d Cir.1974), cited in Fire Protec-
tion for Ooeratina Nuclear Power Plants, CLI-81-ll,13 NRC
778, 802 (1981). An agency's previous use of a case-by-case
problem resolution method does not act as a bar to a later
effort to resolve generic issues by rulemaking. Pacific Coast
European Conference v. United States, 350 F.2d 197, 205-06
(9th Cir.), cert. denied, 382 U.S. 958 (1965), cited in Fire
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\
^ Protection, supra, and the fact that standards addressing i

generic concerns adopted pursuant to such a rulemaking I

proceeding affect only a few, or one, licensee (s) does not |
make the use of rulemaking improper. Hercules. Inc. v. EPA,
598 F.2d 91, 118 (D.C. Cir. 1978), cited in Fire Protection,
supra.

Waiver of a Commission rule is not appropriate for a generic ,

issue. The proper approach when a problem affects nuclear
reactors generally is to petition the Commission to promulgate
an amendment to its rules under 10 CFR 9 2.802. If the issue ,

is sufficiently urgent, petitioner may request suspension of
the licensing proceeding while the rulemaking. is pending.
Cleveland Electric Illuminatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-81-57,14 NRC 1037,1038-39 (1981).

6.22 Research Reactors.
,

10 CFR 9-50.22 constitutes the Commission's determination that if
more than 50% of the use of a reactor is for commercial purposes, ,

that reactor must be licensed under 9 103 of the Atomic Fnergy Act '

rather than 9~104. Section 104 licenses are granted for research
and education, while Section 103 licenses are issued for industrial .

or commercial purposes. The Reaents of the University of California

(UCLA Research Reactor), LBP-83-24, 17 NRC 666, 670 (1983).

6.23 Disclosure of Information to the Public

10 CFR 9 2.790 deals generally with NRC practice and procedure in
making NRC records available to the public. 10 CFR Part 9 specifi-
cally establishes procedures for. implementation of the Freedom of :

Information (10 CFR 99 9.3 to 9.16) and Privacy (10 CFR 99 9.50,
9.51). Acts.

Under 10 CFR 9~2.790, hearing boards are delegated the authority and
obligation to determine whether proposals of confidentiality filed
pursuant to Section 2.790(b)(1) should be granted pursuant to the
standards set forth in subsections (b)(2) through (c) of that
Section. Wisconsin Electric Power Co. (Point Beach Nuclear Plant,
Units 1 and 2), LBP-81-62, 14 NRC 1747, 1755-56 (1981). Pursuant to
10 CFR 9 2.718, Boards may issue a wide variety of procedural orders
that are neither expressly authorized nor prohibited by the rules.
They may permit intervenors to contend that allegedly proprietary
submissions should be released to the public. They may also
authorize discovery or an evidentiary hearing that is not relevant
to the contentions but is relevant to an important pending procedural
issue', such as the trustworthiness of a party to receive allegedly
proprietary material. However, discovery and hearings not related to
contentions are of limited availability. They may be granted, on
motion, if it can be shown that the procedure sought would serve a

;[ sufficiently important purpose to justify the associated delay and
-V cost. Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Units

1 and 2), LBP-82-2, 15 NRC 48 (1982).
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Under Chrysler'Coro. v. Brown, 441 U.S. 281, 60 L.Ed.2d 208, 99 S.
.Ct. 1705 (1979), neither the Privacy Act nor the Freedom of Informa- t

tion Act gives a private: individual the right to prevent disclosure
of names of individuals where the Licensing Board elects to disclose.

,

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
LBP-81-50, 14 NRC 888, 891 (1981).

-In Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Units 1
and 2), LBP-82-33, 15 NRC 887, 891-892 (1982), the Board ruled that i
the names and addresses of temporary employees who have worked on' a
tuba-sleeving project are relevant to intervenor's quest for infer- f

natian'about quality assurance in a tube-sleeving demonstration
. project. Since applicants have not given any specific reason to fear" that intervenors will harass these individuals, their names should

be disclosed so that intervenors may seek their voluntary cooperation
in providing information to them.

,

In the Seabrook offsite emergency planning proceeding, the
Licensin!, Board extended a protective order to withhold from
public disclosure the identity of individuals and organizations
who had agreed to supply services and facilities which would be'
needed to implement the applicant's offsite emergency plan.
The Board noted-the emotionally charged atmosphere surrounding
the Seabrook facility, and, in particular, the possibility
that opponents of the licensing of Stabrook would invade the
applicant's commercial interests and the suppliers' right to privacy
through harassment and: intimidation of witnesses in an attempt to

,

improperly influence the licensing process. Public Service Co. of
New Hampshire (Seabrook Station, Units 1 and 2), LBP-88-8, 27 NRC

_

!
293,-295 (1988).

1
'

6.23.1 Freedom of Information Act Disclosure

Under F0IA, a Commission decision to withhold a document from j-

the public must be by. majority vote. Public Service Co. of |Oklahoma (Black Fox Station, Units 1 and 2), CLI-80-35,12 NRC '

,

409, 412 (1980). |

While F0IA does not establish new government privileges
against discovery, the Commission has elected to incorporate

'

the exemptions of the F0IA into its own discovery rules.
Consumers Power Company (Palisades Nuclear Power Facility),
ALJ-80-1, 12 NRC 117, 121 (1980).

4

i

Section 2.790 of the Rules of Practice is the NRC's pro-
mulgation in obedience to the Freedom of Information Act.

i. Palisades, supra, 12 NRC at 120.

Section 2.744 of the Rules of Practice provides that a
presiding officer may order production of any record exempt
under Section 2.790 if its " disclosure is necessary to a
proper decision and the document is not reasonably obtainable
from another source." This balancing test weighs the need for
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" a proper decision against the interest.in privacy. Metropol i-
tan- Edison Co. (Three Mile-Island Nuclear Station, Unit 1), ,

LBP-81-50, 14 NRC-888, 892 (1981).
1

:The presiding officer in an informal hearing lacks the
authority to review the Staff's procedures or determinations
involving FOIA requests for NRC documents. However, the
presiding officer may compel the production of certain of the

- requested documents if they are determined to be necessary for
the development of an adequate record in the proceeding.
Alfred J. Morabito (Senior Operator License for Beaver Valley .

Power Station, Unit 1), LBP-87-28, 26 NRC 297, 299 (1987).

Although 10 CFR s 2.744 by its terms refers only to the
production of NRC documents, it also sets the framework for
providing protection for NRC Staff testimony where disclosure
would have the potential to threaten the public health and
safety. Commonwealth Edison Co. (Byron Nuclear Power Station,
Units 1 and 2), LBP-83-40, 18 NRC 93, 99 (1983).

The Commission, in adopting the standards of Exemption 5, and'
the "necessary to a proper decision" as its document privilege
standard under 10 CFR S 2.744(d), has adopted traditional work

,

product / executive privilege exemptions from disclosure.j) Palisades,-supra, 12 NRC at 123.;

C/
The Government is no less entitled to normal privilege than is
any other party in civil litigation. Palisades, supra, 12 NRC
at 127.

,

Any documents in final form memorializing the Director's
decision not to issue a notice of violation imposing civil
penalties does not fall within Exemption 5. Palisades,
supra, 12 NRC at 129.

6.23.2 Privacy Act Disclosure

. (RESERVED)

6.23.3 Disclosure of Proprietary Information

|- 10 CFR 6 2.790, which deals generally with public inspection
of NRC official records, provides exemptions from public
inspection in appropriate circumstances. Specifically,

L Section 2.790(a) establishes that the NRC need not disclose
|: information, including correspondence to and from the NRC
' regarding issuance, denial, and amendment of a license or
L permit, where such information involves trade secrets and
| commercial or financial information obtained from a person as
g privileged or confidential.

/ j\ ,A
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Under-10 CFR E 2.790(b), any person may seek to have a |

document withheld, in whole or in part,' frem public disclo- !
sure on the' grounds that it contains trade secrets or is |
otherwise proprietary.- To do so, he must file an application
for withholding accompanied by an affidavit identifying the
parts to be withheld and containing a statement of the :

reasons for withholding. As a basis for withholding, the .
affidavit-must specifical1y r'iress the factors listed in

,
,

Section 2.790(b)(4). . If % #E determines - that the' informa-- |

tion is proprietary based oi.. # application, it must then
determine whether the right of the public to be fully .

appraised of the information outweighs the demonstrated f

concern for protection of the information.

For an affidavit to be exempt from the Board's general
authority.to rule on proposals concerning the withholding
of information from the public, that affidavit must meet-
the regulatory requirement that it have " appropriate mark-
ings". When the plain language of the regulation requires
" appropriate markings", an alleged tradition by which Staff
has accepted the proprietary nature of affidavits when ,

only a portion of the affidavits is proprietary is not .

'relevant to the correct interpretation of the regulation.
'In addition, legal argument may not appropriately be with- >

- held from the public merely because. it is inserted in an
affidavit, a portion of which may contain some proprietary . ,

information. Affidavits supporting the proprietary nature
of other documents can be withheld from the public only
if they have " appropriate markings". An entire affidavit
may not be withheld because a portion is proprietary. The -

Board may review an initial Staff determination concerning the '

proprietary nature of a document to determine whether the
review has addressed the regulatory criteria for withholding.
A party may not withhold legal arguments from the public by
inserting those arguments into an affidavit that contains some
proprietary information. Wisconsin Electric Power Co. '(Point
Beach Nuclear Plant, Units 1 and 2), LBP-82-5A, 15 NRC 216
(1982).

6.23.3.1 Protecting Information Where Disclosure is Sought in an -

*

Adjudicatory Proceeding

To justify the withholding of information in an adjudicatory
L proceeding where full disclosure of such information is

sought, the person seeking to withhold the information must
demonstrate that:

(1) the information is of a type customarily held in
confidence by its originator;

(2) the information has, in fact, been held in confidence;
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(3) the information is not found in public sources;

(4) there is a rational basis for holding the information in
confidence. i

Kansas Gas & Electric Co. (Wolf Creek Generating Station,
Unit 1), ALAB-327, 3 NRC 408 (1976).. :

The Government enjoys a privilege to withhold from dis-
closure the identity of persons furnishing information
about violations of. law to officers charged with enforcing
the law. Rovario v. United States, 353 U.S. 53, 59 (1957),
cited in Houston Liahtino and Power Co. (South-Texas
Project, Units 1 and 2), ALAB-639, 13 NRC 469, 473 (1981).

.

-This applies not only in criminal but also civil cases,
In re United States, 565 F.2d 19, 21 (1977), cert. denied -

sub nom., Bell v. Socialist' Workers Party, 436 U.S. 962
(1978), and in Commission-proceedings as well, Northen1
States Power Co. (Monticello Plant, Unit 1), ALAB-16,.
4 AEC 435, affirmed by the Commission, 4 AEC 440 (1970);
10 CFR 9 2.744(d), 9 2.790(a)(7); and is embodied in F0IA,
5 U.S.C. 9 552(b)(7)(D). The privilege is not absolute;
.where an informer's identity is (1) relevant and helpful '

to the defense of an accused, or (2) essential to a fair
./ m) determination of a cause (Rovario, suora); it must yield.
.,

AJ However, the Appeal Board reversed a Licensing Board's
order. to the Staff to reveal the names of confidential
informants (subject to a protective order) to intervenors
as an abuse of discretion, where the Appeal Board found
that the burden to obtain the names of such informants is not
met by intervenor's speculation that identification might beL

of some assistance to them. To require disclosure in such a
case would contravene NRC policy in that it might jeopardize
the likelihood of receiving similar future reports. South
Texas, supra.

For a detailed listing of the factors to be considered by a
|- Licensing Board in determining whether certain documents

should be classed as proprietary and withheld from disclosure*

in an adjudicatory proceeding, see Wisconsin Electric Power
Co. (Point Beach Nuclear Plant, Unit 2), ALAB-137, 6 AEC 491,
Appendix at 518 (1973) and (Point Beach Nuclear Plant, Units 1
and 2), LBP-82-42, 15 NRC 1307 (1982). If a Licensing Board
or an intervenor with a pertinent' contention wishes to review
data claimed by an applicant to be proprietary, it has a right
to do so, albeit under a protective order if necessary. 10
CFR 9 2.790(b)(6); Florida Power & Liaht Co. (St. Lucie
Nuclear Power Plant, Unit No. 2), ALAB-435, 6 NRC 541, 544
n.12 (1977).

!?/O Where a party to a hearing objects to the disclosure of() . information on the basis that it is proprietary in nature and
.
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makes out a crima-facie case to that effect, it is proper for i

'.' an adjudicatory board to issue a protective order and conduct ;

further-proceedings in camera. If, upon consideration, the '

Board determined that the material was not proprietary, itr
would order the material released for the public record.

_.

|
Metropolitan Edison Co. (Three Mile Island Nuclear Station,,,

-Unit _l),-ALAB-807, 21 NRC 1195, 1214-15 (1985). See also i

Commonwealth Edison Co. (Zion Nuclear Station, Units 1 and 2),
ALAB-196, 7.AEC 457, 469 (1974).<

Following issuance of a protective order enabling an in-
. tervenor to obtain useful information, a Board can defer
!. ruling on objections concerning the public's right to know
;'- until after the merits of the case are considered. If an

intervenor has difficulties due to failure to participate in
L in camera-sessions. these cannot affect the Board's ruling on.

the merits. Wisconsin Electric Power Co. (Point Beach Nuclear
Plant, Units 1 and 2), LBP-81-55, 14 NRC 1017 (1981).

Where a demonstration has been made that the rights of
association of a member of an intervenor group in the area
have been threatened through threats of compulsory legal
process to defend contentions, the employment situation-
in the area is dependent on the nuclear industry, and there
is no detriment-to applicant's interests by not having the
identity of _ individual members of petitioner organization
publicly disclosed, the Licensing Board will issue a pro-
tective order to prevent the pu'lic disclosure of the nameso

'

of members of the organizational petitioner. Washinaton !

L Public Power Supolv System (WPPSS Nuclear Project No.1). |

LBP-83-16, 17 NRC 479, 485-486 (1983).

6.23.3.2 Security Plan Information Under 10 CFR 9 2.790(d) !

Pla.nt security plans are " deemed to be commercial or fi-
nancial information" pursuant to 10 CFR s 2.790(d). Long-

Island 1.ichtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-82-80, 16 NRC 1121, 1124 (1982).'

In making physical security plan information available to
intervenors, Licensing Boards are to follow certain guide-
lines. Security plans /are sensitive and are subject to dis-
covery in Commission aCludicatory proceedings only under
certain conditions: (l') the party seeking discovery must
demonstrate that the plan or a portion of it is relevant to.

its contentions; (2) the release of the plan must (in most
circumstances) be subject to a protective order; and (3) no
witness may review the plan (or any portion of it) without it
first being demonstrated that he possesses the technical
competence to evaluate it. Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-80-24,
11 NRC 775, 777 (1980).
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Intervenors in Commission proceedings may raise contentions ,

h

relating to the adequacy of the applicant's proposed physical I
security-arrangements. Shoreham, supra,.16 NRC at 1124.

Commission regulations,10 CFR 9 2.790, contemplate that ,

sensitive information may be turned-over_to intervenors in NRC =

proceedings under. appropriate protective orders. Shoreham,_
supra, 16 NRC at 1124.

Release of a security plan to qualified intervenors must be
under a protective order and the individuals who review the
security plan itself should execute an affidavit of non-
disclosure. Diablo Canyon, supra,11 NRC at 778.

Protective orders may not constitutionally preclude public
dissemination of information which is obtained outside the
hearing process. A person subject to a protective order,
however, is prohibited from using protected information
gained through the hearing process to corroborate the accuracy-
or inaccuracy of outside information. Diablo Canyon, supra,
11 NRC at 778.

6.24 Show Cause Proceedinas

Under 10 CFR 9 2.202, the NRC Staff is empowered to issue an
order to show cause why enforcement action should not be taken
when it believes that modification or suspension of a license,

'

or other such enforcement' action, is warranted. Under 10 CFR
9 2.206, members of the public may request the NRC Staff to issue :

such an order to show cause. Consolidated Edison Co. of New York
(Indian Point, Unit 2) and Power Authority of the State of New York
(Indian Point, Unit 3), CLI-83-16, 17 NRC 1006, 1009 (1983). _Any
person at any time may request the Director of Nuclear Reactor
Regulation, Director of Nuclear Material Safety and Safeguards, or '

Director, .0ffice of Inspection and Enforcement, as appropriate, to
issue a show.cause order for suspension, revocation or modification
of.an operating license or a construction permit. 10 CFR 9 2.206,
10 CFR 9 2.202 et sea.

The Director of Nuclear Reactor Regulation, upon receipt of a request
to initiate an enforcement proceeding, is required to make an inquiry
appropriate to the facts asserted. Provided he does not abuse his
discretion, he is ' free to rely on a variety of sources of informa-
tion, including Staff analyses of generic issues, documents issued by
other agencies and the comments of the licensee on the factual
allegations. Northern Indiana Public Service Comoany (Bailly
Generating Station, Nuclear-1), CLI-78-7, 7 NRC 429, 432, 433 (1978).

In reaching a determination on a show cause petition, the Director
"fl need not accord presumptive validity to every assertion of fact,
1') irrespective of the degree of substantiation. Nor is the Director

required to convene an adjudicatory proceeding to determine whether
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an adjudicatory proceeding is warranted. Northern Indiana Public
-Service Co. (Bailly Generating Station, Nuclear-1), CLI-78-7, 7 NRC
429. 432 (1978).

.

- The APA, 5 U.S.C 551 et sea., particularly Section 554, and the Com-- '

mission's regulations, particularly 10 CFR 6 2.719, deal specifically_
with-on-the-record adjudication and thus the. Staff's participation in
a construction permit proceeding does not render it incapable of s

impartial regulatory action in a subsequent show cause or suspension
proceeding where no adjudication has begun. Moreover, in terms of

,

policy,_any view which questions the Staff's capabilities in such a
situation is contradicted by the structure of nuclear regulation .
established by the Atomic Energy Act and 20 years experience imple-
menting that. statute. Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear-1), CLI-78-7, 7 NRC 429, 431, 432 (1978).

The agency alone .has power to develop enforcement policy and allocate
resources in a way that it believes is best calculated to reach
statutory ends. NRC can develop policy that has licensees consent
to, r.ather than contest, enforcement proceedings. A Director may
set forth and limit the questions to be considered in a show cause |

proceeding. Public Service Company of Indiana (Marble Hill Nuclear
Generating Station, Units 1 & 2), CLI-80-10,.11 NRC 438, 441 (1980).

The Commission has broad discretion to allow intervention where it is 1

not;a matter of right. Such intervention will not be granted where
conditions have already been imposed on a licensee, and no useful |

_

purpose will be served by that intervention. Public Service Company

of Indiana (;4arble Hill Nuclear Generating Station, Units 1 and 2),
CLI-80-10, 11 NRC-438, 442-43 (1980).

In the context of proceedings before the Commission, an order to show
cause is a remedial' step in dealing with failure to meet required
standards of conduct. The Licensing Board denied a-petition for a 'I
show cause order which did not make allegations of any such failure. ;

Philadelohia Electric Comoany (Fulton Generating Station, Units 1
and 2), LBP-79-23, 10 NRC 220, 223 (1979).

The Commission's decision that cause existed to start a proceeding
by issuing an immediately effective show cause order does not dis-
qualify the Commission from later considering the merits of the
matter.~ No prejudgment is involved, and no due process issue is
created. Nuclear Enaineerina Co. Inc. (Sheffield, Illinois Low-

. Level Radioactive Waste Disposal Site), CLI-80-1,11 NRC 1, 4-5
(1980).

New matters which cannot be raised before a Board because of a lack
of jurisdiction may be raised in a petition under 10 CFR s 2.206.

; Florida Power & Liaht Co. (St. Lucie Nuclear Power Plant, Unit No.
2), ALAB-579, 11 NRC 223, 225 (1980); Union Electric Co. (Callaway
Plant, Unit 1), ALAB-750,18 NRC 1205,1217 n.39 (1983); Pacific Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
ALAB-782, 20 NRC 838, 840 (1984). Where petitioner's case has no
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discernible relationship to any other pending proceeding involving
the same facility, the show cause proceeding set out in 10 CFR'
S 2.206 must be regarded as the exclusive remedy.. Northern Indiana
Public-Service Co. (Bailly-Generating Station, Nuclear 1), ALAB-619,
12 NRC 558, 570 (1980).

In every case, a petitioner that for some reason cannot gain admit-
tance to.a construction permit or operating license hearing, but
wishes to raise health, safety, or environmental concerns before the
NRC, may file a request with the Director of Nuclear Raactor Regula- ,

tion under 10 CFR ! 2.206 asking the Director to institute a proceed-
ing to address those concerns. The Staff must analyze the technical,
legal, and factual basis for the relief requested and respond either
by undertaking some-regulatory activity, or if it believes no show
cause proceeding or other action is necessary, by. advising the
requestor in writing of reasons explaining that determination.

'

Qe_troit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-
707, 16 NRC 1760, 1767, 1768 (1982). Egg Washinaton Public Power

~ Suoolv System (WPPSS Nuclear Project Nos.1 and 2), CLI-82-29,16
NRC 1221, 1228-1229 (1982). See also Porter County Chapter of the
Izaak Walton Leaaue of America. Inc. v. Nuclear Reaulatory Commis-

ij_gfl, 606 F.2d 1363,1369-1370 (D.C. Cir.1979); Washinoton Public
Power Sucolv System (WPPSS Nuclear Project No. Ej, ALAB .722,17 NRC -

.n\. (J 546, 552-53 (1983).

Under 10 CFR @ 2.206, one may petition the NRC for stricter en-
forcement actions than the agency contemplates. Public Service Co.
of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2),
CLI-80-10, 11 NRC 438, 442-43 (1980).

The agency has broad discretion in establishing and applying rules
for public participation in enforcement proceedings. Marble Hill,
suora, 11 NRC at 440-41,

6.24.1 Petition for Show Cause Order

The mechanism for requesting a show cause order is a petition
filed pursuant to 10 CFR s 2.206, lee, e.a. , Consolidated

i Edison Co. of New York (Indian Point, Unit 2) and Power
( Authority of the State of New York (Indian Point, Unit 3),

CLI-83-16, 17 NRC 1006, 1009 (1983). Note that such a
petition may not be used to seek relitigation of an issue that'

has already been decided or to avoid an existing forum in
which the issue is being or is about to be litigated.

!- Consolidated Edison Co. of N.Y. Inc. (Indian Point, Units 1,
| 2 & 3), CL1-75-8, 2 NRC 173, 177 (1975); Pacific Gas and
| Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and

2), CLI-81-6, 13 NRC 443, 446 (1981); General Public Utilities
Nuclear Coro. (Three Mile Island Nuclear Station, Units 1 and ;

. O} 2) and (0yster Creek Nuclear Generating Station), CLI-85-4, 21 !|'i
L NRC 561, 563 (1985). |

|
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Nonparties to a proceeding are also prohibited from using 10
CFR S 2.206 as a means.to reopen issues which were previously
adjudicated. General Public Utilities, suora, 21 NRC. at 564.

,

igg, . gdt,,, z Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear-1), CLI-78-7, 7 NRC 429 (1979),
Affd, Porter County Chaoter of the Izaak Walton Leaaue. Inc.
v. NRC, 606 F.2d 1363 (D.C. Cir. 1979).

6.24.1.1 Grounds for Show Cause Order

The institution of a show cause proceeding to modify, suspend, '

or revoke a license need not be predicated upon alleged
license violations, but rather may be based upon any " facts
deemed to be sufficient grounds for the proposed action."
10 CFR 9 2.202. Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear 1), ALAB-619, 12 NRC 558, 570-71
(1980).-

6.24.1.2- Burden of Proof for Show Cause Order

. The Atomic Energy Act intends the party seeking to build or
operate a nuclear reactor to bear the burden of proof in any
Commission proceeding bearing on its application to do so,
including a show cause proceeding. Northern Indiana Public
Service Comoany (Bailly Generating Station, Nuclear 1), ALAB-
619, 12 NRC 558, 571 (1980).

6.24.1.3 Issues in Show Cause Proceedings

. One cannot seek to intervene in an enforcement proceeding
to have NRC impose a stricter penalty than the NRC seeks.
Issues in show cause proceedings are only those set out-
in the show cause order. P_uhUc Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 & 2),
CLI-80-10, 11 NRC 438, 442 (IS80). One who seeks the im-
position of stricter requirements should file a petition

,

pursuant to 10 CFR & 2.206. Seauoyah Fuels Corp. (UF6 =I
| Production Facility), CLI-86-19, 24 NRC 508, 513-514 (1986), l

L citina, Bellotti v. NRC, 725 F.2d 1380 (D.C. Cir.1932).

The Commission may limit the issues in enforcement pro-
ceedings to whether the facts as stated in the order are true
and whether the remedy selected is supported by those facts.

L Boston Edison Co. (Pilgrim Nuclear Power Station), CLI-82-16,
16 NRC 44, 45 (1982), citino, Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 and 2), CLI-
80-10, 11 NRC 438, 441-442 (1980); Seouovah Fuels Coro. (UFu

Production Facility), CLI-86-19, 24 NAC 508, 512 n.2 (1986)6I
.

One may only intervene in an enforcement action upon a
showing of injury from the contemplated action set out in the ,

show cause order. One who seeks a stricter penalty than the
NRC proposes has no standing to intervene because it is not
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' injured by the lesser penalty. Public Service Co. of Indiana

(Marble Hill Nuclear Generating Station, Units 1 & 2), CLI- '

80-10, 11 NRC 438, 442 (1980).

6.24.2 ~ Standards for Issuing a Show Cause Order |

The. standard to be applied in determining whether to issue a
show cause order is whether substantial health or safety-

issues have been raised. A mere dispute over far.tual issues
will not suffice. Northern Indiana Public Service Co. (Bailly

. Generating Station, Nuclear-1), CL1-78-7, 7 NRC 429, 433
(1978).

'

''

The Director of Nuclear Reactor Regulation properly has
discretion to differentiate between those petitions which
indicate that substantial issues have been raised warranting
institution of a proceeding and those which serve merely to
demonstrate that in hindsight, even the most thorough and
reasonable of forecasts will prove to fall short of absolute
prescience. . Northern Indiana Public Service Co. (Bailly-Gen-
erating Station, Nuclear-1), CLI-78-7, 7 NRC 429, 433 (1978).

6.24.3 Review of Decision on Request for Show Cause Order

( ]f[ 10.CFR S 2.206 has been amended to provide that the Ccmmission
may, on its own motion, review the decision of the Director
not to issue a show cause order to determine if the Director
has abused his discretion. 10 CFR S 2.206(c)(1). 'No other
petition or request for Commission review will be entertained.
10 CFR 6 2.206(c)(2).

While there is no specific provision for Commission review
of a decision to issue a show cause order, the amended
regulation does acknowledge that the revicw power set forth ,

in Section 2.206 does not limit the Commission's supervisory
power over delegated Staff actions. 10 CFR 5 2.206(c)(1).
Thus, it is clear that the Comaission may conduct any review
of a decision with regard to requests for snow cause orders
that it deems necessary.

Prior to the amendment of Section-2.206, that regulation was
silent as to Commission review. At that time, the Commission
indicated that its review of a decision of the Director would
be directed toward whether the Director abused his authority
and, in particular,.would include a consideration of the
following:

(1) does the statement of reasons for issuing the order
permit a rational understanding of the basis for the
decisica;

(2) did the Director correctly comprehend the applicable law,
regulations and policy;
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(3) were all necessary factors included and irrelevant
factors excluded;- -

(4) were appropriate inquiries made as to the facts asserted; ,

(5) .is the decision basically untenable on the basis of the
facts known to the Director.

,

_ Consolidated Edison Co. of N.Y.. Inc. (Indian Point, Units 1,
2 & 3), CLI-75-8, 2 NRC 173 (1975). See also Nuclear Enaineer- '

^

ina Co. Inc. (Sheffield, Illinois Low-Level Radioactive Waste
Disposal Site), CLI-79-6, 9 NRC 673, 676 n.1 (1979).

,
.

Under the Indian Point standards, the Director's decision-
.will not be disturbed unless it is clearly unwarranted or an
abuse of discretion. Licenses Authorized to Possess or
Iransport Strateoic Ouantities of SDecial Nuclear Material,
CLI-77-3, 5 NRC 16 (1977). .Although the Indian Point review
is essentially a deferral to the Staff's judgment on facts
relating to a potential enforcement action, it is not an
abdication of the Commission's responsibilities since the
Commission will decide any policy matters involved. Id. at
5 NRC 20, n.6. '

The question of whether the federal courts have jurisdiction
to review-the Director's denial of a 5 2.206 petition has not
been directly addressed by the Supreme Court. However, two
federal appeals courts have determined that the Director's
denial ~ is unreviewable. S_afe Enerav Coalition v. NRC, 866
F.2d 1473, 1476, 1477-78 (D.C. Cir. 1989); Arnow v. NRC, 868
F.2d 223, 230, 231 (7th Cir. 1989). The courts relied upon:
(1) the Administrative Procedure Act, 5 U.S.C. @ 701(a)(2),
which Pecludes judicial review when agency action is
committed to agency discretion by law, and (2) the Supreme
Court's interpretation of 6 701(a)(2) in Heckler v. Chaney,
470 U.S. 821 (1985), where the Court held that an agency's
refusal to undertake enforcement action upon request is
presumptively unreviewable by the courts. That presurption <

may be-rebutted where the substantive statute has provided
guidelines for the agency to follow in exercising its
enforcement powers. Upon review of the Atomic Energy Act, NRC
regulations, and NRC case law, the courts did not find any
provisions which would rebut the presumption of unreviewabil-
ity. Also note Ohio v. NRC, 868 F.2d 810, 818-19 (6th Cir.
1989), in which the court avoided the jurisdictio7al issue,
and instead dismissed the petition for review on its merits.

The Appeal Board normally lacks jurisdiction to entertain
motions seeking review only of actions of the Director of
Nuclear Reactor Regulation; the Commission itself is the Drum
for such review. Seg 10 CFR s 2.206(c). Detroit Edison Co.
(Enrico Fermi Atomic Power Plant, Unit 2), ALAB-466, 7 NRC 457
(1978).
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~~' - Review of a show cause order is limited to whether the

Director of Nuclear Reactor Regulation abused his discretion.
Northern Indiana Public Service Company.(Bailly Generating
Station, Nuclear-1), CLI-78-7, 7 NRC 429, 433 (1978)..

The validity of a show cause order is judged on the basis of
.'information available to the Director at the time it was,

issued at the start of the proceeding. Nyglear Enaineerina-
Co.. Inc. (Sheffield, Illinois Low-Level Radioactive Waste
Disposal Site)n CLI-80-1, 11 NRC 1, 5 (1980).

Issuance of a show cause order requiring interim action is not -i
the determination of the merits of a controversy. Nuclear>

Enaineerina Co.. Inc. (Sheffield, Illinois low-Level Radioac-'

tive Waste Disposal Site), CLI-80-1, 11 NRC 1, 6 (1980).

6.24.4 Notice / Hearing on Show Cause to Licensee / Permittee -

While a show cause order with immediate suspension of a
license or permit may be issued without prior written notice
where the public health, interest or safety is involved, the
Commission cannot permanently revoke a license without prior
notice and an opportunity for a hearing guaranteed by 10 CFR'
s 2.202. Consumers Power Co. (Midland Plant, Units 1 & 2),,m .

./ Y CL1-74-3, 7 AEC 7 (1974).
i ,1

The Director may issue an immediately effective order without
prior written notice under 10 CFR s 2.202(f) if (1) the public
health, safety or interest so requires, or (2) the licensee's
violations are willful. Nuclear Enaineerina Company. Inc.

(Sheffield, Illinois low-Level Radioactive Waste Disposal
Site), CLI-79-6, 9 NRC 673, 677 (1979). In civil proceedings,
action taken by a licensee in -the belief that it was legal ~
does not preclude a finding of willfulness. Nuclear Enoinee n
ina Comoany. -Inc. (Sheffield, Illinois Low-Level Radioactive
Waste Disposal Site), CLI-79-6, 9 NRC 673, 678 (1979).

.

Latent conditions which may cause harm in the future are-a
sufficient basis for issuing an immediately effective show
cause order where the consequences might not be subject to
correction in the future. Nuclear Enaineerina Company. Inc.

(Sheffield, Illinois low-level Radioactive Waste Disposal
Site), CLI-79-6, 9 NRC 673,-677 (1979), citina, Consumerg
Power Co. (Midland Plant, Units 1 and 2), CLI-74-3, 7 AEC 7,
10-12 (1974).

Purported violations of agency regulations support an;.

; immediately effective order even where no adverse public
health consequences are threatened. Nuclear Enaineerina'

! . fy Company. Inc. (Sheffield, Illinois Low-Level Radioactive
Waste Disposal Site), CLI-79-6, 9 NRC 673, 677-78 (1979).

|
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:6.24;5 Burden of Proof in Show Cause Proceedings ,

1

The burden of proof in a show cause proceeding with respect to l

a construction permit is on the permit holder. Censumers |

Power Co. (Midland Plant, Units 1 & 2), ALAB-283, 2 NRC 11 |
i: (1975). As to safety matters this is so until the award of a l

full-term operating license. Dairvland Power Cooperative (La j
Crosse Boiling Water Reactor), LBP-81-7,-13 NFC 257,-264-65

'

(1981). However, the burden of going forward with evidence
" sufficient to require reasonable minds to inquire further"
is on the person who sought the show cause order. Consumers-
Power Co. (Midland n ant, Units 1 and 2), ALAB-315, 3 NRC 101,
110-11 (1976). ;

.

Ci'/il penalties may be imposed for the violation of regu-
lations or license conditions without a finding of fault on
the part of the licensee, so long as.it is believed such
acticn will positively affect the conduct of the licensee, or .

serve as an example to others. .It' matters not that the
imposition of the civil penalty might be viewed as punitive.
A licensee is responsible for all violations committed by its
employees, whether it knew or could have known of them. There
is no need to show scianter. -One is not exempted:from
regulation by operating through an employee. In re Atlantic
Research Coro., CLI-80-7, 11 NRC 413 (1980).

6.24.6 Consolidation of Petitioners in Show Cause Proceedings
r

The Director may, in his discretion, consolidate the essen-
tially indistinguishable requests of petitioners if those
petitioners are unable to demonstrate prejudice as.a result of
the consolidation. florthern Indiana Public Service Comoany

(Bailly Generating Station, Nuclear-1), CLI-78-7, 7 NRC 429,
433 (1978).

6.24.7. Necessity of Hearing in Show Cause Proceedings

Once a notice of opportunity for hearing has been published
and a request for a hearing has teen submitted, the decision
as to whether a hearing is to be held no longer rests with the o

Staff but instead is transferred to the Commission or an
adjudicatory tribunal designated to preside in the proceeding.
Dairvland Power Coooerative (Ls Crosse Boiling Water Reactor), i
LBP-80-26, 12 NRC 367, 371 (1980).

6.24.8 Intervention in Show Cause Proceedings
.

The requirements for standing in a show cause proceeding are
no stricter than those in the usual licensing proceeding.
Dairvland Power Cooperative (La Crosse Boiling Water Reactor),

.

LBP-80-26, 12 NRC 367, 374 (1980).
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6.25 S"-- ry Disposition Procedures

(SEE 3.5)
,

6;26 Suspension. Revocation or Modification of License

A license or construction permit ma9 be modified, suspended or '

revoked for:

L -(1) any material false statement in an application or other
statement of fact required of the applicant;

(2) conditions revealed by the application, statement of fact,
inspection or_other means which would warrant the Commission
to refuse to grant a license in tne first instance; .

(3) failure to construct or operate a facility in accordance with
the terms of the construction permit or operating license; or

:(4) violation of, or failure to observe, any terms and provisions
of the Atomic Energy Act, the regulations, a permit, a
license, or an order of the Commission. 10 CFR f 50.100.

V The procedures for modifying, suspending or revoking a license are
set forth in Subpart B to 10 CFR.

Where information is presented which demonstrates an undue risk to
-public health and . safety, the NRC will take prompt remedial action
including shutdown of operating facilities. Such actions may be
taken with immediate effect notwithstanding the Administrative
Procedure Act requirements of notice and opportunity to achieve
compliance. Petition for Emeraency and Remedial Action, CLI-78-6,
i NRC 400, 404, 405 (1978).

. A violation of a regulation does not of itself result in a re-
L quirement that a license be suspended. Both the Atomic Energy Act

and NRC regulations support the conclusion that the choice of remedy
for regulatory violations is within the sound judgment of-the
Commission and not foreordained. Let 42 U.S.C. s 2236, 9 2280,e
s 2282; 10 CFR 6 50.100. Petition for Emeraency and Remedial Action,
CLI-78-6, 7 NRC 400, 405 (1978).

i

A decision on whether to suspend a permit pending a decision on
remand must be based on (1) a traditional balancing of the equi-
ties, and (2) a consideration of any likely prejudice to further,

! decisions that might be called for by the remand. Public Service
i Comoany of New Hamoshire (Seabrook Station, Units 1 and 2), ALAB-623,
j( 12 NRC 670, 677 (1980).
| .,

' If a safety problem is revealed at any time during low-power
operation of a facility or as a result of the merits review of a

|
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iL' party's appeal of the decision to authorize low-power operation, the

" low-power license can be suspended. Philadelphia Electric Co.

| (Limerick Generating Station, Units 1 and 2), ALAB-789, 20 NRC 1443,
1447 (1984). See also Pacific Gas and Electric Co. '(Diablo Canyon
Nuclear Power Plant, Unit 1), CLI-81-30,14 NRC 950 (1981).

1

L There is no statutory requirement under Section 189a of the Atomic '

Energy Act of 1954 for the Commission to offer a hearing on an order -
lifting-a license suspension. 42 U.S.C. 9 2239(a). It is within the-
discretionary powers of the Commission to offer a formal hearing
prior to lifting a license suspension. The Commission's decision
depends upon the specific circumstances of the case and a decision
to grant a hearing in a particular instance (such as the restart of
Three Mile Island, Unit 1) does not establish a general agency
requirement for hearings on the lifting of license suspensions. The
Commission has generally denied such requests for hearings. Southern
[itlifornia Edison Co. (San Onofre Nuclear Generating Station, Unit
1), CLI-85-10, 21 NRC 1569, 1575 n.7 (1985). Leg, gdL,., Pacific Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units :1 and 2),
CLI-84-5,-19 NRC 953 (1984), aff'd, San Luis Obisoo Mothers for Peace
v. NRC, 751 F.2d 1287, 1314 (D.C. Cir. 1984), aff'd on reh'a en banc,
789 F.2d 26 (1986).'

6.27 Technical Specifications

:' 10 CFR 9 50.36 specifies, inter alia, that each operating license
will include technical specifications to be derived from the analysis
and evaluation included in the safety analysis report, and amendments -
thereto, and may also include such additional technical specifica-
tions as the Commission finds appropriate. The regulation sets forth
with particularity the types of items to be included in technical
specifications. Portland Generel Electric Company (Trojan Nuclear
Plant), ALAB-531, 9 NRC 263, 272 (1979).

There is neither a statutory nor a regulatory requirement that
every operational detail set forth in an application's safety
analysis report (or equivalent) be subject to a technical speci-
fication to be included in the license as an absolute condition
of operation which is legally binding upon the licensee unless
and until changed with specific Commission approval. Technical
specifications are reserved for those matters where the imposi-
tion of rigid conditions or limitations upon reactor operation
is deemed necessary to obviate the possibility of an abnormal
situation or event giving rise to an immediate threat to the

Irgia_n, supra, 9 NRC at 273; Clevelandpublic health and safety. r

Electric Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-831, 23 NRC 62, 65-66 & n.8 (1986) (fire protection program
need not be included in technical specification).

Technical specifications for a nuclear facility are part of the
operatinc license for the facility and are legally binding.
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit
1), ALAB-772, 19 NRC 1193, 1257 (1984), rev'd in oart on other
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b'' arounds, CLI-85-2, 21 NRC 282 (1985), citina, Tro.ian, supra,
9 NRC at 272-73.

6.28 Termination of Facility Licenses

Termination of. facility licenses'is covered generally in 10 CFR
l'50.82.<

1

6.29 Procedures in Other Tvoes of Hearinos-

6.29,1 Military or Foreign Affairs Functions

Under the Administrative Procedure Act, 5 U.S.C. 6 554(a)
-(4), and the Commission's Rules of Practice,10 CFR 6 2.700a,
procedures other than those for formal evidentiary hearings4

may be fashioned when an adjudication involves the conduct of-

military or foreign affairs functions. Nuclear Fuel Services.
I L (Erwin, Tennessee), CLI-80-27, 11 NRC 799, 802 (1980).

6.29.2 Export Licensing

Individual fuel exports are not major Federal actions.
Westinahouse Electric Coro. (Exports to the Philippines), i

CLI-8015,11 NRC 672 (1980) (See also 3.4.6)
- , t

() - 6.29.2.1 Jurisdiction of Commission re Export Licensing

The Commission is neither required nor precluded by the
Atomic Energy Act or NEPA from considering impacts of ex-

'

ports on the global commons. Provided that NRC~ review does
not' include visiting sites within the recipient nation to -

gather information or otherwise intrude upon the sover-
eignty of a foreign nation, consideration of impacts upon
the global commons is legally permissible. Westinahouse
Electric Corp. (Exports to the Philippines), CLI-80-14, 11
NRC 631, 637-644 (1980). The Commission's legislative man-
date neither compels nor precludes examination of health,
safety and environmental effects occurring abroad that
could affect U.S. interests. The decision whether to ex-
amine these effects is a question of policy to be decided
as a matter of agency discretion. L , 11 NRC at 654.

As a matter of policy, the Commission has determined not to
conduct such reviews in export licensing decisions primarily
because no matter how thorough the NRC review, the Commission
still would not be in a position to determine that the reactor
could be operated safely. 1 , 11 NRC at 648.

The Commission lacks legal authority under AEA, NEPA and NNPA
to consider health, safety and environmental impacts upon

,O citizens of recipient nations because of the traditional rule4

( ,/ of domestic U.S. law that Federal statutes apply only to
conduct within, or having effect within, the territory of the
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U.S. unless the contrary is clearly indicated in the statute.
l i , 11 NRC at-637. See also General Electric Co. (Exports to-

l'aiwan), CLI-81-2,.13 NRC 67, 71_(1981).
s

The alleged undemocratic character of the Government of the '

Philippines does not relate to health, safety, environmental
and non-proliferation responsibilities of.the Commission and ;

'are beyond the scope of the Commission's. jurisdiction.
Exports to the PhilioRiDR1, supra, 11 NRC at 656.

'

6.29.2.2 Export License Criteria
-t

The AEA of 1954, as amended by the NNPA, provides -that the
Commission may not issue a license authorizing the' export
of a reactor, unless it finds, based on a reasonable judgment
of the _ assurances provided, that the criteria set forth in
65 127 and 128 of the AEA are met. The Commission must also
deterrtine that the export would not be inimical to the common
defense and security or health and safety of the public and
would be pursuant to an Agreement for Cooperation. Westina-
house Electric Coro. (Exports to the Philippines), CLI-80-14, ;

11 NRC 631,-652 (1980).

The Commission may not issue a license for component exports
unless it determines that the three specific criteria in.
6109(b) of AEA are met and also determines that the export
won't be inimical to common defense. Westinahouse Electric -

Corp. (Exports to the Philippines), CLI-80-14, 11 NRC.631,
654 (1980). -

L

,

l

|

>

0
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'(ALLENS CREEK NUCLEAR GENERATING STATION, UNIT.1),.
~

:ALA8-535. 9.NRC 377(1979)- 2.9.7
-3.4.4

;- ALA8-539, 9 NRC 422(1979) -3.4.4

ALA8-544, 9 NRC 630(1979) 5.12.1
ALA8-547, 9 NRC 638(1979) 5.4 '

,

ALA8-565.-10 NRC.521(1979) 2.9.5
2.9.5.3'
3.4.1' 6.14

ALA8-574 11 NRC 7(1980) 1.7.1.
2.5.2-

'

2.5.3
; 2.9.3.1

2.9.3.3.1
.2.9.5
3.1.2.4

I ALA8-582, 11 NRC 239(1980) 2.9.3.3.3
2.9.4.1.4

1 5.10.3
i 5.5.1

1 ALA8-586. 11 NRC 472(1980) '2.9.7
] 5.8.1
4

| ALA8-590, 11 NRC 542(1980) 2.9.3.1
2.9.5.3

: 3.5

| ALAB-629, 13 NRC 75(1981) 3.5
3.5.2.3
3.5.5

1 6.15.1.2 ;

ALA8-630, 13 NRC 84(1981) 3.1.4.1
3.15*

5.12.2.1

{
ALAB-631, 13 NRC 87(1981) 5.2 '

'

ALA8-635, 13 NRC 309(1981) 5.12.2 '

5.12.2.1 '

ALAB-671 15 NRC 508(1982) 2.9.3.3.3-

L8P-81-34, 14 NRC 637(1981) 3.5
,

. -)

a
1

|,-
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-(ALLENS CREEK NUCLEAR GENERATING STATION, UNITS 1 AND 2), j

ALAB-301. 2 NRC 853(1975) 5. 4 -- - i
5.8.10- i,

; ALA8-585. 11 NRC.469(1980) 5.5-

:
(ALVIN W. V0GTLE ELECTRIC GENERATING PLANT, UNITS 1.AND 2). -

ALA8-851, 24 NRC 529(1986) '3.6

; ALAB-859, 25 NRC 23(1987). 4.6 .' ;

5.6.1

alt.B-872. 26 NRC 127(1937) 2.9.5.4 3

3.5.2.2
4.4.2 *

5.10.3- i

5.5.1

!

(Ai.^ DIN W. YOGTLE NUCLEAR PLANT UNITS 1 AND 2).
ALAB-291. 2 NRC 404(1975) 4.4.2 ,

,

4.4.3
6.1.4.4
6.15 ;'

: 6.5.4.1 |

! 6.9.2.1

LBP-84-35. 20 NRC 887(1984) 2.9.5.1
1 3.7.3.2
, 6.20.4 -i
j 6.8

| (AMENOMENT TO NATERIALS LIC, SNN-1773)*
| CLI-80-3, 11 NRC 185(1980) 3.3 7
:

i (AMENOMENT TO OCONEE $NN LICENSE).
i L8P-80-28, 12 NRC 459(1980) 6.15.1.2- . |.

!

! (APPLIC. FOR CONSID. OF FACILITY EXPORT LICENSE).
t CLI-77-18, 5 NRC 1332(1977) 2.9.4.1.3.
:
!

,

'

o e e
_ _ _ __ _ . .. _ .
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(APPLICATION TO EXPORT SPECIAL NUCLEAR MATERIALS).' ''

CLI-77-16.=5 NRC-1327(1977) 3.3.6*-

i

CLI-78 A. 7 NRC 311(1978)- =3.3.6

(ARKANSAS NUCLEAR-1|

ALA8-94. 6 AEC 25(UNIT 2). '

1973) 3.11.2

(ATLANTICGENERATINGSTATION) UNITS 1AND2).L8P-75-62, 2 NRC'702(1975 2.11.5.2 <~

.' - .,
| L8P-78-5, 7 NRC 147(1978) 2.8.1.3

1
'

(BAILLY GENERATING STATION. NUCLEAR-1).
ALA8-192. 7 AEC 42U(1974) 5.7:

! 5.7.1 ;

,

ALA8-204, 7 AEC 835(1974) 5.10.3
5.8.13
6.4.1.1

,

! -)ALA8-207, 7 AEC 957(1974) 5.10.1
5.13.2

,

ALAS-224, 8 AEC 244(1974) 2.8.1.2
; 2.8.1.3

3.1.4.1
3.1.4.2,

'

3.6 ,

5.15.2
-

5.7,

5.7.1
5.8.2
6.16.3

ALA8-227. 8 AEC 416(1974) 3.14.3 !
4.4.2

ALAB-249. 8 AEC 980(1974) 3.13.3 '

3.3.1.2
) 4.4.2

ALAB-303. 2 NRC 858(1975) 2.11.6
3.16
5.6.3

3, 5.8.3.2
,

ALA8-619. 12 NRC 558(1980) 2.5.1
,

i ,

_ _
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|- (BAILLY GENERATING STATION. NUCLEAR-1). .
.',

2.9.4.1.4'.,

3.1.2.1'

3.4
3.4.5
6.24
6.24.1.1-
6.24.1.2

CLI-74-39. 8 AEC 631(1974) 4.4.2

CLI-78-7, 7 NRC 429(1978) 6.24
6.24.2
6.24.3
6.24.6~

L8P-80-22, 12 NRC 191(1980): 2.9.4.1.4
-

. <

6.1.4.2

L8P-80-31, 12 NRC 699(1980) 3.4.5

; L8P-81-6. 13 NRC 253(1981) 3.4.5
b

| (BARNWELL FUEL RECEIVING AND STORAGE STATION). rALAB-328, 3 NRC 420(1976) 2.9.4.1.2

L8P-77-13. 5 NRC 489(1977) 2.11.2j 2.11.2.2

(BARNWELL NUCLEAR FUEL PLANT SEPARATION FACILITY).'

ALA8-296. 2 NRC 671(1975) 3.3.1-

3.3.1.2
5.7.1 +

46.15.3
il

,

(BEAVER VALLEY POWER STATION, UNIT 1)I.3ALA8-105, 6 AEC 181(1973) 2.

ALA8-109, 6 AEC 243(1973) 2.6*

'
2.6.2

| 2.9.3
2.9.5.1i

2.9.5.3.'

2.9.7.1 [,

3.4.1.

3.5
5.6.3;

!

!
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FACILITV-INDEX --- JUNE 1999 PAGE '5'
(BEAVER. VALLEY POWER STATION, UNIT 1)4 .ALAB-310, 3 NRC 33(1976) 5.

ALAB-408, 5 NRC 1383(1977) -3.1.2.5
4.6
'6.16.1

|4

i

(BEAVERVALLEYPOWERSTATION) UNIT 2)10LBP-74-25, 7 AEC 711(1974 3.,

LBP-84-6, 19 NRC 393(1984) 2.10.2
2.9.4.1.1
2.9.4.1.2

- 2.9.5.1'
2.9.5.7

i ,

i (BEAVER VALLEY POWER STATION, UNITS 1 AND 2),
; ALAB-172, 7 AEC 42(1974) 2.8.1.1
j 3.1.4.1

i' *

'

;

(BELLEFONTE NUCLEAR PLANT
ALAB-164, 6 AEC 1143(1073) UNITS 1AND2)E'

2.8.1. "

;
ALAB-237, 8 AEC 654(1974) 5.2,

;
. >

,

;
,

(BIG ROCK POINT NUCLEAR 7LANT),4

ALAB-725, 17 NRC 562(1987) 6.20.3
|

(BIG ROCK POINT PLANT)E(1991)ALAB-636, 13 NRC 31 3.1.2.5 a5.10.2.2 '

6.15.1.2
6.15.4 -

6.15.9

ALAB-795, 21 NRC 1(1985) 5.6.6 !:

' CLI-81-32, 14 NRC 962(1981) 2.9,3
2.9.3.1

,

,

!

LBP-82-198, 15 NRC 627(1982) 3.1.2.3 ~ I
3.5.2 ' I

LBP-82-51A, 16 NRC 180(1982) 4.2
: I

- )

i |. .
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(BIG ROCK POINT PLANT)109(1982)L8P-82-77 16 NRC 3.7

LBP-82-78, 16 NRC 110(1982) 6.15.1.1;

L8P-82-8 15 NRC 299(1982) 2.2
3.5

' 3.5.2.1
6.5.1i

;
'

LBP-83-62, 18 NRC 708(1983) 3.1.2.1

L

(BLACK FOX STATION. UNITS 1 AND 2). .;
ALA8-370. 5 NRC 131(1977) 4.5

5.8.3.2-
5.8.4<

ALA8-388. 5 NRC 640(1977) 5.10.3 j

ALAB-505, 8 NRC 527(1978) 5.7.1 t

6.4.1

! ALAS-573, 10 NRC 775(1979) 3.5' ,

; 5.1
i 5.10.3 i

i 6.15.3

CLI-80-31, 12 NRC 264(1980) 3.4
. 6.15.2
1

CLI-80-35. 12 NRC 409(1980) 6.23.1;

LBP-77-17, 5 NRC 657(1977) 2.9.4.1.1

L8P-77-18, 5 NRC 671(1977) 2.11.2.2
3.12.4.14

LBP-78-26. 8 NRC 102(1978) 6.15.1 !

6.15.6:

| 6.19.2

LBP-78-28, 8 NRC 281(1978) 6;15
,

1

i (BRAIDWOOO NUCLEAR POWER STATION, UNITS 1 AND 2).
I ALAB-817. 22 NRC 470(1985) 2.9.5.1 *

3.15
5.12.2
5.12.2.1

{ ALA8-874. 26 NRC 156(1987) 3.1.2.1' 3

!
,

1

| 9 9 9
. -. - . . - - . - . - -
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(BRAIDWOOO NUCLEAR POWER STATION. UNITS 1 ANO 2).
''11-86-21. 24 NRC 641(1986) 4.7

CLI-86-6, 23 NRC 241(1985) 29.5
2.9.5.1
2.9.5.4,

{' 2.9.5.5
- 3.13.1

3.17
4.5.4.1

L8P-85-11, 21 MC 609(1985) 2.9.5
2.9.5.1
2.9.5.5

1 2.17
j 6.5.4.1

!

L8P-85-20, 21 MC 1732(1985) 2.9.5
2.9.5.1 ,

+
2.9.5.4,

3.13.1 i

LSP-85-27, 22 MC 126(1985) 2,9.5.9
; 5.5.1
:

L8P-85-40, 22 MC 759(1989) 2.11.2.4.

i

LSP-85-43, 22 MC 805(1985) 6.15.8
ILSP-86-12, 23 MC 414(1986) 3.11.1.1.1,

3.54

3.5.2.3 '

3.5.3

L8P-86-31, 24 MC 451(1986) 6.16.1

LSP-86-7. 23 M C 177(1986) 2.11.2
2.11.2.6

L8P-87-13, 25 NRC 449(1987) 4.2.2
!LBP-87-19, 25 MC 950(1987) 3.1.2.1

L8P-87-22, 26 NRC 41(1987) 3.1.2.1
1

'

,

i

(8ROWNS FERRY NUCLEAR PLANT, UNITS 1 AND 2)E
.

ALA8-341. 4 NRC 95(1976) 2.9.3.3.
2.9.3.3.3

L8P-76-10. .'s MC 209(1976) 2.9.3.1 I

2.9.5.1

.

t

,

'

'
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(8RONNS FERRY NUCLEAR PLANT UNITS 1, 2 AND 3).
ALA8-677, 15 MC 138(1982) 6.5.4.1

CLI-82-26, 16 MC 880(1982) 5.15

L8P-73-29. 6 AEC 682(1973) 3.5

(8VRONNUCLEARPOWERSTATION} UNITS 1AND2).ALA8-659,14 MC 983(11s81 4.3.1 .

5.4

; ALA8-678, 15 NRC 140(1982) 2.11.4
2.11.5.2
6.16.1

ALA8-735.18 MC 19(1983) 3.15 ,

'

*

5.12.1
i

; ALA8-770. 19 NRC 116h(1984) 5.19.2

ALA8-793. 20 NRC 1591(1984) 3.1.2.5
4.6 ,

i 5.10.3 '

5.2 |
6.16.1.3

i ,i

L8P-83-40. 18 NRC 93(1983) 3.11.1.5 r

6.23.1 |

'
L8P-83-41. 18 NRC 104(1983) 3.14.2c,

4.4.1
4.4.2

|

L8P-84-2, 19 NRC 36(1984) 3.1.2.5<

4 6.16.1.3 r
!

i

; (BYROM STATION UNITS 1 AND 2).
L8P-80-30. 12 NRC 683(1988) 2.9.5.1 ,

2.9.5.6 ,

2.9.5.7
-

. 2.9.5.8
! 6.15.5

i L8P-81-30-A. 14 NRC 364(1981) 2.11.1
j 2.11.4 :

! 2.9.3
'

3.1.2.2 ;

) L8P-81-52, 14 N*C 901(1981) 2.11.4

)
i

! O O O :
-. . . - .- .- - - _ - . _ - - -
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(8YROM STATION, UNITS 1 AND 2),
L8P-82-5, 15 NRC 209(1982) 2.11.5.2'

4

'

(CALLAWAYPLANT, UNIT 1)1983)%LA8-740, 18 NRC 343( 3.10<
3.4

'

5.10.3

) ALA8-750, 18 NRC 1205(1983) 3.1.2.1 ;

3.14.2
' 6.24
t 6.5.4.1 i

ALA8-754, 18 NRC 1333(1983) 1.8
g

| LBP-83-71, 18 NRC 1105(1983) 1.8

:
: (CALLAWAY PLANT, UNITS 1 AND 2),
j ALAS-347, 4 NRC 216(1976) 3.7.3.4
1

| ALA8-348, 4 NRC 225(1976) 3.7.3.3
: 5.6.4
,

| ALA8-352, 4 NRC 371(1976) 6.20.4
|

L8P-78-31, 8 NRC 366(1978) 3.1.2.1 !

| 6.10
'

,

I

(CALVERT CLIFFS NUCLEAR POWER PLANT, UNITS 1 AND 2),' .

; 2AELR 11.57(1969) 6.20.3

(CARROLCOUNTYSITE)i8(1980)ALA8-601, 12 NRC 6.6.1 :;

! I
1

'
(CATAW8A NUCLEAR STATION UNIT 3 1 AND 2),

1 ALA8-355, 4 NRC 397(1976) 3.11.1.1.1'
5.10.3
S.6.3'
6.16.3

' ALA8-359, 4 NRC 619(1976) 4.4.1
4.4.2
5.10.1

^

3

,

.. . -, . . _ . . . . .. - . - _ - _ _ _ _ _ _ - _ _ _ = _ _ _ _ _ - _ _ _ _ _ _ _ - - _ _ _ - _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ - _ .
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,

(CATAWBA NUCLEAR STATION UNITS 1 AND 2),
LSP-74-22, 7 AEC 659(1974) 3.10

L8P-74-5, 7 AEC 82(1974) 3.10

LSP-81-1, 13 NRC 27(1981) '2.9.3.1
2.9.3.2

'
2.9.3.6
2.9.4.2,

i

(CATAWBA NUCLEAR STATION. UNITS 1 AND 2), i

: ALA8-687 16 NRC 460(1982) 2.9.5.1
2.9.5.5
3.1.2.1.1
5.12.2.1
5.6.1
6.20.5

ALA8-687, 16 NRC 460(1982) 2.9.5.8

i ALA8-768, 19 NRC 98d(1984) 5.12.2

ALA8-794, 20 NRC 1630(1984) 5.7.1
,

ALAB-813, 22 NRC 39(1985) 2.9.5.5
2.9.5.7'

3.13
3.3.4'

,

. 3.7.3.2 i
! 5.10.3 ,

5.5.11
6
'

6.8

!ALA8-825, 22 NRC 785(1985) 3.1.2.1
j 5.10.3

'; CLI-83-19. 17 NRC 1041(1983) 2.9.1
2.9.3
2.9.5
2.9.5.1 !,

2.9.5.5 '

3.1.2.1;

2 3.4.1 ,

! 3.7 .t

i 5.6.1
; 6.20
.

CLI-83-19. 17 NRC(1983) 2.9.5.84

CLI-83-31, 18 NRC 1303(1983) 2.11.2.4

3 LSP-82-107A. 16 NRC 1791(1982) 3.17
,

5

! 9 O 9 :

- - _ _

,
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(CATAWBA NUCLEAR STATION, UNITS 1 AND 2),
6.9.1

L8P-82-116, 16 NRC 1937(1982) '2.11.1
2.11.2
2.11.2.4
2.11.2.5

i 2.11.2.8
2.11.5
2.9.3.1
2.9.5
3.5.2.1

LSP-82-51, 16 NRC 167(1982) 2.9.5.9
'

L87-83-29A, 17 NRC 1121(1983) 2.11.5.2
L8P-83-8A, 17 NRC 282(1983) 3.3.1

L8P-84-24, 19 NRC 1418(1984) 2.11.1
3.13.1

(CHEROKEE NUCLEAR STATION UNITS 1, 2 ANC 3),
ALAS-440, 6 NRC 642(19f7) 2.9.2

4 2.9.3.3.3 .

.
ALA8-457, 7 NRC 70(1978) 6.14.1

'

!

ALA8-482, 7 NRC 979(1978) 5.1
; 5.5
' 6.18
.

i

(CLINCH RIVER BREEDER REACTOR PLANT).
1 ALA8-326, 3 NRC 406(1976) 5.12.2.1

| ALA3-330, 3 NRC 613(1976) 5.12.2.1
'

*,

| ALA8-345, 4 NRC 212(1977) 5.1
i 5.8.1

ALA8-354, 4 NRC 383(1976) 2.10.2,

2.9.3.3.3'

| 2.9.5.1
4 2.9.7.1

2.9.9.2.1'

*

5.2

ALAB-688, 16 NRC 471(1982) 5.12.2
' 5.12.2.1

6.19.2 :
!
!

!

|1

|
'

. . . . . . . - . . . . . . . . . . .. . , _ _ . . _ . . . . _ , _ _ _ . _ _ . _ _ .. . - _ . . .

|
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(CLINCH RIVER BREEDER REACTOR PLANT).
ALA8-721.-17 NRC 539(1983) 5.7

5.7.1
! ALA8-755, 18 NRC 1337(1983) 1.9

6.19.2
1
'

ALA8-761. 19 NRC 487(1984) 3.1.1-
3.1.2
6.19.2,

CLI-76-13, 4 NRC 67(1976) 5.12.2.1 -

5.15,

6.15.1

CLI-82-23. 16 NRC 412(1982) 3.17
6.1.4
6.15.8
6.19

,

CLI-82-8, 15 NRC 109(1982) 5.17

CLI-83-1, 17 NRC 1(1983) 6.19
,

L8P-83-8, 17 NRC 158(1983) 6.19.2

L8P-85-7. 21 hRC 507(1985) 1.9
f

'

(CLINTON POWER STATION UNIT NO.1L8P-82-103, 16 NRC I603(1982) ). 2.10.2i

2.9.5.7
3.4
6.10 -

6.8 !

(CLINTON POWER STATION UNIT 1).
L8P-81-61. 14 NRC 1Y35(1981) 2.11.2.1!

| 2.11.4
; 2.9.3.1

i f
'

(CLINTON POWER STATION !

ALA8-340,4NRC27(1976)UNIf31AND2)1.12.1
2.11.2.2
2.11.2.3 .

3.11.1.3 !'

3.13.1,

5.10.3.1

- . _ . . . . . . .. . __ __ _ _ . __ _ - .
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(CLINTON POWER STATION UNITS 1 AND 2),
L8P-81-15, .13 MC 768(1981) 3.4.1

.

(C08 ALT-60STORAGEFACILITY)E)ALA8-6d2. 16 MC 150(198 2.9.3.3.3
2.9.4.1.1,

3.10 '

6.13

L8P-82-24, 15 MC 652(1982) 2.9.3.3.3
2.9.4.1.2

,

1

. ,

I

(COMANCHE PEAK STEAM ELECTRIC STATION 2.0. UNIT 1), !*

ALA8-868. 25 MC 912(1987) 5
2.9.5.13 ;

2.9.5.3 i
2.9.5.5-

4 5.10.4
, i

CLI-86-15. 24 MC 397(1986) 3.4.5

CLI-86-4., 23 NRC 113(1986) 3.4.5
5.7.1.

6.1.4
| i

; LSP-86-36A, L4 M C 575(1986) 2.9.5.5
[t

| L8P-87-20, 25 MC 953(1987) 2.11.2.4
i

I
,

! (COMANCHE PEAK STEAM ELECTRIC STATION, MITS 1 AND 2), '

ALA8-260,1 MC 51(1975) 5.6.3 '

j ALA8-621. 12 NRC 578(1980) 3.15 ,

ALA8-714.17 MC 86(1983) 2.11.2.4
i 5.6.1

G.7.1

ALA8-716. 17 MC 341(1983) 5.7.1
ALA8-870, 26 MC 71(1987) 2.11.2.2

| 5.12.2.1

| CLI-81-24, 14 MC 614(1981) 3.4.2

i CLI-81-36,14 MC 1111(19P2) 3.1.2.3
3.4.2 ;

i

|

! I
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,

(COMMCHE PEAK STEAM ELECTRIC STATION MITS 1 AfW 2),
CLI-83-6, 17 MC 333(1983) 5.1

| CLI-88-12, 28 MC 805(1988) 2.9.3.3.3 '

L8P-81-23, 14 MC 159(1981) 3.4.2

L8P-81-25, 14 MC 241(1981) 2.11.2-

i 2.11.2.8 '

i 2.9.5 ;

,

i.

L8P-81-51,14 MC 896(1981) 2.9.5.7
,

LSP-82-17, 15 MC 593(1982) 3.5.2
i

L8P-82-18, 15 MC 598(1982) 2.11.1 '

,

L8P-82-59, 16 MC 533(1982) 2.11.2.4 i

L8P-82-87, 16 MC 1195(1982) 2.2 i
3.1.2 -

6.4.2
'

L8P-83-33,18 MC 27(1983) 3.1.1 #

L8P-83-34,18 MC 36(1983) 3.17'
'

L8P-83-55, 18 Wtc 415(1983) 3.14 I
'

3.14.2

L8P-8'-75A,18 MC 1260(1983) 2.9.5 !
2.9.5.1 5,

2.9.5.5

'
L8P-83-81,18 MC 1410(1983) 3.12.4i

4.2

; L8P-84-20, 19 MC 509(1984) 3.12.4 ,

4.2,

1 4.3.1
<-

5.12.1 !

I L87-84-25,19 MC 1589(1984) 3.5

; L8P-84-50, 20 NRC 1464(1984) 2.11.2.4 !
.

4 t

L8P-85-32, 22 MC 434(1985) 2.11.2.2 |; 3.5.2.2
-I

'

6.16.1.3
,

-

L87-85-39, 22 MC 755(1985) 3.11.1.1

1 LBP-85-41, 22 MC 765(1985) 2.11.4
:

'

i *

! i

!

! O O #
------'----__m__n_ --_..-______m_u_____ _e -m__- ___ae,L -gm-s._q.- g.wg .h-*NMk-'ur--t -- ygw-4-e---g *g u'N eaaWyeg am ww vsw e s +-W~--ee.oe ww eg ,- Mup. ipee w9*' * -4**:P= w 4 Mfr.*M#dF9-TSU'-*1' - - ,
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(COMNCNE PEAK STEAM ELECTRIC STATION 3.1.UEITS 1 AND 2).L8P-86-20, 23 MC 044(1986) 2
,

L8P-87-18. 25 MC 945(1987) 2.11.2
2.11.2.2

L8P-87-27 26 MC 228(1987) 2.11.2

*

(DAVIS-BESSENUCLEARPOWERSTATION)$.8.8ALAS-157, 6 AEC 858(1973)

ALAS-25, 4 AEC 633(1971) 5.7

ALA8-290. 2 MC 401(1975) 6.11

ALAS-300. 2 MC 752(1975) 5.12.2.1
5.4

4 6.11

; ALA8-332. 3 MC 785(1976) 6.4.1.1
6.4.2
6.4.2.1
6.4.2.2
6.4.2.3

|

| (DAVIS-8 ESSE M LEAR POWER STATION, UNIT 1).
1 ALA8-297. 2 MC 727(1975) 3.15
i 5.12.2.1

ALA8-314, 3 MC 98(1976) 5.12.2.1
. ALA8-323, 3 MC 331(1976) 6.3

L8P-87-11, 25 MC 287(1987) 6.16.1.3
'

,

(DAVIS-8 ESSE NUCLEAR POWER STATION, UNITS 1.2.3).
ALA8-385. 5 NRC 621(1977) 5.6.3

5.7
5.7.1<

6.3

; ALA8-560.10 MC 265(1979) 6.3
; LBP-76-8. 3 NRC 199(1976) 2.11.2.2
4

L8P-77-7. 5 MC 452(1977) 4.3
j 6.3 i

i

1

4 -. - ,. ., . , , . -.. . . . , . _. . . ....m _ .. __ _ _ _ _ _ ____ . _ _ _ _ _ _ _ _ _ _ . _ . _ _ __ _ _ _ _ _ _ _ _ _ . _ _ _ __ _ _ _ __ _ _ _ _ _ _ _ _ . _ _ _ _ . _ _ _ _ _ _ _ _ _ _ . . _ _ _
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(OAVIS-8 ESSE NUCLEAR POWER STATION. M ITS 2 Am 3).
ALA8-622.12 MC 667(1980) - 3.18.1 ;

'

3.18.2
,

:

ALA8-652.14 MC 627(1981) 5.6.11

.

(DAVIS-8 ESSE Nti: LEAR P0WER STATION, UNITSI.2.3).
SLA8-378. 5 NRC 557(1977) 3.17'

6.4.2.2 ,

i

(DAVIS-8ES':E STATION UNITS 1. 2. 3; PERRY PLANT, UNITS 1 AND 2). !

ALA8-430. 6 MC 457(1977) 4.4
'

:

| 5.10.3

; CLI-77-22. 6 M C 451(1977)

(DIA8LO CANYON N'JCLEAR POWER PLANT, UNIT 2). .

,'ALA8-254, 8 AEC 1184(1975) 3.16
3.8.1-

i 4.3 ,

5.6.3
, 1

| |
!

(DIASLO CANYON NUCLEAR PONER PL *.f. UNITS 1 AND 2),
ALA8-223. 8 AEC 241(1974) 2.9.3.3.4 ;

: i
i' ALA8-334, 3 MC 809(1976) 2.7 '

3.11.1.2,

! 4.5.2'

,

ALA8-410. 5 MC 1398(1377) 2.11.2.4
4 3.12.4 ;

6.20.4

ALA8-504. E ?eRC 406(1978) 3.16
; 5.12.2 -

5.12.2.1

| ALA8-514. 8 MC 697(1978) 5.12.2.1

| ALA8-519, 9 M C 42(1979) 2.11.5.1 [

; ALA8-580. 11 MC 227(1980) 3.1.2.1
3.14.3i

! 3.3.7 |
-| 4.6

t

i

O O O
. --- -- -. - __ - _ _ . _ _ _ _ _ _. _ _
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i

(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2),
5.6.3

ALA8-583, 11 MC 447(1980) 2.10.2
5.2,

ALA8-592,11 MC 744(1980) 5.6.6.1<

: 6.4.1.1
L

,

; ALA8-598, 11 NRC 876(1980) 4.4.2
i

ALAS-800, 12 NRC 3(1980) 2.10.2 *

2.11.2.5
j ALA8-604,12 MC 149(1980) 3.12.1.2

iALA8-607, 12 M C 165(1990) 3.12.* ;

I

ALAS-644, 13 MC 903(1981) 3.1.4.t,

| 3.16 ,
-

5.1,
i

| 5.15
:ALAO-728, 17 MC 777(1983) 1.8

| 2.9.9 >

c 3.1.2.1.1
| 3.1.2.3
: 3.14.2

3.4.1 '
4.6
6.14.3 !,

? 6.15.1 !
| 6.15.1.1 '

6.15.6
6.16.1
6.20.4' !

,

ALA8-756,18 MC 1340(1983) 4.4.2

ALA8-763, 10 NRC 571(1984) 3.8 f
ALAS-775,i9NRC1361(1984) 3.14.2

4.4.1,

4.4.1.1
4.4.2

' ALA8-776,19 MC 1373(1984) 3.1.2
ALAS-781, 20 NRC 819(1984) 3.4

. 5.10.1
'

5.6.3
! 6.15.7
?

; ALA8-782, 20 MC 838(1984) 5.6.1

i

!

'

i i
t

, .. , , ..,-..,,,w. , - - . w-- , . . , , , ,,3,_m, ,_ .... -_m___ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _____.m____,s _,m____ _ , _ _ _ _ _ _ _ . , _ _ _ . _ _ . . _ _ . _ _ _ _ , , , _ .
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(DIABLO CANYON NUCLEAR POWER FUWIT. UNITS 1 AND 2).
6.24-

: ALA8-811, 21 M C 1622(1985) 3.16

ALA8-813, 26 MC.154(1987) 2.9.5.13
ALA8-877, 26 ffRL 287(1987) 2.9.5.

5.7.1+

6.15.1.2
6.15.7

ALA8-800. 26 MC 449(1987) 2.9.5
~

2.9.5.1
2.9.L.1
3.1.2.6
5.10.3
5.5.1
6.15.7

,

i

CLI-7C-1, 3 M C 73(1976) 5.4
5.8.11

i CLI-80-11,11 MC 511(1980) 3.1.4.2
5.6.7

:

i CLI-60-24, 11 MC 775(1980) 2.9.5.9
6.23.3.2

CLI-80-6, 11 MC 411(1980) 5.16.1
)

CLI-80-9, 11 MC 436(1980) 3.1.4.1

| CLI-81-6, 13 MC 443(1981) 3.1.2.1
| 6.24.1
?

| CLI-82-39,16 MC 1712(1982) 3.4.4
| 4.4.1
i

i CLI-83-32,18 MC 1309(1983) 1.8
! 2.9.C
; 3.1.2.1.1
! 3.1.2.3
! ?.14.2
1 3.4.1
~

4.6
6.14.3,

s 6.15.1
6.!5.1.1
6.15.6
6.16.1
6.20.4

CLi-84-5. 19 MC 953(1984) 6.26

O O O
- . . . _ . . . _ - ---_ _ _ --
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(DIABLO CANTON NUCLEAR PONER PLANT, UNITS 1 AND 2).
.

CLI-95-14. 22 NRL 177(1985) 5.18
5.7.1

CLI-86-12. 24 NRC "1986) 5.7.1
6.1.4

LBP-78-36, 8 NRC 567(1978) 3.12.4
,

LSP-81-5. 13 NRC 226(1981) 3.4.1
,.4.4,

' 4.4.2
1 6.15.~.1

i LBP-86-21, 23 NRC 849(1986) ?.9.5
^

3.1.1,

6.1:

| 6.15.7
,

!LBP-8/-24, 26 NRC 159(1987) 2.9.5,

i 2.9.5.7
,

4

(DOUGLAS POIRT NUCLEAR GENERATING STATION UNITS 1 AND 2). ;ALA8-218, 8 AEC 79(1974) 2.9.5.E,

2.9.5.7
6.20.4
6.9.1

ALA8-277, 1 NRC 539(1975) 3.3.1 !
3.3.1.1 '

| 3.3.1.2
'

3.3.2.1 '
i

3.4.4 i
!
,

!

(DRESDEN NUCLEAR POWER ST.tTION L4IT 1).
CLI-81-25, 14 NRC 616(1981) 2.10.1.1 ,

2.9.4.1.2
2.9.4.2 5

2.9.5.1
2.9.9.2.2 |

6.1.4 '

6.15.1 |
t

LBP-82-52, 16 NRC 183(1982) 2.9.4.1.1 !

2.9.4.1.2 ,
'

2.9.5.1

L

'
!

G

|

_ . . , - . . . , . _ _ _ - , - . . . _ - - - __
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(DUANE AMOLD ENER8V CENTER).
ALAR-1US, 6 AEC 195(1973) 2.10.1 4 <

( 2.10.1.2 '

3.4.2:

! ;

i-
! (EN"RGY SYSTEMS GROUP $PECIAL FUCLEAR MATERIALS LICENSE No. $8MI-21),

f.tI-S3-15, 17 NRC 1001(1983) 2.2'
,

i 6.13 ' .

; t

i t3P-83-65, 18 NRC 774(1983) 2.2 ;
'

2.9.4.1.1
6.13

[
t

: (INRICO FERNI ATOMIC POWER PLANT), -,

ALA8-77, 5 AEC 315(1972) 4.6 ;

! '

:
1 (ENRICO FERMI ATONIC POWER PLANT, UNIT 2),
j ALA8-466, 7 NRC 457(1978) 5 : 6.1 -

.'

5.8.14
6.24.3

ALA3-469, 7 UC 470(1978) 5.9 f-

! 6.14 [
t t

| ALA8-A. , 7 NRC 473(1978) 2.9.4.1.1 '

; 2.9.4.1.2
1 2.9.4.1.4 -

*
2.9.4.2
2.9.5.3 <

i 3.1.2.5 l

6.16.1
; j
j ALA8-707, 16 ."IRC 1760(1992) 2.9.3.3.3 |
: 2.9.3.3.4

4.4.2 -

6.24 .j4

i

ALA8-709, 17 NRC 17(1963) 4.2.2 |,

5.5.1 >
'

. 5.5.2
! 5.5.1 '.

ALA8-739, 17 NRC 1057(1983) 1.8 !
2.9.5.5 j

i 2.9.9 >

; 3.0 !

; L8P-78-11, 7 Nh; 381(1978) 2.9.4.1.1 |
} !

: O O G
_ . - . -. _ . . . . - _ - . _ _ - _ . . . . - .



- .

/] :]:.;
.. .

-( Q .

\~_ / ^ .
): 5

-

;

i
FACILITY INDEX --- JUNE 19e9 - PA8E 21

TENRICO FElWtt ATONIC POWER PLANT, UNIT 2)1.2
-

(- 2.9.4
2.J.4.1.4 >

2.9.4.2 o

2.9.5.3
3.1.2.1 ;

- 3.1.4.5
'

6.1.4.4
6.15-,

i 6.15.6
; 6.16.1

!' L8P-78-13. 7 NRC 583(1978) 2.9.3.6
.

2.9.4.1.1 >

i 6.3 i

6.3.1 i>

I LdP-78-37, 8 NRC 575(1978) 1.7.1
. 2.11.1
| 2.11.2.1

'

1 2.9.4
' 2.9.4.1.2 ,

2.9.5.6'

3

L8P-79-1. 9 NRC 73(1979) 2.9.3.1i
'

2.9.4.1.1 .1
2.9.4.1.2' '

2.9.4.1.4 ;

3.16 .

:
' L8P-P?-96, 16 NRC 1406(1982) 2.9.3.3.3

'
,

;

| .

!
! (ERWIN. TENNESSEE),CCLI-80-27, 11 M 799(1980) 6.29.1 |4

'
,

b

'

(EXPORTTOSOUTHKOREA)$(1980){ CLI-80-30, 12 NRC 25 2.9.4.1.3 :
i3.2.-

3.4.6 :

i

(EXPORTS TO TAIWAN). ,

i CLI-81-2. 13 NRC 67(1981) 3.2.1 .i
3.4.6 ;

,
' 6.21. 1.1 i

Ii

!-

i

|
'

t

i
'

t

|
, + ~r e. ., ., , -. ......an.- ~_.+,_______.-_.___....-_.___-a__,_..... _ .- __ - _ . _ _ . . _ _ . _ _ . _ . _ . . .
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(EXPORTS TO THE PHILLIPINES). ~

CLI-80-14. 11 MC 631(1990) 5.7.1
.6.29.2.1
6.29.2.2,

!

CLI-80-15, 11 MC 672(1980). 6.35.1.1
6.29.2 .

I
.

(FINANCIAL ASSISTANCE TO FARTICIPANTS IN COMISSION PNOCEEDINGS).CLI-76-23, 4 NRC 494(1976) 2.9.10.1
:
|'
,

'
(FLOATING NUCLEAR POWER PLANTS),

t

ALA8-489. 8 MC 194(1978) 1.8
; 3.1.2.5
i 3.3.1 t

6.15.7 *

6.16.1 ''
'

?.16.1.1
O.18' '

6.23.4

| ALAd-500. 8 NRC 323(1978) 5.14

{ L8P-79-15, 9 MC 653(1979) 6.15.2

:
!

(FORT CALHOUN STATIONLBP-77-5. 5 MC 43f(UNIT 2), i
,

1977) 1.11 '

;

'

(FULTON GENERATIM STATION
j ALA8-206, 7 AEC 841(1974) UNI 13 1 AND 2),2.9.7

ALA8-657, 14 MC 967(1981) 1.3i '

! 1.9
: 3.1.2.1.1 !

3.4.3 h

L8P-79-23.10 MC 220(1979) 3.1.2.5
6.24 -t

| 8.6

| L8P-84-43, 20 M C 1333(1984) 1.9
'

i

(8iE NORRIS OPERATION SPENT FUEL STORAGE FACILITY).L8P-82-14 15 MC 530(1982) 3.5.2
;

! e e *
. _ - . _ _ . _
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(GETR VALLECITOS)MC
*

LP./-83-19. 17 573(1983) '2.5
2.9.3
2.9.4
2.9.5 I

'

L8P-84-54, 20 NRC 1637(1984) 2.9.3.3.3
3.6

L8P-85-4, 21 M C 399(1985) 3.17
3.5

,

I

|
(GRAND GULF NUCLEAR STATION UN

j CLI-84-19. 20 NRC 10$5(1 M )IT 1).
i

6.1

] L8P-84-19. 19 MC 1076(1984) 6.1.4 ,

{ L8P-84-23,19 MC 1412(1984) 6.1.4 i

L8P-84-39, 20 NRC 1031(1984)' 6.1.4
'

i

'

(GRAND GULF NUC' ~ R STATION} UNITS 1 AND 2).ALA8-130. 6 M.1 423(1973 2.6.3.3
2.9.3
2.9.5.1
2.9.5.3
3.E '

ALAS-140, 6 AEC 575(1973) 2.9.7 '

5.10.1

ALA8-195. 7 AEC 455(1974) 5.13.1.1
5.4

: ALA8-704. 16 NRC 1725(1982) 2.9.3.3.3 '

! 2.9 3.3.4 r

6.2ts.2 +

| 6.20.4

L8P-73-41. 6 AEC 1057(1973) 2.9.3.5 i

7 2.9.8 |

| L8P-82-92. 16 NRC 1376(1902) 2.9.3.3
1 3.1.2.7

6.20.4

|
-

i ,

. . ,, .. . - . _ . . . - . , . . . _ - . . _ _ _ . . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ . _ _ _ _ _ _ _ _ _ _ . . . . _ _ _ _ . _ . _ . _ _ _ _ _ _ _ _ _ _ . _ . _ _ _ _ _ _ _ _ _ _ . _
_
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(GREENE COUNTY NUCLEAR PLANT).
ALA8-434, 6 INIC 471(1977) 2.9.7

ALA8-435, 6 MC 640(1977) 5.12.2.1

-t

{GREEM000 ENERGY CENTER UNITS 2 AND 3).
'

ALA8-225,8AEC379(1474) 2.8.1.1
3.1.4.1

ALA8-247, 8 AEC 936(1974) 6.15
6.15.E.2

; ALA8-376, 5 NRC 426(1977) 2.9.4.1.1
2.3.7'
3.1.2.4
5.4

i 5.8.1

| ALAS-472, 7 MC 570(1973) 2.9.7
5.4i

'
5.8.1

f ALA8-476. 7 hMC 759(1978) 2.9.3.3.3

;

.
'

(H. 8. ROBINSON. UNIT 2)1079)
I!

ALA8-569,10 MC 57,7( 6.15.6.1
.

! 6.15.8.5
< ,

| L8P-78-22. 7 M C 1052(1978) 6.15.8.4 '

>

!

(HANFORDNO.2NUCLEARPOWERPLANT)3.10 |

'

ALA8-113, 6 AEC 251(1973)

! f
4 :
; (HARTSVILLE NUCLEAR PLANT UNITS 1A.2A 18.291,
| ALA8-367. 5 NRC 92(1977) 3.It '- [
1 3.11.1.1.1 -

' 3.13.1, i

| 5.10.1
.

! 5.18.3 t

5.6.3 ,

i ALA8-380. 5 MC 572(1977) 3.1.2.3
'

6.15.8.1
i 6.19.2

.

t

| 6.9.1
;

; '

!
4 i

e e 9: >

_ - . - . . . _ _ . _ _ _ . _ _ _ _
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I (MARTSVILLE MCLEAR PLANT UNITS 1A 2A 18 28),

ALAS-409, 5 MC 1391(1977) 5.I3.4
,

ALA8 418, 6 MC 1(1977) 4.5-
| 5.12.1
|

ALA8-463, 7 NRC 341(1978) 3.1.2.7
3.11.4
3.13.1
3.14.3
3.16
3.7.0
4.3 -
4.4
5.5.1
6.7.1 ,

6.7.2 -

ALA8-467, 7 MC 459(1978) 4.5 i

5.1
5.4
5.5
5.6.1
5.8.15;

i ALA8-554, 10 MC 15(1979) 3.5 [
! !
; )

I
(HOPE CREEK EUJERATING STATION, MIT 1)I.1ALA8-759, 19 MC 13(1984) 3.1.

3.1.4.2 '

3.17

! |
i

'

1 (HOPE CREEK GENERATING STATION, UNITS 1 AND 2),
! ALA8-251, 8 AEC 993(1974) 5.2 5

: -

| ALA8-394, 5 MC 789(1977) 5.10.3 '

| ALA8-460, 7 MC 204(1978) 4.3 ;

! ALA8-518, 9 MC 14(1979) 4.3 !

6.15.1.2'

6.16.4 h
i L8P-77-9, 5 MC 474(1977) 2.9.3.3.3 _i

i
L8P-78-15, 7 NRC 642(1978) 3.12 i

t>

'

'

.;

i

.|
i

t. . . , . . , . .- . . . . . . - . . . . . - . _ . - _ _ _ _ - - _ _ _ _ _ _ - _ - _ - _ _ _ . _ _ _ _ _ _ - _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _
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(NUPSOLOT BAY PONER PLANT UNL8P-88-4, 27 NRC 236(1 M )IT 3),6.1.4
e

(IMPORT OF SOUTH AFRICAN URANIUM ORE CONCENTRATE),
Ct.'-67-6, 25 NRC 891(1987)- 2.9.4.1.3

3.3.6 -

,

| (INDIAN POINT NUCLEAR STATION, UNITS 1, 2 AND 3),
ALA8-304, 3 NRC 1(1976) 2.9.4.1.4

5.2
6.16.1

i

(INDIAN POINT STATIONL8P-82-1, 15 NRC 3f(UNIT NO. 2),
'

1982) 1.7.1
2.9.3.3.3g

-

(INDIAN POINT STATION UNIT 2 I

j ALA8-159, 6 AEC 1061(1973)), 5.10.3
tALA8-188, 7 AEC 323(1974) 6.16.2
|.

ALA8-209, 7 AEC 971(1974) 6.16.3.

|'

ALA8-243, 8 AEC 850(1974) 2.9.1 f
;

iALAB-369, 5 NRC 129(1977} 5.2 '

,

ALA8-399, 5 NRC 1:56(1977) 6.15.8.1
l

ALA8-414, 5 NRC 1425(1977) 5.15-

r

5.7 L

ALA8-453, 7 NRC 31(1978) 6.15.8.14

| ALA8-75, 5 AEC 309(1972) 3.10 |

CLI-74-23, 7 AEC 947(1974) 2.9.5.9
6.16.1.3

: 6.16.2
4

|

i (INDIAN POINT STATIOJ, UNIT 3),
tALA8-281, 2 NRC 6(1975) 5.12.1

5.13.1.2 |

5.4 ,

4

! O 9 9 ;
_. - _ _ _ _ _ _- _
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(INDIANPOINTSTATION(1974)
UNIT 3).

CLI-74-28. 8 AEC 7 3.4.2
,

CLI-75-14. 2 MC N35(1975) 3.9
6.15 *.1

.

(INDIAN POINT STATION
ALA8-357, 4 MC 54$(UNITS 1, 2 RNO 356.1.61976)

CLI-75-8. 2 NRC 173(1975) 6.24.1 -|6.24.3

CLI-77-2, 5 MC 13(1977) 3.7
6.5.4.1 '

CLI-77-4. 5 NRC 31(1977) 6. .5
,

! (INDIAN POINT STATION
ALA8-319. 3 NRC 18E(UNITS 1. 2. AND 3)5

'

1976) 3.1.2.
!'

3.4.2 '

; 6.16.1.3 '

f ALA8-377. 5 MC 430(1977) 2.6
j!j 3.3.3

'
5

(INDIAN POINT UNIT NO. 2)5((982)IK3IAN POINT UNIT NO. 3).-

L8P-82-12A. 15 NRC 51 1 3.1.2.4:
'
'

L8P-8':-128, 15 NRC 523(1982) 3.1.2.4
4

-!L8P-82-25, 15 NRC 715(1982) 2.10.2,

i'

2.9.4.1.2

3

(INDIAN POINT CtIT
2)$4(1983)* (INDIAN POINT UNIT 3).2.9.5 ;L8P-83-5, 17 NRC 1

s

(INDIAN POINT, UNIT NO. 2);
L8P-82-23, 15 NRC 647(198(2)3.1.2.I !

INDIAN POINT UNIT NO. 3).
; 5.14
i

| (INDIAN POINT, UNIT NO.2): (INDIAN POINT, UNIT NO.3).
.

L8P-82-105. 16 NRC 1629(1982) 2.9.5

i

, , . - . _ . ~ . . _ , . . . . , . - , - . _ . . - ~ ~ - . - . __..-~_.-.-----_-__._m _ _ _ - __.m -_.____-
-

_
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-

(INDIAN POINT, UNIT NO.2); (INDIAN POINT, UNIT NO.3),
3.4
6.20.3

3 L8P-82-113, 16 MC 1907(1982) 2.11.3

i

i (INDIAN POINT, UNIT 2); (INDIAN POINT, UNIT 3),
i CLI-81-1,13 MC 1(1981) 3.1.2.7

5.16.1
.

CLI-81-23,14 MC 610(1981) 3.1.2.7
5.16.1'

CLI-82-41, 16 M C 1721(1982) 1.8.

6.5.3.1

CLI-83-16, 17 NRC 1006(1933) 1.8
6.10.1+

i 6.24

L8P-83-29, 17 NRC 1117(1983) 3.13 |
I

'

t

4 l'

(INOIAN P07NT2.5. UNIT 3),(INDIANPOINT, UNIT 2)E7(1982)|
CLI-82-15, 16 MC 3i

3.1.2.7'

?

>

,
(JAMESPORT NUCLEAR POWER STATION, UNITS 1 AND 2),

ALA8-318, 3 MC 186(1976) 5.12.2.1 .

};

,

(JAMESPORT NUCLEAR STATIONALA8-292, 2 NRC 631(1975) UNITS 1 AND 2),2.5.3
2.9.3.3.3
2.9.4.1.1
2.9.4.1.4 :

ALA8-353, 4 NRC 381(1976) 5.12.2.1
' 'ALA8-481, 7 NRC 807(1978) 5.7.1

L8P-77-21, 5 NRC 684(1977) 6.15.3 ,

6.15.3.1 j
i

(JOSEPH M. FARLEY NUCLEAR PLANT, UNITS 1 AND 2), f
CL1-74-12, 7 AEC 203(1974) 3.17

!,

i !
i

i e e e :

-- . _ _ - _ _ _ _



-S q - -
~

d
.

:mr

.

r

'

FACILITY INDEX --- JUNE 1988 PA8E 29

(JOSEPH M. FARLEY NUCLEAR PL4NT, UNITS 1 AND 2).i

6.6.2,

4-
'

CLI-81-27, 14 NRC 795(1961) 5.7.1
L8P-77-24, 5 MC 804(1977) 6.3

!
'

(JOSEPH M. FARLEY PLANT
-I ALA8-182.7AEC210(1974) UNITS 1 AND 2)5.32.9.
j 3.17
2 3.4.1

3.5 ,

3.5.3 r
,

;

i

(KEWAUNEE NUCLEAR POWER PLANT).,

| L8P-78-24, 8 NRC 78(1978) 2.9.3.1
,

; 2.9.3.3.3
'

1

.

I

I

i (KOSHKONONG NUCLEAR PLANT. UNITS 1 AND 2).
j CLI-74-45, 8 AEC 928(1974) 2.11.1 ,

!
4

| (KOSNKONONG NUCLEAR POWER PLANT, UNITS 1 AND 2).
; CLI-75-2,1 MC 39(1975) 3.3.2.2 i

!
(KRESS CREEK DECONTAMINATION).

ALA8-867, 25 MC 990(1987) 3.1.2.1

L8P-85-46, 22 MC 843(1985) 2.11.5.2 !'
3.1.2.6

4

I (LA CROSSE SOILING WATER REACTOR),
; ALA8-497. 8 MC 312(1978) 3.1.4.1 *

j ALA8-614, 12 NRO 347(1980) 3.1.4.2 |

LBP-80-26,12 MC 36/(1980) . 2.2 I
! 6.24.7 '

6.24.8
||

LOP-81-31, 14 NRC 375(1981) 3.3.6
,

,' L8P-81-7.13 MC 257(1981) 6.24.5

.

-

. _ _ _
. . .- . , , . w e , ,. ,-v.,, v. e g- ,- y n ,-. ,- ,,,wa., -mm~. 4,_ x e. ,,_ , , _ . , __ , , ,_ __ _ , . ___,, ._ e, w.__,_ _ _ _ _ , _ _ _ _ _ _ , _ - - , . , _ _ _ _ , ,
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(LA CROSSE SOILING WATER REACTOR). *

L3P-82-58, 16 NRC 512(1982) 3.5
3.5.1
3.5.2
3.5.3
6.15.4
6.15.5
6.15.6 |

.,

j 6.15.7
> .

! !
!

i (LACROSSE 80! LING WATER REACTOR).
L8P-88-15, 27 MC 576(1988) 1.9

. 3.1.2.1
! 6.15.1.1 i

j l

,

(LASALLE COUNTY NUCLEAR STATION. UNITS 1 AND 2). |
ALA8-153. 6 AEC 821(1973) 4.4

4.4.2
t

; CLI-73-8. 6 AEC 169(1973) 2.8.1.1
3.1.4.1;

i i

I

(LINERICKGENERATINGSTATION) UNIT 1)0.5.1
,

'ALA8-833, 23 NRC 2S?(1986 2.
2.9.7

| ALA8-835, 23 NRC 267(1986) 5.7.1 :
!

LSP-86-9. 23 NRC 273(1986) 2.9.3.1

| 2.9.3.3.3

ff LSP-88-12. 27 NRC 495(1988) 3.5.2.3
-

\

(LINERICK GENERATING STATION, UNITS 1 AND 2).
. ALA8-262. 1 NRC 163(1975) 2.9.9.1
'| 6.15.3
; 6.20.4

AM8-726,17 NRC 755(1983) 3.1.2.1 .

5.6.1 |
,

1 !

! ALAS-765. 19 NRC 645(1984) 2.2
1 2.9.5.5
! 3.1.2.1

3.4.1>

6.13 |

.

;

i 9 9 9 |
_ _ _ _ . _ _ _ _ _ _ _
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(LIMERICK GENERATING STATION. MITS 1 AND 2).
1 6.5.4.1
2

ALA8-778. 20 MC 42(1984) 5.5.1
5.8.11
6.13

i 6.16.1
!

ALA8-785. 20 NRC 848(1984) 3.1.2.1.1
6.15.1 |

6.16.1,

6.5.1,

! 6.5.4.1
,

ALA8-789, 20 NRC 1443(1984) 2.9.4.1.1
5.7.1
6.26

1
:ALA8-804. 21 NRC 587(1985) 2.9.5

2.9.5.1
,

3.1.2.1.1 I
i r

i. ALA8-806. 21 NRC 1183(1985) 2.9.5.1 '

'2.9.5.13 '

j 2.9.5.5
i 2.9.5.8

1

i
,

, ALA8-808, 21 MC 1595(1985) 2.9.9.2.2
: 3.11.1.1

5.7.1
; 6.16.1.3 ,

! ALA8-814. 22 NRC 191(1985) 5.7 ;
5.7.1 ;

tALA8-819. 22 NRC 681(1985) 2.9.5 t

2.9.5.1 i

2.9.5.5
3.1.2.1

; 3.1.2.7
3.1.4.2
3.11.1.1
3.11.1.1.1
3.11.1.3,

3.12.4
13.8 I

4.3
>5.10.3
,6.15

6.15.1.2
6.15.3
6.16.2
6.20.2 !

6.20.3-
t

t

' -i . _.

,

r

__ ._., ._. ._ . .. _. . ~ _ . . . . . . _ . . . . . _ . ~ . . _ . . . _ . _ . _ _ _ . _ _ . _ . . _ .__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ . _
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(LINERICKSENERATINGSTATION) UNITS 1AND2),'ALA8-323, 22 NRC 773(1985 4.4*

' ALA8-828,'23 NRC 13(1986) 2.9.3.3.3
2.9.5.134

'
2.9.5.5
3.14.2.

4.4.1
4.4.1.1
5.10.3a

i 5.4
; 5.5.1

5.8.1
.

,' ALA8-830, 23 NRC 59(1986) 3.1.2.1 *

! ALA8-834, 23 NRC 263(1986) '4.4.1.1
4.4.2

i

1- ALA8-836, 23 NRC 479(1986) 1.8
,

, 2.9.5.1
1 2.9.5.6

3.1.2.6 i2

; 3.11
4 3.13
; 3.13.1
: 3.14.3
!

;

3.3.6 ;
| 3.7
i 5.10.1 1

| 5.5.1
'

'

; 6.16.1.3 i

6.16.2'

i

! ALAB-840, 24 NRC 54(1986) 4.4.7
|, 5.6.1 :
' ALA8-o4*i, 24 NRC 220(1986) 1.8

,

2.11.1 ,

2.9.5
2.9.5.1

'

3.1.2.4 i
, 5.1 '

i 5.2 *

| 5.5.1'

6.16.2
i

ALA8-857, 25 NRC 7(1987) 1.8
3.1.1 '

! 3.7
5.19.1

i ALA8-863, 25 NRC 113(1987) 2.11.5
| 3.11.1.1.1 .

t !

! r

; e e e ;

. . . . . .- - -_ -_
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(LINERICK GENERATING STATION, UNITS 1 AND 2).
5.1
5.10.3
5.5.1

. 5.8.2
+

CLI-85-13, 22 NRC 1(1985) 5.7

CLI-85-15, 22 NRC 184(1985) 2.11.1 :
2.9.5'

3.1.4.1
5.7

CLI-86-18, 24 NRC 501(1986) 4.4.2 t

5.6.1
6.4.2
6.5.1

CLI-86-6, 23 NPJ 130(1986) 4.4.1 ,

4.4.2 -
i !

LSP-82-43?.. 15 NRC 142(1982) 2.9.3,
;

2.9.4.1.1 ',

l 2.9.4.1.2 '
'

2.9.4.2
3.4.1 1

6.15 4

| 6.15.1

L8P-82-72 16 NRC 968(1982) 6.14 t

6.15.8 |'

6.15.8.4 -

, L8P-83-11, 17 NRC 413(1983) 6.15.6
; 6.15.8

6.15.8.5
,

I L8P-83-25, 17 NRC 681(1983) 3.1.2.1.
: 5.6.1 ;

5.8.10
i I
'

L8P-83-39. 18 NRC 67(1983) 1.8
2.5.5.5
2.9.5.8

! 3.6
E 3.4
i

L88-84-16, 19 NRC 857(1964) 3.1.2.1 !
-

3. 4.1 -
< 6.13
i
'

L8P-84-18, 19 NRC 1020(1984) 2.9.5.8

L89-84-31, 20 NRC 446(1984) 6.15.3
j!-

i

s

.. . , .. . . . , . , . . . _ _ . ~ _ _ _ _ . . . .. -._. . . . . , ._ .. . . . . . . _ . _ . . _ . . _ . . . . _ _ . . _ __ _ .____ _ _
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I :

i (LOW EINIICHE0 URANIUN EXPORTS TO EURATENt MEIGER IIATIONS),
'

'

CLI-77-31, 6 NNC S49(1977) 2.9.10.1

<

{ (MAIIIEYANKEEATONICPeutRSTATION)5.10.2.1
*

A*.A8-144.., 6 AEC 62S(1973) !

ALA8-161, 6 AEC 1003(1973) 3.7.2 -
,

; 5.5.1 [

ALAS-166, 6 AEC 114S(1973) 3.7.2
1 5.12.1 f

t

ALAB-175, 7 AEC 62(1974) 3.7.2*
,

CLI-74-2, 7 AEC 2(1974) 3.7.2
i 3.9 ,

!

| CLI-83-21,18 INIC 157(1983) 6.10.1 |
|

| LSP-82-4, 15 INIC 199(19N2) ~2.9.3.1-

,

i 2.9.3.3.3
;

'

'
; (MAIIUFACTultIIts LICENSE FOR FLOATINS IIUCLEAR POWER PLAllTS), i

'
i ALAS-606, 16 lutC 454(1982) 4.3
; +

' ALAS-609, 16 IMC 887(1982) 4.6 '

j
CLI-82-37,16 INIC 1691(1982) 4.3 |

|

i L8P-75-67, 2 IWtc 813(1975) 2.11.5.2 f
| 2.9.2 !

3.3.2.1
3.3.2.4

'
,

i
*

(MAPSLE NILL IIUCLFAR SEIIERATIIIS 51ATION UNITS 1 Afl0 2),
ALA8-316, 3 NItC 167(1976) 2.5.I ,

3.1.2.1 +
4

3.4 i
'

!

.

ALAS-322, 3 NIIC 328(1976) 2.9.4
; 2.9.4.1.2

,

'

! ALAS-339, 4 INIC 20(1976) 2.9.3.3.3 i

: 2.9.7.1 i
5.12.2 P

'
i 5.5.3

5.8.4.1;

,

.

| 9 9 9 1

.. . - - . _ - - - _ _ _ _ .
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.(MAR 8L5 HILL' NUCLEAR GENERATING'5TATION INIITS 1 AND 2).
ALAS-371. 5 NRC 409(1977) 3.3.1'

.i
e 5.12.2.1 "
.

-ALA8-374.-5 NRC 417(1977). 4.6
5.12.2.1.2

ALA8-393. 5 NRC 767(1977) 5.12.2.1

ALA8-405. 5 NPC 1190(1977) 3.15
; 5.12.2.1-
.

ALA8-437. 6 NRC 630(1977) 5.7.1,

ALAB 459, 7 NRC 179(1978) 1.1 !3.11.1.4 1

3.3.2.4
3.3.4

[
,

5.13 ~, '

.

5.6.1
6.15.3 '

'

ALAB-461. 7 NRC 313(1973) 3.1.2.5 i
3.1.2.7 "

3.13.1
5.10.1 ::

l -!5.4
5.5 '

| 5.8.7 '!
6.16.1.3 '

,

ALA8-493. 8 NdC 293(1978)- 2.7
i

3.1.2.6' '

;

.3.64.5 ''

; 5.12.1
,5.15.1t

! 5.18 '

| 5.19.4
i 5.7.1
; 6.18- 'ii 6. 5.1 .

6. 5. 2 ..

ALAB-530. 9 NRC 261(1979) 4.4 f
!

CLI-80-10.11' NRC 438(1980) -2.9.3.1-
!| 2.9.4.1.1
>

2.9.4.2- -
- 6.24 '

| 6.24.1.3

LBf-86-16. 23 NRC 789(1986) 6.14.3 i
'
,

.

1

|-

_ _ _ _ _ _ _ _ _ . . _ _ . _ _ _ _ . _ _ _ _ _ _ _ _ . _ _ = _ _ _ _ _ . . _ _ _ _ . , _ _ _ -. . _=- _ . _ . . _ _ . .._. . _ . . . . . . - . . _ - . _ . . .
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(M48tBLE HILL NUCLEAR GENERATING ST3 TION. UNITS 1 AND 2).
'L8F-86-37. 24 INIC 719(1986)- 1.9

3.1.2.1-

,

(MIDLA800 PLANT. UNITS 1- AND 2),
ALAB-101, 6 AEC 60(1973) 2.8.1-s

2.8.1.1-

.2.8.1.3
3.1.4.1

; ALAB $15, 6 AEC 257(1973) 5,10.2.2

ALAB-11" # AEC 263(1973) 2.11.5

ALA8-12'. AEC 322(1973) 2.11.5
~

2.11.6 ,

5. 4 - ~'d

5.8.3.1

ALA8-123, 6 AEC'331(1973) 3.1.1 >

'

3.10
3.7.2
5.5.1

j 5.5.2

1 ALAB-235, 8 AEC 645(1974) 4.3.1
| '6.14.2.1

ALA8-270. 1 NRC 473(1975) 5.10.1
5.10.3

: 5.13.2

; ALA8-282. 2 NRC 9(1975) 5.2

| ALAS-283, 2 NRC 11(1975) 6.24.5
ALA8-315, 3 NRC 101(1976) 6.24.5 !,

: Al.A8-344. 4 NRt. 207(1976) 5.8.2 .

i .. i

f ALA8-379. 5 NkC 565(1977) 3.12 ~!

3.12.2 e

4

ALA8-382. 5 NRC 603(1977) 2.9.10.2' 3.12.3

ALAB-395. 5 NRC 772(1977) 5.15.2,~

5.18 ,

5.19.3
5.6.2

- 5.7
5.7.1,

i

I
I

| 9 9 9
. -

- - . _ _ - ._ m
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(NIDLAND PLANT, UNITS 1 ANO f).-

ALAB-417. 5 NRC 1442(1977) 5.4
6.14.3:
6.4.1.1

.ALAB-438, 6 NRC 538(1977) 2.11.6
5.12.2.1

ALAS-458, 7 NRC 155(1978) .4.3
-' 5.15.3 !

t 5.7.1
5.7.2
6.15.4.2

ALAB-468. 7 NRC 464(1978) 3.3.4
5.8.2

ALAB-541. 1 MRC 436(1979) 5.12.2.1
ii. 5.8.2
|ALA8-634, 13 NRC 96(1981) 5.12.2.1 '

ALAB-6/4 15 NRC 110(1982) 3.1.2.1
j 3.1.2.1.1

ALAB-684 16 NRC 162(1982) 3.1.2.5
5.4 '

1

_i

ALAB-691, 16 NRC 897(1982) 1.5.2-
3.1.2
3.7.1
4.2 '

4.2.2
4.6'
5.1
5.5.1,

6.4.14

!
6.4.1.1

,

; ALA8-764. 19 NRC 633(1984) 2.11.2
2.11.2.4

'2.11.2.5
2.11.6

ALAB-842, 24 NRC 197(1986) 2.9.9.3
i

2.9.9.4
-

CLI-74-3. 7 AEC 7(1974) 6.24.4>

, ,

CLI-79-3. 9 NRC 107(1979) 6.4.2.2

3 CLI-83-2, 17 NRC 69(1983) 1.5.2
.,

4
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. .

(MIDLANO PLANT UNITS 1 AND 2)..i:
.

LSP-74-54. g AEC 112(1974) 3.7'4

L8P-78-27, 8 NRC 275(1978) 2.6.3.3
2.9.3.1-,

2.9.4
2.9.7
5.8.1'

L8P-81-63. 14 NRC 1768(1981) ~2.11.2.6
'

. . 3.12
.

,

'

6.5.4.1''

'L8P-82-118. 16 NRC 2034(1982) 6.21

. L8P-82-63. 16 NRC 571(1982). 2.9.3.1
i 2.9.3.3.3=

-

2.9.5.5
6.15.6

~6.211

6.8
;

] L8P-G2-95. 16 NRC 1401(1982) 6.15.6

! LBP-83-28. 17 NRC 987(1983) 2.9.9
2.9.9.2.2+

3.13

L8P-83-53. 18 NRC 282(1983) 2.11.2
2.11.2.4

LBP-83-64. 18 NRC 766(1983) 2.11.2
2.11.2.4

L8P-83-70. 18 NRC 1094(1983) 2.11.2.4

L8P-84-20. 19 NAC 1285(1984) 1.5.2
2.9.5.4'

2.9.5.5
4 3.7.3.7

4.4.2
f

L8P-85-2. 21 NRC 24(1985) 2.9.9.3
5

2.9.9.4

,

(NONTAGUE NUCLEAR POWER STATION. UNITS 1 AND 2).'

LBP-75-19. 1 NRC 436(1975) 1.8
6.5.3.1

,
-

,

I

O O O
.

- - . - _ _. =
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(MONTICELLOPLANT, UNIT 1)) = 2.11.2.4ALA8-16, 4 AEC 435(1970.

6.23.3.1,

. .ALA8-6114 12 NRC 301(1980) 4.6

ALAB-620,.12 NRC 574(1980) 3. 4.3 -

4 AEC 440(1970) 2.11.2.4 '

6.23.3.1

.

(NEP UNITS 1 AND 2)*
LBP-78-18, 7 NRC 932(1978) 2.9.3.3.3,

LBP-78-9. 7 NRC 271f1978) '1.5.1
1.8.

3.1.2.5
6.16.1

?
t.

I(NINE NILE POINT NUCLEAR STATION, UNIT 2).
ALA8-264, 1 NRC 347(1975) 3.16

3.7.3.2
*

4.4.2
5.2

i
. 5.6.3-
i 6.15.3
,

LSP-74-26, 7 AEC 758(1974) 3.10,

LBP-83-45, 18 NRC 213(1983) 2.10.2
i2.9.4.1

| 2.9.4.1.1
,

, .

!

(NORTHANNANUCLEARSTATION) UNITS 1AND2),ALAB-146, 6 AEC 631(1978 2.9.3.2,

2.9.4.1.4 '

,,

:
'

ALAB-256, 1 NRC 10(1975) 2.9.1
,i 3.16

3.7'
3.8
4.3

ALAB-289, 2 NRC 395(1975) 2.9.3.3.3
,

ALAB-324,'3 NRC 347(1976) 1.5.2. '
,

ALAB-342, 4 NRC 98(1976) 2.9.3.3.3

i 1

.I'

..

||
| 1
,

,

- , -. , . .. . . .. ..
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-

'(NORTH ANNA NUCLEAR STATION, UNITS 1 AND 2)4
'

2.9.3.3. -l*

' 2.9.4 .

2.9.4.1.1
2.9.7.1 . I,

',

- 5.5.3

ALAB-491, 8 NRC 245(1978) 5.5.1
5.6.1
6.9.2.2 _

'

i .

2.9.4.1.1
',

ALA8-522, 9 NRC 54(1979)
2.9.7.1 , ,'

>ALAB-551, 9 NRC 704(1979)- 4.6
5.19.1
5.5.1 .;4

5.6.1
.!

,

6.5.4 1f
ALA8-555, 10 NRC 23(1979) 3.12.4

3.16

! ALA8-568, 10 NRC 554(1979) 5.10.2 ,

*

ALAB-578, 11 NRC 199(1980) 4.6
5.15,

| ALAB-584. 11 NRC 451(1980) 3.1.1 ,'
3.3.2.4

6

3.5.2.3
3.5.4

1 3.5.5
'

5.5
. 5.8.2 i

6.15.44

i CLI-74-16, 7 AEC 313(1974) 2.11.3
2.11.5

l CL1-76-22. 4 NRC 480(1976) 1.5.2 ,

6.5.4.1 y
'

,
UNPUBL. DEC(1976) 2.9.2

i

(NORTH ANNA POWER STATION UNITS 1 AND 2).
'

! ALAB-741. 18 NRC 371(1E83) 5.12.2 -

! 5.12.2.1

ALAB-790, 20 NRC 1450(1984), 5.1
6.15.1.1i

i

l,

_ _ _ _ __ _ _ . _ _ _ _ _ . _ _ s"._.-_____i_______ _ _ -_____________2__:_.._:A.______________ a *_2 _ 4 .--1 - __e- 1r- - - -=v-m-*-w- +' 'wew'a" '-
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.

(NORTH ANNA PONER STATIONL8P-84-40A, 20 NRC-1195(UNITS 1 AND 2)31984) 2.9.5.

LBP-85-34, 22 NRC.481(1985) 6.15.4
,

| (NORTH N ST NUCLEAR PLANT, UNIT 1)E.9 7
' '

ALAB-2d6, 2 NRC 213(1975)
5.8.1

' 2.7. At u. ' NRC 94(1976) ~
6.5.2

,

ALAL 0% d .~C 153(1980) I.10

. AL? .e ^ t. . Pcc 1125(1981) 1.3
1.9

L8' 4:5, * 'RC 765(194!,) 2.9.10.1
.3.1.2.2
'3.5.1.1

.

,

i (NUCLEAR FUEL RECOVERY AND RECYCLING CENTER), .i
ALAB-447, 6 NRC 873(1977) 2.10.2.

,

(OCONEE NUCLEAR STATION AND NCGUIRE NUCLEAR STATION), ;
ALA8-528, 9 NRC 146(1979) 2.9.3.3.3

2.9.4.1.2
2.9.4.2
2.9.6

1

(PALISADES NUCIEAR PLANT)E80)
'

ALJ-80-1, 12 NRC 117(1 2.11.2.4
2.11.3
6.23.1 . .

1

; L8P-79-20, 10 NRC 108(1979) 2.9.4.1.1 i

2.9.4.1.2 *
,

'

2.9.4.1.4
i 2.9.5.1
'

6.15.1.1' .

!

!.
1

(PALISADES NUCLEAR POWER FACILITY),2.9.9.5 ,

L8P-82-101, 16 NRC 1594(1982).| t

|
' 6

L

,

-h'^~-+"* '

'

' - ''r. *vE- - + .3-..9y .,g, e.w g , , ,. p y .-,# , c 9 , ,,.o., ,,.%.,qn 3,,_ _ _ . _ _ - _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ ._
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(PALO VERDE NUCLEAR GENERATIN8 STATION. UNITS 1, 2'AND 3).-
<- ' ALAS-336, 4 NRC 3(1976j - 4.3 ~~ ~

ALAB-713, 17 NRC 83(1983) 2.9.7-
- i f.6.6 '

4

L8P-82-117A. 16 NRC 1964(1982) J3.1.2.1
,' 3.1.2.6

6.15
6.15.1.2-

'
6.15.6

LBP-82-1178, 16 NRC 2024(1982) 2.9.3 '

2.9.3.3.3
4.4.2,

4

| L8P-82-45. 15 NRC 152(ISC2) 6.15.8
4 .

L8P-82-62. '16 NRC 565(1982) ~5.12.2.1
.

(P4LO VERDE NUCLEAR GE ;iRATING STATION UNITS 2 AND 3).'

ALA8-742, 18 NRC 380(1983) 5.1E.2
. 5.12.2.1

'

t.
1

i' LBP-83-36, 18 NRC 45(1983) 1.8
3.1.2.1,

'
3.1.2.5

1 6.15.1.1 -i
6.15.3
6.16.1.3

5

(PEACH BOTTOM ATOMIC POWER STATION, UNIT 3).
ALA8-532, 9 NRC 279(1979) 4.1

6.15.8.5 .

'
,

i (PEACH B0fTOM ATOMIC STATION, UNITS 2 AND 3).
ALA3-158, 6 AEC 999(1973) 5.7.1

i ALAB-Ic5. 6 AEC 1145(1973) 5.11.2
! ALAB-216, 8 AEC 13(1974) 2.9.5.1 ,

6.16.2 >

ALAB-221, 8 AEC 95(1974) 5.7.1
4

ALAB-389. 5 NRC 727(1977) 3.1.2.1.1
| 5.19.1- ',

t

t

e e 9 :;

. . - . - _ _ _
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''

| (PEACH 80TTOM ATOMIC STATION, UNITS 2 AND 3),
ALAO-540, 9 NRC 428(1979). 5.5.4 4,

_

| ALAB-546, 9 NRC 636(1979) 5.5.4

ALAB-562, 10 NRC 437(1979) 6.15.1.2
) 6.15.8.1
|

ALA8-566, 10 NRC 527(1979) 3.3.5.2
.3.7.1''

'
6.9.1

CLI-74-32, 8 AEC 217(1974) ~2.10.2
.

|'

(PEACH 80TTOMUNITS23(*ISLANDUNIT2}HOPECREEKUNITS1,2),ALA8-640, 13 NRC 457 1981) 3.1
'

.

.
,

(FE88LE SPRINGS NUCLEAR PLANT, UNITS 1 AND 2),
ALAS-273. 1 NRC 492(1975) 2.9.7

5.8.1

ALAB-333, 3 NRC 804(1976) 2.9.4
2.9.4.1.1 |,

| CLI-76-26, 4 NRC 608(1976) 3.3.6 '[
l CLI-76-21, 4 NRC 610(1976) 2.9.4

2.9.4.1.1,

2.9.4.2

,

(PERKIP.S NUCLEAR STATION UNITS 1, 2 3) ,j'

i ALAB-302, 2 NRC 856(1975) E.9.}
s

5.8.1
'

ALAB-431, 6 NRC 460(1977) -2.9.3.3.3

! ALAB-433, 6 NRC 469(1977) 5.12.2 *

' 5.2

ALA8-591, 11 NRC 741(1980) 3.1.2.1

ALA8-597, 11 NRC 870(1980) 5.6.5r

5.8.10,

j (PENKIHS NUCLEAR STATION, UNITS 1,'2 AND 3),
ALAB-668, 15 NRC 450(1982) 1.9

'

1

:

-, . . - ;- _ . _. ,. ,_- _,. ...,_. .-.
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~ (PERKINS NUCLEAR STATION
16 NRC 11E(UNITS-1. 2 AND 3).

.

L8P-82-81. 1982) - 1. 9

(PERRY NUCLEAR F0WER PLANTALAB-294. ? MRC 663(1975) UNITS 1'AND 2).
'

5.2,
,

'ALAB-298. 2 NRC 730(1975) 3.1.2.5

. - ALA8-443.-6 NRC 741(1577)- 3.1.2.1
' ' : 3.1.2.6

..F! 3.14.2 -

3.5.2.3'
3.5.3

j 5.6.4-

', ALA8-675 15 NRC 110(1982) 5.12.2.1

ALAB-706. 16 NRC 1754(1982) - 2.9.5,

5.12.2.1
,

^

ALA8-736. 18 NRC 165(1983) 3.15
3.5.5,

ALAB-802, 21 NRC 490(1985) 2.9.2,

1 '3.1.2.7
3.11.1.1.1
5.10.3- !

6.16.1.2 !'

'

ALAB-805, 21 NRC 596(1985) 5.12.2
5.12.2.1

ALAB-820, 22 NRC 743(1985) 5.7.1-
:

ALA8-831. 23 NRC 62(1986) 6.27 - |

ALAB-841, 24 NRC 64(1986) 3.3.1 I
,

3.5.2.3
- 5.10.3

- : 5.6.3
- 5.8.2 '

6.16.1.3 ,

CLI-86-20, 24 NRC 518(1986) 2.10.2
: CLI-86-22.'24 NRC 685(1986) 1.8
i 5.15.1

CLI-86-7 23 NC 233(1986) 3.14.2
4.4.2

| 4.4.4
i
,

4
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'

(PEARY NUCLEAR PONER PLANT
L8P-81-24.-14 NRC 175(1581) UNITS 1 AND'2).1

-

2.9.4.1.
3.17 i,

3.4.1 -

L8P-31-35, 14 NRC 682(1981) 2.11.4 ~|
2.9.3.3.3
2.9.5.3-
2.9.9.2.2 :n

,
.

j3.7.3.2

L8P-81-42. 14 NRC 842(1981). .2.9.5.7
'

'

? L8P-81-57, 14 NRC 1037(1981) 6.21.2 -

L8P-82-1A. 15 NRC 43(142) 2.9.5.7-

6.9.13 -

; :;
L8P-02-102, 16 NRC 1597(1982) -2.11.2.2,-

!-
i L8P-82-11. 15 NRC 348(la82) 2.9.5.5
'

2.9.5.7

i1.8P-82-114. 16 NRC 1909(1982)- 3.1.2.5
| 3.5

L8P-82-15, 15 NRC 555(1982) 2.9.5.5
; 2.9.5.7

L8P-82-53, 16 NRC 196(1982) 2.9.3.3.3,

5.18 t4

!L8P-82-67, 16 NRC 734(1982) 2.11.2.8 '

| L8P-82-69, 16 NGC 751(1982) 3.1.2.1-
'|

'

|
' L8P-82-79 16 NRC 111(1982) 2.9.5.5'

3.1.2.3

L8P-82-89. 16 NRC 1.~55(1982) 2.9.5.5

L8P-82-9 15 NRC 339(1982) 3.1.2.3

j' L8P-82-90, 16 NRC 1359(1982) '2.9.5.5
:

:! L8P-82-99. 16 NRC 1459(1982) 2.9.5
.

L8P-83-18, 17 NRC 501(1983) 6.17.1
. L8P-83-3. 17 NRC 59(1983) 3.5.2.3
| 3.5.3
. .

L8P-83-38. 18 NRC 61(1983)- 6.13
; 6.15.1.1

;
,

+
,

.- - - - . . . . . , . - . . . . .-- . ~ u-
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-

(PERRY-NUCLEAR POWER PLANT' UNITS 1 AND 2),
~

L8P-83-46. :18 lutC 210(1I83) 3.5.3

L8P-83-52, 18 NRC 256(1983)- 3.1.2

!' L8F-33-77,' 18 NRC'1365(1983) 5.4

L8P-63-79, 18 NRC 1400(1983). 2.11.1 '

eno-83-80, 18 NRC 1404(1983) 2.9.3.3.3
'

i 2.9.5.5-
3

L8P-84-28, 20 NRC 119(1984) 2.9.5.1

L3P-04-3, 19 NRC 282(1984) 1.14.2
4.4.1

LEP-39-32. 22 NRC 442(1985) '2.9.5.6
6.20.4

,

(PHIPPF 8ENU NUCLEAR PLANT-ALAE-596, 8 NRC 533f1970) UNITS 1 AND 2),
*

6.15
' ALA8-752, 18 NRC 1318(1983) 6.5.4.1

j L8P-77-14, 5 NRC 494(1977) 6.15 i

L8P-77-60, 6 NRC 647(1977) 6.15.4.2
i

; (PILGRIN NUCLEAR POWER STATION), |ALA8-81, 5 AEC 348(1972) -5.7.1'

4

ALA8-816, 22 NRC 461(1985) 2.9.3.3.3
'

2.9.4~
*

2.9.4.1.1'

| 6.20.1

CLI-82-16 -16 NRC 44(1982) 2.9.3.1 1

6.24.1.3- '

L8P-85-24, 22 NRC 97(1985) 2.9,3.3.3t

2.9.4
i. 2.9.4.1.1

I

(PILGRINNUCLEARSTATION)I)
'

l ALA8-74, 5 AEC 308(197 5.10.2.1
ALA8-83, 5 AEC 354(1972) 3.1.1 -

| -!
: .:

. . .~ . , _ _ _ .. _, - . . .__ , , _ . _ _ _ _ .___ _ _ . . . . _ _ _ _. ______,m __._
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:'

.(PILGRIM' NUCLEAR STATION).
.

:" '

3.16
4. 2 -

~.

;.
b.

I i(PILGRIM 14UCLEAR STATION UNIT 1),b
ALAC-191'7-AEC417(1$74)- 3.5.1.2

|- - 6.1.4.3-

L ALA8-231 3 AEC 633(1974) 4.6
F 5.8.6
!-
<

(PIL6 RIM Mt CLEAR STATION UNIT-2).
-ALAB-238.8AEC656(1$74) - 2.9.3.3.3
ALA8-209, 1 NRC 411(1975) 2.9.7

5.4
5.C.1

ALA8-479. 7 NRC 774(1978) -3.7
|' 6.16.1

LSF-74-63. 8 .*EC 330(1974) 2.9.3.3.3

L8P-76-7. 3 eRC 156(1976). 2.9.9.5 5,

:
-

3.b

,

(PolMTBEACHNOCLEARPLANT|.
,

ALA8-73. 5 AEC 297(1972, 4.6t

,

I-

. (POINT BEACH NUCLEAR PLANT
ALA8-696. 16 NRC 1245(1$82)INIIT 1)I.11'.1 Ii

3.1.2.4
3.1.2.7.

' 3; 3.2.4 '-
3.3.4 !

'
3.5 .

'

i
5.5.2.1 -

|!4.6
!. - 5.13.2 t

5.4-

ALAB-719. 17 NRC 387(1983)
. 3. 0 --
3.3.1

*
CLI-29-38. 12 NRC 547(1980) 2,9,4.1.1

.. i,

:

'' '
- .

,,m-- .a % - ''-
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,

' C,
t- . . . . . . .

-

. (POINT BEACH NUCLEAA' PLANT ' UNIT:1)$:.14 --- - L8P-80-29. 12 NRC 581(1$80)-
'

'

|
|

|- LSP-82-108s 16 NRC 1811(1982)' ~2.9.5-
2.9.9.5'o

|- 3.6-
~x

l.
~

(POINT BEACH MUCLEAR PLANTALA8-137. 6 AEC 491(197$) UNIT 2)$.7.2!
i 6.23.3.1

ALA8-78. 5 AEC 319(1972) 3.1.1
'3.16 ~
'o.2,

l 5.6.1'
5.6.3 -

! 6.20.4 ;

ALA8-82. 5 AEC 350(1072)- 6.15.8.1
6.15.C.2 y

i

, '(POINT SEACH NUCLEAR PLANT, UNITS 1 AND 2). ,

3 ALA8-656 15 NRC 277(IM2) 5.11
! 5.11.1' '5.11.2 '

ALA8-739. 18 NPC 335(1983) 3.1.2.1 ,

. 5.10.3 t
' 5.6.1

'

LSP-78-23, 8 NRC 71(1978) 2.6
2.9.3
7.9.3.1(

3.1.2.2 >-

L8P-81-39, 14.NRC G19(1981) 3.1.2.4
4

L8P-81-44. 14 NRC 850(1981) 3.1.2.4 ~ !.

! i

i L8P-81-45. 14 NRC 853(1981) 3.1.2.4
~

j 3.4.1

LSP-81-46, 14 NRC 862(1981) 3.1.2.4 I
1

LSP-81-55. 14 NRC 1017(1981)- 3.3.7
3.4.1

1 3.5.3 ,

j 6.23.3.1

L8P-81-62. 14 NRC 1747(1981). 6.23

.

I

: e O O :.
. - _ . .

.- . . - - . _ _ =
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. .

L ((POINT BEACH IR! CLEAR PLANT
l

.

L8P-82_10.- 15NRC341(1982) UNITS 1 AND 2)E2.11.5.
3.7.2j

~

L8P-82-12, 15 NRC 354(1982) 3.1.1
3.1.2.3 y.

LBP-82-19f.. 15 NRC 623(1982) 3.1.2.4
,

|
.L8P-82-2, .15 NRC'48(1982) 3.1.2.7

.

6.23--

|'
LDP-82-244. -15 1RC 661(1982) 3.1.2.3
L80-82-33, 15 NRC 887(1982) . 6.23

L8P-82-42, 15 NRC 130(1982) 6.23.3.1
'

L8P-82-5A, 15 NRC 216(1982) 3.1.1
3.1.2.3
3.1.2.4

' 6.23.3 "

6.4.1.1
.. ;

L8P-82-6, -15 NRC 281(1982) 3.1.1 -
3.1.2.3
4.5

LBP-82-88, 16 NRC 1335(1982) 3.7.2

!

(PRAIRIE ISLAND NUCLEAR 62NERATING PLANT, UNITS 1 AMD 2), ;ALA8-104, 6 AEC 179(1973) 2.9.3-

; 4.3
,

; ALAS-107, 6 AEC 188(197~,)- 2.11.1
2.9.3.1,

i' 2.9.4.1.4 +

2.9.5.11
2.9.7.1

! 5.6.3

ALA8-110, 6 AEC 247(1973) 2.11.1
! 2.9.4.1.4

| 2.9.5.11

ALAB-244, 8 AEC 857(1974) 2.9.11 --
~ 2.9.9.2.1 .t
2.9.9.3
2.9.9.4

'

3. 7.1.3
5.13.1
4.2.1

;

*
>

e

k
'

,

-r _
~ .n, w s e- .s. ,,-,, - we ,+~n3- en,- e.-,, ,--~_,v4:y . .+,g _. _ _ _ _ _ _ _ ,. _ u_ _ _ _ _ , _ ___. ___.__-___,,_x. _ _ . _ _ _ , _ ____.e
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(PRAIRIE ISLAND NUCLEnR GENERATING PLANT, UNITS 1 AND 2), -

4.2.2
5.13.3
5.5
5.5.2' +

ALA8 252, 8 AEC 1175(1974) 12.9.9.2.1
i '3.13.1

,5.1
5.5

NLA8-284, 2 NRC 197(1975) 3.14.1

;. AL48-298. 2 NRC 390(1975) 3.6

; ALA8-419, 3 NRC 3(1977) 3.15 I

3.4
5.12.2.1.1.,

! .. ALA8-455, 7 NRC 41(1978) 3.16
'

5.6.1
*

6.1
6.1.3.1,

,
4 6.15.1

6.15.9
i 6.20.2

! C:.I-73-12, 6 AE!' 241(1973) 2.11.1 ?
2.9.4.1.4 !

i

2.9.5.11i

'
3.5

| CLI-75-1, 1 NRC 1(1975) 2.9.9.2.1 t
2.9.9.3.
3.11.3

13.13.1 '

5.1.

; 5.5
;

(PRAIRIE ISLAND NUCLEAR GENERATING $TATION, UNITS 1 AND 2), iALAS-343, 4 NRC 169(1976) G.15

b

(QUANICASSEE PLANT UNITS 1 AND 2),'

CL1-74-29, 8 AEE 10(1974) 1.9 ~, ,

|
CLI-74-37, 8 AEC 627(1974) 1.9

!

O O #
- -. . --- - . . - _ -
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(R.E.' GINNA IntCLEAR ' PLANT |1983)UNIT 1).
L8P-83-73, 18 NRC 1231 2.5.4 -

-2.9.10.1
i

)I
~

(RANCHO SECO NLCLEAR GENERATINC STATTON),7
.

*
.

!- ALA8-655. 14 NRC 799(1981) 2.9.5.
; 4.6

5.6.3,

'
>

<

(REVISION OF ORDERS TO MODIFY SOURCE MATERIAL $' LICENSES),
CLI-86-23. 24 54RC~704(1986) 6.20.4-

!

>

(RIVER BENO STATION
ALA8-183. 7 AEC E22(1974) UNITS 1 AND 2)E.9.1"

j '2.9.4.1.4
-

2.9.5.1

ALA8-317, 3 NRC 175(1976) 3.7.3.4 '

1

5.2 ' ''

I
| ALA8-329, 3 PCC 607(1976) 2.9.7 .

2.9.7.1
5.8.1

ALA8-358, 4 NRC 558(1970) 2.9.4.1.4
3.6

ALAB-383. 5 NRC 609(1977) 5.6.1
)LA8-444, 6 NRC 760(1977) 2.10.2

! 2.9.3.3.3
2.9.5.7 !'
3.1.2.5

| 3.12.1.2 - !

3.4.2 |.

3.7.3.4
| 6.16.2
2 6.20.3

6.9.2.1,

| L8P-74-74. 8 AEC 669(1914) 2.11.5
,

'

L8P-75-10. 1 NRC .*46(1975) 3.5 -

,

L8P-83-52A. 18 NRC 265(1983) 2.9.9.2.2 '

i

n

'

|

|
i

_-..:-..... . . , . - , . . - . .
_ - _ __________ - __ - __ _ -___ - _ ., ,.
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.

1~
. .

* *(SALEM NUCLEAR GENERATING STATION . UNIT 1),.
ALAS-588. 11 NRC 533(1980)- 5.12.2.1-

.,
.

ALA8-650, 14 NRC 43(1981)- '4.2
4.4.2 ,

.

5.10.1-'

5.10.3.
5.5.1
6.15.1.2' i

6.15.9 ,

LDP-79-14, 9 NRC 557(1979) 3.5.1.2
,

3.5.3
L8P-80-27, 12 NRC 435(1980) 6.15

*
a

(SALEM NUCLEAR GENERATING STATION. UNITS 1 AND 2),
ALA8-136, 6 AEC 487(1973) 2.9.2

!. -2.9.3 ,-

2.9.3.1
,

(SAN ONOFRE NUCLEAR GENERATING STATION bMIT 1), .

CLI-85-10, 21 NRC 1569(1985) 6.2E
,

,

i
'

i
i

(SAN ONOFRE NUCLEAR GENERATING STATION'1 UNITS 1 AND 2),ALAS-680, 16 NRC 127(1982) 5.5i
1 5.6.1 -
| 5.6.3 ,

5.7'

.5.7.1
6.16.1:*

.6.5.1 ,

!

j (SAN ONOFRE NUCLEAR GENERATING STATION, UNITS 2 AND 3),
ALA8-199, 7 AEC 478(1974) 5.7.1

ALAS-2I2, 7 AEC 986(1974) 3.3.2.4.

'
ALA8-268, 1 NRC 383(1975). -3.4,3

~3.7.3.1-
5.6.4
6.16.1'

6.16.3'

! ALAS-432, 6 NRC 465(1977) -5.0.1

!

O O O
. _ - _. . . . ._ . _ _
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- (SANONOFRENUCLEARGENERATINGSTATION}(UNITS 2AND3).-
'

<

ALA8-673. - 15 NRC 688(1982) - 3.1
5.7.1
5.8.13

| ALA8-717, 17 NRC 346(1983) - 1. 8 'i
3.11
3.11.1

'

3.11.1.1
! 3.11.1.1.1

3.11.2
3.17.

3.4,. ,

i 4.2
4.2.2
'6.5.1

| CLI-82-11, 15 NRL 1383(1982) 2.9.9.4- 't

3.13.1',
' 5.12.3

! -L3P-77-35, 5 NRC 1290(1977) 3.1.2.2
6.20.1 R

L8P-81-36, 14 NRC 691(1981) 3.1.2.3
3.4.2'

,

5.14.

4

L8P-82-3, 15 NRC 61(1982) 3.17 ;

,

L8P-82-46, 16 NRC 1531(1982) 3.14.2 '!
!

! (SEA 8R00K STATION ' UNIT 2),
CLI-84-6, 19 NEO 975(1 W ) 2.9.4.1.14

2.9.5.1-

. 3.4.5 .

!
*

i
i (SEAGROOK STATION UNITS 1 AND 2),
- ALA8-271, 1 NRd 478(1975) 3.15 '

i 5.12.2.1
,

ALA8-293, 2 NRC 660(1975) 3.3.1
'3.3.4* *

5.8.2;

i
! ALL8-295, 2 4RC 668(1975) ~.3.3.1 +

3.3.4
j 5.6.2

!' ALA8-338, 4 NRC 10(1976) 5.7 ;
4

. 7
4

F

"

;

'm- a _ -- _ .____-________________-_-_____m__.____m__m._.2m__- m .__m-_.,~_---
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(SEA 8R00K STATION UNITS 1 #ND 2).-i

' . 5.' 7.1

ALA8-349. 4 NRC 235(1976) 3.17-
3.7.3.3
.5.18

;. 5.4-

ALAB-350 '4 NRC 365(1976) 5.18-

ALA8-356. 4 NRC 525(1975) .5.6.1'

'

;- 5.7 ,

r

ALAB-366. 5 NRC 39(1977) 6.15.3.1 '

ALA8-390. 5 NRC 733(1977) .6.20.5

ALA8-422. 6 WRC 33(1977) ~ 3.1.1
3.1.4.3
3.1.5-
3.12.1
3.13.1
3.16
3.16.1,

4.2,

2 4.3 -'

4.4 5

5.6.1 ' '

', 5.6.3
!

6.1.4
6.15,

6.15.4.1 ,

6.15.4.2
6.15.5< '

| 6.15.8.2

ALA8-423. 6 NRC 115(19.7) 4.3
5,6.5

,

.>
ALA8-471. 7 NRC 477(1978) 3.11.1.5 '

3.16
3.7.2

. 3.7.3.6 ' i'
6.15.4
5.15.4.1 .i
6.15.4.2
6.15.6.1.2 '

D i.
'

| ALAB-489. 8 NRC 187(1978) 2.6 !

2.9.9.5 '
<

2.9.9.6
. 3.6

6.17.1

[ /. |

| 9 9 # 1.
. - _. _. .. _ . - _ .
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"($EABR00K STATION UNITS 1 AND 2), * ~

ALA8-495, 8 NR6 304(1978)- 5.15.4-
,

ALA8-499, 8 NRC 319(1978)- 6.15.4 .
_

ALA8-513, 8 NRC 894(1978)-- :3.1.2.1~
5.6.1,

.ALAB-520, 9'NRCE48(1979)- 3.11.1.1
_

- 3.11.1.6 .'

ALAB-548,:9 MtC 640(1979) 5.15.2
-ALA8-557, 10 NRC 153(1979) .6.15.4 $

ALA8-623, 12 NRC'670(1980)- -- 6. 26 -
.ALA8-731, 17 NRC 1073(1983) 5.12.2

ALA8-734, 18 NRC 11(1983) '5.12.2

ALAS-737, 18 NRC'168(1983) 1. 8 - !2.9.6
2.9.5.5

- 5.12.2
5.12.2.1
5.6.1 |

'

ALA8-748, 18 NRC 1184(198?) -3.1.4.1
3.1.4.2

ALA8-749, 18 NRC 1195(1983) 3.1.4.1
3.1.4.2

,

ALAB-751,18 NRC 1313(1983) 3.1.4.1
3.1.4.2

ALA8-757, 18 NRC 1356(1983) 3:1.4.1
3.1,4.2

ALA8-762, 19 NRC 565(1984) 5.12.2.1
ALA8-838, 23 NRC 585(1986) 2.9.7 i

5.12.2.1

ALAB-839, 24 NRC '5(1986) 2.6.1
5.12.2.1

ALA8-854, 24 NRC 783(1986) 2.9.9
5.8.11'
6.14.3 '

6.16.1
'6.16.1.3

!

-

- - . . . . __ . . . . _ . ,
- _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .
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ALAB-858 25 NEC.17(1?*7)'JNITS 1 AND 2). 5 12 2(SEA 8R00K STATION -

.-.

5.12.2.1
5.8.2-

b ALAB-860. 25 NRC 63(1987) 5.12.2.1
i 5.8.2

6.20.4 '

3
,

.

; ALAB-862. 25 NRC 144(1987) 2.10.2
- 13.1.2.6

5.10.4-
,

-ALAB-86'. 25 NRC 417(1987) 5.12.2.1
5.8.2

ALA8-865, 25 NRC 430(1987) 2.9.5.13
15.7.1'

ALA8-875, 26 NRC 251(1987) 6.15.1.1
6.16.2
6.20.4

;

[ ALAB-879, 26 NRC 410(1987) 3.14.2
4.4.4

ALAB-883. 27 NRC 43(1988) 2.9.5.5
4.4.2

;

| ALAB-884. 27 NRC 56(1988) 5.12.2.1

ALAB-886. 27 NRC 74(1988) 4.4.1.1

ALA8-889, 27 NRC 265(1988) 5.12.2.1
| 5.12.2.1.1

|
5.8.2

| ALAB-891. 27 NRC 341(1988). 3.11
5.6.1

L

| ALAB-892. 27 NRC 485(1988) 2.9.5.1 ,

|.
3.1.2.1
6.16.1

i
| ALA8-894. 27 NRC 632(1988) 5.4

ALA8-895. 28 NRC 7(1988) 6.20.4
6.8

i ALA8-896. 28 NRC 27(1988) 5.12.2.1
: 5.8.1

f ALAB-899. 28 NRC 93(1988) 2.9.5.1 ]
'

,

'

; 9 9 9
,
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,

,

(SEA 8R00K' STATION,CUNITS 1 AND 2).-
'

ALA8-904, 28 M 509(1988) 6.16.1 *

ALA8-906. 28 NRC 615(1988) 5.12.2 n'
'

CLI-76-17. 4 NRC 451(1976) '6.16.1
l' CLI-77-25. 6 NRC 535(1977) 2.10.2

5.15
,

,

| CLI-77-8, 5 NRC 503(1977) 3.1.2.1.1'.
i 5.15-

5.19.3
5.7

i 5.7.1
6.15
6.15.2
6.15.3.1'

6.15.4.1
* 6.15.4,2

CLI-78-1, 7 NRC 1(1978) 3.17
i- 5.12.3-
! 5.6.3

5.7;

i 6.15.3
6.15.8.4

'

6.8

CLI-78-14. 7 NRC 952(1978) 5.19.1
6.15.4 i

6.15.8.1'

fCLI-78-15, 8 NRC 1(1978) 4.7i

I CLI-78-17, 8 NRC 179(1978) 6.15.8.4 i

CLI-83-23, 18 NRC 311(1983) 2.9.5.5

CLI-88-10, 08 NRC 573(1988) 6.20.4
; 6.8

CA I-88-7, 28 NRC 271(1988) 6.8-

! CLI-88-8, 28 NRC 419(1988) 2 9.5.5.

*.4.2

I LRP-74-36, 7 AEC 877(1974): 1.9
j 3.5

3.5.3 |

L8P-75-28. 1 NRC 513(1975). 2.11.2.4 ,

L8P-75-9, 1 NRC 243(1975) 3.5.2.2'

:. .

1
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~

i

.

(SEABROOK STATION, UNITS'l AND 2),.
i- L8P-82-106. 16 NRC-1649(1982) - 2.9.3.1 ' i'

2.9.3.2
2.9.5

: 2.9.5.3
,

2.9.5.7-
L 4.5
i 5.12.2.1
; 6.15.7
, L8P-82-76, 16 NRC 102(1982) 1.7.1 !'- 2.10.2
! 2.9.5.1-

3.1.2.1.1i-

3.17
6.15.1.1

: 9P-83-17,17 NRC- 490(1983) 2.11.2.

i 2.11.2.4
2.11.2.6.

,7. 11.2.8
'' L8P-83-20A, 17 NRC 586(1983) ,2.11.5.2

13.7.2

: LBP-83-32A. 17 NRC 1170(1983) 3.5.2.3
1 3.5.3

j L8P-83-9. 17 NRC M3(1983) 2.10.2
' L8P-86-22, 24 NRC 103(1986) 2.9.9

L8P-86-24. 24 NRC 132(1988) 2.10.2 '

5.2,

'

; 6.2C.4
t

j L8P-86-25. 24 NRC 141(1986) 6.20.4
LSP-86-30, 24 NRC 437(1986). 3.5.2.3-

3.5.3 -

L8P-86-34. 24 NRC 549(1986) 2.9.9
6.14.3
6.16.1 i

LBP-87-12, 25 NRC 324(1987) 6.20.4

L8P-87-3, 23 NRC 71(1987) 2.9.5.5
'

4.4.1
i

; 4.4.2

! L8P-88-20. 28 NRC 161(1988). 6.16.1 1

L8P-88-21, 28 NRC 170(1988) '5.12.2
'|1

|

j :-

| e 9 9 L
. . _ _ _ _.
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(SEABROOK STATION, UNITS 1 AND 2),

-

L8P-88-28, 28 NRC 537(1988) 2.11.2.5

( LSP-88-31, 28 NRC 652(1988)- 3.5.2.3
3.5.3

,

L8P-88-32, 28 NRC 667(1988) 1.8
| L8P-88-6,'27 NRC 245(1988) 2.9.5.1
i 3.1.2.1.

L8P-88-8, 27 NRC 293(1988) 6.23.,.

(SECTION274AGREENENT)I988)
i-

CLI-88-6, 28 NRC 75t 3.1.2.6;

|

1

(SENIOR OPERATOR LICENSE FOR SEAVER VALLEY PONER STATION, UNIT 1).
LBP-87-23, 26 NRC 81(1987) 3.1.2.1

3.7
,

LSP-87-28, 26 NRC 297(1987) 6.23.1
L8P-88-5, 27 NRC 241(1988) 6.16.1

|

|

| (SEQUOYAH UF6 TO UF4 FACILITY),
! CLI-86-17, 24 NRC 489(1986) 2.2 '

i
;

' (SHEARON HARRIS NUCLEAR PLANT ,
LSP-85-49, 22 NRC 899(1985 1.8i *

2.9.5.5
! 3.4.2
,

.

!
(SHEARONHARRISNUCLEARPLANT) UNITS 1AND2),LBP-84-15, 19 NRC 837(1984 3.1.2.5j

3.12.3
3.5.2.3.

3.5.3

j LSP-84-7, 19 NRC 432(1984) 3.1.2.5
,

3.12.3-

) 3.5.2.3
3 3.5.3
;
'

,

4

!
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.
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'

:|.

|<

'

(SHEANON HARRIS NUCLEAR PLANT, UNITS 1-4). ,

ALA8-184. 7 AEC 229(1974) 6.19.2 l

6.5.3.2 |

ALA8-490. 8 NRC 234(1978) 3.7.3.2- '!
6.55.5,

. <

ALA8-526, 9 NRC 122(1979) 2.9.12 1
i 2.9.3.3.3 ,

5.19.1e i

! :

ALA8-577,11 NRC 18(1980) 3.1.2.1.1 -;
3.16

t 3.3.1
3.3.1.1a

; 3.4
3.7.3.7i

i 4.3
; 5.19.1
2 5.2-
'

5.5
i 5.6.1'

6.16.1
: ALA8-581, 11 NRC 233(1980) 1.8 '

? 3.1.2.1.1
'

; 3.3.1
3.7.3.7
5.6.3 :

'

CLI-79-10, 10 NRC 675(1979) 4.4.2

i CLI-79-5. 9 NRC 607(1979) -3.1.2.1
4.4.2 1

CLI-80-12, 11 NRC 514(1980) 1.8 |
-

2.5.1 ),

3.1.2.1.1j

3.1.2.5-

3.16 <

3.3.1
3.3.1.1:

} 3.4
i 3.7.0.7 i
4 4.3 )

5.19.1
5.2-

' 5.5
i 5.6.1

5.6.3
! 6.16.1

| L8P-78-2. 7 NRC 83(1978) 4.4 ,

! ,

!

i
|

| 9 9 9
. . . - - _ _ _
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FACILITY INDEX --- JUNE 1989 PA8E 61 .3

(SHEARON HARRIS NUCLEAR PLANT,-UNITS 1-4)I4.4.1.
4.4.2

,
'

(SHEARON HARRIS NUCLEAR POWER PLANT).
ALA8-837, 23 NRC 525(1986) 2.9.54

2.9.5.6
3.17

i 5.10.3
? 5.2

-'
| 5.6.3

6.15.5i

! ALAB-843, 24 NRC 200(1986) 2.9.5.1
3.1.2.1,

4 3.12.1
5.10.3(

'
5.2

1

ALA8-852, 24 NRC 532(1986) 2.9.5.1
3.1.2.1i

| 5.10.3
5.6.3
6.16.2

| ALAB-856, 24 NRC 802(1986) 2.11.5.2
~2.9.5.1
3.1.1,

| 5.10.3
5.5.1-'

5.6.3,

j 6.16.1.2

( CLI-86-24, 24 NRC 769(1986) 2.2 '

CLI-87-1, 25 NRC 1(1987) 5.7
,

L8P-85-27A 22 NRC 207(1985) 3.5
3.5.2.3'

3.5.3

j L8P-85-28, 22 NRC 232(1985) 5.4

| LBP-86-11, 23 NRC 294(1986) 1.6
; 6.16.2
i

|

(SHEARON HARRIS NUCLEAR POWER PLANT, UNITS 1 ANO 2),
, L8P-82-1194. 16 NRC 2069(1982) 2.9.1
; 2.9.5.1
j 2.9.5.6

!.

'
,

. _ _ - _ _ _ _ _ _ . _ __. .- - . . - , - - . _ _ -__. . _ - _ - _
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l'
(SHEARON HARRIS NUCLEAR POWER PLANTE. UNITS'1'AND2).i 20.4

| 6.5.3.2 . ,

'

'LSP-83-27A. 17 NRC 971(1983) .6.15.6
! -

| (SHEFFIELD .ILL. LOW-LEVEL RADIDACTIVE WASTE DISPOSAL SITE). -|
. ALA8-473. 7 NRC 737(1978) 2.9.4.1.1
! 2.9.4.1.4

2.9.4.2
2.9.5.3-
2.9.7 ',

5.8.1

ALA8-494. 8 NRC 299(1978)~ 3.1.4.1,
'

3.1.4.2
i i

ALA8-606. 12 NRC 156(1980) 5.4i

-6.15.1.1

| CLI-79-6. 9 NRC 673(1979) 6.24.3
6.24.4

CLI-80-1, 11 NRC 1(1980) 3.1.1 I
3.1.4.2-

' 4.4.2
4.5
5.15
6.16.1

; 6.24-
; 6.24.3 i

i

| (SHEFFIELDALA8-868,ILLINDIS LOW-LEVEL RADI0 ACTIVE WASTE DISPOSAL SITE).25 NRC 897(1987) 6.13f
t

i
?L8P-87-5, 25 NRC 98(1987) 6.13 t

,

(SHOREHAM NUCLEAR POWER STATION).

] ALAB 09. 6 AEC 53(1973) 6.9.1 i

j CLI-85-12, 21 NRC 1587(1985) '6.15.1.1 j
;
,

.

4 (SHOREHAM NUCLEAR POWER STATION, UNIT 1). !! ALA8-743. 18 NRC-387(1983) 2.9.3.3 '

2.9.3.3.3
5.6.1

|
,

3
i

: e 9 9 '

- - _
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(SHOREHAM NUCLEAR POWER STATION.' UNIT 1)'3.4ALA8-769. 19 NRC 995(1984) 2.9.34

| ALA8-773. 19 NRC 1333(1984) 2.11.2.4 *

; ALA8-777. 20 NRC 21(1984) 3.1.4.1
3.1.4.2

: ALAB-780, 20 NRC 378(1984) 5.12.2.1
! 5.8.3.1

ALA8-787, 20 NRC 1997(1984) 5.12.2 +

ALA8-788. 20 NRC 1102(1984) 3.1.2.74

j 5.1
6.16.1.34

i 6.16.2 '

6.9.2.2

; ALA8-810, 21 NRC 1616(1985) 5.7.1 r

ALAB-827. 23 NRC 9(1986) 5.1'

; 5.10.3
'

ALA8-832, 23 NRC 135(1986) 2.11.1
2.9.5.6-

5.1
: 5.2
| 5.6.3

| ALA8-855. 24 NRC 792(1986) 5.6.3
; ALAB-861. 25 NRC 129(1987) 1.8

5.12.2,
3'

5.12.2.1

i ALAS-888. 27 NRC 257(1988) 5.12.2.1

| ALA8-900. 28 NRC 275(1988) 5.6.1 '

i f.16.2

ALA8-901, 28 NRC 302(1988) 5.6.1'

ALA8-902, 28 NRC 423(1988) 2.11.5.2,

ALAB-905, 28 NRC 515(1988) 1.8
. 3.1.1
1 3.16

4.4
,

ALAB-907, 28 NRC 620(1988) 3.1.4.2
;

ALA8-908, 28 NRC 626(1988) 5.14 '

6.16.1

1

1 i

i

.
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(SHORENAM NUCLEAR POWER STATION.' UNIT 1).
CLI-84-20, 20 NRC 1061(1984). 3.1.4.1

CLI-84-21, 20 NRC 1437(1984) ~5.7.1

CLI-84-8, 19 NRC|1154(1984) 3.1.1
6.19,

i

CLI-84-9. 19 NRC 1323(1984) 6.15.1.1'

,

CLI-86-13, 24 NRC 22(1986) 1.8 ;
i -

CLI-87-12, 26 NRC 383(1987) 2.11.1,

'
2.9.5.6

f .5.1 i
5 5.2

5.6.3

; CLI-87-5. 25 NRC 884(1987) 4.4.2
i

CLI-88-11, 28 NRC 603(1988) 2.11.5.2,

.

CLI-88-3, 28 NRC 1(1988) 4.4.1 .

4.4.2
4.5

CLI-88-9. 28 NRC 567(1988) -3.3.1.1

L8P-77-11, 5 NRC 461(1977) 2.9.4.1.2

L8P-81-18. 14 NRC 71(1981) 3.4.1
6.14-

L8P-E?-107, 16 NRC 1667(1982) 3.1.2.7'
.

3.13.1

i
L8P-82-115. 16 NRC 1923(1982) 2.11.5.2

i 2.9.9.5
4 3.1.2.1 ,

i 3.1.2.7
| 6.17.1
i L8P-82-19, 15 NRC 601(1982) 2.10.2 '

6.9.2.1 -

fL8P-82-41. 15 NRC 1295(1982) 3.4.5 -
' '

L8P-82-73, 16 NRC 974(1982) 3.1.2.7

! LBP-82-75, 16 NRC 986(1982) 2.9.5-
| 2.9.5.1 ,

i
: L8P-82-80, 16 NRC 112(1982) 6.23.3.2
,

i

i

, , , n..,,,,,nr . , . . . ,- ,, . , - . . . , n ,.n ~..,
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~

}
(SHORENAMNUCLEARPOWERSTATION' UNIT 1)E.4L8P-82-82, 16 NRC 114(1982) 2.11.

2.11.2.5_.
2.11.2.6,

; 2.11.4 -

LBP-83-13, 17 NRC 469(1983) 2.10.2
'

LBP-83-21, 17 NRC 593(1983) 3.1.2.7
5.12.2

L8P-83-22, 17 MC 608(1983) 6.16.2.,

; 6.20.3
4

L8P-83-30 17 NRC 1132(1983) 2.10.24

- 2.9.5.5
! 3.14.2
! 3.4.4

4.3.
; 4.4
j 4.4.1

L8P-83-42, 18 NRC 112(1983) 2.9.3.3.1 ~t
2.9.5.5.

L8P-83-57, 18 NRC 445(1983) 1.8'
2.9.9.

3.1.2.51
. 3.11.2
! 3.14.2

3.16
:

. 3.8.1 ;
! 6.15.1.1 '

6.15.6:

1
6.9.1 >

j 6.9.2.2

fi L8P-83-61, 18 NRC 700(1983) 2.11.3
i 3.11.1.5

L8P-83-72, 18 NRC 1221(1983) 2.11.2.4'
,

L8P-84-29A, 20 MC 385(1984) 3.1.4.1.

,

i LBP-84-30, 20 NRC 426(1984) 2.9.5.5

L8P-84-45, 20 NRC 1343(1984)- 6.19 '

! LBP-84-53, 20 NRC 1531(1984) 5.19.3
'

6.5.4.1

L8P-85-12, 21 NRC 644(1985) 1.8
j 3.1.2.6
,

,

J

'

.

1

_ _ _ . . _ _ . .- . - - - . . . - . . ... . -. -. ..-. i 1
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(SHOREHAM NUCLEAR POWER STATION, UNIT 1),
LBP-86-38A, 24 NRC 819(1986)- 3.1.2.1

LBP-87-26, 26 NRC.201(1987) 3.5.2
3.5.2.3

i 3.5.3

LBP-87-29, 26 NRC 302(1987) 3.5.2
; 3.5.2.3
; 3.5.3 ,

5.14 ^

,

'

LBP-88-13, 27 NRC 509(1988) 3.10

LBP-88-24, 28 NRC 311(1988) 2.11.5.2

; LBP-88-29, 28 NRC 637(1988) 3.1.4.2

LBP-88-30, 28 NRC 644(1988)- 6.16.1,
;
'

LSP-88-7, 27 NRC 289(1988) 3.1.2.1

. (SKAGIT NUCLEAR PROJECT, UNITS 1 AND 2),
; ALAB-446, 6 NRC 870(1977) 6.19.1

ALAB-523, 9 NRC 58(1979)' 2.9.3.3.3
2.9.3.3.4

ALA8-552, 10 NRC 1(1979) 2.9.3.3.3

ALAB-556, 10 NRC 30(1979) 3.1.4.1 ,

! 3.1.4.2 it

5.2"

j ALAB-559, 10 NRC 162(1979) 2.9.3.3.3

ALAB-572, 10 NRC 693(1979) 3.15
! CLI-80-34, 12 NRC 407(1980) 2.9.3.3.5

i LBP-77-61, 6 NRC 674(1977) 6.19.1
- t

j LBP-79-16, 9 NRC'711(1979) 2.9.3.3.3

UNREPORTED (1980) 2.9.3.3.4;

i

i
'

(SKAGIT/HANFORD NUCLEAR POWER PROJECT, UNITS 1 AND 2),
j ALA8-683, 16 NRC 160(1982) 5.8.1

ALAB-700, 16 NRC 1329(1982) 2.9.4.1.2.
;

!

i G G G
. .- . . -_ -_
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'

(SKAGIT/HANFORD NUCLEAR PONER PROJECT
2.5. UNITS 1AND2).ALAB-712, 17 NRC 81(1983) 7

~'

L8P-82-26, 15 NRC 74(1982)' ~ 2.9.4.1.1-,

! LBP-82-74 16 NRC 981(1982) 2.9.3
} 2.9.3.3

'2.9.3.3.3
~

4 2.9.4.1.1
| 2.9.4.1.2

:
:

! R
(SOUTH TEXAS PROJECT UNITS 1 AND 2).

! ALA8-381. 5 NRC 582(1977) 3.1.2.1.1
! 3.1.2.5 'i

4.4.

1 '6.16.1 a
1 6.3.1

i ALA8-549, 9 NRC 644(1979) 2.9.3.3.3 '

1.
2.9.4.1.2
2.9.5.1

ALAB-575, 11 NRC 14(1980) 3.17
4

,

ALA8-639. 13 NRC 469(1981) 2.11.2.4
i5.12.2.1 '

? 5.8.3.2
] 6.23.3.1

1
1

| ALAB-672, 15 NRC 677(1982) 3.1.4.1
; 3.1.4.2-
4

| ALA8-799, 21 NRC 360(1985) 2.9.3.3.3
2.9.3.5'

!2.9.5.5
; 2.9.9 t

i 3.1.2.1
3.13,

>

3.3.4
5.10.3
5.5.1

1

CLI-77-13. 5 NRC 1303(1977) 3.174

6.3.1
4

CLI-78-5. 7 NRC 397(1978) 6.3,

! CLI-80-32, 12 NRC 281(1980) 2.2
^

CLI-82-9 15 NRC.136(1982) 3.1.4.2

CLI-87-8, 26 NRC 6(1987) 6.10
< ,

d
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I'

i: LSP-79-10, 9 NRC I39(1979)-UNITS 1 AND 2),9.4.1.1(SOUTH TEXAS PROJECT ,

'2.
2.9.4.1.2 : 1

'!
i 2.9.4.2

3.171 ,

6.15 ~|
i

LBP-79-27, 10 NRC 563(1979) 3.1.2.2 -

3.17 |

6.3 H

LBP-79-5, 9 NRC 193(1979) .2.11.2.6
, 2.11.5
i LBP-81-54, 14 NRC 918(1981) 3.1.2.5
! 3.4.2--

LBP-82-91, 16 NRC 1364(1982) 2.9.5.5 -

6.16.1-

LBP-83-26, 17 NRC 945(1983) 2.10.2
LBP-83-37, 18 NRC 52(1983) 2.9.5.5' ,

j 6.8 ,

I

! LBP-83-49, 18 NRC 239(1983) 6.20.4' .

L8P-84-13, 19 NRC 659(1984) 3.7.3.7

LBP-85-19, 21 NRC 1707(1985) 4.4.1.1
-4.4.2t

1 5.6.1 ,

1 6.4.2.3
i

; LBP-85-42, 22 NRC 795(1985) 4.4.1
|

4.4.2

f L8P-85-45, 22 NRC 819(1985) 4.4.1.1
4.4.2
6.4.2 ,

LBP-85-6, 21 NRC 447(1985) 6.5.4.1

f LBP-85-8, 21 NRC 516(1985) 3.1.2.3
i

|
LBP-85-9, 21 NRC 524(1985) 2.9.5.5

. LBP-86-15, 23 NRC 595(1986) .3.5
!'

3.5.3
3.S.2.3

4.4.2
#

4.4.4
6.4.1.1 |

|
6.5.4.1

i

,

'

e e O
_ . - - _ _
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(SOUTH TEXAS PROJECT UNITS 1 AND 2)',

LBP-86-5, 23 NRC E9(1986) 6.9.1 '

- LBP-86-8, 23 NRC 182(1986) 2.9.5-.

{ 6.9.1

.(ST. LUCIE NUCLEAR PLANT UNITS 1 AND 2; TURKEY POINT, UNITS 3 AND 4),
LBP-77-23, 5 NRC 789(1977) 2.9.3.3.3

' ,

,

; 3.1.2.1.1
,

i
i (ST. LUCIE NUCLEAR PLANT UNIT 2),

ALAB-274, 1NRC497(1675) 5.13.1.1

| ALAB-280, 2 NRC 3(1975) 4.2.2
5.13.3

. 5.5.2
1

ALAS-355, 3 NRC 830(1976) 3.11.4
i 4.4
1 5.10.1

5.10.3 3*

; 5.5.1
6.19.2.1

ALA8-404, 5 NRC 1185(1977) 5.7.1
4

| ALAB-420, 6 NRC 8(1977) 2.9.3.3.3
2.9.3.3.4
5.5.3

| 6.3

! ALAB-435, 6 NRC 541(1977) 5.10.1 >

t 6.15.4
; 6.15.4.1

6.23.3.1

! ALAB-553, 10 NRC 12(1979) 3.3.2.4
!

J ALAB-579, 11 NRC 223(1980) 4.4.1.1
5.12.1
6.24

'

ALAB-661, 14 NRC 1117(1981) 2.5.1
| 6.3.1
,

| CLI-78-12, 7 NRC 939(1978) 2.9.3.3.3
'

2.9.3.6
2.9.7,

1 5.8.1
6.3

4

4

4
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(ST. LUCIE NUCLEAR PLANT, UNIT 2),
6.3.1
6.3.2 -

CLI-80-41, 12 NRC 650(1980) 5.17

LBP-79-4. 9 NRC 164(1979) 2.11.2
6.3.3
6.3.3.1'

'

LBP-81-23, 14 NRC 333(1981) 6.3.2
LBP-81-58, 14 NRC 1167(1981) 3.17

4

| (ST. LUCIE NUCLEAR POWER PLANT. UNIT 1). -

; ALA8-893, 27 NRC 627(1988) 2.9.4.1.4
2.9.5

! 2.9.5.1
; 5.6.6'

6.1.4.4
6.15.7
6.15.9
6.16.2.

LBP-88-10A, 27 NRC 452(1988) 2.9.4.1.4
2.9.5
6.1.4.4

j 6.15.7
6.15.9,

i 6.16.2
1

LBP-88-27, 28 NRC 455(1988) 3.5.2.3'

| 3.5.3
,

4

(ST. LUCIE NUCLEAR POWER PLANT, UNIT 2)3LBP-87-2, 25 NRC 32(1987) 2.9.;; 2.9.4
i 2.9.4.2

:

(ST. LUCIE PLANT. UNIT NO. 2).
'

; ALAB-665,15 NRC 22(1982) 2.9.3.6
1 6.3

6.3.2

LBP-82-21, 15 NRC 639(1982)~ 6.3 |
-

1 !

,

<

l

; e e O
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(ST. LUCIE PLANT UNIT'1 TURKEY POINT PLANT, UNITS 3 AND 4),
ALA8-428, 6 M C 221(1677) 6.3

6.3.1
1

(STANISLAUS NUCLEAR PROJECT))8' NIT |1)'9.3ALAB-400. 5 NRC 1175(197 2..;
'

3.1.2.2
'3.5.2.1'
5.8.5

ALAB-550, 9 NRC 683(1979) 2.11.2
2.11.5
2.11.6

CLI-82-5, 15 NRC 404(1982) 1.9

LBP-78-20, 7 NRC 1038(1978) 2.11.2
2.11.2.24

LBP-83-2, 17 NRC 45(1983) 1.9

!
<

(STERLING POWER PROJECT UNIT 1),
ALAB-502, 8 NRC 383(1978) 3.7.3.2

E.1
6.15.4.1
6.15.4.2

:
'

;
j ALAB-507, 8 NRC 551(1978) 6.13

ALAB-596, 11 NRC E37(1980) 1.9
'

1

; CLI-80-23, 11 NRC 731(1980) 6.15.4
!

i

(STRONTIUM-90 APPLICATOR ,
L8P-86-35, 24 NRC 557 1986) 6.13

LBP-88-3, 27 NRC 220(1988) -6.13
i

,
,

(SUMMIT POWER STATION, UNITS 1 AND 2)5 -
'

ALAB-516, 9 NRC 5(1979) 1.
| 6.2
i
,

'

(SURRYNUCLEARPOWERSTATION} UNITS 1AND2),' CLI-80-4, 11 NRC 405(1980 6.15.1.1 ,

.

t

|
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(SUSQUEHANNA STEAM ELECTRIC STATION, UNITS 1 AND 2),
ALAB-148, 6'AEC 642(1973) 2.9.3.3.2

ALAB-593, 11 NRC:761(1980) 5.12.2

ALAB-613, 12 NRC 317(1980) 2.11.2
2.11.2.8

? 2.11.3
i .2.11.4

2.11.6,

i
ALAB-641, 13 NRC 550(1981) 3.5.5

5.12.2.1
5.8.5-

ALAB-693, 16 NRC 952(1982) 3.7.2 i<

; 5.10.3
; 6.16.1

CLI-80-17, 11 NRC 678(1980) 5.14 ,

j LBP-79-6, 9 NRC 291(1979) 2.9.5.10
2.9.5.4
6.15.6.1
6.9.1

} LBP-80-18, 11 NRC 906(1980) 2.11.2.2
3.1.1

j 6.15.8.1

| LBP-81-8, 13 NRC 335(1981) 3.5
3.5.2.3

3 3.5.3

i

(THREE MILE ISLAND NUCLEAR STATION,4.6 UNIT NO. 1),
,

ALAB-685, 16 NRC 449(1982)
,

ALAB-697, 16 NRC 1265(1982) 2.9.9.1 ,

i 3.7

i ALAB-698, 16 NRC 1290(1982) 6.20.3

i ALAB-699, 16 NRC 1324(1982) 3.1.2.2
4.4

i 4.4.1.1 e

; 4.4.2 ;

; ALAB-705, 16 NRC 1733(1982) 6.12.1.2
,

;
.

3.1.2.1.
*

CLI-82-31, 16 NRC 1236(1982)*

6.10.1.1

t

._ - . ._ , . --- J.- ,,. . . . . . r , , -, ,1. . . ' < , , y ....J....., .w,' . . . . , . , .
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(THREE NILE ISLAND NUCLEAR STATION,3.14.2. UNIT NO. 1),,' LBP-82-34A, 15 NRC 914(1982)
:

LBP-82-86, 16 NRC'1190(1982) 3.1.2.1

LBP-83-76, 18 NRC 1266(1983) 2.9.5.1'

2.9.5.3
'

2.9.5.62

( 2.9.5.7
i 3.4

1

(THREE NILE ISLAND NUCLEAR STATION,3.4 UNIT 1).-ALAB-715, 17 MRC 102(1983)
6.16.1.2

ALAB-729, 17 NRC 814(1983)- 2.9.5.7
3.4.14

| 5.6.1

ALAB-738, 18 NRC 177(1983) 4.4.1-

4.4.1.1
i 4.4.2

5.18'

| 6.5.1
i 6.5.4.1.
!

ALAB-766, 19 NRC 981(1984) 5.19d

5.19.2
7

ALAB-772, 19 NRC 1193(1984) 2.11.5.2
2.21

- t
| 2.9.10.1 ' '~

2.9.2
2.9.9
3.1.2.5
3.12

. 3.12.3 -

! 3.12.4
3.14.2

| 3.4.4
3.7

) 3.7.1
3.7.2
3.7.3.7
4.2.2 '

.

; 6.27

ALAB-774, 19 NRC 1350(1984) 3.14.2 .

*

6.5.4.1

ALAB-791, 20 NRC 1579(1984) 3.5.3 o
>

5.12.2 :'

:

I
:

. _ _ _ _ _ . . - .- - . . _ . - -
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(THREE MILE ISLAND NUCLEAR STATION.-UNIT 1).
,

5.12.2.1 -

,

'; ALAB-807. 21 NRC 1195(1985) 2.9.10.1- '

3.3.7
-3.5.5 '

1

1 4.4.2 '. "'

6.23.3.1*

ALAB-815, 22 NRC 198(1985) 4.4.1.1
4.4.2

ALA8-821, 22 NRC 750(1985) 5.6.1
ALA8-826, 22 NRC 893(1985) 5.6.1<

5.6.6

ALAB-881. 26 NRC 465(1987) 3.1.2.1
5.6.3

! CLI-79-8, 10 NRC 141(1979) 2.11.2.2
', 2.11.4

CLI-80-16. 11 NRC 674(1980) 3.4

CLI-80-19. 11 NRC 700(1960) 2.9.10.1

: CL*-80-20, 11 NRC 705(1980) 2.9.10.1
1

3CLI-80 * .11 NRC 408(1960) 3.7.3.7
4

! CLI-83-22, 18 NRC 299(1983) 6.16.2
j 6.20.3 ,

CLI-83-25, 18 NRC 327(1983) 2.10.1.2
2.9.3.

. 2.9.3.3.3 - !
1 2.9.4
; 2.9.4.1
,

; CLI-83-3, 17 NRC 72(1983) 6.5.1

j CLI-83-5. 17 NRC 331(1983) 6.5.1 - !

| CLI-84-11, 20 MRC 1(1984) 2.9.5.7
i 3.4.1

5.6.1
i i

CLI-84-17, 20 NRC 801(1984) 5.7.1
,

'

CLI-85-2. 21 NRC 282(1985) 2.11.5.2
2. 2 -
2.9.10.1
2.9.2

'

i

'

~!
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.

(THREE MILE ISLAND NUCLEAR STATION, UNIT 1),
2.9.4.1.1
2.9.9
.3.1.2.5i

.3.11.1.1
; 3.12

3.12.3
3.12.4
3.14.2
3.4.4

| 3.7
' 3.7.1

3.7.2
3.7.3.7
4.2.2 i

4.4.1

'.
4.4.1.1

, 5.6.1

CLI-85-5, 21 NRC 566(1985) 3.1.4.2
' CLI-85-7, 21 NRC 1104(1985) 2.11.1

4.4.2
; 4.4.4

CLI-85-8. 21 NRC 1111(1985) 3.14.2

CLI-85-9. 21 NRC 1118(1985) 3.7.3.7 i

. 6.10.1
t

L8P-80-17. 11 NRC 893(1980) 2.11.5.2
LBP-81-50, 14 MRC 888(1981) 6.11

| .6.23 db
'

6.23.1

LBP-81-60. 14 NRC 1724(1981) 3.4.1,

: LBP-82-56, 16 NRC 281(1982) 3.1.2.1
'

6.11 ,

L8P-84-47, 20 MRC 1405(1984) 4.2.2

I L8P-86-10, 23 NRC 283(1986) 2.9.5 I

2.9.5.1 <,

'

{ 3.17
i L8P-86-14, 23 NRC 553(1986) 3.1.2.7
1 3.6
' 6.16.1.3

6.5.4.1

i LBP-86-17, 23 NRC 792(1986) 6.16.1.3
!
.

; ,, . ..-
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_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ - .

~

_

;

r

FACILITY INDER.--- JUNE'1999 PAGE 76)
'

(THREE NILE ISLAND NUCLEAR STATION UNIT 2)5ALA8-384. 5 NRC 612(1977) 2.9.3.3.;

ALAB-454, 7 NRC 39(1978) '2.10.1.2
2.10.2
5.2

,

ALAB-456, 7 NRC 63(1978) 2.9.5.6
j 6.20.4

ALAB-474. 7 NRC 746(1978) 2.9.2,

I ALAB-486. 8 NRC 9(1978) 4.4.2
a 5.5.1

i ALAB-525, 9 NRC 111(1979) 3.14.1

CLI-78-3, 7 NRC 307(1978) 5.12.3<

5.7,

CLI-80-22, 11 NRC 724(1980) 2.11.5

LBP-87-15. 25 NRC 671(1987) 3.10,

j 3.8
'

LBP-88-23, 28 NRC 178(1988) 3.5.2.3,

(THREE NILE ISLAND NUCLEAR STATION 2.9.3 UNIT 5 1 AND 2).CLI-73-16, 6 AEC 391(1973)

; (THREE NILE ISLAND NUCLEAR STATION.' UNITS 1 AND 2). (0YSTER CREEK NUCLEAR GENERATING STATION).
CLI-85-4. 21 NRC 561(1985) 6.24.1

:

(TROJANNUCLEARPLANT)|1974)i ALAB-181. 7 AEC 207 3.4.2
5.6.6
6.16.1.3

ALAB-451, 6 MRC 889(1977) 3.1.2.5
j 6.1.6
1 6.16.1 .

l ALAB-496. 8 NRC 308(1978) 2.9.9.2.2
5.8.4.1

ALAB-524, 9 NRC 65(1979) 5.7.1

i
.

i

| e e # :
.. . . . ___
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a

'(TROJANNUCLEARPLANT)|1979)ALAB-531. 9 NRC 263 6.15'
6.15.4 1

+ '6.15.9 .

6.27- '|>

|

ALA8-534. 9 NRC 287(1979) 2.5.1 |
3.4 <

'6.1.3.1 j,

j 6.1.4.4
.

ALA8-796. 21 NRC 4(1985) 4.6
| LBP-77-69. 6 NRC 1179(1977) 6.1.6

L8P-78-32. 8 NRC 413(1978) 3.16 -

,

L8P-78-40, 8 NRC 717(1978) 6.1.3.1
6.1.4.4;

i
i (TURKEY POINT NUCLEAR GENERATING PLANT, UNITS 3 AND 4). ?

i L8P-85-29. 22 NRC 300(1985) 3.5
3.5.1.2>

: 3.5.2
1 3.5.2.3
| 3.5.3 i

3.5.5
'

L8P-86-27, 24 NRC 255(1986) 3.5.2.3 i

I L8P-87-21. 25 RRC 958(1987) 4.4.1
: 4.4.2
! 4.4.4

I I
; (TURKEY POINT NUCLEAR GENERATING UNITS 3 AND 4).
; L8P-79-21,10 NRC 183(1979) 2.5.3 ,

; 2.9.3.3.3 *

| 2.9.5.5 {
: i

i

(TURKEY POINT PLANT, UNITS 3 AND 4)3.5.2.3'ALAB-660, 14 NRC 987(1981)i
'

6.15.4
6.15.4.2 i

,

CLI-81-31, 14 NRC 959(1981) 2.9.3

.
: |:2.9.3.1

,

L8P-81-14. 13 NRC 677(1981) 6.1.4.4 '

:

!

I

'
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(TURKEY POINT PLANT -UNITS 3 AND.4) .

6.15.4
LSP-81-30, 14 NRC 357(1981) 5.7.1

'
(TYRONE ENERGY PARK UNIT 1 ,

ALAB-464,7NRC372(1978 3.1.2.6
,

1

| 4.4.1.1

ALAB-492, 8 NRC 251(1978) '2.9.5.13
1 5.8.1
1 *

CLI-80-36, 12 NRC 523(1980) 2.9.4.1.4
L8P-77-37, 5 NRC 1296(1977) 2.11.5.2'

!
'

(UCLA RESEARCH REACTOR)5(1981)j LSP-81-29, 14 NRC 35 3.13.2
.

LBP-82-93, 16 NRC 1391(1982) 3.5.2
'

tLBP-84-22, 19 NRC 1383(19M4) 1.5.2,

6.4.1<

!

$
(UF6 PRODUCTION FACILITY)1986)j CLI-86-19, 24 NRC 508( 6.24.1.3

.

:

| (VALLECITOS NUCLEAR CENTER-GENERAL ELECTRIC TEST REACTOR, OPERATING LICENSE TR-1),
| ALA8-720, 17 NRC 397(1983) 5.6.6

,

(VALLECITOS NUCLEAR CENTER GENERAL ELECTRIC TEST REACTOR),
LBP-78-33, 8 NRC 461(19I8) 2.11.2.4

!,

i

: (VERMONT YANKEE NUCLEAR POWER STATION)
ALAB-124, 6 AEC 358(1973) 3.1 1

1 4.4 *

4.4.14

4.4.1.1
4.4.24

'

| 5.6.1 '

i i

; 4

i '

; e e 9 :
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'

- (VERMONT YAINCEE NUCLEAR POWER STATION),
j ' ALAS-126, 6 AEC 393(1973) 4.4.1.1

i^ ALA8-138, 6 AEC 520(1973) 2.11.1
'3.1.1,

4.4.1.1
4.4.2
4.4.4 '

1 6.16.1
,

ALA8-141, 6 AEC-576(1973) 4.4.2
'

ALA3-179, 7 AEC 159(1974) 6.15.3
,

6.16.2
6.5.3.2

3,
i

: ALAB-194, 7 AEC 431(1974) 26.16.1
6.16.1.1

| 6.20.1 " i

i ALA8-217. 8 AEC 61(1974) 6.16.2
,

ALAB-229, 8 AEC 425(1974) 2.9.1
3.16.1

, 6.16.2
,

ALAB-245, 8 AEC 873(1974) 6.1.4.2 |

| ALA8-392, 5 NRC 759(1977) 6.15.6 - ;

| ALAB-421, 6 NRC 25(1977) - 5.14

ALAB-57, 4 AEC 946(1972) 6.20.4.

!

; ALA8-869, 26 NRC 13(1987) 2.9.5
;

i 2.9.5.1 >

; 3.17
3.4.2
6.1.4.4
6.15.7

| 6.15.9 '
6.16.3i, ,

ALAB-876, 26 NRC 277(1987) 2.9.5 '

<

2.9.5.1
| 3.1.2.6
2 3.17

3.4.24 e

! 5.12.2
5.14

f
- 6.1.4.4-
6.15.7
6.15.9
6.16.3

|

|

!
F
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(VERMONT YANKEE NUCLEAR POWER STATION
CLI-74-40, 8 AEC 809(1974) 3. E.1

6.16.Z
6.21.2

*
6.9.1

CLi-74-43, 8 AEC 826(1974) 6 16.2
6.21.2;

1 6.9.1
;

CLI-76-14, 4 NRC 163(1976) 5.6.2-
,

6.21.1'

L8P-87-17, 25 NRC 838(1987) 2.9.5
'

1 2.9.5.1
-3.17 -

6.1.4.4
6.15.7
6.15.9

4 6.16.3
,

LBP-87-7, 25 NRC 116(1987) 2.9.3
2.9.4.1.2*

I LBP-88-19, 28 NRC 145(1988) 3.1.2.1
* 3.1.2.2
i 6.1.4.4

: L8P-88-25, 28 NRC 394(1988) 2.11.1
2.11.4

LBP-88-25A, 28 NRC 435(1988) 2.11.1 ;

4 2.11.4 '

i

LBP-88-26, 28 NRC 440(1988) 2.9.5
'

2.9.5.5 ;
: 6.15.4 '

| 6.15.7
i
:

! (VIRGIL C. SUPMER NUCLEAR STATION, UNIT 1)),
i ALAB-694, 16 NRC 958(1982) 5.13

CLI-82-10, 15 NRC 137(1982) 3.1.2.5

LSP-82-84, 16 NRC 118(1982) 3.1.2.1 ,

'

; 4.4.2- |
1 5.7.1

! '

(VIRGIL C. SUfetER NUCLEAR STATION, UNIT 1),
ALAB-114, 6 AEC 253(1973) 5.6.1

;

i

| e e 9
- __ _-
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-(VIRGIL C. SINetER NUCLEAR STATION, UNIT 1)|3ALA8-642, 13 NRC 881(1981) . 2.9.3.3
2.9.3.3.4'

'
3.1.2.7

ALAB-643,13 NRC 898(1981) 2.9.3.3.3
5.7.1 j7

ALAB-663, 14 NRC 1140(1981) 3.1.2.1
3.12.3
5.12.2'

6.20.2

ALA8-710, 17 NRC 25(1983) 3.1.14

3.1.2.1
3.12.3

CLI-80-28, 11 NRC 817(1980) 6.3.1-

'

CLI-81-26, 14 NRC 787(1981) 4.5
6.3.1,

L8P-78-6, 7 NRC 209(1978) 2.9.3.3.3

i L8P-81-11, 13 NRC 420(1981) 2.9.3.3.3

I

! (WATERFORD STEAM ELECTRIC STATION, UNIT 3),
ALAB-117, 6 AEC 261(1973) 5.10.2.1

ALAB-121, 6 ACC 319(1973) 5,10.3
'

ALAB-125, 5 AEC 371(1973) 2.9.3
; 2.9.4.1.4

2.9.5.1 '

i

j ALAB-16C, 6 AEC 1155(1973) 2.9.3.4
,

ALA5-220, 8 AEC 93(1974) 3.5.5 - ;
5.8.5 ;

| ALAS-242, 8 AEC 847(1974) 3.6
4.6
5.9

ALAS-258, 1 NRC 45(1975) 4.6

ALAB-690, 16 NRC 893(1982) 5.4
.

| ALA8-732, 17 NRC 1076(1983) 2.10.1.2
i 3.1.1-
1 3.1.2.3

3.11

1

i

e
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.,

,

(WATERFORDSTEAMELECTRICSTATION. UNIT 3)I
-

3.11.1.
3.12.4'

.3.13 '

: 3.7,

4.6 -
~,5.10.1 '

5.6.3-
-

,

6.16.1.3
6.20.4
6.5.4.1

'
ALAB-753. 18 NRC 1321(1983) 3.5.3

4.4
4.4.1-

j 4.4.2

ALAB-786. 20 NRC 10J7(1984) 4.4.2 |
i 6.16.1.2
i 6.5.4.1 *

ALAB-792, 20 NRC 1585(1984) 5.6.1

ALAB-901, 21 NRC 479(1985) 6.16.1
'

ALAB-803. 21 NRC 575(1985) 3.1.2.7
4.4.2*

; 6.16.1
! ALAB-812. 22 NRC 5(1985) 3.7
i 3.7.1 ,

i 3.7.3.7 ~!

,' 4.4.1
4.4.2
6.16.1.

.

,

' .. i
ALAB-829, 23 NRC 55(1986) 6.5.4.1 '

;

- CLI-86-1, 23 NRC 1(1986) 2.11.1
1 3.1.2.3

i
4.4.1
4.4.2
6.5.4.1;

! LBP-73-31. 6 AEC 717(1973) 2.9.3.4 I

LBP-81-48, 14 NRC 877(1981) 3.5
3.5.3 -

LBP.92-100. 16 MRC 1550(1982) 6.15.3
; 6.9.1
: :

|

I

e 9 9:

.. . . . . . .. _-. . . --
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(WATTS BAR XUCLEAR PLANT UNITS 1 AND 2),.
ALAB-413, 5 NRC 1418(1977) -2.9.4.1.1 =

2.9.4.1.2
2.9.4.1.4
2.9.4.2

.

I (WEST CHICAGO RARE EARTHS FACILITY),
CLI-82-2, 15 NRC 232(1982) 2.2

2.5,

i 6.13
6.15.1.2

i e

i CLI-82-21, 16 NRC 401(1982) 2.2
i

LBP-84-42,~20 MRC 1296(1984) 3.1.2.14

3.4>

' 6.15.6
. >

LBP-85-1, 21 NRC 11(1985) 2.11.24

.2.11.2.4 ;
,

LBP-85-3, 21 NRC 244(1985) 5.12.2=
-i

6.15.3,

1 6.16.1
*

LBP-85-46, 22 NRC 830(1985) 2.11.1
.3.1.2.6

,

LBP-86-4, 23 NRC 75(1986) 2.11.2 4

2.11.2.8
2.11.4
2.11.5.2;

:

! (WEST VALLEY REPROCESSING PLANT),
CLI-75-4, 1 NRC 273(1975) 2.11.1

4 2.9.3.3.3
' 2.9.3.3.4 -

2.9.5.5

|

|

1 (WESTERN NEW YORK NUCLEAR SERVICE CENTER),
CLI-81-29, 14 NRC 940(1981) 5.7.1

*
'

6.1.4;

LBP-82-36, 15 NRC'1075(1982) 2.9.4.1.1,

2.9.4.1.4,

3.1.2.5!
!

LBP-83-15, 17 NRC 476(1983) 3.1.2.1!

i

3

.
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-(WILLIAM 8. NCGUIRE NUCLEAR STATION. UNITS'1 AND 2),
ALA8-128, 6 AEC'399(1973) 6.9.1

ALA8-143. 6 AEC 623(1973) 6.16.1.1.
6.5.4.1

ALAB-669 15 NRC 453(1982)- 3.11.1.1
'

4.4.2
1 5.10.3

5.6.1 .

I LBP-77-20. 5 NRC 680(1977) 3.17
3.5.3

: i
(WILLIAM H. ZI MER NUCLEAR POWER STATION, UNIT NO. 1),'

CLI-82-36, 16 NRC 1512(1982) 6.4.2
6.4.2.3 ,

CLI-82-40, 16 NRC 1717(1982) 2.9.10.1

i (WILLIAM H. ZIpetER NUCLEAR POWER STATION, UNIT 1), !

CLI-83-4, 17 NRC 75(1983) 6.5.1i

h L8P-83-58, 18 NRC 640(1983) 2.9.5.5 ,

. 3.1.2.1
1

L8P-84-33, 20 NRC 765(1984) 1.9'

;

!

(WILLIAN H. ZINNER NUCLEAR STATION)E.9.5.1
-;

ALA8-305. 3 NRC 8(1976) !i

i 4.3
'

ALAB-595. 11 NRC 860(1980) 2.9.3.3.3
2.9.7

, ,

! ALA8-633. 13 NRC 94(1981; 5.4
1 ,

; ALAB-79. 5 AEC 342(1972) 4.6
; 5.6.1 't

,] L8P-79-17, 9 NRC 723(1979) 2.9.2

j L8P-79-22, 10 NRC 213(1979) 2.9.5.5

f LBP-79-24, 10 NRC 226(1979) 3.1.2.1
3.1.2.2

j 6.13 .

.

! e 9 9 i
. .. . - - __
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(WILLIAM H. ZIpelER NUCLEAR STATION)E.9.3.3.3
'

LSP-80-14, 11 NRC 570(1980);

LBP-81-7, 13 NRC 36(1981) - 3.5.3
i

(WM. H. ZIpetER NUCLEAR POWER STATION, UNIT 1),
CLI-82-20, .16 NRC 109(1982) 3.14.2

,

LBP-82-47, 15 NRC 153(1982) - 2.11.2.2

L8P-82-48, 15 NRC 154(1982) 4.2.2 ../
! LBP-83-12, 17 NRC 466(1983) 3.1.2.1

'

4

| (WOLF CREEK GENERATING STATION, UNIT 1)E.6
,! ALAB-784, 20 NRC 845(1984) 2.9.
>-

e.8

! LBP-84-1, 19 NRC 29(1984) 2.9.5
! 2.9.5.1

2.9.5.5

LBP-84-17, 19 NRC 878(1984) 2.9.3.3
i - 2.9.3.3.3

'

LBP-84-26, 20 NRC 53(1984) 3.4.2
4.2.2,

: - 6.16.1.3
!

i

I

(WOLFCREEKNUCLEARGENERATINGSTATION)E.1ALAB-279, 1 NRC 559(1975) 2.9.
2.9.4.1.1. j

ALAB-321, 3 NRC 193(1976) 3.1.2.1
'

; 3.1.2.2
6.19 +

'
6.19.1

| CLI-77-1, 5 NRC 1(1977) 3.1.2.1
'

3.1.2.2
6.15.8.3'

6.19
*

j 6.19.1
|

'

|

( (WOLF CREEK NUCLEAR GENERATING STATION, UNIT 1),
i ALA8-307, 3 NRC 17(1976) 5.7.1 t

,

6
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_.



. - _ _ . . _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ - _ _ _ _ _ _ _ . _ _ _ _ _ - _ _ _ _

~~ ..
:

!'

.

-

[ FACILITY-INDEX --- JUNE'1999 PA8E 86 '

(WOLF CREEK NUCLEAR GENERATING STATION 2.1I. UNIT 1),ALA8-311, 3 NRC 85(1976) 6*

5.2
.5.4

| ALA8-327, 3 NRC 408(1976) -2.11.2.4 .

2.11.2.5
4.3
5.12.2.1-,

, 6.23.3.1
!

ALA8-331, 3 NRC 771(1976) 5.4
[ 5.8.10

5.8.9

ALA8-424. 6 NRC 122(1977) 2.9.4.1.1
! 5.10.2 !'

5.10.3
5.13.4

| 5.4
1

l ALAB-462, 7 NRC 320(1978) 3.14.3
! 3.7.3.2

3.7.3.4<

i 3.7.3.5.1
! 4.4.1
; 4.4.2

ALA8-477, 7 NRC 766(1978) 4.5
4

L

!'
!

(WPPSSNUCLEARPROJECTNO.1))ALA8-771. 19 NRC 1183(1984 3.4.5
l 3.5.3
| 6.1.4

.'
6.1.4.3 |

|. L8P-83-16, 17 NRC 479(1983) 2.11.2.5 ;

2.9.4.1.2
~

6.23.3.1
,

L8P-83-59, 18 NRC 667(1983) 2.9.3 '

i L8P-83-66. 18 NRC 780(1983) 2.9.5.3
; 2.9.5.5

L8P-84-9. 19 NRC 497(1984) 3.4.5.

!

| (WPPSS NUCLEAR PROJECT NO. 2),
ALA8-571, 10 NRC 687(1979) 4.6 '

5.6.1

1
4

| e O *
.,_ _... , ..; - - , , ,-- . ... . . . . . . . - . . . . .._m.m
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i (WPPSS NUCLEAR PROJECT NO. 2),

5.8.1
ALA8-722, 17 M C 546(1983) 2.9.5.1

j 6.16.1
6.24

L8P-79-7, 9 NRC 330(1979) 2.9.4.1.24

; 2.9.4.1.4

(WPPSSfeUCLEARPROJECTNO.3))ALA8-747,18 MC 1167(1983 2.9.3.3.4
2.9.5.54

~

6.4.1

ALAS-767, 19 NRC 984(1984) 2.9.3.3.3
,.

L8P-84-17A, 19 MC 1011(1984) 2.9.3.3.3
|
4

1 (WPPSS NUCLEAR PNOJECT NOS. 1 ANO 2),
j. CLI-82-29, 16 MC 122(1982) 3.4.5

|
4

(WPPSS NUCLEAR PROJECTS 1 AND 4),'

ALA8-265, 1 NRC 374(1975) 4.64

:5.9,

4

4

,

' (WPPSS NUCLEAR PROJECTS 3 AND 5),
! ALA8-485. 7 NRC 986(1978) 5.6.3
} 6.18
i ALA8-501, 8 NRC 381(1978) 5.15
| 5.6.1 i

r

{ CLI-77-11, 5 NRC 719(1977) 3.1.1
6.19.1 6

,

L8P-77-15, 5 NRC 643(1977) 3.1.2.2
6.19
6.19.1

.4

] LSP-77-16, 5 MC 650(1977) 2.9.3
i

(YELLOWCREEKNUCLEARPLANT} UNITS 1AND2),ALA8-445, 6 M C 965(1977 1.7.1 i

a

4
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(YELLOW CREEK NUCLEAR PLANT, UNITS 1 AND 2),

2.5.3

ALAS-515, 8 IIRC 702(1978) 6.15.8.5
2

'!

!
(IIISIER NUCLEAR PONER STATION,) UNIT 1),L8P-82-54, 16 NRC 210(1982 2.9.3.3.3.

! 2.9.4.1.2
'

3.14.2
,

! >

!!

! (ZION STATION UNITS 1 AIID 2),
ALAS-116 E AEC 258(1973) 2.11.6e

5.8.3.1
i

| ALAS-154, 6 AEC 827(1973) 5.13.1.2 j
5 5.4
' ALAS-ISS, 7 AEC 240(1974) 2.11.2.1
!~ 2.11.2.2

i ALA8-222, 8 AEC 229(1974) 3.1.3
3.3.1 ,

3.3.2.3 ;

i

ALA8-226, 8 AEC 381(1974) 2.8.1.3
'

! 2.9.3.2
1 2.9.5.10

2.9.9.1 ,

3.1.4.1
i 3.12.1,1 |

'

) 3.7.2
5.10.1'

5.13.1.1

| 6.16.1.2

! ALA8-616, 12 NRC 419(1980) 2.5.1
! 3.1.2.1 .

| 3.4 !

|
5.13.2 ;

f CLI-74-35, 8 AEC 374(1974) 3.3.2.3

j LSP-80-7, 11 HRC 245(1980) 6.15.1.1
,

1

|
|

1

5

! O O O
_ - _. _ . - - _ ___ _ _ __ _
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ALAS-16 NORTHERN STATES POWER CO.
(MONTICELLO PLANT, UNIT 1), 4 AEC 435 (1970) 2.11.2.4

6.23.3.1

i

ALA8-25 TOLE 00 EDISON CO.
(DAVIS-8 ESSE NUCLEAR POWER STATION), 4 AEC 633 (1971) 5.7

;

ALA8-57 VERMONT YANKEE NUCLEAR POWER CopP.
: (VERMONT YANKEE NUCLEAR POWER STATION). 4 AEC 946 (1972) 6.20.4
; !

|

t ALA8-73 WISCONSIN ELECTRIC POWER CO.
j (POINT BEACH NUCLEAR PLANT), 5 AEC 297 (1972) 4.6

- ALA8-74 80$ TON EDISON CO.
| (PILGRIM NUCLEAR STATION), 5 AEC 308 (1972) 5.10.2.1
i !

!

! ALA8-75 CONSOLIDATED EDIHNI CO. OF N.Y. ,

| (INDIAN POINT STATION, UNIT 2). 5 AEC 309 (1972) 3.10 !

|
! ,

t

i ALAS-77 DETROIT EDISON CO.
j (ENRICO FERMI ATOMIC POWER PLANT). 5 AEC 315 (1972) 4.6 e

; ,

i !

! ALA8-78 WISCONSIN ELCCTRIC POWER CO. !
! (POINT BEACH NUCLEAR PLANT, UNIT 2). 5 AEC 319 (1972) 3.1.1
1 3.16- !

4.2'

5.6.1
i 5.6.3
4 6.29.4
1

ALAB-79 CINCINNATI GAS AND ELECTRIC CO. f(WILLIAM H. ZIfe9ER NUCLEAR STATION), 5 AEC 342 (1972) 4.6 L

j 5.6.1
,.

i '

ALAB-81 80STON EDISON CO.
;

1 (PILGRIM NUCLEAR POWER STATION). 5 AEC 348 (1972) 5.7.1 ;

i I
.

j !

. _ _ . _ . . . . . , . - _ . ._ _ . _ . . . . . . . . . . _ . . . ~ . , . _ . - . . _ . - - - _ _ . _ . ~ . _ _ _ . _ . . . _ . ~ . _ . . . . _ _ . _ _ _ _ . _ _ _ . ~ _ _ _ _ _ _ _ _ . _.
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l

I

ALAS-82 WISCONSIN ELECTRIC POWER CO. .

;

(POINT BEACH NUCLEAR PLANT, UNIT 2). 5 AEC 350 (1972) 6.15.e.1
6.15.8.2

!

I ALA8-83 80STON EDISON CO. 3.1.1 -
! (PILGRIN NUCLEAR STATION), 5 AEC 354 (1972) 3.11.1.1<

3.16'

4.2'

!
;

! ALA8-94 ARKANSAS POWER ANO LIGHT CO.
! (ARKANSAS NUCLEAR-1, UNIT 2). 6 AEC 25 (1973) 3.11.2

; t

1

ALA8-99 LONG ISLAND LIGHTING CO.
(SMORENAM NUCLEAR POWER STATION). 6 AEC 53 (1973) 6.9.1.

' ,

i
i i

ALAB-101 CONSUNERS POWER CO.

|
(MIDLANO PLANT, UNITS 1 ANO 2), 6 AEC 60 (1973) 2.8.1

2.8.1.1
2.8.1.3
3.1.4.1

f
i

ALAS-104 NORTHERN STATES POWER CO. ,

(PRAIRIE ISLAND NUCLEAR GENERATING PLANT, UNITS 1 AND 2) 6 AEC 179 (1973) 2.9.3
'

4.3,

1

!
,

;

! ALA8-105 00QUESNE LIGHT CO.
| (8EAVER VALLEY POWER STATTON, UNIT 1), 6 4EC 181 (1973) 2.9.3
i

l

$ ALAB-107 NORTHERN STATES POWER CO.
{ (PRAIRIE ISLAND NUCLEAR GENERATING PLANT. UNITS 1 AND 2). 6 AEC 188 (1973)- 2.11.1

2.9.3.1'

2.9.4.1.4
! 2.9.5.11

2.9.7.1
1
i 5.6.3 |

:
i

;

; G G G
. - _ __ - - . _ _ _ _ - _ _ _
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ALA8-100 IOWA ELECTRIC LIGHT AND POWER CO.
(OUANE ARNOLD ENERGY CENTER), 6 AEC 195 (1973) 2.10.1

2.19.1.2
3.4.2

! ALA8-109 DUQUESNE LIGHT CO.
'

(BEAVER VALLEY POWER STATION, UNIT 1), 6 AEC 243 (1973) 2.6 s

2.6.2
2.9.34

i 2.9.5.1
I 2.9.5.3 ,

. 2.9.7.1 1

' '3.2.1
! 3.5
j 5.6.3 i

;

I

ALAS-110 NORTHERN STATES POWER CO.
(PRAIRIE ISLAND NUCLEAR GENERATING PLANT, UNITS 1 AND 2), 6 AEC 247 (1973) 2.11.1

; 2.9.4.1.4
' 2.9.5.11

ALA8-113 WASHINGTON PUBLIC POWER SUPPLY SYSTEM
(HANFORD NO. 2 NUCLEAR POWER PLANT), 6 AEC 251 (1973) 3.10 ;

!

!

I ALA8-114 SOUTH CAN0 LINA ELECTRIC AND GAS CO. [
(VINGIL C. SUNNER NUCLEAR STATION, UNIT 1), 6 AEC 253 (1973) 5.6.1 si

'
i

l - !
!<

| ALA8-115 CONSUNERS POWER CO.
! (MIDLAND PLANT, UNITS 1 AND 2), 6 AEC 257 (1973) 5.10.2.2 -

'

I
?

i
= t

i ALA8-116 CONNONWEALTH EDISON CO. !
' (ZION STATION, UNITS 1 AND 2). 6 AEC 258 (1973) 2.11.6 !

5.8.3.1 i

j ',

'
ALA8-117 LOUISIANA POWER AND LIGHT CO.

j (WATERFORD STEAM ELECTRIC STATION. UNIT 3), 6 AEC 261 (1973) 5.18.2.1
'

S

,

L

'

1

)

__.. . _ _.. .... _ __ _ _ ... _ __, _ . _ .. . . _ _ . . . _ _ _ _ . _ _ . . _ _ . , . , . _ _ '!
_... _, , _ . . . _ . . _ . . - . _ . . _ . _ . _

_
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ALA8-118 CONSUMERS POWER CO.
(MIOLAND PLANT, UNITS 1 AND 2), 6 AEC 263 (1973) 2.11.5'

:

! ALA8-121 LOUISIANA POWER AND LIGNT CO.
j .(WATERFORD STEA" ELECTRIC STATION, UNIT 3), 6 AEC 319 (1973) 5.10.3

,

,

<

; ALA8-122 CONSUMERS POWER CO.
(MIOLAND PLANT. UNITS 1 AND 2), 6 AEC 322 (1973) 2.11.5<

2.11.6
: 5.4-

5.8.3.1|.
! >

ALA8-123 CONSUMERS POWER CO.
(MIDLAND PLANT. UNITS 1 ANO 2). 6 AEC 331 (1973) 3.1.1 ;'

3.18 |
3.7.2

|' 5.5.1
5.5.2

|
i
i

'
V T YA AR POWE ST T 6 C 358 (1973) 3.1.1

4.4
4.4.1
4.4.1.1'

I 4.4.2 ;

5.6.1 |

!

I

ALA8-12S LOUISIANA POWER AND LIGHT CO. !
(WATERFORO STEAM ELECTRIC STATION. UNIT 3), 6 AEC 371 (1973) 2.9.3 |'

i 2.9.4.1.4
| 2.9.5.1

!

! ALAB-126 VERMONT YANKEE NUCLEAR POWFR CORP.
(VERMONT YANKEE NUCLEAR POWER STATION), 6 AEC 393 (1973) 4.4.1.1 *

,

I
'

ALA8-128 OUKE POWER CO.
!

(WILLIAM 8. MCGUIRE NUCLEAR STATION, UNITS 1 AND 2), 6 AEC 399 (1973) 6.9.1

|
i

|
;

| 9 O O
.. _ _ . _. ______
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J

| ALAS-130 NISSISSIPPI POWER AND LIGNT CO. -

(GRAND GULF NUCLEAR STATIOM, UNITS 1 AND 2), 6 AEC 423 (1973) 2.6.3.3
; 2.9.3
-

2.9.5.1
2.9.5.3
3.5,

!
!

- ALA8-136 PUBLIC SERTICE ELECTRIC ANO GAS CO.
| (SALEM NUCLEAR GENERATING STATION, UNITS 1 ANO 2), 6 AEC 487 (1973) 2.9.2
| 2.9.3
i 2.9.3.1 5

i
,

ALA8-137 WISCONSIN ELECTRIC PONER CO.'

(POINT SEACH NUCLEAR PLANT, UNIT 2), 6 AEC 491 (1973) 3.7.2
; 6.23.3.1

|

t i
ALA8-138 VERNONT YANKEE NUCLEAR POWER CORP.

~

(VERMONT YANKEE NUCLEAR POWER STATIOR), 6 AEC 520 (1973) 2.11.1'

,

3.1.1-

! 4.4.1.1 ,

4.4.2. -

t 4.4.4 *

j 6.16.1 j
| .

t

ALA8-140 NISSISSIPPI POWER AND LIGHT CO. I
(GRAND GULF WUCLEAR STATION, UNITS 1 AND 2), 6 AEC 575 (1973) 2.9.7 >

S.10.1
!

; '

i ALA8-141 VENNONT YANKEE NUCLEAR POWER CORP.
; (VERNONT YANKEE NUCLEAR POWER STATION), 6 AEC 576 (1973) 4.4.2

! '
'

!
ALA8-143 00KE POWER CO. I

i (WILLIAM 8. NCGUIRE NUCLEAR STATION, UNITS 1 AND 2), 6 AEC 623 (1973) 6.16.1.1 !

; 6.5.4.1 ;

I
' ALA8-144 MAINE YANKEE ATONIC POWER CO.

(NAINE YANKEE ATONIC POWER STATION), 6 AEC 628 (1973)
;

-
5.10.2.1 !i

.

!
j r

! '

1

|

|
: 1

- . . . _ ._. _ . _ _ _ _ . _ _ . . _ . . _ _- ~ . _ _ ._____ _ __.___ .__,_ _ . -. . _ _ _
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ALAS-146 VINGINIA ELECTRIC AND POWER CO. i

4 (NORTH ANNA NUCLEAR STATION, UNITS 1 AND 2). 6 AEC 631 (1978) 2.9.3.2
'

2.9.4.1.4

|

Ala9-148 PENNSYLVANIA POWER AND LIGHT CO.
(SUSQUEHAMNA STEAM ELECTRIC STATION UNIT 5 1 AND 2). 6 AEC 642 (1973) 2.9.3.3.2

| ALA8-153 Com0NWEALTd EDISON CO.
(LASALLE COUNTY NUCLEAR STATION UEITS 1 AND 2). 6 AEC 821 (1973) 4.4

; 4.4.2 -
-

i

!

| ALAS-154 CoppIONWEALTH EDISON CO. 5.13.1.2(ZION STATION. UNITS 1 AND 2). 6 AEC 527 (1973); 5.4

I

! ALA8-157 TOLE 00 EDISON CO.
5.8.8(OAVIS-8 ESSE NUCLEAR POWER STATION) 6 AEC 858 (1973)

.

I

I ALAS-158 PHILADELPHIA ELECTRIC CO.
| (PEACH 80TTOM ATOMIC STATION UNITS 2 AND 3). 6 AEC 999 (1973) 5.7.1
,

'
{

; ALA8-159 CONSOLIDATED EDISON CO. OF N.Y. ,

5.18.3 ;
( (INDIAN POINT STATION UNIT 2). 6 AEC 1001 (1973)
! !
4

i
i ALA8-161 MAINE VANKEE ATONIC POWER CO.
| (MAINE YANKEE ATONIC POWER STATION). 6 AEC 1003 (1973) 3.7.2

5.5.1
|
! |
i

| ~

i ALA8-164 TENNESSEE VALLEY AUTNORITY
] (BELLEFONTE NUCLEAR PLANT UNITS 1 AND 2), 6 AEC 1143 (1973) 2.8.1.2

1 4

|
i ALA8-165 PHILADELPHIA ELECTRIC Co.

(PEACH 80TTOR ATOMIC STATION, UNITS 2 AND 3). 6 AEC 1145 (1973)- 5.11.2
,

! !

4

i

:
I

!

| e e G- ,

. _ _ _ - - _ _ - . - _ _ _ _ _ _



] {} .
4

V Q
'

,

CITATION INDEX --- JUNE 1989 PA8E 7

ALAS-166 MAINE YANKEE ATOMIC POWER CO.
(MAINE YANKEE ATOMIC POWER STATION), 6 AEC 1148 (1973) 3.7.2, 5.12.1

|4

ALAS-168 LOUISIANA POWER AND LIGHT CO.'

(NATERFORO STEAM ELECTRIC STATION, UNIT 3), 6 AEC 1155 (1973) 2.9.3.4 |
,

!
! >

'
j ALA8-172 00QUESNE LIGHT CO.
! (8EAVER VALLEY POWER STATION, UNITS 1 AND 2), 7 AEC 42 (1974) 2.8.1.1 *

i 3.1.4.1
1

.

* ALA8-175 MAINE YANKEE ATOMIC POWER CO.
(MAINE YANKEE ATOMIC POWER STATION), 7 AEC 62 (1974) 3.7.2 ;

!

ALAS-179 VERMONT YANKEE NUCLEAR POWER CORP.
'(VERMONT YANKEE NUCLEAR POWER STATION), 7 AEC 159 (1974) 6.15.3

' 6.16.2 i
'

6.5.3.2 ;

i
"'

ALA8-181 PORTLAND GENERAL ELECTRIC CO.
! (TROJAN NUCLEAR PLANT), 7 AEC 207 (1974) 3.4.2
1 5.6.6
; 6.16.1.3 j
i

!

ALAB-182 ALA8AMA POWER CO.
(JOSEPH M. FARLEY PLANT, UNITS 1 AND 2), 7 AEC 210 (1974) 2.9.5.3 !

i 3.17
' 3.4.1

3.5
| 3.5.3 -|

|

! ALA8-183 GULF STATES UTILITIES CO.
i (RIVER SENO STATION, UNITS 1 AND 2), 7 AEC 222 (1974) 2.9.1

2.9.4.1.4
2.9.5.1 :

!
I ALA8-184 CAROLINA POWER AND LIGHT CO.
j (SMEARON HARRIS NUCLEAR PLANT, units 1-4), 7 AEC 229 (1974) 6.19.2

,

-i

!

, !
'

. . . - _ . . - _ .- - - _ _ _ _ _ = - . . - - _.-, __ . _ _ . _ _ , . ~ . . . . . . . . . . . - . . . . _ . - . . . . - . _ ~ . - - - - . - . . ~ . . _ ..- -
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I

i

ALAB-184 CAROLINA POWER AND LIGNT CO. 6.5.3.2 1
'

'!
i -|

! ALA8-185 CONNoleWEALTH EDISON CO. 2.11.2.1~ (ZION STATION, UNITS 1 AND 2), 7 AEC 240 (1974) 2.11.2.2
2

ALA8-188 CONSOLIDATED EDISON CO. OF N.Y. 6.16.2 !(INDIAN POINT STATION. UNIT 2). 7 AEC 323 (1974);
4

:

I ALA8-191 80STON EDISON CO. 3.5.1.2 i(PILGRIN NUCLEAR STATION UNIT 1), 7 AEC 417 (1974) 6.1.4.3;

4

I
) ALAS-192 NORTHERfl IMOIANA PUBLIC SERVICE CO. 5.7 t(SAILLY GENERATING STATION. NUCLEAR-1). 7 AEC 420 (1974) 5.7.11
i ,

'
i

. t

!

; ALAS-194 VENNONT YAINtEE NUCLEAR POWER CORP. i
6.16.1

i (VENNORT YANKEE NUCLEAR POWER STATION). 7 AEC 431 (1974) 6.16.1.1
L

i 6.20.1 j

| '

;

ALA8-195 NISSISSIPPI POWER AND LIGHT CO. 5.13.1.1
; (GRAND GULF NUCLEAR STATION, Ull1TS 1 AND 2), 7 AEC 455 (1974) 5.4 ,

i

! i
\

'

i

? ALAB-199 SOUTHERN CALIFORNIA EDISON CO. 5.7.1
j (SAN ONOFRE NUCLEAR GENERATIIIS STATIG88, UNITS 2 ANO 3), 7 AEC 478 (1974)

i
!
' ALA8-204 100RTHERN IIIDIANA PUBLIC SERVICE CO. 5.10.3
! (BAILLY GENERATIIe6 STATION. NUCLEAR-1). 7 AEC 835 (1974) 5.8.13'

6.4.1.1

i
k

?

; 9 9 O
- - _ _ . _ ._ _ _ . . - ________
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-

( -I

: ALA8-206 PHILADELPHIA ELECTRIC CO. ~
,

(FULTON GENERATING STATION, UNITS 1 AND 2), 7 AEC 841 (1974) 2.9.7

( ALA8-207 NORTHERN INDIANA PUBLIC SERVICE CO.
' (8AILLY GENERATING STATION, NUCLEAR-1), 7 AEC 957 (1974) 5.18.1

5.13.2
;

| ALA8-209 CONSOLIDATED EDISON CO. OF N.Y.
(INDIAN POINT STATION, UNIT 2), 7 AEC 971-(1974) 6.16.3

?

;

i ALA8-212 SOUTHERN CALIFORNIA EDISON CO. i

: (SAN ONOFRE NUCLEAR GENERATING STATION, UNITS 2 AND 3), 7 AEC 986 (1974) 3.3.2.4
| .
t

' ALA8-216 PHILADELPHIA ELECTRIC CO.
(PEACH 80TTON ATOMIC STATION, UNITS 2 AND 3), 8 AEC 13 (1974) 2.9.5.1-1

'

6.16.2
.

1

ALA8-217 VERMONT YANKEE NUCLEAR POWER CORP.,

; (VERMONT YANKEE NUCLEAR POWER STATION), 8 AEC 61 (1974) 6.15.2
!

$ ALA8-218 POTOMAC ELECTRIC POWER CO.
j (DOUGLAS POINT NUCLEAR GENERATING STATION, UNITS 1 AND 2), 8 AEC 79 (1974) 2.9.5.6 .

2.9.5.7 '

6.28.4
| 6.9.1
i

5
ALAB-220 LOUISIANA POWER AND LIGHT CO.

(WATERFORO STEAM ELECTRIC STATION, UNIT 3), 8 AEC 93 (1974) 3.5.5
; 5.8.5
i
i

ALA8-221 PHILADELPHIA ELECTRIC CO.
(PEACH BOTTOM ATONIC STATION, UNITS 2 AND 3), 8 ?.EC 95 (1974) 5.7.1,

,

i
1
i ALA8-222 COMMONWEALTH EDISON CO. '

! (ZION STATION, UNITS 1 AND 2), 8 AEC 229 (1974) 3.1.3
3.3.14

i

i

:
- . . -. - .. . . . . . . - . . . .- -_-. . . . . .-.- - .. -.-
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AUS-222 COMONWEALTN EDISON CO. .

,
a

l l

!

ALAS-223 PACIFIC SAS AND ELECTRIC CO. 2.9.3.3.4 '

(01ASLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2) 8 AEC 241 (1974)

|
ALAS-224 NORTMEM INDIANA PUSLIC SERVICE CO. 2.8.1.2 -

(SAILLY SENERATING STATION. NUCLEAR-1). 8 AEC 244 (1974) 2.8.1.3
,

'
e

'

3.1.4.1' 3.1.4.2~
3.6

! 5.19.2
'

S.7
5.7.1s

5.8.2,

! S.18.3'

! ;

i

ALAS-225 OETWOIT EDISON CO. 2.8.1.1
(GREENWOOO ENERGY CENTER. UNITS 2 AND 3) 8 AEC 379 (1974) 3.1.4.1

.
'

! !

) !
i ALAS-228 COMOMEALTH EDISON CO. 2.8.1.3 t

1 (ZION STATION, UNITS 1 AND 2). 8 AEC 381 (1974) .9.3.2 +

i .9.9.18
4 2.9.9.1 ,

3.1.4.1 !
i 3.12.1.1 1
! 3.7.2
4 5.10.1 i~

5.13.1.1 .

| S.18.1.2
|e i

!

| ALAS-227 NORTMEM INDIANA PUSLIC SERVICE CO. 3.14.3
(SAILLY GENERATING STATION. NUCLEAR-1). 8 AEC 418 (1974) 4.4.2

'

'

i
E

I
i
| ALAS-229 VEMONT YANKEE NUCLEAR POWER CORP. '

2.9.1
- (VEMONT YANKEE NUCLEAR POWER STATION). 8 AEC 425 (1974) 3.16.1

S.14.2
,

|

O O O I
- - _ _ - __ _ _ _ _ .
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1

; AliO-231 8OSTON EDISON CO. 4.6(PILGRIM NUCLEAR STATION, UNIT 1), 8 AEC 633 (1974) 5.8.s -
,

$
4

; ALAB-235 CONSUMERS POWER CO. 4.3.1
'.

(NIDLARD PLANT, UNITS 1 AND 2), 8 AEC 645 (1974) e.14.2.1 |

!

ALAB-237 TENNESSEE VALLEY AUTHORITY
5.2'(BELLEFONTE NUCLEAR PLANT, UNITS 1 AND 2), 8 AEC 654 (1974)

|-

I ALA8-238 BOSTON EDISON CO. 2.9.3.3.3
i (PILGRIN NUCLEAR STATION, UNIT 2), 8 AEC 656 (1974) .

)
|

ALAB-242 LOUISIANA POWER AND LIGHT CO. 3.6 i
] (WATERFORD STEAM ELECTRIC STATION, UNIT 3), 8 AEC 847 (1974)

4.6
j 5.9
,

',
,

ALA8-243 CONSOLIDATED EDISON CO. OF N.Y.
2.9.1 j

| (INDIAN POINT STATION, UNIT 2), 8 AEC 850 (1974)

ALAB-244 NORTHERN STATES POWER CO.'

(PRAIRIE ISLAND NUCLEAR GENERATING PLANT, UNITS 1 ANO 2), 8 AEC 857 (1974) 2.9.11 ;
- 2.9.9.2.1 )'

!2.9.9.3
!' 2.9.9.4 ,

3.11.3 |
| 3.13.1
;

4.2.1 !'

4.2.2'

5.13.3
i 5.5
| 5.5.2
i !
e

i

ALAB-245 VERMONT VANKEE NUCLEAR POWER CORP. 6.1.4.2 i(VERMONT VANKEE NUCLEAR POWER STATION), 8 AEC 873 (1974)*

,

;

4

9

. - . .- . . _ . . . . _ ._. - . . . . . . _ ._ . . . . . . _ . - . . . . _ . - . _ . . _ _ . _ _ . . . . . . ~ . ,
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ALA8-247 DETROIT EDISON CO.
(GREENWOOO ENERGY CENTER, UNITS 2 ANO 3), 8 AEC 936 (1974) 6.15

6.15.8.2

i

ALA8-249 NORTHERN INDIANA PUBLIC SERVICE CO.
~

*

(BAILLY GENERATING STATION, NUCLEAR-1), 8 AEC 980 (1974) 3.13.3'

3.3.1.2
4.4.2'

ALA8-251 PUBLIC SERVICE ELECTRIC ANO GAS CO.
(HOPE CREEK GENERATING STATION, UNITS 1 ANO 2), 8 AEC 993 (1974) 5.2

:

ALA8-252 NORTHERN STATES POWER CO.
(PRAIRIE IS JNO NUCLEAR GENERATING PLANT, UNITS 1 ANO 2), 8 AEC 1175 (1974) 2.9.9.2.1

3.13.1
5.1
5.5

;

! ALA8-254 PACIFIC GAS AND ELECTRIC CO.
4 (DIABLO CANYON NUCLEAR POWER PLANT, UNIT 2), 8 AEC 1184 (1975) 3.16

3.8.1
4.3
5.6.3

t

ALAS-256 VIRGINIA ELECTRIC ANO POWER CO.
| (NORTH ANNA NUCLEAR STATION, UNITS 1 AND 2), 1 NRC 10 (1975) 2.9.1

3.16
i 3.7
! 3.8
i 4.3

! ALA9-258 LOUISIANA POWER AND LIGHT CO.

J
(WATERFORD STEAM ELECTRIC STATION, UNIT 3), 1 NRC 45 (1975) 4.6

ALAB-260 TEXAS UTILITIES GENERATING CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 1 NNC 51 (1975) 5.6.3

;

!

I

__
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ALA8-262 PMILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION. UNITS 1 AND 2). 1 MC 163 (1975) 2.9.9.1

6.15.3
6.20.4

,

ALAB-264 NIAGARA N0 HAWK POWER CORP.
(NINE MILE POINT NUCLEAR STATION. UNIT 2).1 MC 347 (1975) .3.16

3.7.3.2
4.4.2
5.2>

5.6.3'

6.15.3'

;

i

! ALA8-265 WASHINGTON PUBLIC POWER SUPPLY SYSTEM
; (WPPSS NUCLEAR PRCJECTS 1 AND 4). 1 NRC 374 f1975) 4.6

~ 5.9

f

ALA8-268 SOUTHERN CALIFORNIA EDISON CO.
(SAN ONOFRE NUCLEAR GENERATING STATION. UNITS 2 AND 3), 1 NRC 383 (1975) 3.4.3 [

3.7.3.1 r
.,

;
5.6.4i

6.16.1 ;

6.16.3 i

.

ALAB-269 BOSTON EDISON CO. ;

(PILGRIM NUCLEAR STATION. UNIT 2). 1 MC 411 (1975) 2.9.7
5.4 -'

5.8.1;

?

ALA8-270 CONSUMERS POWER CO. L

'| (MIDLAND PLANT. UNITS 1 AND 2), 1 MC 473 (1975) 5.10.1 !

j 5.10.3
5.13.2 jj

! '

i ,

1 ALAB-271 PUBLIC SERVICE CO. OF NEW HAMPSNIRE
: (SEA 8R00K STATION UNITS 1 AND 2). 1 NRC 478 (1975) 3.15

5.12.2.1
i
&

ALAB-273 PORTLAND GENERAL ELECTRIC Co.
(PE88LE SPRINGS NUCLEAR PLANT. UNITS 1 AND 2).1 MC 492 (1975) 2.9.7,

i

. _ _ _ . . . . _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ . _ _ _ _ _ . _ _ _ _ . . . _ _ . - . . . . _ . . _ _ _ _ . _ _ , _ _ _ _ . _ _ _ _ _____m.,__ __._ _ _ _.- . _ ____- .- . _ _ . _ ____ _ _ . . _ _ _ _ . . _ _ _ _ _ _ _ _ _ _ . . _ . - _ __ _ .
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.

' ALAS-273 PCRTLAND GENERAL ELECTRIC CO. 5.8.1i-

ALA8-274 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR PLANT, UNIT 2),1 MC 497 (1975) 5.13.1.1'-

!

.

4 ALA8-277 POTOMAC ELECTRIC POWER CO.
i (DOUGLAS POINT NUCLEAR GENERATING STATION. UNITS 1 AND 2), 1 NRC 539 (1975) 3.3.1

*

! 3.3.1.1
3.3.1.2

;
3.3.2.1
3.4.4

*

ALAB-279 KANSAS GAS AND ELECTRIC CO.
(WOLF CREEK N"JCLEAR GENERATING STATION),1 MC 559 (1975) 2.9.3.1

2.9.4.1.1
1

!

ALAS-280 FLORIDA POWER AND LIGNT CO.
(ST. LUCIE NUCLEAR PLANT, UNIT 2), 2 NRC 3 (1975) 4.2.2 ,

5.13.3,

5.5.2

$ ALAS-281 CONSOLIDATED EDISON CO. OF N.Y.
(INDI AN POINT STATION, UNIT 3), 2 MC 6 (1975) 5.1?.1 ,

,

j . 5.13.1.2
5.4

i
4

i

| ALA8-282 CONSUMERS POWER CD.
| (MIDLAND PLANT, UNITS 1 AND 2), 2 M C 9 (1975) 5.2
4

4

ALA.8-293 CONSURERS POWER CO.,
; (MIDLAND PLAMT, UNITS 1 AND 2), 2 NRC 11 (1975) 8.24.5
,

T

ALAS-284 NORTHERN STATES POWER CO..

(PRAIRIE ISLAND NUCLEAR GENERATING PLANT, UNITS 1 AND 2), 2 MC 197 (1975) 3.14.1 ;
,

| !

a f

!,

e e O i
_. . - . . . - - .- - - _ _ _ _ _ _ _
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ALA8-286 PUERTO RICO WATER RESOURCES AUTHORITY
(NORTH COAST NUCLEAR PLANT, UNIT 1), 2 MC 213 (1975) 2.3.7

5.s.1

:
:

ALAB-298 NORTHERN STATES POWER CO.
(PRAIRIE ISLAND NUCLEAR GENERATING PLANT, UNITS 1 AND 2), 2 MC 390 (1975) 3.6

ALA8-289 VINGINIA ELECTRIC AND POWER CO.
(NORTH ANNA NUCLEAR STATION UNITS 1 AND 2). 2 MC 395 (1975) 2.9.3.3.3>

I
i

1 ALA8-290 TOLEDO EDISON CO.
j (DAVIS-BESSE NUCLEAR POWER STATION). 2 MC 401 (1975) 6.11
,

!

i ALA8-291 GEORGIA POWER CO.
(ALVIN W. V0GTLE NUCLEAR PLANT, UNITS 1 ANO 2). 2 MC 404 (1975) 4.4.2

4.4.3
6.1.4.4
6.15
6.5.4.1
6.9.2.1

<

ALA8-292 LONG ISLAND LIGNTING CO.
i (JAMESPORT NUCLEAR STATION, UNITS 1 AND 2). 2 NRC 631 (1975) 2.5.3

2.9.3.3.3
2.9.4.1.1
2.9.4.1.4

,
.

|
ALA8-293 PUBLIC SERVICE CD. OF NEW MAMPSNIRE

(SEABROOK STATION UNITS 1 AND 2). 2 MC 660 (1975) 3.3.1
; 3.3.4
! 5.8.2
,

}
.

ALA8-294 CLEVELAND ELECTRIC ILLUNINATING CO.
,

(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2). 2 MC 663 (1975) 5.2 !

ALA8-295 PU8LIC SERVICE CO. OF NEW NAMPSNIRE
(SEA 8R00K STATI0h. UNITS 1 AND 2), 2 MC 668 (1975) 3.3.1

; 3.3.4
|

|
1

I '

,
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ALA8-295 PUBLIC SERVICE CO. OF NEW MAMPSHIRE
5.4.2

,

ALA8-296 ALLIED-GENERAL WCLEAR SERVICES
(BARWELL NUCLEAR FUEL PLANT SEPARATION FACILITV) 2 MC F1 (1975) 3.3.1

3.3.1.2
5.7.1'

i 6.15.3"

4

ALA8-297 TOLEDO EDISON CO.
(OAVIS-BESSE NUCLEAR POWER STATION. UNIT 1). 2 MC 727 (1975) 3.15

5.12.2.1

{ ALA8-298 CLEVELANO ELECTRIC ILLUNINATING CO.
(PERRY MUCLEAR POWER PLANT UNITS 1 AND 2). 2 MC 730 (1975) 3.1.2.5

4

ALA8-300 TOLEDO EDISON CO.*

(DAVIS-BESSE NUCLEAR POWER STATION), 2 MC 752 (1975) 5.12.2.1
5.4

I 6.11
i

i

! ALA8-301 HOUSTON LIGHTING AND POWER CO.
| (ALLENS CREEK NUCLEAR GENERATING STATION. UNITS 1 ANO 2). 2 WRC 853 (1975) 5.4 ,

i
~ |5.8.10

f

r
'

\

ALA8-302 DUKE POWER CD.
i (PERKINS NUCLEAR STATION UNITS 1. 2. 3). 2 NRC 856 (1975) 2.9.7
! 5.8.1

,

'
- ALA8-303 NORTHERN INDIANA PUBLIC SERVICE CO.
| (BAILLY GENERATING STATION NUCLEAR-1). 2 M C 858 (1975) 2.11.6

3.16
.,

i 5.6.3 ,

5.4.3.2 '
*

!
i
j ALA8-304 CONSOLIDATED EDISON CO. OF N.Y.

(INDIAN POINT NUCLEAR STATION. UNITS 1. 2 ANO 3) 3 NRC 1 (1976) 2.9.4.1.4!

1 5.2
i

9 9 9
.- .. . _ _ - .. . _ ____
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ALA8-304 CONSOLIDATED EDISON CD. OF N.Y.
6.16.1

! ALAS-305 CINCINNATI GAS A*.JD ELECTRIC CO.
; (WILLIAM H. ZINNER NUCLEAR STATION). 3 NRC 8 (1976)

'

2.9.5.1-

; 4.3-

:
ALA8-307 KANSAS GAS f.#0 ELECTRIC CO.

{ (WOLF CREEK NUCLEAR GENERATING STATION, UNIT 1), 3 NRC 17 (1976) 5.7.1

ALA8-310 DUQUESNE LIGHT CO.
(SEAVER VALLEY POWER STATION, UNIT 1), 3 NRC 33 (1976) 5.4

.

ALA8-311 KANSAS GAS AND ELECTRIC CO.
(WOLF CREEK NUCLEAR GENERATING STATION, UNIT 1), 3 NRC 85 (1976) 2.11.4

-

5.2,

5.4

ALAB-313 PUERTO RICO WATER RESOURCES AUTHORITY
.! (RORTH COAST NUCLEAR PLANT, UNIT 1), 3 NRC 94 (1976) 2.7

6.5.2,

,

ALA8-314 TOLEDO EDISON CO.
(DAVIS-BESSE NUCLEAR POWER STATION, UNIT 1), 3 NRC 98 (1976) 5.12.2.1,

!

ALA8-315 CONSUMERS POWER CD.
(MIDLAND PLANT, UNITS 1 ANO 2), 3 NRC 101 (1976) 6.24.5

ALA8-316 PUBLIC SERVICE CO. OF INDIANA
(MARBLE HILL MUCLEAR GENERATING STATION, UNITS 1 AND 2), 3 NRC 167 (1976) 2.5.1

1 3.1.2.1
3.4

i
i

ALAB-317 GULF STATES UTILITIES CO.
(RIVER BEND STATION, UNITS 1 ANO 2), 3 NRC 175 (1976) 3.7.3.4

i
-

5.2

!
:

.
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LONG ISLAND LIGHTING CD. 5.12.2.1ALA8-318
(JAMESPORT NUCLEAR POWER STATION. UNITS 1 ANO 2). 3 MC 186 (1976)

ALA8-319 CONSOLIDATED EDISON CO. OF N.Y. 3.1.2.3
(INDIAN POINT STATION, UNITS 1. 2. AND 3). 3 NRC 188 (1976) 3.4.2

6.16.1.3

i

ALAB-321 KANSAS GAS AND ELECTRIC CO. 3.1.2.1
(WOLF CREEK NUCLEAR GENERATINE STATION). 3 MC 293 (1976) 3.1.2.2

'

6.19
6.19.1

i

ALA8-322 POSLIC SERVICE CO. OF INDIANA 2.9.4
.

(MARSLE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2), 3 MC 328 (1976) 2.9.4.1.2
.

!
:

4

'

ALA8-323 TOLEDO EDISON CO. 6,3
(DAVIS-8 ESSE NUCLEAR POWER STATION. UNIT 1), 3 MC 331 (1976)*

| ALA8-324 VIRGINIA ELECTRIC AND POWER CO. 1.5.2
j (NORTH AMA NUCLEAR STATION. UNITS 1 AND 2). 3 MC 347 (1976)
,

ALA8-326 PROJECT MANAGEMENT CORP. 5.12.2.1 >

i (CLINCH RIVER BREEDER REACTOR PLANT). 3 MC 406 (1976)
,

1 ALA8-327 KANSAS GAS ANO ELECTRIC CO. 2.11.2.4
~

(WOLF CREEK NUCLEAR GENERATING STATION, UNIT 1). 3 NRC 400 (1976) 2.11.2.5i

4.3
5.12.2.1

; 4.23.3.1
'

i '

| |

ALA8-328 ALLIED-GENERAL NUCLEAR SERVICES 2.9.4.1.2
(BARNWELL FUEL RECEIVING AND STORAGE STATION). 3 NRC 420 (1976)j

|1

! '

l

: O O 9 :
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,

,

ALA8-329 GULF STATES UTILITIES CO.
(RIVER BENO STATION, UNITS 1 AND 2). 3 MC 607 (1976) 2.9.7

2.9.7.1
5.8.1

1

: ALA8-330 PROJECT MNAGENENT CORP.
j (CLINCH RIVER BREEDER REACTOR PLANT). 3 MC 613 (1976) 5.12.2.1

I
1

ALA8-331 KANSAS GAS AND ELECTRIC CO.4

'. (WOLF CREEK NUCLEAR GENERATING STATION. UNIT 1). 3 MC 771 (1976) 5.4
5.8.10'

5.8.9

t,LAS-332 TOLEDO EDISON CO.
(DAVIS-BESSE NUCLEAR PONER STATION), 3 MC 735 (1976) 6.4.1.1

6.4.2

| 6.4.2.1
6.4.2.2
6.4.2.3

!

! ALA8-333 POR(LAND GENERAL ELECTRIC CO.
I (PEB8LE SPRINGS NUCLEAR PLANT, UNITS 1 AND 2), 3 MC 804 (1976) 2.9.4
,

2.9.4.1.1
i

ALA8-334 PACIFIC GAS AND ELECTRIC CO..

i (DIA8LO CANYON NUCLEAR PONER PLANT, UNITS 1 AND 2). 3 NRC 809 (1976) 2.7
3.11.1.2
6.5.2

(- ALA8-336 ARIZONA PUSLIC SERVICE CO.
(PALO VERDE NUCLEAR GENERATING STATION. UNITS 1. 2 AND 3). 4 NRC 3 (1976) 4.3

i

ALA8-338 PUBLIC SERVICE Co. OF NEW NAMPSMIRE<

| (SEA 8 ROOK STATION. UNITS 1 ANO 2). 4 MC 10 (1976) 5.7
5.7.1

,

!

!
1

!

i

I
, .. -. . - . . . . _ n.. . - . . . , - , - . . , . , . _ . . . . . . . , . . _ , _ . . _ _ . _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ . - _ _ . . . . ._



. . - - _ . . _ _ s . .

, 7..
. ;

, ,

~

_

*:
-

n _

CITATION INDEX --- JUNE 1999 PAGE 20 '
s.

ALAS-339 PUBLIC SERVICE CO. OF INDIANA,

(MARSLE MILL NUCLEAR GENERATING STATION, WITS 1 AND 2), 4 NRC 29 (1976) 2.9.3.3.3
2.9.7.1
5.s2.2 .

5.5.3
5.8.4.1

.
~

, ,

i ALAB-340 ILLINOIS POWER CO.
; (CLINTON POWER STATION, UNITS 1 AND 2), 4 NRC 27 (1976) 2.11.1-

2.11.2.2'1

! 2.11.2.3
3.11.1.3:

! 3.13.1
! 5.10.3.1
'

i

h,

ALA8-341 TEMESSEE VALLEY AUTHORITY
4

,
(BROWNS FERRY NUCLEAR PLANT, UNITS 1 AND 2), 4 NRC 95 (1976) 2.9.3.3.2

i 3.9.3,3.3
1

i i

!- ALA8-342 VIRGINIA ELECTRIC AND POWER CO. !

! (NORTH ANNA NUCLEAR STATION, UNITS 1 AND 2), 4 NRC 98 (1976) 2.9.3.3.3
'

! 2.9.3.3.4 i

! 2.9.4 ,

i
- 2.9.4.1.1 t

i
2.9.7.1

'

5.5.3
,

ALA8-343 NORTHERN STATES POWER CO. i
(PRAIRIE ISLAND NUCLEAR GENERATING STATION, UNITS 1 AND 2), 4 NRC 199 (1976) 5.L$ i

! i
i

,

- ALA8-344 CONSUNERS POWER CO. i
' (NIDLAND PLANT, UNITS 1 AND 2), 4 NRC 217 (1976) 5.0.2 ;

ALA8-345 USERDA
^

l (CLINCH RIVER BREEDER REACTOR PLANT), 4 NRC 212 (1977) 5.1

'|
5.8.1

.

!

i ALA8-347 UNION ELECTRIC CO.
j (CALLAWAY PLANT, UNITS 1 AND 2), 4 NRC 215 (1976) 3.7.3.4 ;

i
'

,

!

! e e e
- - . -- - - _ _ - _ _ _ _ . . _ _ _
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I
ALA8-348 UNION ELECTRIC CO.

(CALLAWAV PLANT, UNITS 1 AND 2), 4 NRC 225 (1976) 3.7.3.3
5.6.4

- ALA8-349 PUBLIC SERVICE CO. OF NEW HAMPSNIRE
| (SEA 8R00K STATION UNITS 1 AND 2). 4 NRC 235 (1976) 3.17
! 3.7.3.3
| 5.14

5.4

!

i

i ALA8-39 PUBLIC SERVICE CO. OF NEW NAMPSHIRE
(SEA 8R00K STATION UNITS 1 AND 2), 4 NRC 365 (1976) 5.18

ALA8-352 UNION ELECTRIC Co.
(CALLAWAV PLANT. UNITS 1 AND 2). 4 NRC 371 (1976) 6.29.4 ,

!
ALAS-353 LONG ISLAND LIGHTING CO. '

| (JAMESPORT NUCLEAR STATION, UNITS 1 AND 2). 4 NRC 381 (1976) 5.12.2.1

!
| ALA8-354 USER 0A
i (CLINCH RIVER BREEDER REACTOR PLANT). 4 NRC 383 (1976) 2.10.2
*

2.9.3.3.3
I 2.9.5.1 [
; 2.9.7.1
i 2.9.9.2.1
! 5.2 ,

i i
.

ALA8-355 DUKE POWER CO.
(CATAW8A NUCLEAR STATION UNITS 1 ANO 2). 4 NRC 397 (1976) 3.11.1.1.1 I

i 5.10.3 .

| 5.6.3 |
! 6.16.3

FLORIDA POWER AND LIGNT CO.' (ST. LUCIE NUCLEAR PLANT. UNIT 2), 3 NRC 830 (1976) 3.11.4
4.4
5.10.1

1 5.10.3 ;

5.5.1 '

6.19.2.1,

1

I
i
,

i .

_ _ _ - _ _ _ _ _ _ _ _ _ - . . - - _ , - _ _ . . . . .. - . . . . . . - - - - . _ . , . . . . .- - - . . , ... ~.. . . . , . . - _ . , . . - . - . . . - - . . . . . . - - . _ , , - , , . . , . _ . . . .
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ALAS-356 PUBLIC SERVICE CO. OF NEW #19PSNIRE
(SEA 8R00K STATION, UNITS 1 ANO 2), 4 MC 525 (1976) 5.6.1

5.7

ALA8-357 CONSOLIDATED EDISON CO. OF N.Y.
(INDIAN POINT STATION, UNITS 1, 2 AND 3), 4 NRC 542 (1976) 6.1.5

ALA8-358 GULF STATES UTILITIES CO.
(RIVER SENO STATION, UNITS 1 AND 2), 4 MC 558 (1976) 2.9.4.1.4

3.6

ALA8-359 OUKE POWER CO.
(CATANSA NUCLEAR STATION UNITS 1 AND 2), 4 MC 61'J (1976) 4.4.1

4.4.2
5.10.1

ALA8-366 PUBLIC SERVICE CO. OF NEW HANPSNIRE
(SEA 8R00K STATION, UNITS 1 ANO 2), 5 NRC 39 (1977) 6.15.3.1

ALA8-367 TElW8ESSEE VALLEY AUTNORITY
(HARTSVILLE NUCLEAR PLANT UNITS 1A,2A,18,29), 5 MC 92 (1977) 3.11

3.11.1.1.1
3.13.1
5.10.1
5.10.3
5.6.3

ALA8-369 CONSOLIDATED EDISON CO. OF N.Y.
(INDIAN POINT STATION, UNIT 2), 5 NRC 129 (1977) 5.2

ALAB-370 PUBLIC SERVICE CO. OF OKLANONA
(SLACK FOX STATION, UNITS 1 AND 2), 5 NRC 131 (1977) 4.5

5.8.3.2
5.8.4

ALAS-371 PUBLIC SERVICE CO. OF INDIANA
(MAR 8LE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2), 5 NRC 409 (1977) 3.3.1

_ _ _ _
_ _ _ _
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'ALA8-371 PUBLIC SERVICE CO. OF INDIANA 5.12.2.1

!- ALA8-374 PUBLIC SERVICE CO. OF INDIANA
|

(NAR8tE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2) 5 MC 417 (1977) 4.6
- 5.12.2.1.2

i i

i ALA8-376 DETNOIT EDISON CO. :
(GREENWOOO ENERGY CENTER. UNITS 2 AND 3) 5 NRC 426 (1977) 2.9.4.1.1'

2.9.7
'
,

3.1.2.4
5.4
5.8.1; ,

i

| ALAS-377 CONSOLIDATED E0! SON CO. OF N.Y.
(INDIAN POINT STATION UNITS 1. 2. AND 3). 5 MC 430 (1977) 2.6

; '
3.3.3

j

i
!

!
ALA8-378 TOLEDO EDISON CO. >4

(DAVIS-8 ESSE NUCLEAR POWER STATION UNITSI.2.3). 5 MC 557 (1977) 3.17 |
6.4.2.2 j

i

t

ALA8-379 CONSUMERS POWER CO.
; (NIOLAND PLANT, UNITS 1 AND 2). 5 MC 565 (1977) 3.12
| 3.12.2 ;

i
;

'

ALA8-380 TEMESSEE VALLEY AUTHORITY
I

(HARTSVILLE NUCLEAR PLANT UNITS 1A.2A.18.28). 5 NRC 572 (1977) 3.1.2.3
6.15.8.1
6.19.2

.

'

:

| 6.9.1 ,

! !

| ALA8-381 HOUSTON LIGHTING AND POWER CO.
i (SOUTH TEXAS PROJECT. UNITS 1 AND 2). 5 M C 582 (1977) 3.1.2.1.1 ,

3.1.2.5 -
,

| 4.4 :
6.16.1,

4 6.3.1 r
t

:

!
i

i

!

i
1

. .. - - . . . _ . _ . _ . _ . . . . _ . , . . _ _ . . . _ _ _ . _ _ . _ _ _ . _ . . , _ . _ . . . _ ,_.., ,._ _._._.._,_ _ _..
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ALA8-382 CONSUMERS POWER CO.
; (MIOLAND PLANT, UNITS 1 AND 2), 5 NRC 603 t1977) 2.9.18.2 ,

3.12.3
4

ALAB-383 GULF STATES UTILITIES CO.'

(RIVER BENO STATION, UNITS 1 AND 2), 5 NRC 609 (1977) 5.6.1

i
ALA8-384 METROPOLITAN EDISON CO.

(THREE MILE ISLAND NUCLEAR STATION, UNIT 2), 5 NRC 612 (1977) 2.9.3.3.3

| ?

>

ALA8-385 TOLEDO EDISON CO. ,

(OAVIS-8 ESSE NUCLEAR POWER STATION, UNITS 1,2,3), 5 INIC 621 (1977) 5.6.3
i 5.7 ,

; 5.7.1 !

! 6.3 i

1

ALA8-386 PUBLIC SERVICE CO. OF OKLAHOMA
(SLACK FOR STATION, UNITS 1 AND 2), 5 NRC 640 (1977) 5.10.3 1

i
,

. |

[| ALA8-389 PHILADELPHIA ELECTRIC CO. -

3.1.2.1.1 i
| (PEACH BOTTOM ATOMIC STATION, UNITS 2 AND 3), 5 NRC 727 (1977)

5.19.1 :

i

ALA8-390 PUBLIC SERVICE CO. OF NEW HAMPSHIRE' <

(SEA 8R00K STATION, UNITS 1 AND 2), 5 NRC 733 (1977) 6.29.5
!
4

| ALA8-392 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION), 5 NRC 759 (1977) 6.15.61

i

; ALA8-393 PUBLIC SERVICE CO. OF INDIANA
(P.AR8LE HILL NUCLEAR GENERATING STATION, UNITS 1 ANO 2), 5 NRC 767 (1977) 5.12.2.1- -ii

!

'ALA8-394 PUBLIC SERVICE ELECTRIC AND GAS CO.
! (HOPE CREEK GENERATING STATION, UNITS 1 AND 2), 5 INIC 709 (1977) 5.10.3
2

i

i |
1

'

,

__ .. . -. __ ___ - _ _ .
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~ ALAS-395 -CONSUNERS POWER CO. -

5.15.2(MIDLAND PLANT, UNITS 1 AND 2). 5 NC 772 (1977)'

5.1s
-5.19.3-

3 5.6.2
5.7 -

5. 7.1 .
6.15.3.2 :!

i

i ALAB-399 CONSOLIDATED EDISON CO.'0F N.Y.
(INDIAN POINT STATION UNIT 2) ~5 MC 1156 (1977) 6.15.8.1.

,

,

r;
,

_ .]j,
ALA8-400 PACIFIC GAS AND ELECTRIC CO.

| (STAMISLAUS NUCLEAR PROJECT UNIT 1). 5 MC 1175 (1977) 2.9.3
'

3.1.2.2
3.5.2.1'

5.8.5 :*

>

4

ALAB-404 FLORIDA POWER AND LIGHT CO. ,

(ST. LUCIE NUCLEAR PLANT, UNIT 2). 5 NRC 1185 (1977) 5.7.1 ;
,
4 ..

,

ALA8-405 PUBLIC SERVICE CO. OF INDIANA'

(NAR8LE MILL NUCLEAR GENERATING STATION, UNITS 1 AND 2). 5 MC 1190 (1977) 3.15'

5.12.2.1
.

1

i ALAB-408 DUQUESNE LIGHT CO.
' (BEAVER VALLEY POWER STATION, UNIT 1). 5 M C 1383 (1977) 3.1.2.5

4.6
6.16.1

,

;

I [

ALAB-409 TENNESSEE VALLEY AUTHORITY
(HARTSVILLE NUCLEAR PLANT UNITS 1A.2A.18.28). 5 MC 1391 (1977) 5.13.4 :

1

ALAB-410 PACIFIC GAS AND ELECTRIC CO. -

(DIABLO CANYOM NUCLEAR POWER PLANT. UNITS 1 AND 2). 5 NRC 1398 (1977) -2.11.2.4 .|
'3.12.4 ''

| 6.20.4

, :

,

|

_. , . ._ , ~ _ . ~ ._. _ . . _ _ . . . . , . . ~0'
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.

ALAB-413 TEMESSEE VALLEY AUTHORITY
(WATTS BAR NUCLEAR PLANT, UNITS 1 ANO 2), 5 MC 1418 (1977) 2.9.4.1.14

2.9.4.1.2
2.9.4.1.4

'

2.9.4.2

,?
.

.

CONSOLIDATED EDISON CD. OF N.Y.ALAB-414 ~,i

(INDIAN POINT STATION, UNIT 2), 5 NRC 1425 (1977) 5.15
5.7 '

,

'
ALA8-415 FLORIDA POWER AND LIGHT CO.

5 NRC 1435 (1977) 5.7.1 -
i.

.

'
ALAB-417 CONSUMERS POWER CD.

-

'

(MIDLAND PLANT, UNITS 1 AND 2), 3 NRC 1442 (1977) 5.4
6.14.3'

6.4.1.1
,

:

4

'

ALAB-418 TEMESSEE VALLEY AUTHORITY '

(HARTSVILLE NUCLEAR PLANT UNITS 1A,2A,18,28), 6 NRC 1 (1977) 4.5
5.12.1. ,

!
! ALAB-419 NORTHERN STATES POWER CO.

(PRAIRIE ISLAND NUCLEAR GENERATING PLANT, UNITS 1 AND 2), 6 MC 3 (1977) 3.15
3.4
5.12.2.1.1

i
i

'

ALAB-420 FLORIDA POWER ANO LIGHT CO.
| (ST. LUCIE NUCLEAR PLANT, UNIT 2), 6 M C 8 (1977) 2.9.3.3.3
j 2.9.3.3.4- ,

5.5.3;

6.3
,

,

i
;

| ALA8-421 VERMONT YANKEE NUCLEAR POWER CORP.

|
(VERMONT YANKEE NUCLEAR POWER STATI3N), 6 M C 25 (1977) 5.14

|

|
' '

.

: ,

9 9 91
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ALA8-422 PUBLIC SERVICE CO. OF NEW HAMPSHIRE _ 3.3.1 _

.(SEASR00K STATION, UNITS 1 AND 2), 6 NRC 33 (1977) 3.1.4.3
. 3.1. 5 -4

3.12.1-
' 3.13.1-

3.164 ,

3.16.1- *
'

4.2
4.3

1 4.4
: 5.6.1 -

2 5.6.3 .
4

6.1.4
; 6.15

' ~ ' '

* .6.15.4.1
6.15.4.2

. 6.15.5
1 6.15.8.2 ~'

ALAB-423 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 4.34

(SEABROOK STATION, UNITS 1 AND 2), 6 NRC 115 (1977)'
5.6.5

-

,

ALAB-424 KANSAS GAS AND ELECTRIC CO.
(WOLF CREEK NUCLEAR GENERATING STATION, UNIT.1), 6 NRC 122 (1977) 2.9.4.1.1

5.10.2
5.10.3
5.13.4,

5.4
,

|- t

I

i
'

ALA8-428 FLORIDA POWER AND LIGHT CO. ,'

(ST. LUCIE PLANT, UNIT 1; TURKEY POINT PLANT, UNITS 3 AND 4), 6 NRC 221 (1977) 6.3
6.3.1

,
,

1 i

: ALA8-430 TOLEDO EDISON CO. AND CtEVELAND ELECTRIC ILLUNINATING CO.
(DAVIS-BESSE STATION, UNITS 1, 2, 3: PERRY ELANT, UNITS 1 AND 2), 6 MRC 457 (1977) 4.4'

5.10.3 .>

t

t

ALAB-431 DUKE POWER CD.
(PERKINS MUCLEAR STATION UNITS 1, 2,.3), 6 NRC 460 (1977) 2.9.3.3.3.

i
,

,

$

|

|
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_ _ , _ _ _ _ - - - - - . _ _ _ _ _ _ _ - . - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - . _ _ _ _ _ _ _ _ . _ _ _ . . _ _. . __.

.

*-n .

<

CITATION INDEX --- JUNE 1999 PACE- 28

ALA8-432 SOUTHERN CALIFORNIA EDISON CO. AND SAN DIEGO GAS AND ELECTRIC CO.
(SAN ONOFRE NUCLEAR GENERATING STATION, UNITS 2 AND 3), 6 NRC 465 (1977) 5.6.1

1

i. ALAB-433 DUKE POWER CO.
(PERKINS MUCLEAR STATION UNITS.1, 2, 3), 6 NRC 469 (1977) 5.12.2

5.2

,

ALAB-434 POWER AUTHORITY OF THE STATE OF NEW YORK.
| (GREENE COUNTY NUCLEAR PLANT), 6 NRC 471 (1977) 2.9.7
.

! ,

ALA8-435 FLORIDA POWER AND LIGHT CO.,

! (ST. LUCIE NUCLEAR PLANT,. UNIT 2), 6 NRC 541 (1977) 5.10.1 !.

6.15.4
i 6.15.4.1 i

'6.23.3.1 j
1

ALAB-437 PUBLIC SERVICE CO. OF INDIANA4

j (NAR8LE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2), 6 NRC 630 (1977) 5.7.1 -

~i
! ALA8-438 CONSUNERS POWER CC. 1

(NIDLAND PLANT, UNITS 1 AND 2), 6 NRC 638 (1977) .2.11.6 t

5.12.2.1 .j
.

!
: ALAB-439 PONER AUTHORITY OF THE STATE OF NEW YORK

(GREENE COUNTY NUCLEAR PLANT), 6 NRC 640 (1977) 5.12.2.1
1

i
i ALAB-440 DUKE POWER CO. '

! (CHEROKEE NUCLEAR STATION, UNITS 1, 2 AND 3), 6 NRC 642 (1977) 2.9.2
2.9.3.3.3

J

2 ALAB-441 PITTSBURGH-DES NOINES STEEL CO.
i 6 NRC 725 (1977) 5.12.2
: 5.e.12'

5

4

) ALAB-443 CLEVELAND ELECTRIC ILLUNINATING CG. .

; (PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 6 NRC 741 (1977)- 3.1.2.1 !
'

.

't

.,

! O G G
_ _. . . _ _ . . - . - - _
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ALAB-413 CLEVELAND ELECTRIC ILLUMINATING CO.
,

3.14.2
r 3.5.2.3 --l

3.5.3'

5.6.4

ALAB-444 GULF STATES UTILITIES CO.' (RIVER BENO STATION, UNITS 1 AND 2), 6 NRC-760 (1977) 2.10.2
'

2.9.3.3.3
2.9.5.7
'3.1.2.5 ,

3.12.1.2 ~!.

3.4.2 ?

3.7.3.4
6.16.2
6.20.3,

5.9.2.1

i
'

|

ALAB-445 TENNESSEE VALLEY AUTHORITY ,

(YELLOW CREEK NUCLEAR PLANT, UNITS 1 AND 2), 6 NRC 865 (1977) 1.7.1- '
<

2.5.3"

| ALAB-446 PUGET SOUND POWER AND LIGHT CO.
; (SKAGIT NUCLEAR PROJECT, UNITS 1 AND 2), 6 NRC 870 (1977) 6.19.1
:

!
| ALAB-447 EXXON NUCLEAR CO.
i (NUCLEAR FUEL RECOVERY AND RECYCLING CENTER),-6 NRC 873 (1977) 2.10.2
!
:

i ALA8.451 PORTLAND GENERAL ELECTRIC CO.
! (TROJAN NUCLEAR PLANT), 6 NRC 889 (1977) 3.1.2.5 |
4 6.1.6 '

6.16.1,

I

! ALAB-453 COW.SOLIDATED EDISON CO. OF N.Y. I

; (INDIAN POINT STATION, UNIT 2), 7 NRC 31 (1978) 6.15.8.1

I
i ALAG-454 METROPOLITAN EDISON CO.

(THREE MILE ISLAND NUCLEAR STATION, UNIT 2), 7 NRC 39 (1978) 2.10.1.2-
2.10.2

,

'
,

I

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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i ALAS-454 METkOPOLITAN EDISON CO. 5.2
<

t

ALA8-455 NORTHERN STATES POWER CO.
(PRAIRIE ISLAND NUCLEAR GENERATING PLANT, UNITS 1 AND 2), 7 NRC.41 (1978) 3.16 .

.5.6.1
6.1- A,

6.1.3.1
6.15.1-

. 6.15.9
1 6.20.2

i
'

METROPOLITAN EDISON CO.ALAB-456
(THREE MILE ISLAND NUCLEAR STATION, UNIT 2), 7 NRC 63 (1978) 2.9.5.6

6.20.4<,

,
,

;

ALA8-457 DUKE POWER CO. '!
(CHEROKEE NUCLEAR STATION, UNITS 1, 2 AND 3), 7 NRC 70 (1978) 6.14.1 '

i !
i ALAB-458 CONSUNERS POWER CO.

(MIDLAND PLANT, UNITS 1 AND 2), 7 NRC 155 (1978) 4.3 |
5.15.3 :

,

.
' 5.7.1 i

5.7.2
6.15.4.2

|
'

,

, ALAB-459 PUBLIC SERVICE CO. OF INDIANA
I (MARBLE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2), 7 NRC 179 (1978) 1.1 *

3.11.1.4'
i' 3.3.2.4

3.3.4'

5.13'

!
5.6.1- '

!
6.15.3-

!

ALA8-460 PUBLIC SERVICE ELECTRIC ANO GAS CO.'

(HOPE CREEK GENERATING STATION, UNITS 1 AND 2), 7 NRC 204 (1978) 4.3
4

i ALAB-461 PUBLIC SERVICE CO. OF INDIANA
(MARBLE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2), 7 NRC 313 (1978) '3.1.2.5-

,

!
,

! 9 9 9
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,

i ALAB-461 PUBLIC SERVICE CO. OF INDIANA
,

3.13.1
; 5.10.1
3 5.4-

5.5
5.8.7
6.16.1.3

ALAS-462 KANSAS SAS AND ELECTRIC CO. 3.14.3(WOLF CREEK NUCLEAR GENERATING STATION, UNIT 1), 7'NRC 320 (1978)'

3.7.3.2
3.7.3.4
-3.7.3.5.1

,

4.4.1
i 4.4.2

- '

>

'

ALAB-463 TENNESSEE VALLEY AUTHORITY 3.1.2.7(H7RTSVILLE NUCLEAR PLANT UNITS 1A.2A 18,28), 7 NRC 341 (1978) 3.11.4
3.13.1

I 3.14.3
! 3.16 -
! 3.7.2

'.
, 4.3-

'

4.4
,

'

5.5.1
! 6.7.1.
; 6.7.24 ,

,

ALAB-464 NORTHERN STATES POWER CD.'
3.1.2.6(TYRONE ENERGY PARK, UNIT 1), 7 NRC 372 (1978) 4.4.1.1 .i3

'
|
;

'

ALAB-466 DETROIT EDISON CO. 5.6.1! (ENRICO FERNI ATONIC PONER PLANT, UNIT 2), 7 NRC 457 (1978) ,

5.8.14 ;

! 6.24.3

|

1

1 ALAB-467 TENNESSEE VALLEY AUTHORITY 4.5-(HARTSVILLE NUCLEAR PLANT UNITS 1A.2A 18,28), 7 NRC 459'(1978)' .

5.1'

5.4
5.5 - :

i
'

.J
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PASE JNE ^'

^

' ALA8-467 TENNESSEE VALLEY AUTHORITY
'5.6.1
5.8.15 z

!
;

ALAS-468 CONSUMERS POWER CO. ,

(NIDLAND PLANT, UNITS 1 AND 2), 7 NRC 464 (1978) 2.3.44

* 5.8.2.

,

: ALAS-469 DETROIT EDISON CO.
(ENRICO FERNI ATOMIC POWER PLANT, UNIT 2), 7 NRC 470 (1978) 5.9

i 6.14
?

!
I ALA8-470 DETROIT EDISON CO. '

'. (ENRICO FERNI ATOMIC POWER PLANT, UNIT 2), 7 NRC 473 (1978) 2.9.4.1.1
! 2.9.4.1.2 ,

, 2.9.4.1.4
4 2.9.4.2

2.9.5.3'

,

1 '7. 1.2.5 '

. 6.16.1
i

!

, ALAS-471 PU8LIC SERVICE CO. OF NEW HAMPSHIRE
! (SEABROOK STATICN, UNITS 1 AND 2), 7 NRC 477 (1978) 3.11.1.5

3.16
3.7.2

,

3.7.3.6,

6.15.4
6.15.4.1.

6.15.4.2
6.15.6.1.2.J ,

!
i
!

! ALA8-472 DETROIT EDISON CO.
.

(GREENWOOD ENER6Y CENTER, UNITS 2 AND 3), 7 NRC 570 (1978) 2.9.7
; 5.4
;

, . 5.8.1

! .

ALA8-473 NUCLEAR ENGINEERING CO. |
'

(SHEFFIELD, ILL. LOW-LEVEL RADIDACTIVE WASTE DISPOSAL SITE), 7 NRC 737 (1978) 2.9.4.1.1,

, 2.9.4.1.4
| 2.9.4.2 ,

| 2.9.5.3
2.9.7

i

|

4

g _ _ , _
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ALA8-473~ . NUCLEAR ENGINEERING CO. -

,,,,g,

,

ALAS-474 METROPOLITAN EDISON CD.
(THREE NILE ISLAND NUCLEAR STATION, UNIT 2), 7 NRC 746 (1978) 2.9.2-

i

! f

I! ALA8-476 DETROIT EDISON CO.
(GREENWOOO ENERGY CENTER, UNITS 2 AND 3), 7 MC 759 (1978) 2.9.3.3.3

i
,

: ALA8-477 KANSAS GAS AND ELECTRIC CO.
(WOLF CREEK NUCLEAR GENERATING STATION. UNIT 1), 7 MC 766 (1978) 4.5 {

,

ALA8-479 BOSTON EDISON CO.
(PILGRIN NUCLEAR STATION, UNIT 2), 7 NRC 774 (1978) 37

, 6.16.1 1
'

.

ALAB-481 LONG ISLAND LIGHTING CO.
(JAMESPORT NUCLEAR STATION, UNITS 1 AND 2). 7 NRC 807 (1978) 5.7.1

:

.

ALAS-482 00KE POWER CO.<

(CHEROKEE NUCLEAR STATION. UNITS 1, 2 AND 3). 7 NRC 979 (1978) 5.1'

5.5
t 6.18

ALAS-485 WASHINGTON PUBLIC POWER SUPPLY SYSTEM
(WPPSS NUCLEAR PROJECTS 3 AND 5). 7 NRC 986 (1978) 5.6.3

.

6.18
i

ALAS-486 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT 2). 8 NRC 9 (1978) 4.4.2

5.5.1
4

1

ALAB-488 PUBLIC SERVICE CD. OF NEW HAMPSHIRE
(~;EABROOK STATION, UNITS 1 AND 2), 8 NRC 187 (1978) 2.6

2.9.9.5-

2.9.9.6

4
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_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ - _ _

_

_ _

:< -

>

CITATION INDEX -- JUNE 1989 PA8E 34 :

| ALA8-488 PUBLIC SERVICE CO. OF NEW HAMP', HIRE '
3.6
6.17.1

i

ALAB-489 0FFSHORE POWER SYSTEMS
(FLOATING NUCLEAR POWER PLANTS), 8 NRC 194 (1978)- I.8

3.1.2.5= -

3.3.1
6.15.7

i 6.16.1
; 6.16.1.1
i

! 6.18
6.20.4

i ALA8-490 CAROLINA POWER AND LIFMT CO.
' (SHEARON HARRIS MUCLEAR PLANT, UNITS 1-4), 8 NRC 234 (1978) 3.7.3.2

3.15.5
|

ALA8-491 VIRGINIA ELECTRIC AND POWER CO.
(NORTH ANNA NUCLEAR STATION. UNITS 1 AND 2). 8 NRC 245 (1978) 5.5.1'

5.6.1
! 6.9.2.2;
1

1

!'

ALAB-492 NORTHERN STATES POWER CO.
(TYRONE ENERGY PARK, UNIT 1), 8 NRC 251 (1978) 2.9.5. 13

5.8.1'

4

f ALA8-493 PUBLIC SERVICE CO. OF INDIANA
(MARSLE HILL NUCLEAR GENERATING STATION. UNITS 1 AND 2). 8 NRC 253 (1978) 2.7

3.1.2.6
.

: 3.6
4.5
5.12.1

| 5.15.1i
5.18

! 5.19.4
5.7.1
6.18
6.5.1

;' 6.5.2

i

i

l
,

i e O O
. . . .. . . - . _ - . .
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ALA8-494 NUCLEAR EMINEERI M CO. . .

| (SHEFFIELD. ILL. LOW-LEG L RADI0 ACTIVE WASTE DISPOSAL. SITE). 8 NRC 299 (1978)- 3.1.4.1
3.1.4.2

,.
,

'
.

PUBLIC SERVICE CO.' 0F NEW HAMPSHIREALM-495
(SEABROOK STATION. UNITS 1 AND 2) 8 NRC 304 (1978) : 6.15.4 .

ALAB-496 PORTLAND GENERAL ELECTRIC CO.
| (TROJAN NUCLEAR PLANT). 8 NRC 308 (1978) 2.9.9.2.2- 1

! 5.8.4.1 '

| ~ ;

!
!' ALAB-497 DAIRYLAND POWER COOPERATIVE

'

(LA CROSSE 8 OILING WATER REACTOR) 8 NRC 312 (1978) .3.1.4.1'-
,

- ALAB-499 PUBLIC SERVICE CO. OF NEW HAMPSHIRE .

,

| (SEABROOK STATION. UNITS 1 AND 2), 8 NRC 319 (1978) 6.15.4 '

f r

:

ALAB-500 0FFSHORE POWER SYSTEMS'

| (FLOATING NUCLEAR POWER PLANTS) 8 NRC 323 (1978) 5.14
'

ALAB-501 WASHINGTON PUBLIC POWER SUPPLY SYSTEN
. (WPPSS NUCLEAR PROJECTS 3 AND 5). 8 NRC 381 (1978) 5.15
j 5.6.1
,

i

| ALAB-502 ROCHESTER GAS AND ELECTRIC CORP.
! (STERf.ING POWER PROJECT UNIT 1). 8 NRC 383 (1978) 3.7.3.2
'

5.1
i 6.15.4.1 -

6.15.4.2 *,

!

ALAB-504 PACIFIC GAS AND ELECTRIC CO.
| (DIABLO CAR 70N NUCLEAR POWER PLANT, UNITS 1 AND 2). 8 NRC 406 (1978) 3.16

5.12.2
| .5.12.2.1

! ,

f'

s

)
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_ .

'

.
ALAB-505. PUBLIC SERVICE'CO. OF OKLAHOMA

'

(SLACK FOX STATION, UNITS 1 AND 2). 8 NRC 527'(1978)- .5.7.1 4'
5.4.1' |. j

i !

*

ALAB-506 TENNESSEE VALLEY AUTHORITY .. i

(PHIPPS BEND NUCLEAR PLANT, UNITS 1 AND 2) 8 NRC 533 (1978) 6.15 '

i

! ALAB-507 ROJHESTER CAS AND ELECTRIC CORP.
(STERLING POWER PROJECT. UNIT 1). 8 NRC 551 (1978) 6.13

,

i
'

1

ALAB-513 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
! (SEABROOK STATION UNITS 1 AND 2). 8 MRC 694 (1978) 3.1.2.1

5.6.1'

ALAB-514 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AKD 2). 8 NRC 697 (1978) -5.12.2.1,

g.

4

ALAB-515 TENNESSEE VALLEY AUTHORITY
(YELLOW CREEK NUCLEAR PLANT, UNITS 1 AND 2). 8 NRC 702 (1978) 6.15.8.5

,

;

ALAB-516 DELMARVA POWER ANO LIGHT CO.
(StNetIT POWER STATION, UNITS 1 AND 2). 9 NRC 5 (1979) 1.3 i

<

6.2

ALAB-518 PUBLIC SERVICE ELECTRIC AND GAS CO.
(HOPE CREEK GENERATING STATION, UNITS 1 ANO 2). 9 NRC 14 (1979) 4.3

6.15.1.2
6.16.4

ALAB-519 PACIFIC GAS ANO ELECTRIC CO.-

(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 9 NRC 42 (1979) 2.11.5.1'

,

: ALAB-520 PUBLIC SERVICE CO. OF NEW HAMPSHIRE .
i

(SEABROOK STATION UNITS 1 AND 2) 9 NRC 48 (1979) 3.11.1.15

3.11.1.6
,

; 9 9 9
. _ . _ - _._
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ALA8-522 VIRGINIA ELECTRIC AND POWER J. .

2.9.4.1.1
-

(NORTH ANNA MUCLEAR STATION, UNITS 1 AND 2) 9 NRC 54 (1979)'

'2.9.7.1

4

ALAB-523 PUGET SOUNO POWER ANO LIGHT CO.
- (SKAGIT NUCLEAR PROJECT. UNITS 1 AND 2). 9 NRC 58 (1979) '2.9.3.3.3'
,

4 2.9.3.3.4

i

ALAB-524 PORTLAND GENERAL ELECTRIC CO.
; (TROJAN NUCLEAR PLANT). 9 NRC 65 (1979) 5.7.1

$ ALAB-525 METROPOLITAN EDISON CO.
; (THREE MILE ISLAND NUCLEAR STATION. UNIT 2). 9 NRC 111 (1979) 3.14.1

|
ALAB-526 CAROLINA POWER AND LIGHT CO.

; (SHEARON HARRIS NUCLEAR PLANT, UNITS 1-4). 9 NRC 122 (1979) 2.9.12
2.9.3.3.3
5.19.1

ALAB-528 DUKE POWER CO.
(OCONEE NUCLEAR STATION AND MCGUIRE NUCLEAR STATION). 9 NRC 146 (1979) 2.9.3.3.3'

2.9.4.1.2
2.9.4.2

; 2.9.6 ,

ALAB-530 PU8LIC SERVICE CO. OF INDIANA,

|
(NARBLE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2). 9 NRC 261 (1979) .4.4

ALAB-531 PORTLAND GENERAL ELECTRIC CO. *

tTROJAN NUCLEAR PLANT) 9 NRC 263 (1979) 6.15 ~

6.15.4
1 6.15.9
' 6.27

.
.

ALAB-532 PHILADELPHIA ELECTRIC CO.
: (PEACH BOTTOM ATONIC POWER STATION. UNIT 3). 9 NRC 279 (1979) 4.1
1 6.15.8.5
i

,

1,
w-

'

e. . - - , - - , _ . . . . . __ , _ . - . . , , ,.
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,

ALAB-534 PORTLANO GENERAL ELECTRIC CO. 2.5.1(TROJAN NUCLEAR PLANT), 9 NRC 287 (1979)
3.4'

6.1.3.1:
6.1.4.4

|
'

;

, ALAB-535 HOUSTON LIGHTING AND POWER CO.
! (ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1), 9 NRC 377 (1979) 2.9.7

3.4.4 -

ALAB-539 HOUSTON LIGHTING ANO POWER CO. '

3.4.4'
} (ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1), 9 NRC 422 (1979)
.

ALAB-540 PHILADELPHIA ELECTRIC CO.'

(PEACH BOTTOM ATOMIC STATION, UNITS 2 AND 3), 9 NRC 428 (1979) 5.5.4 -

ALAB-541 CONSUMERS POWER CO. 5.12.2.1
.

(NIDLAND PLANT, UNITS 1 AND 2), 9 NRC 436 (1979)
5.8.2

|4 t

; ,

a
! ALAB-542 IN RE ATLANTIC RESEARCH CORP. 6.10.1.19 NRC 611 (1979)

-

| ALA8-544 HOUSTON LIGHTING ANO POWER CO. 5.12.1(ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1), 9 NRC 630-(1979)

i

i ALAB-546 PHILADEL?HIA ELECTRIC CO. 5.5.4
; (PEACH BOTTON ATONIC STATION, UNITS 2 ANO 3), 9 NRC 636 (1979) ,

i ALAB-547 HOUSTON LIGHTING ANO POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1), 9 NRC 638 (1979) 5.4

'
,-
' ALAB-548 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 5.15.2
j (SEABROOK STATION, UNITS 1 ANO ?), 9 NRC 640 (1979)

! >

|
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i ALA8-549 ' HOUSTON LIGHTING AND POWER CO.~ -

~

:2.9.3.3.3'-
..

-

-

(SOUTH TEXAS PROJECT. UNITS 1 AND 2), 9 NRC 644 (1979)2

'2.9.4.1.2
2.9.5.1-.

!
.

.

ALA8-550 PACIFIC GAS AND ELECTRIC CO.
(STANISLAUS NUCLEAR PROJECT, UNIT 1). 9 NRC 683 (1979) 2.11.2i :2.11.5

2.11.6-

ALAB-551 VIRGINIA ELECTRIC AND POWER CO.
(NORTH ANNA NUCLEAR STATION. UNITS 1 AND 2). 9 NRC 704 (1979) 4.6

5.19.1'
5.5.1

! 5.6.1
6.5.4.1

i

ALA8-552 PUGET SOUNO POWER AND LIGHT CO.6

(SKAGIT NUCLEAR PROJECT, UNITS 1 ANO 2). 10 NRC 1 (1979) 2.9.3.3.3,

B

'

ALAB-553 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR PLANT UNIT 2). 10 NRC 12 (1979) -3.3.2.4-

;

!

iALAB-554 TENNESSEE VALLEY AUTHORITY
(HARTSVILLE NUCLEAR PLANT UNITS 1A.2A.18.28). 10 NRC 15 (1979) : 3.5

|
u

i ALAB-555 VIRGINIA ELECTRIC AND POWER CO.
| (NORTH ANNA NUCLEAR STATION. UNITS 1 AND 2) 10 NRC 23 (1979) 3.12.4 ;

3.16
|

i
.

'

ALAB-556 PUGET SOUNC POWER AND LIGHT CO.
. (SKAGIT NUCLEAR PROJECT. UNITS 1 AND 2), 10 NRC 30 (1979) 3.1.4.1
2 3.1.4.2-
| 5.2:

1 ALAB-557 PUBLIC SERVICE CO. OF NEW HAMPSHIRE'
(SEABROOK STATION. UNITS 1 AND 2), 10 NRC 153 (1979) 6.15.4'

i

,
4

1

i

-__: -
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| ALAB-559~ PUGET SOUNO POWER AND LIGHT CO. '
(SKAGIT NUCLEAR PROJECT, UNITS 1 AND 2). 10 NRC 162 (1979) -2.9.3.3.3'

u
;

ALAB-560 ~ TOLEDO EDISON CO. .

; {0 AVIS-BESSE NUCLEAR POWER STATION, UNITS 1,2,3), 10 NRC 265 (1979). .6.3'

:

ALAB-562 PHILADELPHIA ELECTRIC CO.
(PEACH BOTTOM ATOMIC STATION, UNITS 2 AND 3). 10 NRC 437 (1979) 6.15.'1.2

6.15.8.1~i
t

; ALAB-565 HOUSTON LIGHTING AND POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1), 10 NRC 521 (1979) 2.9.5<

2.9.5.3
I .3.4.1

6.14'

i P H BOTT A C A I '2 AND 3), 10 NRC 527 (1979) 3.3.5.2- '

3.7.1.
:

6.9.1
]

'
,

ALAB-567 .IN THE MATTER OF RA0!ATION TECHNOLOGY, INC.
10 MRC 533 (1979) 5.2

i
4 6.10
'

6.10.1

:

! ALA8-568 VIRGINIA ELECTRIC AND POWER CO.
i (NORTH ANNA NUCLEAR STATION, UNITS 1 AND 2), 10 NRC 554 (1979) 5.10.2
4

'

ALAB-569 CAROLINA POWER AND LIGHT CO. ^

(H. B. ROBINSON, UNIT 2)), 10 MRC-557.(1979)- 6.15.6.1
6.15.8.5

i
i
i
r ALAB-571 WASHINGTON PUBLIC POWER SUPPLY SYSTEM

(WPPSS NUCLEAR PROJECT NO. 2), 10 NRC 687 (1979) 4.6'
5.6.1

,

!
S.8.1

i
d

;

; e O O
- - - . . --
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'

ALA8-572'. PUGET SOUNO POWER AND LIGHT CO.
(SKAGIT NUCLEAR PROJECT. UNITS 1 AND 2). 10 NRC 693 (1979) .3.15

ALAB-573 PUBLic SERVICE CO. OF OKLAHOMA
(BLACK FOX STATION, UNITS 1 AND 2). 10 NRC 775 (1979) '3.5

5.1 --
5.10.3
6.15.3

'

ALAB.574 HOUSTON LIGHTIM AND POWER CO. .

(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1), 11 NRC 7'(1980) 1.7.1-
2.5.2 !

*
2.5.3
2.9.3.1
2.9.3.3.1
2.9.5
3.1.2.4

ALA8-575 HOUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS PROJECT. UNITS 1 AND 2) 11 NRC 14 (1980) 3.17

;

;

ALA8-577 CAROLINA POWER AND LIGHT CO.
(SHEARON HARRIS NUCLEAR PLANT, UNITS 1-4) 11 NRC 16 (1980) 3.1.2.1.1 1

3.16
3.3.1'

~3.3.1.1
3.4 i

3.7.3.7 d
4.3-
5.19.1-
5.2
5.5
5.6.1 -
6.16.1 :

i

'
ALAB-578 VIRGINIA ELECTRIC AND POWER CO.

(NORTH ANNA NUCLEAR STATION UNITS 1 AND 2). 11 NRC le9 (1980) ...
5.15

q

ALAB-579 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR PLANT, UNIT 2). 11 NRC 223 (1980) 4.4.1.1' :

!

1

i

..

.- _. - _ . _ = - - . - _ . - - .:
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.

ALAB-579 FLORIDA POWER AND LIGHT CO. . 5.12.1
' .

6.24,

|

| ALAB-580 PACIFTC' GAS At:0 ELECTRIC.CO.
(DIABLO CANYON NUCLEAR PCNER PLANT, UNITJ 1 AND 2), 11 NRC 227 (1980) 3.1.2.1'-

3.14.3
3.3.7
4.6
5.8.3

|
1
,

i' ALA8-581 CAROLINA POWER AND LIGHT CO.
(SHEARON HARRIS NUCLEAR PLANT. UNITS 1-4). 11 NRC 233 (1980) 1.84

3.1.2.1.1.'

3.3.1
. 3.7.3.7
1 5.6.3
4

.

s
*

i

ALAB-582 HOUSTON LIGHTING AND POWER CO. i

j (ALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1). 11 NRC 239 (1980) 2.9.3.3.3 . " .
2.9.4.1.4 ;

5.10.3
'

5.5.1

!
.

i i
ALAB-583 PACIFIC GAS AND ELECTRIC CO.'

i (DIABLO CArtVON NUCLEAR POWER PLANT, UNITS 1 AND 2). 11 NRC 447 (1980) 2.10.2
5.2i

! >

f

i ALAB-584 VIRGINIA ELECTRIC AND POWER CO.
(NORTH ANNA NUCLEAR STATION. UNITS 1 AND 2). 11 NRC 451 (1980) 3.1.1

3.3.2.4
-

3.5.2.3
* 3.5.4

3.5.5

i
5.5
5.8.2'
6.15.4

'!
:
j ALAB-585 HOUSTON LIGHTING AND POWER CO.

(ALLENS CREEK NUCLEAR GENERATING STATION, UkITS 1 AND 2), 11 NRC 469 (1980) 5.5
3

:

!

_ - , .. , . . _. _ , . ._ .. . , , . . ._ .
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. ALAB-586 HOUSTON LIGHTING AND POWER CO.. .

' (ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1),11 NRC 472 (1980) 2.9.7 ,

-5.8.1

'

ALAB-588 PUBLIC SERVICE ELECTRIC AND GAS CO.
( (SALEM NUCLEAR GENERATING STATION, UNIT 1), 11 NRC 533 (1980) -5.12.2.1

ALAB-590 HOUSTON LIGHTING AND POWER CD.
(ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1), 11 NRC 542 (1980) 2.9.3.1

2.9.5.3
3.5

,

e

ALAB-591 DUKE POWER CO.
(PERKINS NUCLEAR STATION UNITS 1, 2, 3), 11 NRC 741 (1980) 3.1.2.1

ALAB-592 PACIFIC GAS AND ELECTRIC CC. .

(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 11 NRC 744 (1980) 5.6.6.1
6.4.1.1

i
'

ALAB-593 PENNSYLVANIA POWER AND LIGHT CO. AND ALLE6HENY ELECTRIC COOPERATIVE INC.
t (SUSQUEHANNA STEAM ELECTRIC STATION, UNITS 1 AND 2), 11 NRC 761 (1980) 5.12.2
i

i
! ALAB-594 IN RE ATLANTIC RESEARCH CORP.

11 NRC 841 (1980) 6.10.1.1'

i

ALAS-595 CINCINNATI GAS AND ELECTRIC CO. I
(WILLIAM H. ZIMNER NUCLEAR STATION), 11 NRC 860 (1980) 2.9.3.3.3

'

2.9.7

ALAB-596 ROCHESTER GAS AND ELECTRIC CORP.
($TERLING POWER PROJECT, UNIT 1). 11 NRC 867 (1980) 1.9

i 'i

! ALAB-597 DUKE POWER CO.
(PERKINS NUCLEAR STATION UNITS 1. 2, 3), 11 NRC 870 (1980) 5.6.5 ''

! 5.8.10

e

4 - - . - . . . . - . -- .> ___ _ _ - .
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-

ALAB-598 PACIFIC GAS AND ELECTRIC CO.
-(DIA8LO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 11 NRC.876 (1980) 4.4.2

'

.

ALAN-600 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 2), 12 NRC 3 (1980) 2.10.2

2.11.2.5'

ALAB-601 CONNONWEALTH EDISON CO.
(CARROL COUNTY SITE), 12 NRC 18 (1980) 6.6.1 ,

3

ALAB-604 PACIFIC GAS AND ELECTRIC'CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 12 NRC 149 (1980) 3.;12.1.2'

:
4

ALAB-605 PUERTO RICO ELECTRIC POWER AUTHORITY
(NORTH COAST NUCLEAR PLANT. UNIT 1). 12 NRC 153 (1980) 1.10

i

ALA8-606 NUCLEAR ENGINEERING CO.
(SHEFFIELD ILL. LOW-LEVEL RADI0 ACTIVE WASTE DISPOSAL SITE) 12 NRC 156 (1980) 5.4

4

6.15.1.1
| ,

4 *

f ALAB-607 PACIFIC GAS AND ELECTRIC CO. !

j (DIABLO CANYON NUCLEAR POWER PLANT UNITS 1 AND 2). 12 NRC 165 (1980) '3.12.3 |

,

!

! ALAB-611 NORTHERN STATES POWER CO.
(NONTICELLO PLANT, UNIT 1). 12 NRC 301 (1980) 4.6

! ,

I >

! ALAB-613 PENNSYLVANIA POWER AND LIGHT CO.
(SUSQUEHANNA STEAN ELECTRIC STATION. UNITS 1 AND 2). 12 NRC 317 (1990) 2.11.2

0.11.2.8

| 2.11.3
2.11.4-

.2.11.6

i ALAB-614 DAIRYLAND POWER COOPERATIVE- . .

3.1.4.2- |(LA CROSSE BOILING WATER REACTOR), 12 NRC 347 (1980)
, c

.

9 9 9 |
1

.

.- . ..
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i

ALA8-616 C09810NWEALTH CDISON CO.
(ZION STATION, UNITS 1 AND 2), 12 NRC 419 (1980) 2.5.1

3.1.2.1
3.44

5.13.2
1

.

ALAB-619 NORTHERM INDIANA PUBLIC SERVICE CO.'

(BAILLY GENERATING STATION, NUCLEAR-1), 12 ?:RC 558.(1980) 2.5.1
2.9.4.1.4
3.1.2.1
3.4
3.4.5

e
' 6.24

6.24.1.1.j
-6.24.1.2

i

ALAB-620 NORTHERN STATES POWER CO.
(NONTICELLO PLANT, UNIT 1), 12 NRC 574 (1980) 3.4.3

ALAB-621 TEXAS UTILITIES GENERATING CD.
; (COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 12 NRC 578 (1980) 3.15

ALAB-622 TOLEDO EDISON CD.
| (DAVIS-BESSE NUCLEAR POWER STATION, UNITS 2 AND 3), 12 NRC 667 (1980) 3.18.1
-

3.18.2

ALAB-623 PUBLIC SERVICE CO. OF NEW HAMPSHIRE-s

| (SEABROOK STATION, UNITS 1 AND 2), 12 NRC 670 (1980) 6.26
!

ALAB-629 HOUSTON LIGHTING AND POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1), 13 NRC 75 (1981) 3.5

3.5.2.34

'
3.5.5
6.lb.1.2

ALAB-630 HOUSTON LIGHTIleG ANO POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1), 13 NRC 24 (1981) 3.1.4.1

3.15.

; 5.12.2.1

!

|

L_.m_ _ -___ _ _ _ _ _ _ - __- -- - --
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L

ALAB-631 HOUSTON LIGHTING'AND POWER CO. 5.2(ALLENS CREEK MUCLEAR GENERATING STATION. UNIT 1), 13 NRC 87 (1981)

;.

| ALAB-533 CINCINNATI SAS AND ELECTRIC CO. 5.4 :(WILLIAM H. ZIMMER NUCLEAR STATION), 13 NRC 94 (1981)

ALAB-634 CONSUMERS POWER CO. 5.12.2.1(MI9 LAND PLANT, UNITS 1 AND 2), 13 NRC 96 (1981)
,

ALAB-635 HOUSTON LIGHTING AND POWER CD. 5.12.2
.

| (ALLENS CREEK NUCLEAR GENERATING STATION, UMIT 1), 13 NRC 309 (1981) 5.12 2.1
|
1
i

ALAB-636 CONSUMERS 90WER CO. 3.I.2.5
(BIG ROCK POINT PLANT). 13 NRC 312 (1981) 5.10.2.2

I 6.15.1.2
6.15.4

i 6.15.9
,

1

ALAB-639 HOUSTON LIGHTING AND POWER CO. 2.11.2.4
'

(SOUTH TEXAS PROJECT UNITS 1 AND 2), 13 NRC 469 (1981) 5.12.2.1
5.8.3.2i 6.23.3.1'

,

f

ALAB-640 PHILA. ELEC. CO.; MET.-EDISON CO.; PUS. SERVICE ELEC. ANO GAS CO. 3.17(PEACH BOTTOM UNITS 2,3; ISLAND UNIT 2; HOPE CREEK UNITS 1,2), 13 NRC 487 (1981),

<
.

ALAB-641 PENMSYLVANIA POWER AND LIGHT CO. AND ALLE6HENY ELECTRIC COOPERATIVE INC.'

(SUSQUEHANNA STEAM ELECTRIC STATION, UNITS 1 AND 2), 13 NRC 550 (1981)- 3.5.5'
5.12.2.1
5.8.5

4

i

I ALAB-642 SOUTH CAROLINA ELECTRIC AND GAS CO. 2.9.3.3.3
| (VIRGIL C. SUtetER NUCLEAR STATION, UNIT 1), 13 NRC 881 (1981) 2.9.3.3.4
i ,

1 O O O
_ .- . _. __ _.
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: ALA8-642 ' SOUTH CAROLINA' ELECTRIC AND GAS CO. 3.1.2.7
,

j- .

.

ALAB-643 SOUTH CAROLINA ELECTRIC AND GAS CO.
, .

;' (VIRGIL C. SUfetER NUCLEAR STATION, UNIT 1), 13 NRC 898 (1981) - 2.9.3.3.3
5.7.1

;
'

1

ALAB-644 PACIFIC GAS AND ELECTRIC CD.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 13 NRC 903 (1981) 3.1.4.2,

t 3.16-
5.1

1 5.15 -'
. .

|
t

(SALEM NUCLEAR GENERATIftG STATION, UNIT 1), 14 NRC 43 (1981) 4.2
' ;ALAB-650 PUBLIC SERVICE ELECTRIC AND GAS CO.'

'

4.4.2 t

5.10.1 ,

5.10.3 '

. . 5.5.1
|

-

6.15.1.2-
6.15.9 ;

i
i
!

ALAB-652 TOLEDO EDISON CO.
(DAVIS-BESSE NUCLEAR POWER STATION, UNITS 2 AND 3), 14 NRC 627 (1981) 5.6.1

,

| t

t *

{ ALAB-655 SACRAMENTO NUNICIPAL UTILITV DISTRICT
(RANCHO SECO NUCLEAR GENERATING STATION), 14 NRC 799 (1981) 2.9.5.7'

4.6' '

5.6.3

,

!

! ALAB-657 PHILADELPHIA ELECTRIC CO. 1.3I (FULTON GENERATING STATION, UNITS 1 AND 2), 14 NRC 957 (1981) --

1.9;
3.1.2.1.1*

I 3.4.3

I

I ALAB-659 C0pN90NWEALTH EDISON CO.
I (BYRON NUCLEAR POWER STATION, UNITS 1 AND 2), 14 NRC 983 (1981) .1

I
,

i

. ,

1
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.

ALA8-660 FLORIDA POWER AND LI8HT CO.
,

(TURKEY POINT PLANT, UNITS 3 AND 4), 14 NRC 987 (1981) 3.5.2.3 |
:

i -- - 6.15.4'

6.15.4.2
,

ALA8-661 FLORIDA POWER AND'L'IGHT CO.
(ST. LUCIE NUCLEAR PLANT, UNIT 2), 14 NRC 1117 (1981) 2.5.1;

6.3.1 ,

i
'

ALAB-662 PUERTO RICO ELECTRIC POWER AUTHORITY
'

(NORTH COAST NUCLEAR PLANT, UNIT 1), 14 NRC 1125 (1981) 1.3
1.9

,

ALAB-663 SOUTH CAROLINA ELECTRIC AND SAS CO.
(VIRGIL C. SUPMER NUCLEAR STATION, UNIT 1),14 NRC 1140 (1981) 3.1.2.1

3.12.3 1

i 5.12.2 '

' 6.20.2
,

.

i

! ALAB-665 FLORIDA POWER AND LIGHT CO.
| (ST. LUCIE PLANT, UNIT NO. 2), 15 NRC 22 (1982) 2.9.3.6 *

6.3
6.3.2 ;,

I - !

ALAB-666 WISCONSIN ELECTRIC POWER CO.

'
. 5.11'

-

(POINT BEACH NUCLEAR PLANT, UNITS 1 AND 2), 15 NRC 277 (1982) !
'

5.11.1
5.11.2 '

,

|
ALAB-668 DUKE POWER CO..

(PERKINS NUCLEAR STATION, UNITS 1, 2 AND 3), -15 NRC 450 (1982) 1.9,

,

i

i ALA8-669 DUKE POWER CO.
; (WILLIAM B. MC,GUIRE MUCLEAR STATION. UNITS 1 AND 2), 15 NRC 453 (1982) 3.11.1.1- '

; 4.4.2
'

. 5.10.3
| S.6.1
i

t

i
i
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3 ALAB-671 HOUSTON LIGHTING AND POWER CO.
' (ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1). 15.NRC 508 (1982). '2.9.3.3.3

ALAB-672 HOUSTON LIGHTING ann POWER CO.
j (SOUTH TEXAS PROJECT, UNITS 1 AND 2), 15 NRC 677 (1982) 3.1.4.1

3.1.4.2:

,

'

ALAB-673 SOUTHERN CALIFORNIA EDISON CO.
! (SAN ONOFRE NUCLEAR GENERATING STATION, UNITS 2 AND 3), 15 NRC 688 (1982) 3.17

5.7.1
5.8.13

ALAB-6T4 CONSUMERS POWER CO. . ,

(NIDLAND PLANT, UNITS 1 AND 2), 15 NRC 110 (1982) 3.1.2.1
3.1.2.1.1

1

h ALAB-675 CLEVELAND ELECTRIC ILLUNIMATING CO.
1 (PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 15 NRC 110 (1982) 5.12.2.1
| -

,

ALAB-677 TENNESSEE VALs.EY AUTHC2ITY ..

6.5.4.1(BROWMS FERRY NUCLEAR PLANT, UNITS 1, 2 AND 3), 15 NRC 138 (1982)
.

ALAB-678 C0peq0NWEALTH EDISON CO.
(BYROM NUCLEAR POWER STATION, UNITS 1 AND 2), 15 NRC 140 (1962) 2.11.4i

2.11.5.2
| 6.16.1

!
!

; ALAB-680 SOUTHERN CAfIFORMIA EDISON CO.
; (SAN ONOFRE NUCLEAR GENERATING STATION, UNITS 1 AND 2), 16 NRC 127 (1982) 5.5.1

5.6.1*

5.6.3 -a --

| 5.7
: 5.7.1
! 6.16.1

5. 5.1 ~

. .

.
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'

ALAB-682 ARMED FORCES RADIO 8IOLOGY-RESEARCH INSTITUTE-
(C08 ALT-60 STORAGE FACILITY), 16 NRC 150 (1982) -2.9.3.3.3

2.9.4.1.1 ''

3.10 |l
6.13 '

.

ALAB-683 PUGET SOUND POWER AND LIGHT CO. .

.16 NRC 160 (1982) 5.8.1.
.

(SKAGIT/HANFORD NUCLEAR POWER PROJECT, UNITS 1 ANO 2),

i -

ALAB-684 CONSUMERS POWf!R CO.
(MIDLAND PLANT, UNITS 1 AND 2), 16 NRC 162 (1982) 3.1.2.5

5.4.

i

I ALAB-685 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT NO. 1), 16 NRC 449 (1982)- 4.6' g

i

ALAB-686 0FFSHORE POWER SYSTEMS
j (MANUFACTURING LICENSE FOR FLOATING NUCLEAR POWER PLANTS), 16 NRC 454 (1982) 4.3
:

I
I ALAB-687 DL% POWER CO. 2.9.5.8'

(CATAW8A NUCLEAR STATION, UNITS 1 ANO 2),-16 NRC 460 (1982))(CATAW8A NUCLEAR STATION, UNITS 1 AND 2), 16 NRC 460 (1982 2.9.5.1
2.9.5.5

.
3.1.2.1.1-

I 5.12.2.1 '
5.6.1
6.20.5

a
4

L

i ALAB-688 U.S. DEPT. OF ENERGY, PROJECT MANAGEMENT CORP., TENNESSEE VALLEY AUTHORITY ,

j (CLINCH RIVER BREEDER REACTOR PLANT). 16 NRC 471 (1982) 5.12.2
-

5.12.2.1a

6.19.2
!
'

i
.

1 ALAB-689 0FFSHORE POWER SYSTEMS
; (MANUFACTURING LICENSE FOR FLOATING NUCLEAR POWER PLANTS), 16 NRC 887-(1982) 4.6
;

i

ALAB-690 LOUISIANA POWER AND LIGHT CO. ~.i
(WATERFORD STEAM ELECTRIC STATION, UNIT 3), 16 NRC 893 (1982) 5.4-

I
i
; 6

! O O O
.

- _ . _
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ALA8-691 CONSUMERS POWER CO.
(MIDLAND PLANT, UNITS 1 AND 2), 15 NRC 897 (1982) 1.5.2-'

3.1.2
i- .3.7.1

4.2
4.2.7 .
4.6
5.1'i

! 5.5.1
6.4.1
6.4.1.1'

ALAB-693 PENNSYLVANIA POWER AND LIGHT CO. AND ALLEGHENY ELECTRIC COOPERATIVE INC.
(SUSQUEHANNA STEAM ELECTRIC STATION, UNITS 1 AND 2), 16 NRC 952 (1982) 3.7.2

5.10.3-
6.16.1i

,

ALAB-694 SOUTH CAROLINA ELECTRIC ANO GAS CO.
(VIRGIL C. SUP99ER NUCLEAR STATION, UNIT 1)), 16 NRC 958 (1982) 5.13

;

ALAB-696 WISCONSIN ELECTRIC POWER CO.
(POINT BEACH NUCLEAR PLANT, UNIT 1), 16 NRC 1245 (1982) 2.11.1

3.1.2.4'
-3.1.2.7

,

1 3.3.2.4
i '3.3.4
I 3.5
| 3.5.2.1
' 4.6

5.13.2
i 5.4

b '

!

ALAB-697 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT NO. 1), 16 NRC 1265 (1982) 2.9.9.1

3.7
'

i
i

ALAB-698 METROPOLITAN E0! SON CO.4

| (THREE MILE ISLAND NUCLEAR STATION, UNIT NO. 1), 16 NRC 1290 (1982) 6.20.3
.

!

ALA8-699 METROPOLITAN EDISON CO.
| (THREE MILE ISLAND NUCLEAR STATION, UNIT NO. 1), 16 NRC.1324 (1982)' 3.1.2.2

a

_ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ - _ _ - - _ . _ _ _ - _ _ . _ _ _ _ _ _ - _ _ _ _ . = _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ = _ _ - _ _ _ _ _ _ _ _ ___ _ _ _ _ _ _ _ _ _ . -_ _ _ , _ _ - . ..
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.

. ALAS-699 METROPOLITAN EDISON CO.
4. 4 --
-4.4.1.1
4.4.2

ALAB-700 PUGET SOUNO POWER'AND LIGHT CO. ..

*

(SKAGIT/HANFORD NUCLEAR POWER PROJECT. UNITS 1 AND 2). 16 NRC 1329 (1982) .2.9.4.1.2.. -
.

,

!
'

ALA8-704 MISSISSIPPI POWER AND LIGHT CO.
i (GRAND GULF NUCLEAR STATION, UNITS 1 AND 2), 16 NRC 1725 (1982)- 2.9.3.3.3-..
i '2.9.3.3.4

6.20.2
6.20.4 *

|
1

i ALAB-705 METROPOLITAN EDISON CO. '

(THREE MILE ISLAND NUCLEAR STATION, UNIT NO. 1), 16 NRC 1733 (1982) 6.12.1.2-'

ALA8-706 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 16 NRC 1754 (1982) 2.9.5

5.12.2.1
1-

1

!

I I
.

ALAB-707 DETROIT EDISON CO. .;;

-| (ENRICO FERMI ATOMIC POWER PLANT, UNIT 2). 16 NRC 1760 (1982) 2.9.3.3.3 !

- 2.9.3.3.4 +

>

1 4.4.2
6.24 .;

ALAB-709 DETROIT EDISON CO.
(ENRICO FERMI ATONIC POWER PLANT, UNIT 2), 17 NRC 17 (1983) 4.2.2

5.5.1 ;'

5.5.2
5.8.1

; <. _

,

ALAB-710 SOUTHERN CALIFORNIA EDISON CO.>

; (VIRGIL C. SupetER NUCLEAR STATION. UNIT 1).17 NRC 25 (1983) 3.1.1
3.1.2.1'

i 3.12.3
l

~

!

4

i

!

9i G 9 .

. . -. _ _ _ . . .-_
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' ALAS-712 PUGET SOUNO PONER AND LIGHT CO.*

,(SRAGIT/MANFORD NUCLEAR PONER PROJECT, UNITS 1 AND 2), 17 NRC 81 (1983) 2.9.7
4

i ALA8-713 ARIZONA PUSLIC SERVICE CO.
(PALn VERDE NUCLEAR GENERATING STATION UNITS 1. 2 AND 3), 17 NRC S3 (1983) 2.9. 7 ''

i 5.6.6
|
1

ALA8-714 TEXA5 UTILITIES GENERATING CO.e

| (COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 17 NRC 96 (1983) 2.11.2.4
5.6.14

5.7.1
1

1

ALAS-715 NETROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION. UNIT 1), 17 NRC 102 (1983) 3.4<

6.16.1.2

!

| ALA8-716 TEXAS UTILITIES GEM RATING CO.
! (CORANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2). 17 NRC 341 (1983) 5.7.1

i
i

i ALA8-717 SOUTHERN CALIFORNIA EDISON CO.
| (SAN GIGFRE NUCLEAR GENERATING STATION, UNITS 2 ANO 3). 17 NRC 346 (1983) 1.8
' 3.11
1 3.11.1
4 3.11.1.1
1 3.11.1.1.1
; 3.11.2

3.17
i; 3.4

4.2
4.2.2

; 6.5,1 '

l
4

! ALA8-719 NISCONSIN t:LECTRIC POWER CO.
; (POIN! BEACH NUCLEAR PLANT, UNIT 1), 17 'riC 387.(1983) 3.3.1
; 3.6

i

ALA8-720 GENERAL ELECTRIC CO.
! (VALLECITOS NUCLEAR CENTER-GENERAL ELECTRIC TEST REACTOR, OPERATIfni LICENSE TR-1), 17 NRC 397 (1983) 5.6.6

!

!

I,

_. - - _ - _ - - -. - - - _ . _ . _ _ _ _ - - - _ - _ _ _ - _ _ _ _ - . - _ . _ - - . _ _ . --
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!

; ALAS-721 U.S. DEPT.'0F ENENEY, PNOJECT nhWAGEMENT CORP., TENNESSEE VALLEY AGTRORITY
(CLINCH RIVER BREEDER REACTOR PLANT) 17 MC 539 (1983) 5.7

5.7.14

,

i i

!- ALA8-722 WASHINGTON PUBLIC POWER SUPPLY SYSTEM 2.9.5.1(WPPSS NUCLEAR PROJECT No. 2),17 MC 546 (1983)1

6.16.1
|; 6.24

,

ALA8-725 CONSUMERS POWER CO. 6.20.3(8IG ROCK POINT NUCLEAR PLANT). 17 M C 562 (1983)
4

,

ALA8-726 PHILADELPHIA ELECTRIC CO. *

(LIMERICK GENERATING STATION, UNITS 1 ANO 2),17 MC 755 (1983) 3.1.2.1'
5.6.1

<

|

ALA8-728 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANVON NUCLEAR POWER PLANT, UNITS 1 ANO 2), 17 NRC 777 (1983) 1.8

'

2.9.9 *

3.1.2.1.1
1

3.1.2.3
2

! 3.14.2 s

3.4.1 .

4.5
| 6.14.3 ,i

6.16.1 i

i 6.15.1.1
6.15.6

1 6.16.1
6.20.4,

,

t

i

{ ALA8-729 METROPOLITAN EDISON CO.
(THREE NILE ISLAND NUCLEAR STATION, UNIT 1), 17 NRC 814 (1983) 2.9.5.7

3.4.1
5.6.18

I
'

i

i
ALAS-730 DETROIT EDISON CO.

! (ENRICO FERMI ATONIC POWER PLANT, UNIT 2), 17 NRC 1957 (1983) 1.8
2.9.5.5

1
1 2.9.9
| 3.9

4

: 9 O G
. _ _ . .- __ . . - _ _ . _ _ _ .
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i ALA8-731 PUBLIC SERVICE CO. OF NEW NAMPSMIRE
: (SEA 8R00K STATION, UNITS 1 AND 2),17 MC 1973 (1983) 5.12.2-

i

! ALA8-732 LOUISIANA POWER AND LIGHT CO.
! (WATERFORO STEAM ELECTRIC STATION, UNIT 3), 17 MC 1076 (1983) 2.10.1.2
i 3.1.1
! 3.1.2.3
4- 3.11

3.11.1.1
3.12.4-

3.13
3.7
4.6

| 5.10.1
5.6.3
6.16.1.3
6.20.4
6.5.4.1

i

ALAB-734 PUBLIC SERVICE CO. OF NEW NAMPSMIRE ;

(SEA 8 ROOK STATION, UNITS 1 AND 2), 18 NRC 11 (1993) 5.12.2 +'

i
! ALA8-735 Com0NWEALTN EDISON CO. '

(BYRON NUCLEAR POWER STATION, UNITS 1 AND 2), 18 NNC 19 (1983) 3.15 ;i

| 5.12.1

,

} ALAS-736 CLEVELAND ELECTRIC ILLUMIMTING CO. |

! (PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 18 NRC 165 (1983) 3.15 t

3.5.5
,

i

i ALA8-737 PUBLIC SERVICE CO. OF NEW NAMPSMIRE
'

i (SEA 8R00K STATION, UNITS 1 AND 2), 18 NRC 168 (1983) 1.8
2.9.5 -

2.9.5.5 |

5.12.2
,

5.12.2.1
i 5.6.1

i
!

; ALA8-738 METROPOLITAN EDISON CO. '

j (THREC MILE ISLAND NUCLEAR STATION, UNIT 1),18 MC 177 (1983) 4.4.1
4.4.1.1

| !

!
8

\

|

! i
I j
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' ALA8-738 METROPOLITAN EDISON CO. 4.4.2
| 5.18
| 8.5.1 i

: 8.5.4.1 |

..

ALA8-739 WISCONSIN ELECTRIC POWER CO.
(POINT BEACH NUCLEAR PLANT, UNITS 1 AND 2), 18 NRC 335 (1983) 3.1.2.1

5.18.3
5.8.1

|
,

i ALA8-740 UNION ELECTRIC CO.
(CALLAWAY PLANT, UNIT 1), 18 NRC 343 (1983) 3.18

* 3.4 ;

5.18.3 ?,

! !
!

ALAS-741 VIRGINIA ELECTRIC AND POWER CO.
.;

(NORTH ANNA POWER STATION, UNITS 1 AND 2), 18 NRC 371 (1983) 5.12.2
5.12.2.1i

i.
,

'
ALA8-742 ARIZONA PUBLIC SERVICE CO. 1

! (PALO VERDE NUCLEAR GENERATING STATION, UNITS 2 AND 3), 18 NRC 388 (1983) 5.12.2 -

5.12.2.1 !'

! i.
,

ALAS-743 LONG ISLAND LIGHTING CO.
. (SHOREHAM NUCLEAR POWER STATION, UNIT 1), 18 NRC 387 (1983) 2.9.3.3

.

!

1 2.9.3.3.3 ;
' 5.8.1 i

i '

;

i ALA8-747 WASHINGTON PUBLIC POWER Sb7 PLY SYSTEM
'

(WPPSS NUCLEAR PROJECT NO. 3), 18 NRC 1187 (1983) 2.9.3.3.4 (
2.9.5.5 !

j 8.4.1

!

ALA8-748 PUBLIC SERVICE CO. OF NEW NANPSNIRE
: (SEA 8 ROOK STATION, UNITS 1 AND 2), 18 NRC 1184 (1983) 3.1.4.1

3.1.4.2'
1

.

!

i

! O O O
- . ._ . - _ _ ._ _- - .- _ - - _ _ _
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'

ALA8-749 PUBLIC SERVICE CO. OF NEW NAMPSMIRE
(SEA 3R00K STATION, UNITS 1 AND 2), le MC 1195 (1983) 3.1.4.1

-

-

| 3.1.4.2
.

'
i ALA8-750 UNION ELECTRIC CO.

(CALLAWAY PLANT, UNIT 1),18 MC 1205 (1983) 3.1.2.1
3.14.2,

8.24'

6.5.4.1;

i

i

ALA8-751 PUBLIC SERVICE CO. OF NEW HAMPSNIRE'

.
(SEAON00K STATION UNITS 1 AND 2), 18 NRC 1313 (1983) 3.1.4.1

] 3.1.4.2
1

.

ALA8-752 TEMESSEE VALLEY AUTNORITY
j (PHIPPS BENO NUCLEAR PLANT, UNITS 1 AND 2),18 MC 1318 (1983) 6.5.4.1

i
'

t

j ALA8-753 LOUISIANA POWER AND LIGHT CO. -

(WATERFORO STEAM ELECTRIC STATION, UNIT 3), 18 NRC 1321 (1983) 3.5.3
4.4
4.4.1,

i 4.4.2
,

ALA8-754 UNION ELECTRIC CD.
' (CALLAWAY PLANT, UNIT 1),18 MC 1333 (1983) 1.8

i ALA8-755 U.S. DEPT. OF ENERGY, PROJECT MANAGEMENT CORP. TENNESSEE VA8 LEY AUTNORITY
(CLINCH RIVER OREEDER REACTOR PLANT) 18 MC 1337 (1983) , 1.9e

c

6.19.2
|

i.

! ALAB-756 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2),18 MC 1340 (1983) 4.4.24

i

ALA8-757 PUBLIC SERVICE CO. OF NEW MAMPSHIRE
* (SEA 8R00K STATION, UNITS 1 AND 2), 18 NRC 1356 (1983) 3.1.4.1
1 3.1.4.2
i
i

i

i :
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'
. ALAS-759 PUBLIC SERVICE ELECTRIC AND GAS CO. 3.1.4.1(HOPE CREEK GENERATING $TATION, UNIT 1), 19 MC 13 (1984)1

3.1.4.2
- 3.17 ' !

!

ALA8-761 U.S. DEPT. OF ENERGY, PROJECT MANAGEMENT CORP., TEMESSEE VALLEY AUTHORITY- 3.1.1
(CLINCH RIVER BREEDER REACTOR PLANT) 19 NRC 487 (1984)4

3.1.2
, 6.19.2

,

,

i 3

i '
,

ALA8-762 PUBLIC SERVICE CO. OF NEW HAMPSNIRE 5.12.2.14

,

(SEA 8 ROOK STATION, UNITS 1 AND 2),19 MC 565 (1984)4 ,

i !

.)

i ALAS-763 PACIFIC GAS AND ELECTRIC CO.
' (DIASLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 19 MC 571 (1984) 3.8

|- i
1 '

ALAS-764 CONSUMERS POWER CO. 2.11.2
|

(NIDLAND PLANT, UNITS 1 AND 2), 19 NRC 633 (1984) 2.11.2.4
2.11.2.5 1

2.11.6
i

!
'

!
i

ALA8 '765 PHILADELPHIA ELECTRIC CO.
(LINERICK GENERATING STATION, UNITS 1 ANO 2),19 MC 645 (1984) 2.2 ,

2.9.5.5 !

3.1.2.1 i

3.4.1 |
i 6.13 !

6.5.4.1 |

! i

;

j ALA8-766 NETROPOLITAN EDISON CO. i
'

(THREE NILE ISLAND NUCLEAR STATION, UNIT 1),19 NRC 981 (1984) 5.19
5.19.2 !

!
*

I
|

} ALA8-767 WASHINGTON PUBLIC POWER SUPPtV SYSTEM i

(WPPSS NUCLEAR PNOJECT NO. 3), 19 MC 984 (1984) 2.9.3.3.3 |

I

i
4

i

| 9 9 9
. . _ . _ -. _ _ _ _ _ _ - _ _ _ _
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.,

ALAS-768 DUKE POWER CO. 5.12.2(CATAW8A NUCLEAR STATION. UNITS 1 AND 2), 19 MC 988 (1984)'

!

ALAB-769 LONG ISLAND LIGHTING'CO. 2.9.3.3.4
i (SHOREHAM NUCLEAR POWER STATION. UkIT 1), 19 MC 995 (1984)
i

ALA8-770 COM40NWEALTH EDISON Co. 5.19.2(BYROM NUCLEAR POWER STATION. UNITS 1 AND 21, 19 MC 1163 (1984)'

ALA8-771 WASHINGTON PUBLIC POWER SUPPLY SYSTEM 3.4.5
; (WPPSS NUCLEAR PROJECT NO. 1), 19 NRC 1183 (1984)
,

3.5.3
6.1.4

,
6.1.4.3

i
a

i

ALA8-772 METROPOLITAN EDISON CO. 2.11.5.2(THREE MILE ISLAND NUCLEAR STATION, UNIT 1). 19 NRC 1193 (1984)
2.2
2.9.10.1
2.9.2,

. 2.9.9
! 3.1.2.5

3.12,

3.12.3,

| 3.12.4
3.14.2
3.4.4
3.7
3.7.1
3.7.2,

| 3.7.3.7^

4.2.2
f 6.27'

!
j

ALA8-773 LONG ISLAND LIGHTING CO. 2.11.2.4(SHOREHAM MUCLEAR POWER STATION, UNIT 1). 19 NRC 1333 (1984)

!
:

! ALA8-774 METROPOLITAN E0ISON CO. 3.14.2(THREE MILE ISLAND NUCLEAR STATION. UNIT 1), 19 NRC 1350 (1984)
.

6.5.4.1
|

|

i

i
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4 ALA8-775 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 2) 19 NRC 1361 (1984) 3.14.2

4.4.1
4.4.1.14

4.4.2
I
I

I

ALAd-776 PACIFIC GAS AND ELECTRIC CD. '

(DIA8LO CANYON NUCLEAR POWER PLANT, UNITS 1 ANO 2), 19 NRC 1373 (1984) 3.1.2i

,

| ALA8-777 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 20 NRC 21 (1984) 3.1.4.1 |

3.1.4.2

I.

'HILADELPHIA ELECTRIC CO. 'ALA8-778 P
. (LIMERICK GENERATING STATION UNITS 1 AND 2), 20 NRC 42 (1984) 5.5.1
1 5.8.11

S.13 ,

s.16.1
,

|
t

,

ALA8-780 LONG ISLAND LIGHTING CO. [
i (SHOREHAM NUCLEAR POWER STATION, UNIT 1) 20 NRC 378 (1964) 5.12.2.1 !

5.8.3.1'
,

!
*,

ALA8-781 PACIFIC GAS AND ELECTRIC CO. i
(DIA8t0 CANYON NUCLEAR POWER PLANT, UNITS 1 ANO 2), 20 NRC S19 (1984) 3.4 4

,

1 5.10.1 .

i 5.e.3 !
i S.15.7 !
! !

!
! !
! ALA8-782 PACIFIC GAS AND ELECTRIC CO.

'

(DIA8LO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 2). 20 NRC S33 (1984) 5.6.1 ;

S.24 '

,

ALA8-784 KANSAS SAS AND ELECTRIC CO. 1
*

(WOLF CREEK GENERATING STATION, UNIT 1) 20 NRC 845 (1984) 2.9.5.6 -

e.s
i

!

i !
!.

e e G ;i

. - - . _ - _ _ _ - - _
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ALAB-785 PHILADELPHIA ELECTRIC CO.
(LINERICK GENERATING STATION, UNITS 1 ANO 2), 20 NRC 848 (1994) 3.1.2.1.1

6.15.1
i 5.15.1 :

8.5.1
'

5.5.4.1

) ALA8-786 LOUISIANA POWER AND LIGHT CO.
(WATERFORO STEAM ELECTRIC STATION, UNIT 3), 20 NRC 1987 (1984) 4.4.2

6.16.1.2: .,
'

8.5.4.1 :

ALA8-787 LONG ISLAND LIGHTING CO.
i (SHOREHAM NUCLEAR POWER STATION, UNIT 1). 2C NRC 1997 (1984) 5.12.2

; ALA8-788 LONG ISLANO LIGHTING CO.
' (SHOREHAM NUCLEAR POWER STATION, UNIT 1) 20 NRC 1102 (1984) 3.1.2.7
i 5.1'

6.16.1.3 i

: 6.16.2

|
6.9.2.2 :

'
s

ALAB-789 PHILADELPHIA ELECTRIC CO. I

(LIMERICK GENERATING STATION, UNITS 1 AND 2) 20 NRC 1443 (1984) 2.9.4.1.1i

i 5.7.1 '

' '

; 6.26
:

'
I

ALA8-790 VIRGINIA ELECTRIC AND POWER CO.
j (NORTH AhMA POWER STATION, UNITS 1 ANO 2), 20 NRC 1450 (1984) 5.1

S.15.1.1
,

i
.

i ALA8-791 NETROPOLITAN EDISON CO. i

: (THREE MILE ISLAND NUCLEAR STATION. UNIT 1). 20 NRC 1579 (1984) 3.5.3
'

i 5.12.2
| 5.12.2.1
! !

,

! ALAB-792 LOUISIANA POWER ANO LIGHT CO.

|
(WATERFORO STEAR ELECTRIC STATION, UNIT 3). 20 NRC 1585 (1964) 5.5.1 -

.

!

|
'

.!-
i

.__ _ _ _ - . _ _. . . - . . . . . - -. .- . . - - . . . _ . ~ . - - . - . _ _ _ - - . _ _ _ - - - _ - - - - . .-
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'
ALA8-793 COMONWEALTH EDISON CO.

(8YRON NUCLEAR POWER STATION, UNITS 1 ANO 2), 20 M C 1591 (1984) 3.1.2.5
4.6,

5.10.3
5.2 '
6.16.1.3

,

|
4

i ALA8-794 DUKE POWER CO.
(CATAWBA NUCLEAR STATION, UNITS 1 AND 2), 20 MC 1630 (1984) 5.7.1

i t

i

i ALA8-795 CONSUMERS POWER CO.
(816 ROCK POINT PLANT), 21 MC 1 (1985) 5.6.6

4

1
i

ALA8-796 PORTLAND GENERAL ELECTRIC CO.
(TROJAN NUCLE.tR PLANT), 21 NRC 4 (1985) 4.6

i

ALA8-799 HOUSTON LIGHTING AND POWER CO.
.

(SOUTH TEXAS PROJECT, UNITS 1 AND 2), 21 NRC 360 (1985) 2.9.3.3.3
2.9.3.5

!
2.9.5.5 i

| 2.9.9 !

I 3.1.2.1 :

3.13
3.3.4
5.10.3
5.5.1

i !
'

i ALA8-801 LOUISIANA POWER AND LIGHT CO.
] (WATERFORO STEAM ELECTRIC STATION, UNIT 3), 21 NRC 479 (1985) 6.16.1

i1

| |
ALA8-802 CLEVELANO ELECTRIC ILLUMINATING CO.

(PERRY NUCLEAR POWER PLANT, UNITS 1 ANO 2), 21 NRC 490 (1985) 2.9.2 -
i

3.1.2.7 ||' 3.11.1.1.1 ;

5.10.3 i
*

6.16.1.2 i*

!
i

I ALA8-803 LOUISIANA POWER AND LIGHT CO.
(WATERFORO STEAM ELECTRIC STATION, UNIT 3), 21 M C 575 (1985) 3.1.2.7

!

;

i e e 9 i
. . . . . _- - . . - _ - _



'

/- :

%/ .

i
CITATION INDEX --- JUNE 1988 PAGE 63

j

ALA8-803 LOUISIANA POWER AND LIGHT CO. _

6.16.1 ;
,

;

ALA8-804 PHILADELPHIA ELECTRIC CO.4 2.9.5 ,(LINERICK GENERATING STATION, UNITS 1 AND 2). 21 NRC 587 (1985) 2.9.5.1 !

3.1.2.1.1

$ ALA8-805 CLEVELAND ELECTRIC ILLUNINATING CO. 5.12.2(PERRY N0 CLEAR POWER PLANT, UNITS 1 AND 2) 21 NRC 596 (1985) 5.12.2.1,

'

i

$ ALAB-806 PHILADELPHIA ELECTRIC CO. 2.9.5.1
j (LINERICK GENERATING STATION, UNITS 1 AND 2), 21 NRC 1183 (1985) 2.9.5.13

2.9.5.5*

2.9.5.8
>

I

ALA8-807 NETROPOLITAN EDISON CO. ;.

2.9.10.1(THREE NILE ISLAND NUCLEAR STATION. UNIT 1), 21 NRC 1195 (1985) 3.3.7
3.F.5 ;

4.4.2
| 6.23.3.1

-

:
! i
i

! ALAB-808 PHILADELPHIA ELECTRIC CO. 2.9.9.2.2 t(LINERICK GENERATING STATION, UNITS 1 AND 2), 21 NRC 1595 (1985)
3.11.1.1 -;

!5.7.1
6.16.1.34 ,

l
'

' l
i ALA8-810 LONG ISLAND LIGHTING CO. 5.7.1(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 21 NRC 1616 (1985)'

h
ALA8-811 PACIFIC GAS AND ELECTRIC CO. 3.16(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 ANO 2). 21 NRC 1622 (1985) ;

|
| !

! I

i

I I
!

. . _ . _ . _ _ _ _ . . _ _ _ _ _ _ _ . _ _ _ _ . _ . _ _ . _ . _ _ . . . . . . . . _ . . ... . . . _ _ _ , . _ . - . . .. . _ . . ~ . . _ . . . _ . . . . . _ , . . . . . _ . _..,m_ ,. ..
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ALA8-812 LOUISIANA POWER AND LIGHT CO.
;(WATERFORO STEAN ELECTRIC STATION, UNIT 3),-22 NRC 5 (1995) ~ 3.73.7.1

3.7.3.7
,

4.4.1
i 4.4.2

6.14.1-

!

ALA8-813 DUKE POWER CO.
(CATAWBA NUCLEAR STATION UNITS 1 AND 2), 22 NRC 59 (1985) 2.9.5.5

2.9.5.7 ,

"- 3.13
3.3.4

i

3.7.3.24

5.10.3 !
3 '

i 5.5.1
1 6.8
:i ;

!;

! ALAS-814 PHILADELPHIA ELECTRIC CO.
(LINERICK GENERATING STATION, UNITS 1 AND 2), 22 NRC 191 (1985) 5.7

5.7.1

-

ALA8-815 NETROPOLITAN EDISON CO.
; (THREE MILE ISLANO NUCLEAR STATION. UNIT 1). 22 NRC 190 (1985) 4.4.1.1
i 4.4.2
! |
t

1 i

'
ALA8-816 80STON EDISON CO.:

! (PILGRIN NUCLEAR POWER STATION), 22 NRC 461 (1995) 2.9.3.3.3

| 2.9.4
i 2.9.4.1.1 ,

6.29.1 '

ALAB-817 Cope 90NWEALTH EDISON CO.
(BRAIDWOOO NUCLEAR POWER STATION, UNITS 1 AND 2), 22 NRC 470 (1985) 2.9.5.1 i'

! 3.15 I

5.12.2
5.12.2.1

i |

| ALA8-819 PHILADELPHIA ELECTRIC CO. j
j (LINERICK GENERATING STATION, UNITS 1 AND 2), 22 NRC 681 (1985) 2.9.5 i

2.9.5.1 ];

|
2.9.5.5 i

!i

: 1

I
|'
I

i

! 9 9 9 '
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ALA8-819 PHILADELPHIA ELECTRIC CO.
3.1.2.1 i

3.1.2.7
3.1.4.2,

3.11.1.1 i

; 3.11.1.1.1
3.11.1.3 :

; 3.12.4 ,

; 3.8
4.3
5.10.3

- 6.15 i
! 6.15.1.2
j 6.15.3

6.16.2
| 6.SO.2

,

t

! 6.29.3
.

ALA8-820 CLEVELAND ELECTRIC ILLUMINATING CO.,

i (PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 22 NRC 743 (1985) 5.7.1
>
,

i i
ALA8-821 METROPOLITAM EDISON CO. 5

. (THREE MILE ISLAND MUCLEAR STATION, UNIT 1). 22 NRC 750 (1995) 5.6.1
1

,

i ALA8-823 PHILADELPHIA ELECTRIC CO.
| (LIMERICK GENERATING STATION, UNITS 1 AND 2) 22 NRC 773 (1985) 4.4
i

!i

! ALA8-825 00KE POWER Co.
(CATAWSA NUCLEAR STATION. UNITS 1 AND 2). 22 NRC 765 (1985) 3.1.2.1

j 5.10.3
i
.

! ALA8-826 METROPOLITAN EDISON CO.
ij (THREE NILE ISLAND NUCLEAR STATION, UNIT 1) 22 NRC 893 (1985) 5.6.1 '

5.6.5,

4 ALA8-827 LONG ISLAND LIGHTING CO.
!

(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 23 NRC 9 (1986) 5.1 ;
4 5.10.3 >

|
|

!
t ,

i

!
i

_ _ - _ _ _ _ _ _ . _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ __ ______ __ _ _ _ _ . _ _ . , _ . _ . . - __ - , __ ____m ._ mm_ __ _,.m_ _ . _ , . _ .. _ . . -~ ,. . . . ,. .m , , __.... _ . , ,,,.....,..-...__,_e.- - -- - -
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ALAS-828 PHILADELPHIA ELECTRIC CO. 2.9.3.3.3
i

(LINERICK GENERATIM STATION, UNITS 1 AND 2), 23 MC 13 (1996) 2.9.5.13
' 2.9.5.5 1,

3.14.2
'

4.4.1
4.4.1.1

; 5.10.3'

5.4
t

5.5.1 i
5.3.1

.

!

ALA8-829 LOUISIANA POWER ANO LIGHT CO. 6.5.4.1 -

(WATERFORO STEAN ELECTRIC STATION. UNIT 3), 23 MC 55 (1996)

I ALA8-830 PHILADELPHIA ELECTRIC CO. 3.1.2.1(LINERICK GENERATING STATION, UNITS 1 AND 2), 23 M C 59 (1986)

I
,

ALA8-831 CLEVELAND ELECTRIC ILLUNINATIM CO. 6.27(PERRY MUCLEAR POWER PLANT, UNITS 1 AND 2), 23 MC 62 (1996)
.

'

!
!

i ALA8-832 LONG ISLANO LIGHTI M CO. 2.11.1 3

; (SHOREHAN NUCLEAR POWER STATION, UNIT 1), 23 NRC 135 (1986) 2.9.5.6
i

1 5.1
;' 5.2

5.6.3

i

|

ALA8-833 PHILADELPHIA ELECTRIC CO. .

2.9.5.1 i
;

(LIMERICK GENERATING STATION, UNIT 1), 23 MC 257 (1986) '
2.9.7

i

i..

ALAS-834 PHILADELPHIA ELECTRIC CO. 4.4.1.1
| (LIMERICK GENERATING STATION, UNITS 1 AND 2), 23 NRC 263 (1986)

4.4.2

.

*

ALAB-835 PHILADELPHIA ELECTRIC CO. 5.7.1
| (LINERICK GENERATIM STATION, UNIT 1), 23 MC 267 (1986)

|
.

| 9 9 9
. . - - - __--._ _- ---
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1

ALA8-836 PHILADELPHIA ELECTRIC CO. I'.s
'

(LIMERICK GENERATING STATION, UNITS 1 AMD 2), 23 MC 479 (1996) 2.9.5.1
2.9.5.6
3.1.2.6
3.11
3.13
3.13.1
3.14.3
3.3.6
3.7
5.10.1
5.5 1
6.16.1.3
6.16.2

ALA8-837 CAROLINA POWER AND LIGHT CO. AND NORTH CAROLINA EASTERM MUNICIPAL PCMER AGENCY
(SMEARON HARRIS NUCLEAR POWER PLANT), 23 MC 525 (1986) 2.9.5

2.9.5.6
3.17
5.10.3 ,

5.2
5.6.3
6.15.5

!

i

ALA8-838 PUBLIC SERVICE CO. OF NEW HAMPSHIRE i
(SEA 8R00K STATION, UNITS 1 AND 2), 23 MC 585 (1986) 2.9.7

5.12.2.1 ;
4

i >

| ALA8-839 PU8 TIC SERVICE CO. OF NEW HAMPSHIRE
i (SEABROOK STATION, UNITS 1 AND 2), 24 NRC 45 (1986) 2.6.1

5.12,2.1
1 ,

!.

! !

i ALA8-843 PHILADELPHIA ELECTRIC CO.
i (LIMERICK GENERATING STATION, UNITS 1 AND 2), 24 MC 54 (1986) 4.4.2 !
i 5.6.1 ;

';

!
; ALA8-841 CLEVELAND ELECTRIC ILLUNINATING CO.
i (PERKY NUCLEAR POWER PLANT, UNITS 1 AND 2), 24 MC 64 (1996) 3.3.1

3.5.2.3
5.10.3'

5.6.3
! 5.8.2
4 *

1 i

_ . _ . _ _ ...~ _. _ _ . . . _ , _ _ _ _ . . . _..;.. __ . _ . _ . .
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ALAS-841 CLEVELAND ELECTRIC ILLUNINATING CO. |

4.16.1.3

'

ALA8-842 CONSUMERS POWER CO.
i (NIDLAND PLANT, UNITS 1 AND 2) 24 MC 197 (1986) 2.9.9.3 ~ 1

2.9.9.4 -;

ALA8-843 CAROLINA POWER ANO LIGHT CO. AND NORTH CANOLINA EASTERN NUNICIPAL POWER MsENCY
(SNEARON HARRIS NUCLEAR POWER PLANT). 24 MC 200 (1986) 2.9.5.1

3.1.2.1 ;;
; 3.12.1 ;

5.19.3
1; 5.2

'
i

!

) ALA8-845 PHILADELPHIA ELECTRIC CO.
; (LINERICK GENERATING STATION. UNITS 1 AND 2). 24 MC 220 (1996) 1.8
: 2.11.1
1 2.9.5

2.9.5.1
i 3.1.2.4
| 5.1

5.2
5.5.1
6.16.2

,

k N W. L C ENERATING PLANT, UNITS 1 AND 2) 24 NRC 529 (1996) 3.5

|I \
|

| ALA8-852 CAROLINA POWER AND LIGHT CO. AND NORTH CAN0 LINA EASTERN NUNICIPA'. POWER AGENCY
(SHEARON HARRIS NUCLEAR POWER PLANT). 24 NRC 532 (1986) 2.9.5.1'

!
3.1.2.1

) 5.10.3
5.6.3;

}
6.16.2

i

!

! ALA8-854 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEA 8R00K STATION, UNITS 1 AND 2). 24 M C 783 (1986) 2.9.9i

5.8.11* -

@ 6.14.3
! 6.16.1

s.1s.1.3'
,

|

1

| 9 9 9
. - ._ -_ . _ _ _ _ _ _ - _ _



~
*

\M

CITATION INDEX --- JUNE 1999 PASE SD
1

ALA8-855 LONG ISLAND LIGHTING CO.,

(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 24 M C 792 (1986) 5.6.3-

:
! ALA8-856 CAROLINA POWER AND LIGHT CO. AND NORTH CANOLINA EASTERN MUNICIPAi. POWEn 3GENCY

(SHEARON HARRIS NUCLEAR POWER PLANT). 24 NRC 802 (1986) 2.11.5.2
2.9.5.1
3.1.1
5.18.3
5.5.1
5.6.3
6.16.1.2

,

ALA8-857 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION, UNITS 1 AND 2), 25 MC 7 (1987) 1.8

3.1.7
3.7

.

i;

5.19.1
t

i

. ALA8-858 PUBLIC SERVICE Co. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2), 25 MC 17 (1987) 5.12.2

; 5.12.2.1
2 5.8.2

!

! ALAS-859 GEORGIA POWER Co.
! (ALVIN W. V0GTLE ELECTRIC GENERATING PLANT, UNITS 1 AND 2), 25 NRC 23 (1987) 4.6 i

5.6.1 i

;

'

ALA8-860 PUBLIC SERVICE CO. OF NEW HAMPSHIRE' (SEA 8R00K STATION, UNITS 1 AND 2), 25 NRC 63 (1987) 5.12.2.1
5.4.2

; 6.20.4-

!
1

ALA8-861 LONG ISLAND LIGHTING CD.'

} (SHOREHAM NUCLEAR POWER STATION, UNIT 1), 25 NRC 129 (1987) 1.8
: 5.12.2
! 5.12.2.1
:

! ,

ALA8-862 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEA 8 ROOK STATION, UNITS 1 AND 2), 25 NRC 144 (1987) 2.18.2

i
i
!
1

.- - - _ _ - _ . _ . . - . _ _ - _ _ _ . _ _ _ - . - . _ _ _ _ _ _- --x..___ .
. . -, ..e .. -,. . , , - , . + r ,, ~.,a a s an., -
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ALA8-862 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
3.1.2.s

-
5.18.4

1

i:

~

ALA8-863 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION UNITS 1 AND 2). 25 NRC 273 (1987) 2.11.5

3.11.1.1.1i
? 5.1

5.18.3
i 5.5.1

5.8.2 -'

!
! ALAS-864 PUBLIC SERVICE Co. OF NEW HAMPSHIRE
, (SEA 8R00K STATION. UNITS 1 AND 2). 25 NRC 417.(1987) 5.12.2.1

5.8.2
i

! i

j ALA8-865 PUBLIC SERVICE CO. OF NEW HAMPSNIRE
'

(SEABROOK STATION. UNITS 1 AND 2). 25 NRC 430 (1987) 2.9.5.13~
; 5.7.1

'

i

I ALA8-866 U.S. ECOLOGY, INC.

| (SHEFFIELD. ILLINOIS LOW-LEVEL RA010 ACTIVE WASTE DISPOSAL SITE). 25 NRC 097 (1997) 8.13

i

!
! ALA8-867 KERR-MCGEE CORP.
| (KRESS CREEK DCCONTAMINATION). 25 NRC 900 (1987) 3.1.2.1

ALA8-868 TEXAS UTILITIES ELECTRIC CO.

|
(CONANCHE PEAK STEAM ELECTRIC STATION, UNIT 1). 25 NRC 912 (1987) 2.9.5

2.9.5.13
i 2.9.5.3

2.9.5.5'

i 5.18.3
i

|
,

ALA8-869 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION) 26 NRC 13 (1987) 2.9.5

2.9.5.1
e 3.17
: 3.4.2}

6.1.4.4i

i 6.15.7
!
s

!

! O 9 9
. . _ _. . _ . _ _ _ - . _ _ _ _ _ _
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ALAS-SSO VEIWIONT YANKEE NUCLEAR POWER CORP.
'

8.15.9
6.16.3

i
;

I ALAS-470 TEXAS UTILITIES ELECTRIC CO.
! (CONMCHE PEAK STEM ELECTRIC STATION UNITS 1 AND 2). 28 MC 71 (1M7) 2.11.2 2-

S.12.2.1
!

!

| ALAS-872 SE040!A POWER CO.
| (ALVIN W. VOSTLE ELECTRIC SENERATIM PLANT, UNITS 1 AND 2). 26 NRC 127 (IM7) 2.9.5.4

3.5.2.24

4.4.2'

| 5.18.3
5.5.1;. ,

! !

! !
! AUbS-873 PACIFIC GAS ANO ELECTRIC CO. ;

; (DIASLO CANYON NUCLEAR POWER PLAlif. UNITS 1 ANO 2). 26 NRC 154 (1M 7) 2.9.5.13 t

[

I
.ALAS-874 COMMONWEALTH E0! SON CO. ,

;

| (SRAIOWOOO NUCLEAR POWER STATION. UNITS 1 AND 2), 26 NRC 156 (1887) 3.1.2.1
i

! ALAS-475 PUSLIC SERVICE CO. OF NEW PJIPSNIRE ,

I (SEASROOK STATION, UNITS 1 ANO 2) 28 IIRC 2$1 (1M 7) S.15.1.1
| S.14.2
i S.28.4
-

s

;

! ALAS-476 VElWIONT YANKEE IIUCLEAR POWER CONP. !
(VENNORT YANKEE IIUCLEAR POWER STATICII). 26 WRC 277 (IM7) 7.9.5 .,

; 2.9.5.1 !

| 3.1.2.8
j 3.17 i

3.4.2 ;

e

S.12.2 >

S.14 i

S.I.4.4
'

4.15.7 !

6.1S.9
S.16.3

+

-
.

! i

:
I
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ALAS-877 PACIFIC GAS ANO ELECTRIC CO.
', (DIASLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 26 MC 287 (1987) ?.9.5

5.7.1'

6.15.1.2
1 6.15.7
s

!

ALAB-879 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2), 26 NRC 410 (1987) 3.14.2i

4.4.4 -i

I

ALA8-880 PACIFIC GAS AND ELECTRIC CO.*

; (DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 26 MC 44 (M77) 2.9.5
2.9.5.1
2.9.5.7
3.1.2.6'

4 - 5.18.3
5.5.1j' 6.15.7

,

ALAS-881 GENERAL. PUSLIC UTILITIES CORP.
(THREE NILE ISLAND NUCLEAR STATION, UNIT 1), 26 NRC 465 (1987) 3.1.2.1

-,

,

5.6.3-

, ALAB-883 PU8 TIC SERVICE CO. OF NEW HAMPSHIRE
| (SEABROOK STATION, UNITS 1 AND 2). 27 NRC 43 (1988) 2.9.5.5

4.4.2
j

| ALA8-884 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
*

|
(SEABROOK STATION, UNITS 1 AND 2) 27 MC 56 (1988) 5.12.2.1

.

|

ALA8-886 PUBLIC SERVICE CO. OF NEW HAMPSMIRE ,

! (SEA 8R00K STATION, UNITS 1 AND 2). 27 MC 74 (1988) 4.4.1.1
,

ALA8-888 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 27 MC 257 (1968) 5.12.2.1.

!
! ALA8-889 PU8LIC SERVICE CD. OF NEW HAMPSHIRE
! (SEA 8 ROOK STATION UNITS 1 AND 2) 27 MC 265 (1988) 5.12.2.1

!

i

| O O O
_. _--__ --
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ALA8-889 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
,

5.8.2 |,

t
;

i

ALA8t-891 PU9 TIC SERVICE CO. OF NEW HAMPSHIRE
(SEA 8R00K STATION UNITS 1 AND 2). 27 NRC 341 (1988) 3.11.

S.6.1

).
i

? ALAS-892 PUBLIC SERVICE CO. OF NEW HAMPSHIRE' |

(SEA 8R00K STATION, UNITS 1 AND 2). 27 NRC 485 (1988) 2.9.5.1 !
'

4 3.1.2.1
'

'

6.16.1

i

ALA8-893 FLORIDA POWER AND LIONT CO.
(ST. LUCIE NUCLEAR POWER PLANT, UNIT 1). 27 NRC 627 (1988) 2.9.4.1.4 !

2.9.5'

2.9.5.1-

! 5.6.6 .

6.1.4.4 |
6.15.7 ,

6.15.9 i

. 6.1G.2 i

! :
t

j ALA8-894 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
i (SEA 8R00K STATION. UNITS 1 AND 2) 27 NRC 632 (1988) 5.4
i i

| |

| ALA8-895 PUBLIC SERVICE Co. OF NEW MAMPSMIRE
(SEA 8 ROOK STATION. UNITS 1 AND 2). 28 NRC 7 (1988) 6.20.4i

6.8
*

;

i i

;

i ALA8-896 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
: (SEA 8R00K STATION, UNITS 1 AND 2) 28 NRC 27 (1988) 5.12.2.1

5.8.1
|

>

i ALA8-899 PUBLIC SERVICE CO. OF NEW NAMPSMIRE
| (SEA 8R00K STATION, UNITS 1 AND 2). 28 NRC 93 (1988) 2.9.5.1 !

I i
;

2
'

!

I
.
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ALAS-900 LONS ISLANO LIONTIM CO.
(SHORENAM NUCLEAR POWER STATION, UNIT 1), 28 MC 275 (1F30) 5.8.1 l

8.18.2 ;

q
; ALA8-901 LONG ISLAND LIGHTINS CO.
j (SHORENAM NUCLEAR POWER STATION, UNIT 1), 28 MC 302 (24sa) 5.8.1-

,

2

i ALAS-902 LONG ISLAND LIONTIM CO.
(SHORENAM MCLEAR POWER STATION. UNIT 1), 28 NRC 423 (1964) 2.11.5.2 ;

4

a

ALAS-904 PUBLIC SERVICE CO. OF NEW NAMPSMIRE
(SEASRC0K STATION, UNITS 1 AND 2). 28 MC 509 (1988) 8.18.1

.

! -)
! ALA8-905' LONS ISLANO LISMTING CO.
|

($HORENAM NUCLEAR POWER STATION, UNIT 1), 28 MC 515 (1988) 1.8
3.1.1 i

I 3.18 .

4.4
; ;

f
i i

I ALA8-906 PUBLIC SERVICE CO. OF NEW HAMPSHIRE i

j (SEA 8R00K STATION, UNITS 1 ANO 2) 28 NRC 615 (1988) 5.12.2 ;

j
j ALA8-907 LONG ISLANO LIGHTING CO.

(SHORENAM NUCLEAR POWER STATION, UNIT 1). 28 MC 820 (1988) 3.1.4.2 ;

I f
.

.

; ALA8-908 LONS ISLAND LIGHTIM CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 28 MC 626 (1989 5.14 i

, 6.16.1
,

i
,

;

i '

i ALJ-78-3 PITTS8URGH-DES MOINES STEEL CO. t

8 NRC 649 (197P) 6.10.1 :
.

6.10.1.1 |

.

i

i ALJ-78-4 RADIATION TECHNOLOGY, INC. !

| 8 NRC 655 (1978) 6.10.1.1
i -

! [
i

| O O O !
- - . . . - _ - - - . . - . - - . - -
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ALJ-80-1 CONSUMERS POWER CO. ;

(PALISADES NUCLEAR PLANT), 12 NRC 117 (1900) 2.11.2.4 '

s 2.11.3*

6.23.1

4

CLI-73-12 NORTHERN STATES POWER CO.
(PRAIRIE ISLANO NUCLEAR GENERATING PLANT, UNITS 1 AND 2), 6 AEC 241 (1973) 2.11.1

2.9.4.1.4
2.9.5.11
3.5'

,

i CLI-73-16 METROPOLITAN EDISON CO.
i (THREE MILE ISLAND NUCLEAR STATION, UNITS 1 A88 2), 6 AEC 391 (1973) 2.9.3
:
!

CLI-73-8 C0191DNWEALTH EDISON CO.
(LASALLE COUNTY NUCLEAR STATION, UNITS 1 ANO 2), 6 AEC 169 (1973) 2.8.1.1

; 3.1.4.1
i

,

,

CLI-74-12 ALA8AMA POWER CO.
(JOSEPH M. F4RLEY MUCLEAR PLANT, UNITS 1 AND 2), 7 AEC 293 (1974) 3.17

,|5.6.2
;
; :

!
I CLI-74-16 VIRGINIA ELECTRIC AND POWER CO.

(NORTH ANNA NUCLEAR STATION, UNITS 1 AND 2), 7 AEC 313 (1974) 2.11.3
t 2.11.51 ,

i

i

| CLI-74-2 MAINE YANKEE ATOMIC POWER CO.
(MAINE YANKEE ATORIC POWER STATION), 7 AEC 2 (1974) 2

i

!

!

!

! CLI-74-23 CONSOLIDATED EDISON CO. OF N.Y.
(INDIAN POINT STATION, UNIT 2), 7 AEC 947 (1974) 2.9.5.9

6.16.1.3 L

6.16.2
'

i

j CLI-74-28 CONSOLIDATED EDISON CO. OF N.Y.- ,

a (INDIAN POINT STATION, UNIT 3), 8 AEC 7 (1974) 3.4.2
.

|
!

_. __ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ._ . .. _ . - _ . . . . . , . . . . . _ . , . . ~ , . . . _ _ . . . - _ ,_ _ _ . , , _ . . _ , . _ . . _ , _
_
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' CLI-74-29 CONSUMERS POWER CO.
(QUANICASSEE PLANT, UNITS 1 AND 2). 8 AEC 10 (1974) 1.9

:
,

CLI-74-3 CONSUMERS POWER CD.
(MIOLAND PLANT, UNITS 1 AND 2). 7 AEC 7 (1974) 6.24.4

CLI-74-32 PHILADELPHIA ELECTRIC CO.
(PEACH BOTTOM ATOMIC STATION UNITS 2 AND 3). 8 AEC 217 (1574) 2.10.2-

I
!

i CLI-74-35 Copeq0NWEALTH EDISON CO. ,

| (ZION STATION UNITS 1 AND 2) 8 AEC 374 (1974) 3.3.2.3 ;

I
'

I CLI-74-37 CONSUMERS POWER CO.
(QUANICASSEE PLANT UNITS 1 AND 2). 8 AEC 627 (1974) 1.9

<

1

i
'

i CLI-74-39 NORTHERN INDIANA PUBLIC SERVICE CO.
i (8AILLY GENERATING STATION NUCLEAR-1). 8 AEC 631 (19?4) 4.4.2

I ;

l

CLI-74-40 VER%1NT YANKEE NUCLEAR POWER CORP.
'

{ (VERMONT YANKEE NUCLEAR POWER STATION) 8 AEC 809 (1974) 3.16.1 ,

6.16.2; '
6.21.2
6.9.1

| CLI-74-43 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YAi4KEE NUCLEAR POWER STATION). 8 AEC 826 (1??4) 6.16.2

6.21.2 .

6.9.1 :
!i

l
CLI-74-45 WISCONSIN ELECTRIC POWER CO. 1

(KOSHKONONG NUCLEAR PLANT, UNITS 1 AND 2) 8 AEC 728 (1974) 2.11.1 |
.

'

s

i

j CLI-75-1 NORTHERN STATES POWER CO.
(PRAIRIE ISLAND NUCLEAR GENERATING PLANT. UNITS 1 AND 2), 1 NRC 1 (1975) 2.9.9.2.1

; 2.9.9.3

|
'

1

!

! O O 9 :
_ __ _ .. . . _ _ _ _--_ _ _ _
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CLI-75-1 NORTHERN STATES POWER CO.
3.11.3
3.13.1
5.1
5. P.

I CLI-75-14 CONSOLIDATED EDISON CO. OF N.Y.
(INDIAN POINT STATION. UNIT 3), 2 NRC 835 (1975) g.9 ,

i

CLI-75-2 WISCONSIN ELECTRIC POWER CO.
~ 3.3.2.2

.

(KOSMKONONG NUCLEAR POWER PLANT, UNITS 1 ANO 2), 1 NRC 39 (1975);

,

t

CLI-75-4 NUCLEAR FUEL SERVICES. INC.
(WEST VALLEY REPROCESSING PLANT). 1 NRC 273 (1975) 2.11.1

! 2.9.3.3.3
,

2.9.3.3.4-

2.9.5.5'

2 CLI-75-8 CONSOLIDATED EDISON CO. OF N.Y.
(INOIAN POINT STATION UNITS 1, 2 AND 3). 2 NRC 173 (1975) 6.24.1

6.24.3 i;

CLI-76-1 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 ANO 2), 3 NRC 73 (1976) . 5.4

5.s.11
,

CLI-76-13 USERDA
(CLINCH RIVER BREEDER REACTOR PLANT). 4 NRC 67 (1976) 5.12.2.1

,

5.15,

i -6.15.1

i

! i
' CLI-76-14 VENMONT YANKEE NUCLEAR POWER CORP.

(VERMONT YANKEE NUCLEAR POWER STATION). 4 NRC 163 (1976) 5.6.2.

i 5.21.1
;
.

| CL1-76-17 PUBLIC SERVICE CO. OF NEW MAMPSHIRE
(SEASR00K STATION, UNITS 1 AND 2). 4 NRC 451 (1976) 6.16.14

l

'
1

- _ - - _ _ _ . _ . - . -- - , _ . . . .... .- .-- -..- ..- - . . . . . . - . . - - .L l
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4

CLI-76-2 NATURAL RESOURCES DEFENSE COUNCIL
3 MC 76 (1976) 5.15.2

.i

i

,' CLI-76-22 VIRGINIA ELECTP'C ANO POWER CO.
; -(NORTH AMA NUCLEAR STATION. UNITS 1 AND 2). 4 NRC 480 (1976) -1.5.2 '

S.5.4.1
i

i
i CLI-76-23 NUCLEAR REGULATORY COMISSION e

; (FINANCIAL ASSISTANCE TO PARTICIPANTS IN Com ISSION PROCEEDINGS), 4 NRC 494 (1976) 2.9.10.1 ;
,

i

| CLI-76-26 PORTLAND GENERAL ELECTRIC CO.
(PEOSLE SPRINGS NUCLEAR PLANT. UNITS 1 AND 2). 4 NRC 600 (1976) 3.3.6'

| !

CLI-76-27 PORTLAND GENERAL ELECTRIC CO.#

j- (PE86LE SPRINGS NUCLEAR PLANT. UNITS 1 AND 2). 4 M C 610 (19761 2.9.4
2.9.4.1.1;
2.9.4.t. ,

i

CLI-76-6 EOLOW INTERNATIONAL CO.
3 NRC 563 (1976) 2.9.4.1.3

:

CLI-77-1 KANSAS GAS AND ELECTRIC CO.
(WOLF CREEK NUCLEAR GENERATING STATIOP). 5 MC 1 (1977) 3.1.2.1 |

3.1.2.2 '

1

i S.15.8.3
; 6.19
i

4.19.1

| 'i

! CLI-77-11 WASHINGTON PUBLIC POWER SUPPLY SYSTEN
! (WPPSS NUCLEAR PROJECTS 3 AND 5). 5 MC 719 (1977) 3.1.1
! 6.19.1
|

|
' CLI-77-13 MOUSTON LIGHTING AND POWER CO.

(SOUTH TEXAS PROJECT. UNITS 1 AND 2). 5 MC 1303 (1977) 3.17
6.3.1

!
i

$. 1

e e Oi

- - . . -. . _ - - _ _ _ _
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1

CLI-77-16 EDLOW INTERIIATIONAL CO.
(APPLICATION 10 EAPORT SPECIAL NUCLEAR MATERIALS). 5 M C 1327 (1977) 3.3.6

:

CLI-77-18 848 COCK AND WILC01
(APPLIC. FOR CONSID. OF FACILITY EXPORT LICENSE), 5 MC 1332 (1977) 2.9.4.1.3

,

i

} CLI-77-2 CONSOLIDATED EDISON CO. OF N.Y.
' (INDIAN POINT STATION. UNITS 1. 2 AND 3). $ IIRC 13 (1977) 3.7

6.5.4.1
,
,

t

CLI-77-22 TOLEDO EDISON CO. AND CLEVELAND ELFCTRIC ILLUNIIIATING CO.,

(DAVIS-8 ESSE STATION UNITS 1. 2, 3; PERRY PLANT UNITS 1 AND 2). 6 INIC 451 (1977)'

e

i
'

! CLI-77-24 IN THE MATTER OF TEM APPLICATIONS
! 6 NRC 525 (1977) 2.9.4.1.3
1

!
! CLI-77-25 PUBLIC SERVICE CO. OF NEW MAMPSHIRE
: ($EA8R00K STATION. UNITS 1 AND 2). 6 MC 535 (1977) 2.10.2 i

5.15j

:

CLI-77-3 LICENSE TO TRANSP. STRATEGIC QUANTITIES OF SPECIAL IICLEAR MATERIALS'

5 teRC 16 () 6.24.3

CLI-77-31 EXXON NUCLEAR CO.
(LOW ElIRICHED URANIUM EXPORTS TO EURATON MEM8ER NATIONS). 6 INIC S49 (1977) 2.9.10.1 ,

i i
|

| CLI-77-4 CONSOLIDATED EDISON CO. OF N.Y.
| (INDIAN POINT STATION. UNITS 1. 2 AND 3). 5 IIRC 31 (*977) 8.1.5
i

CLI-77-8 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
"

(SEA 8R00K STATION. UNITS 1 AND 2). 5 IIRC 503 (1977) 3.1.2.1.1 ;

5.15
'

5.19.3
5.7-

5.7.1|
,

I

\
;

_ _ _ _ - ~ _ . . . . _ . . . . - . _ . _ . , _ . - . . . _ . - ~ . - _ . . . . . . - . - . . . - . . - . . . .~
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CLI-77-8 PUBLIC SERVICE CD. OF NEW HAMPSHIRE'
~ 6.15

6.15.2
6.15.3.1
6.15.4.1
6.15.4.2

,

;

CLI-78-1 PUBLIC SERVICI Co. OF NEW HAMPSHIRE
I (SEABROOK STATION, UNITS 1 AND 2), 7 NRC 1 (1978) 3.17

5.12.3
5.6.3

1 5.7 '

6.15.3
6.15.8.4

,

;
6.8

!

I CLI-78-10 MIXED OXIDE FUEL
7 NRC 711 (1978) 4.3

i
! CLI-78-12 FLORIDA POWER AND LIGHT CO.
i (ST. LUCIE NUCLEAR PLANT, UNIT 2), 7 NRC 939 (1978) 2.9.3.3.3

2.9.3.6
2.9.7

'

i 5.8.1
1 6.3 '

6.3.1
6.3.2

i |

CLI-78-14 PUELIC SERVICE CO. OF NEW HAMPSHIRE*

(SEABROOK STATION, UNITS 1 AND 2), 7 NRC 952 (1978) 5.19.1 i

6.15.4 i
6.15.8.1

.

l
i CLI-78-15 PU8LIC SERVICE CO. OF HEW HAMPSHIRE
j (SEABROOK STATION, UNITS 1 AND 2), 8 NRC 1 (1978) 4.7
i

' CLI-78-17 PUBLIC SERVICE CO. OF NEW MAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2), 8 NRC 179 (1978) 6.15.8.4 1

!

! !

i
t

I

! e e #
. . . .. - . .- -- . _ _ . - - - _
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CLI-78-3 METROPOLITAN EDISON CO. . .

5.17.3 -(THREE MILE ISLAND NUCLEAR STATION UNIT 2). 7 NRC'307 (1978) 5.7'

CLI-78-4 EDLOW INTERNATIONAL CO.
(APPLICATION TO EXPORT SPECIAL NUCLEAR MATERIALS). 7 NRC 311 (1978) 3.3.6 -|

1

CLI-78-5 HOUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS PROJECT UNITS 1 AND 2) 7 NRC 397 (1978) 6.3-

CLI-78-6 PETITION FOR EMERGENCY AND REMEDIAL ACTION :

| 7 NRC 400 (1978) 1.8 .
! 6.16.2

6.16.3 |

i 6.29.3

| 6.26
4

' . ;
!

. CLI-78-7 NORTHERN INDIANA PUBLIC SERVICE CO.
i (BAILLY GENERATING STATION NUCLEAR-1) 7 NRC 429 (1978) 6.24

6.24.2
6.24.3
6.24.6 '

j.

i

.

'
CLI-79-10 CAR 9 LINA POWER AND LIGHT CO.

(SHEARON HARRIS NUCLEAR PLANT, UNITS 1-4) 10 NRC 675 (1979) 4.4.2 !

i

CLI-79-3 CONSUMERS POWER CO.
(MIDLAND PLANT, UNITS 1 AND 2) 9 NRC 107 (1979) 6.4.2.2

CLI-79-5 CAROLINA POWER AND LIGHT CO.,
; (SHEARON HARRIS NUCLEAR PLANT. UNITS 1-4) 9 NRC 607 (1979) 3.1.2.1

4.4.2
,

i

j CLI-79-6 NUCLEAR ENGINEERING CO. .i
'

i (SHEFFIELD. ILL. LOW-LEVEL RADI0 ACTIVE WASTE DISPOSAL SITE). 9 NRC 673 (1979) 6.24.3-
6.24.4

1

t
i
.

4
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| CLI-79-8' METROPOLITAN EDISON CO. .

2.11.2.2.(THREE MILE ISLAND MUCLEAR STATION UNIT 1). 10 NRC 141 (1979)'

2.11.4

!

| CLI-80-1 NUCLEAR ENGINEERING CO.
(SHEFFIELD ILL. LOW-LEVEL RADICACTIVE WASTE DISPOSAL SITE). 11 NRC 1 (1980) 3.1.1

3.1.4.2 -
4.4.2
4.5
5.15,

'

6.16.1
6.24
6.24.3

,

CLI-80-10 PUBLIC SERVICE CO. OF INDIANA
(MARSLE HILL NUCLEAR GENERATING STATION. UNITS 1 AND 2) 11 NRC 438 (1980) ' 2.9.3.1 i

!
2.9.4.1.1

1 2.9.4.2-
; 6.24

6.24.1.3
s

i
i

| CLI-80-11 PACIFIC GAS AND ELECTRIC CO.
; (DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 11 NRC 511 (1980) 3.1.4.2 '

- 5.6.7

i |

!

I CLI-80-12 CAROLINA POWER AND LIGHT CO.
(SHEARON HARRIS NUCLEAR PLANT, UNITS 1-4). 11 NRC 514 (1980) 1.3 >

2.5.1,

1 3.1.2.1.1 ;'

3.1.2.5
,

3.16
|~ 3.3.1

3.3.1.1
5 3.4'

3.7.3.7
4.3
5.19.1
5.2
5.5
S.6.1

; 5.6.3
6.16.1

|
i

'
i

!

i
a
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CLI-80-14 WESTINGHOUSE ELECTRIC CORP.'

|- (EAPORTS TO THE PHILLIPINES), 11 NRC 631 (1980) 5.7.1 -
'

! 6.29.2.1
6.29.2.2

, ,

i

|

[ CLI-80-lb WESTINGHOUSE ELECTRIC CORP.
! (EXPORTS TO THE PHILLIPINES), 11 NRC 672 (1980) 6.15.1.1~

6.29.2

Ct.I-80-16 METROPOLITAN EDISON CO.-
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 11 NRC 674 (1980) 3.4

i

CLI-80-17 PEMSYLVANIA POWER AND LIGHT CO.
'

(SUSQUEHAMA STEAM ELECTRIC STATION, UN!* 1 AND 2),11 MC 678 (1980) 5.14
i

;

i CLI-80-19 NETROPOLITAN EDISON CO. .t

! (THREE MILE ISLAND NUCLEAR STATION, UNIT 1),11 MC 700 (1980) 2.9.10.1
!

! -|
-

.

CLI-80-20 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1).11 INtc 705 (1980) 2.9.10.1'

CLI-80-21 IN RE PETITION FOR EMERGENCY AND REMEDIAL ACTION
11 NRC 707 (1980) 3.7.1

6.24
!

b
! CLI-80-22 METROPOLITAN EDISON CO.

(THREE MILE ISLAND NUCLEAR STATION, UNIT 2), 11 NRC 724 (1980) 2.11.5 ;
e

!

CLI-80-23 ROCHESTER GAS AND ELECTRIC CORP. >

(STERLING POWER PROJECT, UNIT 1), 11 NRC 731 (1980) 6.15.4 i
3

i ,

; CLI-80-24 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 11 NRC 775-(1980) 2.9.5.9

6.23.3.2
i ?

o

i
- - _ . _ _ . _ - _ . - _ _ _ _ _ - - - _ - - _ _ _ _ - . _ _. - , .,-,=,_.e , n - - - . . , . . . + , . . ,...,.,.,A-
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. CLI-80-27 NUCLEAR FUEL SERVICES, INC.
| (ERW:N, TENNESSEE), 11 NRC 799 (1980) 6.29.1
i

'

' CLI-80-28 SOUTH CAROLINA ELECTRIC AND GAS CD.
'

.

(VIRGIL C. SU MER NUCLEAR STATION, UNIT-1), 11 NRC 817 (Ir30) 6.3.1

.

CLI-80-3 DUKE POWER CO.
( AMEN 0 MENT TO MATERIALS LIC. Slet-1773),11 NRC 185 (1980) 3.3.7

! CLI-80-30 WESTINGHOUSE ELECTRIC CORP.
(EAPORT TO SOUTH KOREA), 12 NRC 253 (1980) 2.9.4.1.3

3.2.1
i 3.4.6
:

I
'

| CLI-80-31 PU8LIC SERVICE CO. 0F OKLAHONA
(BLACK FOX STATION, UNITS 1 ANO 2), 12 NRC 264 (1980)- 3.4'

6.15.2

i
i CLI-80-32 HOUSTON LIGHTING AND POWER CO.

(SOUTH TEXAS PROJECT, UNITS 1 AND 2), 12 MC 281 (1980) 2.2
,

|

CLI-80-34 PUGET SOUNO POWER AND LIGHT CO.;

; (SKAGIT NUCLEAR PROJECT, UNITS 1 AND 2), 12 NRC 407 (1980) 2.9.3.3.5

'

4

h t
'

i CLI-80-35 PUBLIC SERVICE CO. OF OKLAHOMA
(8 LACK FOX STATION, UNITS 1 AND 2), 12 NRC 409 (1980)' 6.23.1

i ,

! CLI-80-36 NORTHERN STATES POWER CO.
'

(TYRONE ENERGY PARK, UNIT 1), 12 NRC 523 (1980) 2.9.4.1.4
i

!
a

* CLI-80-38 WISCONSIN ELECTRIC POWER CO. -,

j (POINT BEACH NUCLEAR PLANT, UNIT 1), 12 NRC 547 (1980) ~2.9.4.1.1 !-

2 i

:
'

i

; e e 9 '
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CLI-80-4 VIRGINIA ELECTRIC AND POWER CO.
(SURRY NUCLEAR POWER STATION, UNITS 1 AND 2), 11 NRC 405.(1980) 6.15.1.I',

CLI-80-41 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR PLANT, UNIT 2), 12 NRC 659 (1980) 5.17

!

| t

t CLI-80-5 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 11 NRC 408 (1980) 3.7.3.7

. CLI-80-6 P%CIFIC GAS AND ELECTRIC CO.
'- (DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 11 NRC 411 (1980) 5.16.1

CLI-80-7 ATLANTIC RESEARCH CORP.
11 NRC 413 (1980)- 6.10.1.1

6.24.5

i CLI-80-9 PACIFIC GAS AND ELECTRIC CO. . ..
';

(DIABLO CANYOM NUCLEAR POWER PLANT .UMITS 1 AND 2), 11 NRC 436 (1980) 3.1.4.1
i

CLI-81-1 CONSOLIDATED EDISON CO. OF N.Y. POWER AUTHORITY OF THE STATE OF N.Y.
(INDIAN POINT, UNIT 2); (INDIAN POINT, UNIY 3), 13 NRC 1 (1981) 3.1.2.7

5.16.1 r,

: '

CLI-81-2 GENERAL ELECTRIC CO. WESTINGHOUSE ELECTRIC CO., CONSUSTION ENGINEERING
(EXPORTSTOTAIWAN),13NRC67{1981) 3.2.1

3.4.6 '6.29.2.1

,

| CLI-81-23 CONSOLIDATED EDISON CO. OF N.Y. POWER AUTHORITY OF THE STATE OF N.Y.
(INDIAN POINT, UNIT 2); (INDIAN POINT, UNII 3), 14 NRC 610 (1981) .3.1.2.7 :1

' 5.16.1
i

i
! CLI-81-24 TEXAS UTILITIES GEN (RATING CO. .

3.4.2
;

(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 14 NRC 614 (1981)

i
i i

!

. - - - _ . . _ _ _ _ _ _ - _ - _ _ _ _ - _ _ _ ._ _-
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'
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.

' '

-CLt-81-25 Copeq0NWEALTH EDISON CO. -
.

2.18.1.1~(ORE 50EN NUCLEAR POWER STATION, UNIT 1), 14 NRC 616-(1981)
2.9.4.1.2

| -2.9.4.2
2.9.5.1,

2.9.9.2.2
,

-
8.1.4 ~ '

'

8.15.1 '
|
!

CENTRAL ELECTRIC POWER COOPERATIVE IRC.CLI-81-26:
(VIRGIL C. SUfetER NUCLEAR STATION, UNIT 1), 14 MC 707 (1981) 4.51 8.3.1

,

i >

i

CLI-81-27 ALABAMA POWER CO.4

i (JOSEPH N. FARLEY NUCLEAR PLANT, UNITS 1 AND 2),14 MC 795 (1981) 5.7.1
,

i
-

NUCLEAR FUEL SERVICES INC. AND N.Y.S. ENER8Y R'SEARCN AND DEVELOPMENT AUTNORIT $CLI-81-29 "

(WESTERNNEWYORKNUCLEARSERVICECENTER),14NRC940(1981) 5.7.1
'. 8.1.4 '||

:
~!

CL1-81-31 FLORIDA POWER ANO LISHT CO.
i (TURKEY POINT PLANT, UNITS 3 AND 4),14 MC 959 (1981) 2.9.3

2.9.3.1,

i :

|

| CLI-81-32 CONSUMERS POWER C0.
. (SIG ROCK POINT PLANT). 14 MC 982 (1981) 2.9.3
! 2.9.3.1
|

CLI-81-36 TEXAS UTILITIES SENERATI M CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 ANO 2), 14 M C 1111 (1981) 3.1.2.3

; 3.4.2
,

e

} CLI-81-4 ENVIRONMENTAL RA0!ATION PROTECTION STOS. FOR NUCLEAR POWER OPERATIONS, 40 CFR '190

.

13 NRC 298 (1981) 5.7.1
i

i
CLI-81-6 PACIFIC 8AS AND ELECTRIC CO.-

(DIA8LO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2),13 MC 443 (1981) 3.1.2.1'

. - . _ . _ _ .- ___--____ __ _- - -
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CLI-81-6 PACIFIC GAS AND ELECTRIC CO.
6.24.1

; CLI-81-8 STATEMENT OF POLICY ON CONDUCT OF LICENSING PROCEEDINGS
~

13 NRC 452 (1981) 2.11.1
L2.11.2.8,

| 2.9.9.2.2
2.9.9.4
3.1.2.7
3.12
3.13.1
3.3.2.4
4.1-

,

4.2.2'

,

CLI-82-10 SOUTH CAROLINA ELECTRIC AND GAS CO.
(VIRGIL C. SUMMER NUCLEAR STATION. UNIT 1)). 15 NRC 137 (1982) 3.1.2.5

.

;

CLI-82-11 SOUTHEFN CALIFORNIA EDISON CO.
(SAN ONOFRE NUCLEAR GENERATING STATION. UNITS 2 AND 3), 15 NRC 1383 (1982) -2.3.9.4

3.13.1
' 5.12.3,

:

POWER AUTHORITY OF THE STATE OF N.Y.
CONSOLIDATED EDISON CO. OF N.Y.Y 3).

,
CLI-82-15

(INDIAN POINT. UNIT 2). (INDIAN POINT UNI 16 NRC 27 (1982) 2.9.3!

i 3.1.2.7-

!

! CLI-82-16 BOSTON EDISON CO.
(PILGRIN NUCLEAR POWER STATION), 16 NRC 44 (1982) 2.9.3.1'

} 6.24.1.3

!

. CLI-82-2 KERR-MCGEE CORP.
| (WEST CHICAGO RARE EARTHS FACILITY). 15 NRC 232 (1982) 2.2

2.5;

6.13
| 6.15.1.2
:

| CLI-82-20 CINCINNATI GAS AND ELECTRIC CO.
(WM. H. ZINMER NUCLEAR POWER STATION, UNIT 1). 16 NRC 109 (1982) 3.14.2

,

i

i

!
!

-
- - - -- < - -s c , , . - - - ,
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,

1-

CLI-82-21 KERR-MCGEE' CORP. .

-

'

(WEST CHICAGO RARE EARTHS FACILITY). 16 NRC 401 (1982)' 2.2

:

CLI-82-23 U.S. DEPT. OF ENERGY PROJECT MANAGEMENT CORP. TEMESSEE VALLEY AUTHORTTY
' '

16 NRC 412 (1982) 3.17'(CLINCH RIVER BREEDER REACTOR PLANT). ' 6.1.4
6.15.8', '6.19

'
,

''

CLI-82-26 TENNESSEE VALLEY AUTHORITY'

(BROWNS FERRY NUCLEAR PLANT. UNITS 1. 2 AND 3). 16 M C 880 (1982) 5.15
;

!

I CLI-82-29 WASHINGTON PUBLIC POWER SUPPLY SYSTEM
(WPPSS NUCLEAR PROJECT NOS. 1 AND 2). 16 M C 122 (1982) 3.4.5

'

:

CLI-82-31 METROPOLITAN EDISON CO..

(THREE MILE ISLAND NUCLEAR STATION. UNIT NO. 1). 16 NRC 1236 (1982) 3.1.2.1.
6.10.1.1

,

i
' ;!

CLI-82-36 CINCIMATI GAS AND ELECTRIC CO.
(WILLIAM H. ZIMER NUCLEAR POWER STATION. UNIT NO. 1). 16 MC 1512 (1982) 6.4.2 -

6.4.2.3

,

i

! CLI-82-37 0FFSHORE POWER SYSTEMS
| (MANUFACTURING LICENSE FOR FLOATING NUCLEAR POWER PLANTS), 16 NRC 1891 (1982) 4.3

!
s

! CL1-82-39 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT UNITS 1 AND 2). 16 NRC 1712 (1982) '3.4.4

4.4.1*

i

CLI-82-40 CINCIMATI GAS AND ELECTRIC CO.
{ (WILLIAM H. ZIf9tER NUCLEAR POWER STATION. UNIT NO.'1). 16 MC 1717 (1982) 2.9.10.1 ,

!
l

. CLI-82-41 CONSOLIDATED EDISON CO. OF N.Y.- POWER AUTHORITY OF THE STATE OF N.Y.
(INDIAN POINT, UNIT 2); (INDIAN POINT. UNII 3). 16 MC 1721 (1982) 1.8'

i e e O :

- _ _ __
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CLI-82-41 CONSOLIDATED EDISON CO. OF N.Y.; POWER AUTHORITY OF THE STATE OF N.Y.. - <

6.5.3.1

.

CLI-82-5 ' PACIFIC GAS AMD ELECTRIC CO.-
~

' *

(STANISLAUS NUC8 EAR PROJECT. UNIT.1), 15 NRC 404 (1982). 1.9,

:

| i

CLI-82-8 U.S. DEPT. OF ENERGY PROJECT MANAGEMENT CORP., TENNESSEE VALLEY AUTHORITY
; (CLINCH RIVER BREEDER REACTOR PblNT). 15 NRC 109 (1982) 5.17

!
.

CLI-82-9 HOUSTON LIGHTING AND POWER CO.
i (SOUTH TEXAS PROJECT. UNITS 1 AND 2). 15 NRC 136 (1982) 3.1.4.2

i

!

CLI-83-1 U.S. DEPT. OF ENERGY. PROJECT MANAGEMENT CORP. TENNESSEE VALLEY AUTHORITY
(CLINCH RIVER BREEDER REACTOR PLANT). 17 NRC 1 (1983) 6.19

..

.

CLI-83-15 ROCKWELL INTERNATIONAL CORP.
(ENERGY SYSTEMS GRO'JP SPECIAL NUCLEAR NATERIALS LICENSE NO. SNN-21),17 NRC 1001 (1983) 2.2.

.
6.13

,

"

l ,

i
i

i<

CLI-83-16 CONSOLIDATED EDISON CO. OF N.Y.* POWER AUTHORITY OF THE STATE OF N.Y.' :
j (INDIAN POINT, UNIT 2); (INDIAN POINT, UNIY 3). 17 NRC 1006 (1983) 1.8
,

! 6.10.1
; 6.24

i

CLI-83-19 DUKE POWER CO.
(CATAW8A NUCLEAR STATION, UNITS 1 AND 2). 17 NRC (1983) 2.9.5.8'

(CATAWBA NUCLEAR STATION. UNITS'l AND 2). 17 NRC 1041 (1983) 2.9.1. t

2.9.3
! 2.9.5
1 2.9.5.1 ' :

i 2.9.5.5 I

3.1.2.1
! 3.4.1 *

I 3.7 ,

'
! 5.6.1
1 6.29 <

f

i

;

i

!
! - _ _ , .- , _ _ |
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CLI-83-2 CONSUMERS POWER CO. ..

i

(MIDLAND PLANT, UNITS 1 AND 2),-17 NRC 69 (1983) 1.5.2-

| CLI-83-21 MAINE VANKEE ATOMIC POWER CO.-
.'6.10.1-(MAINE YANKEE ATOMIC POWER STATION), 18 NRC 157 (1983)

:
|

' CLI-83-22 METROPOLITAN EDISON CO.
I (THREE MILE ISLAND NUCLEAR STATION, UNIT 1),'18 MC 299 (1983) 6.16.2

~6.20.3- '

i

CLI-83-23 PUBLIC SERVICE Co. OF NEW HAMPSHIRE'

(SEASROOK STATION, UNITS 1 AND 2), 18 NRC 311 (1983) -2.9.5.5

! ,

i CLI-83-25 METROPOLITAN EDISON CO.
.2.10.1.2| (THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 18 NRC 327 (1983)

..

2.9.3
' 2.9.3.3.3

2.9.4 -
2.9.4.1

I CLI-83-26 NRC CONCURRENCE IN ... GUIDELINES UNDER NUCLEAR WASTE POLICY ACT OF 1982
18 NRC 1139 (1983) 2.2

,

!

CLI-83-3 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 17 NRC 72 (1983) 6.5.1

'

CLI-83-31 DUKE POWER CO. !

; (CATAWBA NUCLEAR STATION, UNITS 1 AND 2), 18 NRC 1303 (1983) 2.11.2.4 1

CLI-83-32 PACIFIC GAS AND ELECTRIC CD..

(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 18 NRC 1309 (1983) 1.8
2.9.9'

j 3.1.2.1.1
; .3.1.2.3
: 3.14.2
| 3.4.1

4.6-

; 6.14.3

_ -- --. . . . - . -
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CLI-83-32 PACIFIC GAS AND ELECTRIC CO.
|

6.15.1
6.15.1.1-

i .6.15.6
| 6.16.1

-

-6.20.4

!. .

:;
1 CLI-83-4 CINCINNATI GAS AND ELECTRIC CO.

|
(WILLIAM H. ZIMER NUCLEAR POWER STATION.- UNIT 1),17 NRC 75 (1983) 6.5.1 -

i

[. CLI-83-5 METROPOLITAN EDISON CO.
; (THREE MILE ISLAND NUCLEAR STATION. UNIT 1). 17 NRC 331 (1983) 6.5.1
,

CLI-83-6 TEXAS UTILITIES GENERATING CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2) 17 NRC 333 (1983) 5.7

;

CLI-84-11 METROPOLITAN EDISON CO.
(THREE MILE ISLANO NUCLEAR STATION. UNIT 1), 20 NRC 1 (1984)' 2.9.5.7

3.4.1
5.6.1

CLI-84-17 METROPOLITAN E0ISON CO.<

(THREE MILE ISLAND NUCLEAR STATION, UMIT 1), 20 NRC 801 (1984) 5.7.1

i

CLI-84-19 MISSISSIPPI POWER AND LIGHT CO.
(GRAND GULF NUCLEAR STATION, UNIT 1), 20 NRC 1055 (1984) 5.1-

,

4

) CLI-84-20 LONG ISLAND LIGHTING CO.
- (SHOREHAM NUCLEAR POWER STATION, UNIT 1), 20 NRC 1061-(1984) 3.1.4.1
,

CLI-84-21 LONG ISLAND LIGHTIN3 CO.
(SHOREHAM NUCLEAR POWER STATION. UNIT 1), 20 NRC 1437-(1984) 5.7.1<

CLI-84-5 PACIFIC GAS AND ELECTRIC CO. "
1 (DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 19 NRC 953 (1984) 6.26

.

- , -
- - - - - - _ - _ _ _ _ _ - _ _ - - _ _ - _ - _ _ _ _ _ _ _ _ - _ . _ .-
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!
'

CLI-84-6 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
, . (SEA 8R00K STATION, UNIT 2), 19 NRC 975 (1984) '2.9.4.1.1 1
j 2.9.5.1
t. 3.4.5
I

,

t -

CLI-84-8 LONG ISLAND LIGHTING CO.
! (SHOREHAM NUCLEAR POWER STATION, UNIT 1), 19 NRC 1154 (1984) 3.1.1 '

; 6.19

'CLI-84-9 LCJiG ISLAND LIGHTING CO. -
- -

(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 19 NRC 1323 (1984) 6.15.1.1'

s

!

CLI-85-10 SOUTHERN CALIFOR3IA EDISON CO.
,

(SAN ONOFRE NUCLEAR GENERATING STATION, UNIT 1), 21 NRC 1569 (1985) 6.26
!

CLI-85-12 LONG ISLANO LIGHTING CO.
'(SHOREHAM NUCLEAR POWER STATION), 21 NRC 1587 (1985) 6.15.1.1*

1

i CLI-85-13 PHILADELPHIA ELECTRIC CO.
| (LIMERICK GENERATING STATION, UNITS 1 AND 2), 22 NRC 1 (1985) 5.7
| .

CLI-85-14 PACIFIC GAS AND ELECTRIC CO..

(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 22 NRC 177 (1985) 5.18
5.7.1

!

CLI-85-15 PHILADELPHIA ELECTRIC CO.
(LINERICK GENERATING STATION, UNITS 1 AND 2), 22 NRC 184 (1985) 2.11.1

2.9.5,

3.1.4.1
4 5.7
i
;
~

C'.I-85 -2 METROPOLITAN EDISON CO.
; (THREE NILE ISLAND NUCLEAR STATION, UNIT 1), 21 NRC 282 (1985) 2.11.5.2-
1 2.2
a 2.9.10.1
1 2.9.2

2.9.4.1.1
4

i
1 4

O O # ,
.
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| CLI-85-2 METROPOLITAN EDISON CD.
~ 2.9.9

3.1.2.5
3.11.1.1'

t 3.10
3.12.3
3.12.4

'
.i

3.14.2 ..

!. 3.4.4
~

i 3.7
.

3.7.1
! 3.7.2

| 3.7.3.7.
- -4.2.2

4.4.11

, 4.4.1.1

| 5.6.1
i

CLI-85-4 GENERAL PUBLIC UTILITIES CORP. 3
-

! (THREE MILE ISLAND NUCLEAR STATION. UNITS l'AND 2). (0YSTER CREEK NUCLEAR GENERATING STATIC 1). 21 NRC 561 (1985) 6.24.1
1

; CLI-85-5 METROPOLITAN EDISON CO.
|

(THREE MILE ISLAND NUCLEAR STATION, UNIT 1) 21 NRC 566 (1985) 3.1.4.2
1

!

.
CLI-85-7 METROPOLITAN EDISON CO.

! (THREE MILE ISLAND NUCLEAR STATION, UNIT 1) 21 NRC 1104 (1985) 2.11.1 :
'

4.4.2
4.4.4

} !
,

CLI-85-8 METROPOLITAN EDISON CO.
j (THREE MILE ISLAND NUCLEAR STATION, UNIT 1). 21 NRC 1111 (1985) .3.14.2 ;
4 r

! !

- CLI-85-9 METROPGLITAN EDISON CD. ;

! (THREE MILE ISLAND NUCLEAR STATION, UNIT 1). 21 NRC 1118 (1985) 3.7.3.7
i 6.10.1
!
1

CLI-86-1 LOUISIANA POWER AND LIGHT CO.
i (NATERFORD STEAM ELECTRIC STATION, UNIT 3). 23 NRC 1-(1986) 2.11.1

3.1.2.3'

4.4.1 ,

4.4.2
6.5.4.1

2

|
i

. . _ . . . _ , . , . . .
. . . _ . , . . . '

_ _ _ _ . _ _ _
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CLI-86-12 PACIFIC GAS AND ELECTRIC-CO.,

- (OIA8LO CANYON NUCLEAR POWER PLANT, UNITS l' AND'2), 24 NRC 1 (1986) 5.7.1
;

6.1.4-
,

I

i

; :CLI-86-13 LONG ISLAND LIGHTING CO. -

- 1.8.
,i.

(SHOREHAM MUCLEAR POWER STATION UNIT.1), 24 NRC 22-(1986)-!-

:

\ >

CLI-86-15 TEXAS UTILITIES ELECTRIC CO. . .

3.4.5
,

(COMANCHE PEAK STEAM ELECTRIC STATION. UNIT 1) 24 NRC 397 (1986),

, CLI-86-17 SEQUOYAH FUELS CORP.
! (SEQUOYAH UF6 TO UF4 FACILITY) 24 NRC 489 (1986) 2.2

i CLI-86-18 PHILADELPHIA ELECTRIC CO. <

! (LIMERTCK GENERATING STATION. UNITS 1 AND 2). 24 NRC 501 (1986) 4.4.2'
1 5.6.1 ;

6.4.2 r

! L6.5.1

1

'

(UF6 PRODUCTI@YAH FUELS CORP.M FACILITY), 24 NRC 508 (1986) 6.24.1.3
CLI-86-19 SE

i
'

CLI-86-20 CLEVELAND ELECTRIC ILLUNINATING CO.'

(PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2), 24 NRC 518 (1986) 2.10.2

i

I CLI-86-21 COPMONWEALTH EDISON CO.
1 (BRAIDWOOD NUCLEAR POWER STATION, UNITS 1 AND 2). 24 NRC 681 (1986) 4.7 |
<

CLI-86-22 CLEVELAND ELECTRIC ILLUMINATING CO.
j (PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 24 NRC 685 (1*SS) 1.8 -

5.15.1
,

; .'
4

CLI-86-23 AMERICAN NUCLEAR CORP.-
| (REVISION OF DROERS TO MODIFY SOURCE MATERIALS LICENSES), 24 NRC 704 '(1986) 6.20.4
,

!

e e 9'

. - _ - -
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.

[ CLI-86-24 CAROLINA POWER AND LIGHT CO. AND ie0RTH CAR 0t. IRA EASTERN MUNICIPAL POWER AGENCY
(5 HEAR 0ti HARRIS NUCLEAR POWER PLANT). 24 NRC 769 (1986) - 2.2 *

CLI-86-4 TEAAS UTILITIES ELECTRIC CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNIT 1), 23 NRC 113 (1986) 3.4.5'

5.7.1
6.1.4

,

~

CLI-86-6 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION, UNITS 1 AND 2), 23 NRC 130 (1986) 4.4.1-

4.4.2

i

CLI-86-7 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 23 NRC 233 (1986) 3.14.2

4.4.2
4.4.4

CLI-86-8 CONNONWEALTH EDISON CO.
(BRAIDWOOD MUCLEAR POWER STATION, UNITS 1 AND 2), 23 NRC 241 (1986) 2.9.5

,

'

2.9.5.1 .

'2.9.5.4
2.9.5.5;

3.13.1
i

3.17
| 6.5.4.1 )

i
i CLI-87-1 CAROLINA POWER AND LIGHT CO. AND NORTH CAROLINA EASTERN MUNICIPAL POWER AGENCY ' 5.7

'

| (SHEARON HARRIS NUCLEAR POWER PLANT), 25 NRC 1 (1987)
i

CLI-87-12 LONG ISLAND LIGHTING CO.*

(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 26 NRC 383 (1987) 2.11.1
2.9.5.6
0.1
5.2 -

5.6.3-

.|
4

| CLI-87-5 LONG ISLAND LIGHTING CO.
(SHOREHAM MUCLEAR POWER STATION, Uhu ;), 25 NRC 884 (1987) 4.4.2'

i

i

:

___ _ - - - - _ _ - _ _ _ _ _ _ - - _ - _ _ _ - _ - _ _ _ _ _ . . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ . _ - _ _ - _ . _ _ _ _
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|

CLI-87-6 8RAUNKOHLE TRANSPORT. USA,

; (IMPORT OF SOUTH AFRICAN URANIUM ORE CONCENTRATE) 25 NRC 891 (1987) 2.9.4.1.3-
3.3.5;

,

;
'

CLI-87-8 HOUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS PROJECT. UNITS 1 AND 2) 26 NRC 6 (1987) - 6.10

:

CLI-88-10 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 28 NRC 573 (1988) 6.20.4

6.8
<

!
i CLI-88-11 LONG ISLAND LIGHTING CO.
! (SHOREHAM NUCLEAR POWER STATION, UNIT 1). 28 NRC 603 (1988) 2.11.5.2
!

CLI-88-12 TEXAS UTILITIES ELECTRIC CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2). 28 NRC 605 (1988) 2.9.3.3.3

,

CLI-88-3 LONG ISLAND LIGHTI46 CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1) '28 NRC 1 (1988)' 4.4.14

| 4.4.2
} 4.5 *

I
,

I CLI-88-6 STATE OF ILLINOIS !
| (SECTION 274 AGREEMENT). 28 NRC 75 (1988) 3.1.2.6

!
! CLI-88-7 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
| (SEABROOK STATION. UNITS 1.AND 2). 28 NRC.271 (1988) 6.8

.
.

! !
>

! CLI-88-8 PU8LIC SERVICE CO. OF NEW HAMPSHIRE
. 2.9.5.5

,
(SEA 8R00K STATION, UKITS 1 AND 2). 28 NRC 419 (1988)

: 4.4.2
|

!

CLI-88-9 LONG ISLAND LIGHTING CO.
,

(SHOREHAM NUCLEAR POWER STATION. UNIT 1) 28 NRC 567 (1988) 3.3.1.1
i

'
5

g .c . - -.e., y -- a e - .%s,.
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;

LBP-73-29 TENNESSEE VALLEY AUTHORITY
-.3.5

'

(BROWNS FERRY NUCLEAR PLANT, UNITS 1, 2 AND 3), 6 AEC 682 (1973)

LBP-73-31 LOUISIANA POWER AND LIGHT'CO.
'

(WATERFORD STEAM ELECTRIC STATION, UNIT 3), 6 AEC 717.(1973) 2.9.3.4

,

LBP-73-41 MISSISSIPPI POWER AND LIGHT CO. .

; (GRAND GULF NUCLEAR STATION, UNITS 1 AND 2), 6 AEC 1057 (1973) 2.9.3.5. >

2.9.8
,

.

LBP-74-22 DUKE POWER CO.
(CATAWBA NUCLEAR STATION UNITS 1 AND 2), 7 AEC 659 (1974) 3.10i

i

i:

LBP-74-25 DUQUESNE LIGHT CO.'

(BEAVER VALLEY POWER STATION, UNIT 2), 7 AEC 711 (1974) 3.10

.

LBP-74-26 NIAGARA MOHAWK POWER CORP. !
(MINE MILE POINT NUCLEAR STATION, UNIT 2), 7 AEC 758 (1974) 3.10 1

,

!
; LBP-74-36 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
1 (SEABROOK STATION, UNITS-1 AND 2), 7 AEC 877 (1974) 1.9' '3.5

3.5.3

i Lf
! LBP-74-5 OUKE F0WER CD.
! (CATAWBA NUCLEAR STATION UNITS 1 AND 2), 7 AEC 82 (1974) 3.10

i

; 'BP-74-54 CONSUMERS POWER CO.
j . (MIDLAND PLANT, UNITS 1 AND 2), 8 AEC 112 (1974) 3.7
!

i

) LBP-74-63 BOSTON EDISON CD. 4

(PILGRIM Nt!?. LEAR STATION, UNIT 2), 8 AEC 330 (1974) 2.9.3.3.3- ,

4 i

I |
* |

N I

-

; <
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L8P-74-74 GULF STATES UTILITIES CO.
-(RIVER BENO STATION, UNITS 1 AND 2), 8 AEC 669-(1974) 2.11.5

4

| LBP-75-10 GULF STATES UTILITIES CO.
; (RIVER BENO STATION, UNITS 1 AND 2), 1 NRC 246 (1975) 3.5

LSP-75-19 NORTHEAST NUCLEAR ENERGY CO.
(NONTAGUE NUCLEAR POWER STATION, UNITS 1 AND 2), 1 NRC 436-(1975) 1.8

6.5.3.1

.I
l

L8P-75-28 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2), 1 NRC 513 (1975) -2.11.2.4

|

LBP-75-62 PUBLIC SERVICE ELECTRIC AND GAS CO. :

(ATLANTIC GENERATING STATION, UNITS 1 AND 2). 2 NRC 702 (1975) 2.11.5.2
:i

.

LBP-75-67 0FFSHORE POWER SYSTENS
i (NANUFACTURING LICENSE FOR FLOATING NUCLEAR POWER PLANTS), 2 NRC 813 (1975) 2.11.5.24

2.9.2
3.3.2.1 1

3.3.2.4
4

i
;

i

! LBP-75-9 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2), 1 NRC 243 (1975) 3.5.2.2

.
'

I

LBP-76-10 TENNESSEE VALLEY AUTHORITY
(BROWNS FERRY NUCLEAR PLANT, UNITS 1 AND 2), 3 NRC 209 (1976) 2.9.3.1

2.9.5.1
|,

LBP-76-7 BOSTON EDISON CO.
,

(PILGRIM NUCLEAR STATION, UNIT 2), 3 NRC 156 (1976) 2.9.9.5 ,

3.6 !
'

I

|i

} LBP-75-8 TOLEDO EDISON CO.
j (DAVIS-BESSE NUCLEAR POWER STATION,' NITS 1,2,3), 3 NRC 199 (1976) 2.11.2.2U

i
!

i R

,

i

. - ,a +~ , - n. . . , . . . . , , . , . __. _ _ _ __ _
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.

L8P-77-11 LO*Ni ISLAND LIGHTING CO. -

.

2.9.4.1.2
-

(SHOREHAM NUCLEAR POWER STATIOW. UNIT 1). 5 MC 481 (1977)

! LBP-77-13 ALLIED-GENERAL NUCLEAR SERVICES
(BARMWELL FUEL RECEIVING-AND STORAGE STATION). 5 NRC 489 (1977)' 2.11.2

2.11.2.24

:

!
LEP-7T-14 TEKnESSEE VALLEY AUTHORITY

(PHIPPS SEND NUCLEAR PLANT. UNITS 1 AND 2) 5 M C 494 (1977) 6.15
,

L8P-77-15 WASHINGTON PUCLIC POWER SUPPLY SYSTEM
(WPPSS NUCLEAR PROJECTS 3 ANO 5). 5 MC 643 (1977) 3.1.2.2

6.19,

i 6.19.1-
:

i
! LBP-77-!6 WASHINGTON PUBLIC POWER SUPPLY' SYSTEM
| (W9PSS NUCLEAR PROJECTS 3 AND 5). 5 NRC 650 (1917) 2.9.3

{
L8P-77-17 PUBLIC SERVICE CO. OF OKLAHOMA

(8 LACK FOX STATION. UNTTS 1 AND 2) 5 MC 657 (1977) 2.9.4.1.1

4

| LBP-77-18 PUBLIC SERVICE CO. OF OKLAHOMf.
'

(8 LACK FOX STATION. UNITS 1 AND 2). 5 M C 671 (1977) 2.11.2.24

4 3.12.4.1
s

!

L8P-77-20 DUKE POWER CO.
j (WILLI AM 8. MCGUIRE NUCLEAR STATION, UNITS 1 AND 2). 5 MC 600 (1977) 3.17

3.5.3;
.

i
i LBP-77-21 LONG ISLAND LIGHTING CO.
; (JAMESPORT NUCLEAR STATION. UNITS 1 AND 2). 5 MC 684 (1977) 6.15.3
: 6.15.3.1-

L8P-77-23 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR PLANT UNITS 1 AND 2; TURKEY POINT.' MITS 3 AND 4).'5 MC 789 (1977) 2.9.3.3.3'

.,

: i
! .

I.

.___ ______ _ _
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l L8P-77-23 FLORIDA POWER AND LIGHT CO.
' 3.1.2.1.1'

i LBP-77-24 ALABAMA POWER CO.
(JOSEPH N. FARLEY NUCLEAR PLANT, UNITS 1 AND 2), 5 MC 804 (1977) - . 6.3

i

'
.

LBP-77-35 SOUTHERN CALIFORNIA EDISON CO. ' 3.1.2.2-(SAN ONOFRE NUCLEAR GENERATING STATION, UNITS 2 AND 3), 5 NRC 1290 (1977)
6.20.1 j

|

LBP-77-37 NORTHERN STATES POWE8t CO.4

(TYRONE ENERGY PARK. UNIT 1), 5 MPC 1298 (1977) 2.11.5.2

LBP-77-5 OMAHA PUBLIC POWER DISTRICT
(FORT CALHOUN STATION, UNIT 2), 5 NRC 437 (1977) 1.1

!

| LBP-77-60 TENNESSEE VALLEY AUTHORITY
(PHIPPS BEND NUCLEAR PLANT, UNITS 1 AND 2), 6 NRC 647 (1977) 6.15.4.2

j

|
.

LBP-77-61 PUGET SOUND POWER AND LIGHT CO.
(SKAGIT NUCLEAR PROJECT, UNITS 1 A'ID 2), 6 MC 674 (1977)- 6.19.1'

!,

! LBP-77-69 PORTLANO GENERAL ELECTRIC CO.
(TROJAN NUCLEAR PLANT), 6 NRC 1179 (1977) 6.1.6

-

i
; LBP-77-7 TOLEDO EDISON CO.

|
(DAVIS-BESSE NUCLEAR POWER STATION, UNITS 1,2,3), 5 MC 452 (1977) 4.3

6.3

|
1

| LBP-77-9 PUBLIC SERVICE ELECTRIC AND GAS CO.
| (HOPE CREEK GENERATING STATION,-UNITS 1 AND 2), 5 MC 474 (1977) 2.9.3.3.3 1

!'
,

(
'

LBP-78-11 DETROIT EDISON CO.
(ENRICO FERMI ATOMIC POWER PLANT, UNIT 2), 7 MC 381' (1978) 2.9.4.1.1

|t

+,a-, v'+
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- L8P-78-11 DETROIT EDISON CD.
2.9.4.1.2:
2.9.4.1.4'

2.9.4.2
; 2.9.5.3

- 3.1.2.1
3.1.2.5 ,

6.1.4.4,

6.15 :1
6.15.6
6.16.1

i

i L8P-78-13 DETROIT EDISON CO. '

j- (ENRICO FERNI ATONIC POWER PLANT,. UNIT 2), 7 NRC 583 (1978) 2.9.3.6 3

2.9.4.1.1 '

i 6.3 -

! 6.3.1
1 -

|

! L8P-78-15 PUBLIC SERVICE ELECTRIC AND GAS CO.
(HOPE CREEK GENERATING STATION, UNITS 1 AND 2). 7 NRC 642 (1978) 3.12i

.

I L8P-78-18 NEW ENGLAND POWER CO. .
>

| (NEP UNITS 1 AND 2). 7 NRC 932 (1978) 2.9.3.3.3

i

I L8P-78-2 CAROLINA POWER AND LIGHT CO.
(SHEAROM HARRIS NUCLEAR PLANT. UNITS 1-4). 7 NRC 83 (1978) 4.4.

'
4.4.1.1

; 4.4.2
;

i

l L8P-78-20 PACIFIC GAS AND ELECTRIC CO.
. '[

# (STANISLAUS NUCLEAR PROJECT, UNIT 1). 7 NRC 1038'(1978) 2.11.2
j 2.11.2.2

L8P-78-22 CAROLINA POWER AND LIGHT CO. !.

(H. B. ROSINSON, UNIT 2)), 7 NRC 1052 (1978) 6.15.8.4
'

,

j ;

. L8P-78-23 WISCONSIN ELECTRIC POWER Co. :

1 (POINT BEACH NUCLEAR PLANT. UNITS 1 AND 2). 8 NRC 71 (1978) 2.6
j 2.9.3
; 2.9.3.1

i
4

4
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.

^

. LBP-78-23 WISCONSIN ELECTRIC POWER CO. 3.1.2.2'
:

4

LBP-78-24 - WISCONSIN PUBLIC SERVICE CORP.
(KEWAUNEE NUCLEAR POWER PLANT), 8 NRC 78-(1978) 2.9.3.1

- - 2.9.3.3.3
1

'I

!

L8P-78-26 PUBLIC SERVICE CO. OF OKLAHONA;
- (8 LACK FOX STATION, UNITS 1 AND 2), 8 NRC 102 (1978) 6.15.1-

6.15.6
| 6.19.2

!
! LBP-78-27 CONSUMERS POWER CO.

(NIDLAND PLANT, UNITS 1 AND 2), 8 NRC 275 (1978) 2.6.3.3'

-2.9.3.1
2.9.4- : i, 2.9.7 ,

; . 5.8.1 '
! !

! LBP-78-28 PUBLIC SERVICE CO. OF OKLAHOMA . - !

; (BLACK FOX STATION, UNITS 1 AND 2), 8 NRC 281 (1978) 6.15 '

i - I
'

: L8P-78-31 UNION ELECTRIC CO.
i (CALLAWAY PLANT, UNITS 1 AND 2), 8 NRC 366 (1978) 3.1.2.1 .

i 6.10 !

I '

,

! L8P-78-32 PORTLAND GENERAL ELECTRIC CO.
(TROJAN NUCLEAR PLANT), 8 NRC 413 (1978) 3.16

,

i ,

, LBP-78-33 GENERAL ELECTRIC CO.
| (VALLECITDS NUCLEAR CENTER, GENERAL ELECTRIC TEST REACTOR), 8 NRC 461 (1978) 2.11.2.4

!

'

LBP-78-36 PACIFIC GAS AND ELECTRIC CO.'
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 8 NRC 567 (1978) 3.12.4 '

;

! ,

*

''.
4

- - , -- ,- , , , , A,.,.+.r, ,, , , . . . . v ,
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.



-~ ~ ~ ~ ~ - - ~

-

+_
..

.

a

CITATION INDEX --- JUNE 1989 PASE 183

L8P-78-37 DETROIT EDISON CO. .

1.7.1-
-

(ENRICO FERMI ATOMIC POWER PLANT, UNIT 2), 8 NRC $75 (1978)'
2.11.1' . H
2.11.2.1 -!
-2.9.4 i
2.9.4.1.2 - j

.

"2.9.5.6 .;;

|
,

! LBP-78-40 PORTLAND GENERAL ~ ELECTRIC CO. - l

i _(TROJAN NUCLEAR PLANT), 8 NRC 717 (1978) 6.1.3.1
' 6.1.4.4

i !

LBP-78-5 PU8LIC SERVICE ELECTRIC AND GAS CD.
(ATLANTIC GENERATING STATION, UNITS 1 JWH) 2), 7 NRC 147 (1978) 2.8.1.3

;

!
; LBP-78-6 SOUTH CAROLINA ELECTRIC'AND GAS CO.

(VIRGIL C. SUMMER NUCLEAR STATION, UNIT 1), 7 NRC 209 (1978) 2.9.3.3.3
,

t

LBP-78-9 NEW ENGLAND POWER CO.
(NEP UNITS 1 AND 2), 7 NRC 271 (1978) 1.5.1- '1.8

| 3.1.2.5
6.16.1

4

LBP-79-1 DETROIT EDISDN CO.
(ENRICO FERMI ATOMIC POWER PLANT. UNIT 2), 9 NRC 73 (1979) 2.9.3.1 - -'

'
2.9.4.1.1.
2.9.4.1.2
2.9.4.1.4
3.16 ;

;

I

! LBP-79-10 HOUSTON LIGHTING AND POWER CO. *

(SOUTH TEXAS PROJECT, UNITS 1 AND 2), 9 NRC 439 (1979) 2.9.4.1.1
2.9.4.1.2-

t 2.9.4.2
. '

! 3.17-
6.15

,

LBP-79-14 PUBLIC SEP.VICE ELECTRIC AND SAS CO.
(SALEM NUCLEAR GENERATING STATION, UNIT 1), 9 NRC 557 (1979) 3.5.1.2 ;

,

' :

,

I
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D ~
'

;(
.

,

;
i

CITATION INDEX --- JUNE 1989- PAGE' 194

LBP-79-14 PUBLIC SERVICE ELECTRIC AND' GAS CO. -

3.5.3
,

i

LBP-79-15 0FFSHORE POWER SYSTEMS
(FLOATING NUCLEAR POWER PLANTS), 9 NRC 653 (1979) 6.15.2: -

~

'

PUGET SOUND POWER AND LIGHT CO.LBP-79-16
(SKAGIT NUCLEAR PROJECT, UNITS 1 AND 2). 9 NRC 711 (1979) 2.9.3.3.3 -

LSP-79-17 CINCINNATI GAS AND ELECTRIC CO.'

(WILLIAM H. ZIMMER NUCLEAR STATION), 9 NRC 723 (1979) -2.9.2

LBP-79-20 CONSLMERS POWER CO.
(PALISADES NUCLEAR PLANT). 10 NRC 108 (1979) 2.9.4.1.1-

2.9.4.1.2
2.9.4.1.4 .

<

2.9.5.1
6.15.1.1

!
,

. LBP-79-21 FLORIDA POWER AND LIGHT CO.
! (TURKEY POINT NUCLEAR GENERATING UNITS 3 AND 4), 10 NRC 183 (1979) 2.5.3

2.9.3.3.3
2.9.5.5-'

LBP-79-22 CINCINNATI GAS AND ELECTRIC CO.
! (WILLIAM H. ZIMNER NUCLEAR STATION), 10 NRC 213 (1979) 2.9.5.5
f

!

! LBP-79-23 PHILADELPHIA ELECTRIC CO.

|
(FULTON GENERATING STATION, UNITS 1 AND 2), 10 NRC 220 (1979) 3.1.2.5

6.24
- 6.6
!

! LBP-79-24 CINCINNATI GAS AND ELECTRIC CO.

]
(WILLIAM H. ZIMMER NUCLEAR STATION), 10 NRC 226 (1979) 3.1.2.1

'3.1.2.2
6.13

]
4
i

,

| O O O
. - - _ -
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L8P-79-27 HOUSTON LIG*iTING AND POWER CO.
(SOUTH TEXAS PROJECT. UNITS 1 AND 2). 10 NRC 563 (1979) 3.1.2.2 '

3.17
6.3 -

L8P-79-4 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE MUCLEAR PLANT. UNIT 2). 9 NRC 164 (1979) 2.11.2

6.3.3'

6.3.3.1

i

! L8P-75-5 HOUSTON LIGHTING AND POWER C3.
1 (SOUTH TEXAS PROJECT. UNITS 1 AND 2). 9 NRC 193 (1979) 2.11.2.6

2.11.5
,

|
!

I L8P-79-6 PENNSYLVANIA POWER AND LIGHT CO. . >

(SU!QUEHANNA STEAN ELECTRIC STATION. UNITS 1 AND 2). 9 NRC 291 (1979) 2.9.5.10
; 2.9.5.4

6s.15.6.1
6.9.1

4

; L8P-79-7 WASHINGTON PUBLIC POWER SUPPLY SYSTEM
- (WPPSS NUCLEAR PROJECT NO. 2). 9 NRC 330 (1979) 2.9.4.1.2

2.9.4.1.4 .y

,

LBP-80-14 CINCINNATI GAS AND ELECTRIC CO. .,
' (WILLIAM H. ZIP 9tER NUCLEAR STATION). 11 NRC 57fl (1980) 2.9.3.3.3

<

| LBP-80-15 PUERTO RICO ELECTRIC POWER AUTHORITY
(NORTH COAST NUCLEAR PLANT. UNIT 1). 11 NRC 765 (1980) 2.9.10.1

i 3.1.2.2
'

3.5.1.1.

<

LBP-80-17 NETROPOLITAN EDISON CO.'

(THREE MILE ISLAND NUCLEAR STATION, UNIT 1). 11 NRC 893 (1980) 2.11.5.2
,

,

LBP-80-18 PENNSYLVANIA POWER AND LIGHT CO.
(SUSQUEHANNA STEAM ELECTRIC STATION. UNITS 1 AND 2). 11 NRC 906 (1980) 2.11.2.2

.

1

i

, . - . - , . - , . . . . . ..- ::
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L8P-80-18 PENNSYLVANIA POWER AND LIGHT CO. .
.

3.1.I :

6.15.8.1
,

i

LBP-80-22 - NORTHERN INDIANA PUBLIC SERVICE CO.
j (BAILLY GENERATING STATION, NUCLEAR-1), 12 NRC 191 (1980) 2.9.4.I.4

6.1.4.2

i LBP-80-26 DAIRYLAND POWER COOPERATIVE <

(LA CROSSE BOILING WATER REACTOR). 12 NRC 367 (1980). 2.2'
6.24.7
6.24.8

.

I
i

LBP-80-27 PUBLIC SERVICE ELECTRIC ANO GAS CO..
(SALEM MUCLEAR GENERATING STATION, UNIT 1).12 MC 435 (1980) 6.15 !

!

I LBP-80-28 DUKE POWER CO..
(AMENOMENT TO OCONEE SNM LICENSE), 12 NRC 459 (1980) 6.15.1.2

|

LBP-80-29 WISCONSIN ELECTRIC POWER CO. >.

(POINT BEACH NUCLEAR PLANT, UNIT 1), 12 NRC 581 (1980) 5.14
'

,

LBP-80-30 COMONWEALTH EDISON CO.
; (BYRON STATION. UNITS 1.AND 2), 12 NRC 683 (1980) 2.9.5.1

2.9.5.6
i 2.9.5.7

2.9.5.8

!
6.15.5

!
!

LBP-80-31 NORTHERN INDIANA PUBLIC SERVICE CO.- ,
.

i (BAILLY GENERATING STATION, NUCLEAR-1). 12 NRC 699 (1980) 3.4.5
:
i

s

LBP-80-7 Co m0NWEALTH EDISON CO.
(ZION STATION, UNITS 1 AND 2). 11 NRC 245 (1980) 6.15.1.1

,

!
, ,

4

i
1
s

! 9 9 9
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LBP-81-1 DUKE POWER CO.
(CATAWBA NUCLEAR STATION UNITS 1 ANO 2), 13 NRC 27 (1981) -2.9.3.1'

2.9.3.2'
2.9.3.6
2.9.4.2

LBP-81-11 SOUTH CAROLINA ELECTRIC AND GAS CO.
(VIRGIL C. SUMMER MUCLEAR STATION, UNIT 1). 13 NRC 420 (1981) 2.9.3.3.3

LBP-81-14 FLORIDA POWER AND LIGHT CO.
(TURKEY POINT PLANT, UNITS 3 AND 4), 13 NRC 677 (1981) 8.1.4.4

6.15.1.2
'6.15.4

,

i

'

LBP-81-15 ILLINOIS POWER CO.
(CLINTON POWER STATION, UNITS 1 AND 2), 13 NRC 708 (1981) 3.4.1.

|

LSP-81-18 LONG ISLAND LIGHTING CO. -

| (SHOREHAM NUCLEAR POWER STATION, UNIT 1), 14 NRC 71 (1981) 3.4.1-
i 6.14

,

i LBP-81-2 CINCINNATI GAS AND ELECTRIC CO.
,

(WILLIAM H. ZIMMER NUCLEAR STATION), 13 NRC 36 (1981) 3.5.3

! :

i LBP-81-23 TEXAS UTILITIES GENERATING CO.

|
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 14 NRC 159 (1981) 3.4.2' '

:

LBP-81-24 CLEVELAND ELECTRIC ILLUMINATING CO. |

(PERRY MUCLEAR POWER PLANT, UNITS 1 AND 2), 14 NRC 175 (1981) 2.9.4.1.1
; 3.17 i

3.4.1
3 ,

!
'

!. !
.

1

f LBP-81-25 TEXAS UTILITIES GENERATING CO.
4 (COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2),14 INtc 241 (1981) 2.11.2

2.11.2.8
2.9.5

.

|
;
i

' _ _ _ _ _ _ _ _ _ _ _ _ __
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i

i LBP-81-28 FLORIDA POWER AND LIGHT CO.
| (ST. LUCIE NUCLEAR PLANT UNIT 2). 14 NRC 333 (1981) 6.3.2 '
!

r

! LBP-81-29 THE REGENTS OF THE UNIVERSITY OF CALIFORNIA
(UCLA RESEARCH REACTOR). 14 NRC 353-(1981) 3.13.2

i LBP-81-30 FLORIDA POWER AND LIGHT CO.
(TURKEY POINT PLANT UNITS 3 AND 4). 14 NRC 357 (1981) 5.7.1

;

'

i LBP-81-30-A COPMONWEALTH EDISON CD.
(BYRON STATION. UNITS 1 AND 2). 14 NRC 364 (1981) 2.11.1-'

2.11.4
] 2.9.3
I '3.1.2.2
i

LBP-81-31 DAIRYLAND POWER COOPERATIVE
j (LA CROSSE BOILING WATER REACTOR), 14 NRC 375 (1981) 3.3.6

i

! i

LBP-81-34 HOUSTON LIGHTING AND POWER CO.
j (ALLENS CREEK NUCLEAR GENERATING STATION. UNIT-1). 14 NRC 637 (1981) 3.5,

i

LBP-81-35 CLEVELAND ELECTRIC ILLUMINATING CO.
; (PERRY NUCLEAR POWER PLANT UNITS 1 AND 2). 14 NRC 682 (1981) 2.11.4

2.9.3.3.3 .
j

2.9.5.3d

2.9.9.2.2
3.7.3.2j

;

i

! LBP-81-36 SOUTHERN CALIFORNIA EDISON CO.
(SAN ONOFRE NUCLEAR GENERATING STATION, UNITS 2 AND 3). 14 NRC 691 (1981) 3.1.2.3

3.4.2
I 5.14-

LBP-81-39 WISCONSIN ELECTRIC POWER Co.
(POINT BEACH NUCLEAR PLANT, UNITS 1 AND 2),114 NRC 819 (1981) 3.1.2.4

,

$.

4

- - - . , ., , . . . . . . . . . . . . . : :- . , , . . . . . . . . . . . . - ,
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i

L8P-81-42 CLEVELAND ELECTRIC TLLUNINATING CO.
(PERRY OR8 CLEAR POWER PLANT, UNITS 1 AND 2),14 NRC 842 (1981) 2.9.5.7

L8P-81-44 WISCONSIN ELECTRIC POWER CO.*

(POINT BEACH NUCLEAR PLANT, UNITS 1 AND 2),14 MC 850 (1981) 3.1.2.4 ,

y

,

L8P-81-45 WISCONSIN ELECTRIC POWER CO.
(POINT BEACH NUCLEAR PLANT, UNITS 1 AND 2),14 MC 853 (1981) 3.1.2.4'

3.4.1
3 ,
'

i
.

I
~

L8P-81-46 WISCONSIN ELECTRIC POWER CO.

{
(POINT BEACM NUCLEAR PLANT, UCITS 1 AND 2),14 MC 862 (1981) 3.1.2.4

1 .;
L8P-81-48 LOUISIANA POWER AND L*GHT CO.

'

,

; (WATERFORD STEAM ELECTRIC STATION, UNIT 3), 14 NRC 871 (1981) 3.5
| 3.5.3

!
:
i

LDP-81-5 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 13 NRC 225 (1981) 3.4.1'

4.4
4.4.2
6.15.1.1 *

i

L8P-81-50 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 14 MC 888 (1981) 6.11

1 6.23
6.23.1

1,

LBP-81-51 TEXAS UTILITIES GENERATING CO.
(CONANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 14 NRC 896 (1981) 2.9.5.7

LSP-81-52 COMONWEALTH EDISON CO.
I (BYROM STATION, UNITS 1 AND 2), 14 MC 901 (1981) 2.11.4 ;

i

!
;,

I
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L8P-81-54 HOUSTON LIGHTIM AND POWER CD. 3.1.2.N(SOUTH TEKAS PROJECT, UNITS 1 AND 2), 14 MC 918 (1981) 3.4.2
t

,

L8F-81-55 WISCONSIN ELECTRIC FOWER CO. 3.3.7(PCINT BEACH NUCLE 4R PLANT, UNITS 1 AND 2),14 MC 1017 (1981) '

3.4.1
3.S.3
6.23.3.1

I L8P-81-57 CLEVELAND ELECTRIC ILLUMINATING CD. 8.21.2(PERRY NUCLEAR POWER PLANT, UNITS 1 AMO 2), 14 MC 1037 (1961)
,

'

!

f L8P-81-58 FLORIDA POWER AND LIGHT CO. 3.17'(ST. LUCIE NUCLEAR PLANT, UN'T 2),14 MC 1167 (1981)'

i'

L8P-81-6 NORTHERN INDIANA PUBLIC SERVICE CO. 3.4.5 ;(BAILLY GENERATING STATION, NUCLEAR-1), 13 NRC ~53 (1981)

,

L8P-81-60 METROPOLITAN EDISON CO. 3.4.1(THREE NILE ISLANO NUCLEAR STATION, UNIT 1), 14 MC 1724 (1981)

L8P-81-61 ILLINDIS POWER CO. 2.11.2.14

1 (CLINTON POWER S'I ATION, UNIT 1),14 MC 1735 (1981) 2.11.4 |
: 2.9.3.1 1
'

:

L8?-81-62 WISCONSIN ELECTRIC POWER CO. 0.23
j (POINT BEACH NUCLEAR PLANT, UNITS 1 AND 2), 14 NRC 1747 (1981)
I !

I L8P-81-63 CONSUNERS POWER CO. 2.11.2.6 |
} (MIDLANC rLANT, UNITS 1 AND 2), 14 NRC 1788 (1981) 3.12
| 8.5.4.1'

.

I
i
'

,

G 9 9
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LBP-81-7 DAIRYLAND POWER COOPERATIVE 6.24.5(LA CROSSE BOILING WATER REACTOR), 13 MC 257 (1981)

| L8P-81-8 PEMSVLVANIA POWER AND LIGHT CO. AND ALLEGHENY ELECTRIC COOPERATIVE INC.
: (SUSQUEHAMA STFAM ELECTRIC STATION, UNITS 1 AND 2), 13 NRC 335 (1981) 3.5

3.5.2.3
!
' 3.5.3

LBP-82-1 CONSOLIDATED EDISON CO. OF N.Y.
(INDIAM POINT STATION, UNIT NO. 2),15 MC 37 (1962) 1.7.1

; 2.9.3.3.3
;
,

LBP-32-1A CLEVELAND ELECTRIC ILLUNINATING CO.
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 15 MC 43 (1982) 2.9.5.7

<

5.9.1

+
,

1

I LBP-82-10 WISCONSIN ELECTRIC POWER CO.
(POINT BEACH NUCLEAR PLANT, UNITS 1 AND 2), 15 MC 341 (1982) 2.11.5.2'

3.7.2

,

LBP-82-100 LOUISIAN4 POWER AND LIGHT CO.
(WATERFORD STEAM ELECTRIC STATION, UNIT 3), 16 NRC 1550 (1982) 6.15.3

; 8.9.1
,

i LBP-82-101 CONSUMERS POWER CO. 2.9.9.5' (PALISADES NUCLEAR POWER FACIL11Y), 16 M C 1594 (1982)

i
'

i LBP-82-102 CLEVELAND ELECTRIC ILLUNINATING CO.
j (PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2),16 NRC 1597 (1982) 2.11.2.2

I. LBP-82-103 ILLINOIS POWER CO. 2.10.2(CLINTON POWER STATION, UNIT NO.1), 16 MC 1603 (1982)' ':''':
- . 1.
I 5.8
!
4

)

<
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L8P-82-105 CONSOLIDATED EDISON CO. OF N.Y.: POWER AUTNORITY OF TNE STATE OF N.Y.
(INDIAN POINT, UNIT NO.2)I (INOIAN POINT, UNIT No.3), 16 NRC 1629 (1982) 2.9.5

3.4
6.20.3

i
<

q L8P-82-106 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
; (SEABROOK STATIDM, UNITS 1 AND 2), 16 NRC 1649 (1982) 2.9.3.1
- 2.9.3.2

2.9.5
2.9.5.3
2.9.5.7
4.5
5.12.2.1
6.15.7<

1

L8P-82-107 LONG ISLAND LIGHTING CD.4

(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 16 NRC 1667 (1982) 3.1.2.7 .

3.13.1 !
i

! l8P-82-107A DUKE POWER CO.
' ' (CATAWBA NUCLEAR STATION, UNITS 1 AND 2), 16 NRC 1791 (1982) 3.17

6.9.1 ,

4

! !

i
iI LSF-82-108 WISCONSIN ELECTRIC POWER CO.

(POINT BEACH NUCLEAR PLANT, UNIT 1), 16 NRC 1811 (1982) 2.9.5 !
4

2.9.9.5
,

3.6 >

|

I L8P-82-11 CLEVELAND ELECTRIC ILLUNINATING CO.
', (PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 15 NRC 348 (1982) 2.9.5.5 i

2.9.5.7
I

,

LBP-82-113 CONSOLIDATED CDISON CO. OF N.Y.: POWER AUTHORITY OF THE STATE OF N.Y.
(INDIAN POINT, UNIT NO.2); (INDIAN POINT, UNIT NO.3), 16 NRC 1907 (1982) 2.11.3

|
'

i
i L8P-82-114 CLEVELAND ELECTRIC ILLUNINATING CO.
| (PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 16 NNC 1909 (1982) 3.1.2.5

3.5,

i e 9 9
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,

'L8P-82-115 LONG ISLAND LIGHTING CD.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1).16 MC 1923 (1962) 2.11.5.2

2.9.9.5;
3.1.2.1
3.1.2.7
6.17.1

i

1

L8P-82-116 DUKE POWER CO.
(CATAWBA NUCLEAR STATION, UNITS 1 AreD 2).16 NRC 1937 (1.982) 2.11.1 ,

2.11.2
2.11.2.4
2.11.2.5
2.11.2.8
2.11.5
2.9.3.1

i 2.9.5 s

3.5.2.1 *

t
:

L8P-82-117A ARIZONA PU8LIC SERVICE CO.
. (PALO VERDE NUCLEAR GENERATING STATION. UNITS 1. 2 AND 3). 16 M C 1964 (1982) 3-1.2.1

3.1.2.5'

6.15
6.15.1.2

4

6.15.6'

4

|-
.

LBP-82-1178 ARIZONA PUBLIC SERVICE CO.
; (PALO VERDE NUCLEAR 6LhtRAT"4 STATION, UNITS 1. 2 AND 3).16 MC 2024 (1982) 2.9.3

.

2.9.3.3.3 |;

4.4.2
:

I

! L8P-82-118 CONSUMERS P0kfR CD.
(WIDLAND PLANT. DNITS 1 AND 2). 16 MC 2034 (1982) 6.21'

i

i

. L9P-82-119A C7 9 TINA power AND LIGHT CO. AND NORTH CAROLINA EASTERN NUNICIPAL POWER ASENCY ,

] (SHEAROM HARRIS MUCLEAR POWER PLANT. UNITS 1 AND 2) 16 MC 2069 (1982) 2.9.1
2.9.5.1

! 2.9.5.6
' 6.20.4 !

6.5.3.2

i
i

.

. ._. . - ... . . .- - . ...-...,...--..__..---.-..-.-_--___-._-a
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LNP-82-12 WISCONSIN ELECTRIC POWER CO.
(POINT BCACM NUCLEAN PLANT, UNITS 1 AND 2). 15 M C 354 (1982) 3.1.1

3.1.2.3

! LSP.82-12A CONSOLIDATED EDISON CD. OF N.Y.; POWER AUTHORITY OF THE STATE OF N.Y.
| (INDIAN POINT UNIT NO. 2); (INDIAN POINT UNIT No. 3), 15 MC 515 (1982) 3.1.2.4

!
r

L8P-82 *28 CONSOLIDATED EDISON CO. OF N.Y.; POWER AUTHORITY OF TME STATE OF N.Y.
,

(INDIAN POINT UNIT NO. 2): (INDIAN POINT UNIT NO. 3). 15 NRC 523 (1982) 3.1.2.4<

4

|
: LBP-82-14 GENERAL ELECTRIC CO.
j (GE MORRIS OPERATION SPENT FUEL STORAGE FACILITY). 15 NRC 530 (1982) 3.5.2

LBP-82-15 CLEVELAND ELECTRIC ILLUNINATING CO.
(PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2). 15 MC 555 (1982) 2.9.5.5

2.9.5.7
,

|

LBF-82-17 TEXAS UTILITIES GENERATING CD.
(COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2). 15 MC 593 (1982) 3.5.2

1

:

I LBP-82-18 TEXAS UTILITIES GENERATING CO.
(COMAFCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2). 15 NRC 598 (1982) 2.11.1

!
j

i LBP-82-19 LONG ISLAND LIGHTING CO.
(5HOREHAM NUCLEAR POWER STATION UNIT 1). 15 NRC 601 (1982) 2.18.2'

6.9.2.1

1

i
'

LBP-82-19A WISCONSIN ELECTRIC POWER CO. ;

i (POINT BEACH NUCLEAR PLANT. UNITS 1 AND 2). 15 MC 623 (1982) 3.1.2.4

i
LBP-82-198 CONSUMERS POWER CO.

j (BIG ROCK POINT PLANT). 15 NRC 627 (1982) 3.1.2.3
3.5.2

1

:

| 9 9 9
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i LSP-82-2 WISCONSIN ELECTRIC POWER CO.-
- ,

| (POINT BEACH NUCLEAR PLANT UNITS 1 ANO 2), 15 MC 48 (1982) 3.1.2.7 ?

6.23.

i i

!

LBP-82-21 FLORIDA POWER ANO LIGHT CO.
(ST. LUCIE PLANT. UNIT NO. 2), 15 MC 639 (1982) 6.3

,

LBP-82-23 CONSOLIDATE 0 EDISON CO. CF N.Y.I POWER AUTNORITY OF THE STATE OF N.Y.
(INDIAN POINT, UNIT NO. 2); (INDIAN POINT, UNIT NO. 3). 15 NRC 647 (1982) 3.1.2.1

5.14

?

| L8P-82-24 ARMED FORCES RADIO 8IOLOGY RESEARCH INSTITUTE
(C08 ALT-60 STORAGE FACILITY), 15 NRC 652 (1982) 2.9.3.3,3 '

'

2.9.4.1.2 |;

|
'

L8P-82-24A WISCONSIN ELECTRIC POWER CO.
(POINT SEACH NUCLEAR PLANT UNITS 1 AND 2). 15 NRC 661 (1982) 3.1.2.3

| >

! L8P-82-25 CckSOLIDATED E0!$0N CO. OF N.Y.: POWER AUTHORITY OF THE s'.'.TE OF N.Y.(INDIAN PO:NT UNIT NO. 2); (INDIAN POINT UNIT NO. 3). 15 NRC 715 (1k 2) 2.10.2
';

2.9.4.1.2
,

1

I
t
b

t

} L8P-82-26 PUGET SOUNO POWEN AND LIGHT CO.
(SKAGIT/HANFORD NUCLEAR POWER PROJECT, UNITS 1 AND 2). 15 NNC 74 (1982) 2.9.4.1.1

! !
| LBP-82-3 SOUTHERN CALIFORNIA EDISON CO.

'

'

(SAN ONOFRE NUCLEAR GENERATING STATION, UNITS 2 AND 3), 15 NRC 61 (1982) 3.17

} ,

i! LSP-82-33 WISCONSIN ELECTRIC POWER CC.
i (POINT BEACH NUCLEAR PLANT, UNITS 1 AND 2). 15 NRC 887 (1982) 6.23
;

i
1

i LBP-82-34A METROPOLITAN EDISON CO.
j (THREE MILE ISLAND NUCLEAR STATION. UNIT NO. 1), 15 NRC 914 (1982) 3.14.2 i

!

I

i
:
1
-
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.

'

LSP-82-36 NUCLEAR FUEL SERVICES INC. AND N.Y.S. ENENSY RESEARCN AND DEVELOPMENT AUTNORIT
-(WESTERN NEW YORK NUCLEAR SERVICE CENTER), 15 NRC 1975 (1982) 2.9.4.1.1

2.9.4.1.4
3.1.2.5

:

; L8P-82-4 NAINE YANKEE ATONIC POWER CO. -4

(NAINE YANKEE ATONIC POWER STATION). 15 NRC 199 (1982) 2.9.3.1
2.9.3.3.3

.,

.

I L8P-82-41 LONG ISLANO LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 15 NRC 1295 (1982) 3.4.5'

|
.

-|
.

! LSP-82-42 WISCONSIN ELECTRIC POWER CO.
1 (POINT BEACH NUCLEAR PLANT, UNITS 1 ANO 2), 15 NRC 130 (1982) 6.23.3.1 :

!

i i
! LBP-82-43A PHILADELPHIA ELECTRIC 00.

(LINERICK GENERATING STATION, UNITS 1 AND 2), 15 NRC 142 (1982) 2.9.3 ''

i 2.9.4.1.1
2.9.4.1.2 .

2.9.4.2 1

3.4.1<

! 6.15
i 6.15.1
i .

! !

! L8P-82-45 ARIZONA PUBLIC SERVICE CO.

| (PALO VERDE NUCLEAR GENERATING STATION. UNITS 1. 2 AND 3). 15 NRC 152 (1982) 6.15.8 ;

L8P-82-46 SOUTNERN CALIFORNIA EDISON CO. |
(SAN ONOFRE NUCLEAR GENERATING STATION UNITS 2 AND 3), 15 NRC 1531 (1982) 3.14.2 :

,

!'

L8P-82-47 CINCINNATI GAS AND ELECTRIC CO.;

i (WN. H. ZINNER NUCLEAR POWER STATION UNIT 1). 15 NRC 153 (1982) 2.11.2.2
1

'

!

L8P-82-48 CINCINNATI GAS AND ELECTRIC CO.'

(WN. H. ZINNER NUCLEAR POWER STATION, UNIT 1). 15 NRC 154 (1982) 4.2.2 |

!

!;
.

T

| 9 9 9 |
_ . _ . . _ . - _ _ - . - - _



p ..

7
V . O

CITATION INDEX --- JUNE 1989 PA8E 117*

L8P-82-5 COMONMEALTH EDISON CO.
(BYRON STATION, UNITS 1 AND 2), 15 NRC 209 (1982) 2.11.5.2

l
L

L8P-82-5A WISCONSIN ELECTRIC POWER Co.
*

(POINT BEACH NUCLEAR PLANT, UNITS 1 AND 2), 15 MC 216 (1982) 3.1.1*

! 3.1.2.3 i

3.1.2.4
I 6.23.3
i. 6.4.1.1
. -

L8P-82-51 OUKE POWER CO.i

(CATAWBA NUCLEAR STATION, MITS 1 AND 2), 16 NRC 167 (1982) 2.9.5.9

I L8P-82-51A CONSUMERS POWER CO.
(BIG ROCK POINT PLANT). 16 MC 180 (1982) 4.2

i

L8P-82-52 COMONWEALTH EDISON CO.
(DRESDEN NUCLEAR POWER STATION, UNIT 1), 16 NRC 183 (1982) 2.9.4.1.1

,

! 2.9.4.1.2
2.9.5.1

i
;

I L8P-82-53 CLEVELAND ELECTRIC ILLUNINATING CO.
! (PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 16 MC 196 (1982) 2.9.3.3.3 !

5.18 .. j
,

| :

LBP-82-54 CINCIMATI GAS AND ELECTRIC CO.
; (ZIMER NUCLEAR POWER STATION, MIT 1), 16 MC 210 (1982) 2.9.3.3.3

2.9.4.1.2
I 3.14.2
!

i
! L8P-82-56 METROPOLITAN EDISON CO.
: (THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 16 NRC 281.(1982) 3.1.2.1 ;

6.11
| .;
'

t i

L8P-82-58 DAIRYLAND POWER COOPERATIVE ,

(LA r.ROSSE BOILING WATER REACTOR), 16 MC 512 (1982) 3.5
3.5.1,

! 3.5.2
! ,

!
;

!
!

'
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j LBP-82-58 DAIRYLAND POWER CC: PERATIVE
3.5.3
6.15.a
6.15.5
6.15.6 !

| '
6.15.7 -'

4 .;

LSP-82-59 TEAAS UTILITIES SENERATING CO. ,

(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 ANO 2), 16 NRC 533 (1982) 2.11.2.4
r

|

j LSP-82-6 WISCONSIN ELECTRIC POWER CO. .

., (POINT BEACH NUCLEAR PLANT, UNITS 1 AND 2), 15 NRC 281 (1982) 3.1.1
3.1.2.3 i

1
4.5' -

1 i
LSD-82-62 ARIZONA PUBLIC SERVICE CO. ;

i

| (PALO VERDE NUCLEAR SENERATING STATION. UNITS 1, 2 AND 3), 16 WRC 565 (1982) 5.12.2.1 |
!

1

i LSP-82-63 CONSUMERS POWER CO.
4 (NIDLAND PLANT, UNITS 1 AND 2). 16 NRC 571 (1982) 2.9.3.1
4 2.9.3.3.3 ,

! 2.9.5.5
6.15.6
6.21 |
6.8

i :
i

LSP-82-67 CLEVELAND ELECTRIC ILLURINATINE CO.
i (PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2). 16 NRC 734 (1982) 2.11.2.8 .

,

,

i4

;

, LSP-82-69 CLEVELAND ELECTRIC ILLUMINATING CO. t

j (PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2), 16 NRC 751 (1982) 3.1.2.1 !

i'

! !

! LB8-82-72 PHILADELPHIA ELECTRIC CO.
i

j (LIMERICK SENERATING STATION, UNITS 1 AND 2). 16 NRC 968 (1982) 6.14 !

6.15.8 !
<

! 6.15.8.4 (
| !
|

;

j

| 9 9 9
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LSP-32-73 LONG ISLAND LIGHTING CO.
1 (SHORENAM NUCLEAR POWER STATION, UNIT 1). 16 MC 974 (1982) 3.1.2.7:

L8P-82-74 PUGET SOUNO POWER AND LIGHT CO.
(SKAGIT/MANFORO NUCLEAR POWER PROJECT, UNITS 1 AND 2). 16 NRC **1 (1982) 2.9.3

2.9.3.3
2.9.3.3.3
2.9.4.1.1
2.9.4.1.2 i

I.

L8P-82-75 LONS ISLAND LIGHTING CO.
(SHORENAM NUCLEAR POWER STATION UNIT 3), 16 MC 906 (1982) 2.9.5

2.9.5.1
,

LBP-82-76 PUBLIC SERVICE CO. OF NEW NANPSMIRE
(SEA 8 ROOK STATION. UNITS 1 AND 2). 16 MC 102 (1982) 1.7.1

- 2.10.2
2.9.5.1
3.1.2.1.1

i 3.17
6.15.1.1j

;

i

i LBP-82-77 CONSUMERS POWER CO.
(816 ROCK POINT PLANT). 16 NRC 109 (1982) 3.7

.

!
t

LBP-82-78 CONSUMERS POWER CO.
(BIG ROCK POINT PLANT). 16 NRC 110 (1982) 6.15.1.1

;

:

!
! L8P-82-79 CLEVELAND ELECTRIC ILLUNIN6 NE CO.

(PERRY NUCLEAR POWER PLANT, UNITS 1 At 2). 16 NRC 111 (1982) 2.9.5.5
'

3.1.2.3,

|
;

:

i LBP-82-8 CONSUMERS POWER CO. s

! (BIG NOCK POINT PLANT). 15 MC 299 (1982) 2.2 ;

! 3.5 .

.
3.5.2.1 !

6.5.1 {|
: ;

'

t

4

-- . - - .. _. . _ _. . . -- . - - - - . . - . _ _ - . .
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LUP-82-80 LONE ISLAND LIGHTING CO.
(SHORENAM NUCLEAR POWER STATION. UNIT 1). 16 NRC 112 (1982) 6.23.3.2 |

i L8P-82-81 DUKE POWER CO.
(PERKINS NUCLEAR STATION. UNITS 1. 2 ANO 3). 16 MC 112 (1982) 39

;
, .

i

.
L8P-82-62 LONG ISLAND LIGHTING CO.

(SHOREHAM NUCLEAR POWER STATION UNIT 1). 16 MC 114 (1982) 2.11.2.4t

2.11.2.5
2.11.2.8 i

2.11.4 '

;

LSP-82-84 SOUTH CANOLINA ELECTRIC ANO GAS CO. i

(VIRGIL C. SUPW9ER NUCLEAR STATION. UNIT 1)). 16 NRC 118 (1982) 3.1.2.1 ;
'

4.4.2
S.7.1 1

'

!
L8P-82-86 METROPOLITAN EDISON CC. i'

(TMREE MILE ISLAND NUCLEAR STATICN. UNIT NO. 1). 16 NRC 1190 (1982) 3.1.2.1 |

i I
i .'
1 L8P-82-87 TEXAS UTILITIES GENERATING CO.

(COMANCHE PEAK STEAR ELECTRIC STATION, UNITS 1 ANO 2). 16 NRC 1195 (1982) 2.2 |3.1.2j

j 8.4.2 !
.

} !
'

| L8P-82-88 WISCONSIN ELECTRIC POWER CO.
i (PCINT BEACH NUCLEAR PLANT, UNITS 1 AND 2).16 MC 1335 (1982) 3.7.2

I'

4 ,

| L8P-82-89 CLEVELAND ELECTRIC ILLUMINATING CO. !

(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2). 16 MC 1355 (1982) 2.9.5.5 [.

l
'

i

| L8P-82-9 CLEVELAND ELECTRIC ILLUNINATING CO.
! (PERRY NUCLEAR POWER PLANT UNITS 1 AND 2). 15 NRC 339 (1982) 3.1.2.3
.

t

L8P-82-90 CLEVE23ND ELECTRIC ILLURINATING CO.
| (PERRY NUCLEAR POWER PLANT UNITS 1 AND 2). IS NRC 1399 (1982) 2.9.5.5 ,

!

9 9 9 |!
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:

LSP-82-91 HOUSTON LISMTING AND POWER CO.
(SOUTH TEXAS PROJECT, UNITS 1 AND 2), 16 NRC 1364 (1982) 2.9.5.5

s.Is.1

!

LBP-82-92 MISSISSIPPI POWER AND LIGHT CO.*

| (GRAND GULF NUCLEAR STATION, UNITS 1 AND 2), 16 NRC 1376 (1982) 2.9.3.3
3.1.2.1
6.28.4-

!

L6P-82-93 THE REGENTS OF THE UNIVERSITY OF CALIFORNIA ,

.
(UCLA RESEARCH REACTOR), 16 M C 1391 (1982) 3.5.2 -

!

I L8P-82-95 CONSUMERS POWER CO. ,

(MIOLAND PLANT, UNITS 1 AND 2),16 MC 1401 (1982) 6.15.6
,

:

LBP-82-96 DETROIT EDISON CO.
i (EMICO FERMI ATOMIC POWER PLANT, UNIT 2),16 NRC 1408 (1982) 2.9.3.3.3

i

LSP-82-98 CLEVELAND ELECTRIC ILLUMINATIM CO.
(PERRY NUCLEAR POWER PLANT, UNITS 1 ANO 2), 16 NRC 1459 (1982) 2.9.5,

.
,

i LBP-83-11 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION, UNITS 1 AND 2), 17 WRC 413 (1983) 6.15.6

6.15.8
| s.15.8.5<

t

i
'

LBP-83-12 CINCINNATI GAS AND ELECTRIC Co.
,

(WM. H. ZIMER NUCLEAR POWER STATION, UNIT 1),17 MC 466 (1983) 3.1.2.1
,

t

i
I LBP-83-13 LONG ISLAND LIGHTING CO. !

', (SMORENAM NUCLEAR POWER STATION, UNIT 1), 17 NRC 489 (1983) 2.10.2
,

2

i

L87-83-15 NUCLEAR FUEL SERVICES INC. AND N.Y.S. ENENSY RESEARCN AND DEVELOPMENT AUTh0RIT
(WESTERN NEW YORK NUCLEAR SERVICE CENTER), 17 NRC 476 (1983) 3.1.2.1!

I

! . - . - -. - .'_ - _ _ _ - - . . .. - - - - . .-. - - - - - . . . .. . . .-- -
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LSP-83-18 WASHIMTON PUBLIC POWER SUPPLY SYSTEM ~ !

(WPPSS NUCLEAR PROJECT No. 1) 17 NRC 479 (1983) 2.11.2.5 1

2.9.4.1.2 '

8.23.3.1

'

L8P-83-17 PUBLIC SERVICE CO.' 0F NEW HAMPSHIRE
(SEA 8 ROOK STATION, UNITS 1 AND 2). 17 NRC 490 (1983) 2.11.2 !

2.11.2.4,

1 2.11.2.8
4 2.11.2.8

L8P-83-18 CLEVELAND ELECTRIC ILLUMINATIM CO.
(71RRY NUCLEAR POWER PLANT, UNITS 1 AND 2).17 'X 501 (1983) 8.17.1 -

!,

L8P-83-19 GENERAL ELECTRIC CO.4

i (GETR VALLECITOS), 17 NRC 573 (1983) 2.5
' 2.9.3

2.9.4 '

2.9.5

j
s

! L8P-83-2 PACIFIC GAS AND ELECTRIC CO. '

| (STANISLAUS NUCLEAR PROJECT. UNIT 1), 17 NRC 45 (1983) 1.9
i

!

L8P-83-20A PUBLIC SERVICE CO. OF MEW HAMPSHIRE
! (SEA 8 ROOK STATION UNITS 1 AND 2). 17 NRC 588 (1983) 2.11.5.2

3.7.2 i

;

:
!

L8P-83-21 LONG ISLAND LIGHTING CO.'

i (SHORENAM NUCLEAR POWER STATION UNIT 1). 17 NNC 593 (1983) 3.1.2.7

|
5.12.2 |

'
t

i !

I

| L8P-83-22 LONG !$LANO LIGHTIM CO.
; (SHORENAM NUCLEAR POWER STATION. UNIT 1). 17 NRC 808 (1983) 8.18.2

6.20.3
.

! ,

I L8P-83-25 PHILADELPHIA ELECTRIC CO.
! (LIMERICK GENERATIM STATION. UNITS 1 AND 2). 17 NRC 881 (1983) 3.1.2.1. '

t
.

| e e O >
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L8P-83-25 PHILADELPHIA ELECTRIC CO. 5.8.1
5.8.18 ;

:;

L8P-83-26 HOUSTON LIGHTING AND POWER rn.
(SOUTH TEXAS PROJECT. UNITS 1 AND 2), 17 MC 945 (1983) 2.10.2*

LSP-83-27A CAROLINA POWER AND LIGHT CO. AND NORTM CANOLINA EASTEM NUNICIPAL POWER AGENCY
(SHEARON HARRI$ NUCLEAR POWER PLANT, UNITS 1 AND 2), 17 NRC 971 (1983) 8.15.8

,

'
:
'

L8P-83-28 CONSUMERS POWER CO.
(NIOLAND PLANT, UNITS 1 AND 2),17 MC 987 (1933) 2.9.9

2.9.9.2.2
3.13 *

I
:

- POWER AUTHORITY Or THE STATE OF N.Y.
CONSOLIDATED EDISON CO. OF N.Y.Y 3), 17 MC 1117 (1983)

iL8P-83-29 i
. (INDIAN POINT, UN! 3.13(INDIAN POINT, UNIT 2):j

:
<

; LBP-83-29A DUKE POWER CO.
.

(CATAWBA NUCLEAR STATION, UNITS 1 AND 2), 17 NRC 1121 (1983) 2.11.5.2
i
!
.

I LBP-83-3 CLEVELAND ELECTRIC ILLUNIMTING CO.
j (PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2),17 MC 59 (1983) 3.5.2.3 ;

3.5.3:

I |
!

1 LBP-83-30 LONG ISLAND LIGHTING CO.
-

,

(SHOREHAN NUCLEAR POWER STATION, UNIT 1), 17 NRC 1132 (1983) 2.10.2 {
*

2.9.5.5
3.14.2 |
3.4.4 t

., 4.3 i

i 4.4 i

i
' 4.4.1 i

:

'

L8P-83-32A PUSLIC SERVICE CO. OF NEW HAMPSMIRE
(SEA 8R00K STATION, UNITS 1 AND 2),17 MC 1170 (1983) 3.5.2.3

3.5.3 ;,

, t

'

,

' L

1

- - - .- - - _ _ _ - _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ .- - _ _ _-_ _ - . . .. . . . - . - . . - . _ . . _ . .. . . . . . . - , _ _ _ . . .-. -- . . - - . . - . . . . _ . - - . - .-
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LSP-83-33 TEXAS UTILITIES GENERATING CO.,

| (COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2). 18 NRC 27 (1983) 3.1.1
|

| LSP-83-34 TEXAS UTILITIES GENERATING CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2). 18 NRC 36 (1983) 3.17

,

| I
!

'

.
L8P-83-36 ARIZONA PUBLIC SERVICE CO.

! (PALO VERDE NUCLEAR GENERATING STATION. UNITS 2 ANO 3). 18 NRC 45 (1983) 1.8 i

: 3.1.2.1
! 3.1.2.5

6.15.1.1
5.15.3-

1' G.16.1

! !

'!LSP-83-37 HOUSTON LIGHTING AND POWER C9.

] (SOUTH TEXAS PROJECT. UNITS 1 AND 2) 18 NRC 52 (1983) 2.9.5.5
6.8 ,

i
'

s

LSP-83-38 CLEVELANO ELECTRIC ILLUNINATING CO. !

j (PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2). 18 NRC 61 (1983) 6.13
6.15.1.1

.

!
-

,

i L8P-83-39 PHILADELPHIA ELECTRIC CO. '

i (LINERICK GENERATING STATION. UNITS 1 AND 2). 18 NRC 37 $1983) 1.4
2.5.5.5

.)2.9.3.8
3.8
3.4'

i L8P-83-40 COMNONWEALTH EDISON CO. !
(8YROM NUCLEAR POWER STATION, UNITS 1 AND 2) 18 NRC 93 (1983) 3.11.1.5 :

6.23.1
'

I
'

,

!
*

: LSP-83-41 C0pW40NWEALTH EDISON CO.
(BYRON NUCLEAR POWER STAT 104. UNITS 1 AND 2) 18 NRC 184 (1983) 3.14.2'

1 4.4.1 -

i 4.4.2 ?

,

!

i e O G
. . .- - .. . - -_ _ _ _ - _ _ _ _
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LBP-83-57 LONE ISLAND LISMTIIIS CO. 3.1.2.5
3.11.2 .

'3.14.2
: 3.16 .

3.8.1 L
!

6.I5.1.1
6.15.6'
5.9.1
6.9.2.2 ,

! t

!

L9P-83-58 CINCINNATI GAS AND ELECTRIC CO. 2.9.5.5(WILLIAM H. ZIf9fER NUCLEAR POWER STATION, UNIT 1), 18 NRC 640 (1983) 3.1.2.1 ;'

I L8P-83-59 WASHINGTON PUSLIC POWER SUPPLY SYSTEM 2.9.3 |(WFPSS NUCLEAR PNOJECT NO.1),18 INIC 667 (1983)
1

i

. k

i LSP-83-61 LONG ISLAND LIGHTING CO. ,

1 (SMDRIMAM NUCLEAR POWER STATION, UNIT 1), 18 fWtc 700 (1983) 2.11.3 |
3.11.1.5

'

;

I LBP-83-62 CONSUNERS POWER CO.
t

3.1.2.1
i (BIG ROCK POINT PLANT), 18 NRC 700 (1983)
4

', I

I LSP-83-64 CONSUNEWS POWER CO.
4 (MIOUWIO PLANT, UfeITS 1 AND 2),18 NRC 766 (1983) 2.11.2 i

"

2.11.2.4
2

i *

i

| LBP-83-65 ROCKWELL INTERNATIONAL CORP.
; (ENERGY SYSTEMS GROUP SPECIAL NUCLEAR NATERIALS LICENSE IIG. SNN-21),18 NIIC 774 (1983) 2.2
-

2.9,4.1.1
I S.13 t

i
!

L3P.83-66 WASNIIISTON PU8LIC POWER SUPPLY SYSTEM
2.9.5.3(WPP55 NUCLEAR PftOJECT NO.1),18 IWtc 780 (1983)-

2.9.5.5
-!

,

!

G O 9
.
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L8P-83-70 CONSUNERS POWER CO.
(NIDLAND PLANT, UNITS 1 AND 2). 18 NRC 1994 (1983) 2.11.2.4

LSP-83-71 UNION ELECTRIC CO.
{ (CALLAWAY PLANT, UNIT 1), 18 NRC 1105 (1983) 18
4

J

l' L8P-83-72 LONG I$ LAND LIGNTING CO.
(SNORENAN NUCLEAR PONER STATION, UNIT 1), 18 NRC 1221 (1983) 2.11.2.4 :'

i ,

,

; L8P-83-73 ROCNESTER GAS AND ELECTRIC CORP.
(R.E. GINNA NUCLEAR PLANT, UNIT 1),18 NRC 1231 (1983) 2.5.4 |

2.9.10.1 ,

i
t

i

i

i
j L8P-83-75A TEXAS UTILITICS GENERATING CO. i
' (CONANCNE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 18 MtC 1260 (1983) 2.9.5

2.9.5.1
2.9.5.3

J

! L8P-83-76 NETROPOLITAN EDISON CO. ;

(TNREE NILE ISLAND NUCLEAR STATION, UNIT NO. 1), 18 NRC 1286 (1983) 2.9.5.1 r
:

2.9.5.3 -

j
2.9.5.6 .'

2.9.5.7 !
3.4

!
i

I LSP-83-77 CLEVELAND ELECTRIC ILLUNIMATING CO. |

t (PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 18 NRC 1365 (1983) 5.4 |

! |
,

Ii

L8P-83-79 CLEVELAND ELECTRIC ILLUNINATING CO.!

|
(PERRY NUGEAR POWER PLANT, UNITS 1 ANO 2),18 NRC 1400 (1983) 2.11.1

'

LBF-83-8 U.S. OEPT. OF ENERGY, PNOJECT MANAGEMENT CORP., TENNESSEE VALLEY AUTNORITY
(CLINCH RIVER BREEDER REACTOR PLANT). 17 NRC 158 (1983) 6.19.2 ;

,

L8P-83-8A DUKE POWER CO..

(CATAW8A NUCLEAR STATION, UNITS 1 AND 2), 17 NRC 282 (1983) 3.3.1

,

_ _ _ . _ _ .. ... . ~ . . _ - . _. . . . . . . ~ . . , _ . _ , - , . - _ _ _ . . _ _ . , _ . . . - _ . . _ . . . . .,~,._,_._..._,.....___.___.._/
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L8P-83-80 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT, UNITS 1 ANO 2), 18 NRC 1404 (1983) 2.9.3.3.3

..
2.9.5.5

i

f

| L8P-83-81 TEXAS UTILITIES GENERATING CO.
| (COMANCHE PEAK STEAM ELECTRIC STATIv1N, UNITS 1 ANO 2), 18 NRC 1410 (1983) 3.12.4

4.2; ;
'

i
i

; LBP-83-9 PUBLIC SERVICE CO. OF NEW MAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2), 17 NRC 403 (1983) 2.10.2'

i

L8P-84-1 KANSAS GAS AND ELECTRIC CO. F
'(WOLF CREEK GENERATING STATION, UNIT 1), 19 NRC 29 (1984) 2.9.5

2.9.5.1
! 2.9.5.5

i

L8P-84-10 TEXAS UTILITIES ELECTRIC CO. :'

'
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 19 NAC 509 (1984) 3.12.4

: 4.2 1

1 4.3.1 ,

! 5.12.1
:
! .'
'

L8P-84-13 HOUSTON LIGHTING AND POWER CD.
(SOUTH TEXAS PROJECT, UNITS 1 AND 2),19 INIC 859 (1984) 3.7.3.7

L8P-84-15 CAROLINA POWER AND LIGHT CO. AND NOr.TM CAN0 LINT. EASTEINI NUNICIPAL POWER AGENCY4

(SHEARON HARRIS NUCLEAR PLANT, UNITS 1 ANO 2), 19 NNC 837 (1984) 3.1.2.5
3.12.3 ,4

3.5.2.3
3.5.3

,

) L8P-84-16 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION, UNITS 1 AND 2), 19 NRC 857 (1984) 3.1.2.1 |

3.4.1 L

8.13 L

I
I

,

'

4 ,

i .

O O O
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L8P-84-17 KANSAS SAS AND ELECTRIC CO.
(WOLF CREEK GENERATING STATION, UNIT 1), 19 NRC 878 (1984) 2.9.3.3

2.9.3.3.3

LS*-84-17A WASHINGTON PUBLIC POWER SUPPLY SYSTEM
(WPPS$ NUCLEAR PROJECT NO. 3). 19 NRC 1011 (1984) 2.9.3.3.3

i

| L8P-84-18 PNILADELPHIA ELECTRIC CO.
|, (LINERICK GENERATING STATION, UNITS 1 AND 2), 19 NRC 1020 (1984) 2.9.5.8

I

,

i L8P-84-19 NISSISSIPPI POWER ANO LIGHT CO.
; (GRAND GULF NUCLEAR STATION, UNIT 1), 19 NRC 1976 (1984) 6.1.4
!

'.

| LSP-84-2 COMONWEALTH EDISON CO.
(8VRON NUCLEAR POWER STATION, UNITS 1 AND 2), 19 NRC 36 (1984) 3.1.2.5

S.16.1.3
i

LSP-84-20 CONSUMERS POWER CO.
(MIDLAND PLANT, UNITS 1 AND 2), 19 NRC 1285 (1984) 1.5.2

2.9.5.4
2.9.5.5

. 3.7.3.7
i 4.4.2
i
,

. L8P-84-22 THE REGENTS OF THE UNIVERSITY OF CALIF 0lulIA
! (UCLA RESEARCH REACTOR), 19 NRC 1383 (1984) 1.5.2

6.4.1;

:
1

: L8P-84-23 NISSISSIPPI POWER AND LIGHT CO.
(GRAND GULF NUCLEAR STATION, UNIT 1), 19 NRC 1412 (1984) 5.1.4

4

|

LBP-84-24 00KE POWER CO.
| (CATAW8A NUCLEAR STATION, UNITS 1 AND 2), 19 NRC 1418 (1984) 2.11.1
j 3.13.1

i

|

;

. ._ _. _. _ . . __ . __ _.._.._ _ . _ _ _.._ _ ____ _ _ _ .__
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L8P-84-25 TEXAS UTILITIES ELECTRIC Co.
(COMMCNE PEAK STEM ELECTRIC STATION. UNITS 1 AND 2),19 lutC 1989 (1994) 3.5 - *

LSP-84-26 KANSAS GAS AND ELECTRIC Co.
(WOLF CREEK GENERATING STATION, UNIT 1). 20 lutC 53 (1964) 3.4.2 ,

4.2.2
5.16.1.3

i
'

i L8P-84-28 CLEVELAND ELECTRIC ILLUMIMATING CO.
| (PERRY IIUCLEAR POWER PLANT, UNITS 1 ANO 2). 20 NRC 129 (1984) 2.9.5.1

f
LSP-84-29A SUFFOLK COUNTY ANO NYS MDTION FOR DISQUALIFICATION OF CHIEF AJ COTTER,

(SHOREHAM IIUCLEAR POWER STATION, UNIT 1). 20 NitC 385 (1984) 3.1.4.1'

i

i

LSP-84-3 CLEVELAND ELECTRIC ILLUNINATING CO.
(PERRY NUCLEAR POWER PLANT UNITS 1 ANO 2). 19 HRC 282 (1984) 3.14.2 C

4.4.1

i >

;

i LSP-84-30 LONG ISLAND LIGHTING CO. -

(SHOREHAM IIUCLEAR 80WER STATION, UNIT 1), 20 NRC 426 (1984) 2.9.5.5 !
!3

l |
i

LSP-84-31 PHILADELPHIA ELECTRIC Co. ,

(LINERICK GENERATING STATION, UNITS 1 AND 2) 20 lutC 446 (1994) 6.15.3 !i

!

!
'

LSP-84-33 CINCIIINATI GAS AND ELECTRIC CO.
] (WILLI AM H. 219OIER NUCLEAR POWER STATION, UIIIT 1). 20 NitC 765 (1984) 1.9
i

i

i LSP-84-35 GEORGIA POWER CO.
; (ALVIN W. V0GTLE NUCLEAR PLANT, UIIITS 1 AND 2). 20 lutC 807 (1984) 2.9.5.1
i 3.7.3.2 ,

5.20.4 !
4 5.8'

|
4

| L8P-84-39 MISSISSIPPI POWER AND LIGNT CO.
j (GRAND GULF NUCLEAR STATION, UNIT 1) 20 INIC'1031 (1984) 4.1.4

,

!

I

i

; G 9 9
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LBP-84-40A VINGINIA ELECTRIC AND POWER CO.-
(NORTH ANNA POWER STATION, UNITS 1 AND 2), 20 MC 1195 (1984) 2.9.5.3

1

4
' LBP-84-42 KERR-MCGEE CORP..

(WEST CHICAGO RARE EARTHS FACILITY), 20 NRC 1296 (1984) 3.1.2.1
3.4

j 6.15.6

!
i LBP-84-43 PHILADELPHIA ELECTRIC CO.

(FULTON GENERATING STATION, UNITS 1 AND 2), 20 MC 1333 (1984) 1.9i

.

4

LBP-84-45 LONG ISLANO LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 20 MC 1343 (1984) 6.19 ,

!

L8P-84-47 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION. UNIT 1), 20 NRC 1405 (1984) 4.2.2

LBP-84-50 TEXAS UTILITIES GENERATING CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 20 MC 1964 (1994) 2.11.2.4

:

} LSP-84-53 LONG ISLANO LIGHTING CD.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 20 MC 1531 (1984) 5.19.3i

| 6.5.4.1

LCP-84-54 GENERAL ELECTRIC CO.
i (GETR VALLECITOS), 20 NRC 1637 (1984) 2.9.3.3.3

3.6
i

i
I' LBP-84-6 DUQUESNE LIGHT CO.
4 (8EAVER VALLEY POWER STATION, UNIT 2), 19 MC 393 (1964) 2.10.2
i 2.9.4.1.1

| 2.9.4.1.2
4 2.9.5.1
1 2.9.5.7
4

I
i

!
!
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\ L8P-84-7 CAN0 LINA POWER ANO LISMT CO. AND NORTM CAROLINA EASTElut MUNICIPAL POWER A8ENCY
: (SMEARON MARRIS NUCLEAR PLANT UNITS 1 ANO 2). 19 NRC 432 (1984). 3.1.2.5

3.12.3
<

3.5.2.34

I 3.5.3

LBP-84-9 WASHINGTON PUBLIC POWER SUPPLY SYSTEM
(WPP55 NUCLEAR PROJECT NO. 1), 19 NRC 497 (1984) 3.4.5

i
4

'i LBP-85-1 KERR-NCGEE COR9. 2.11.2(WEST CHICAGO RARE EARTHS FACILITY). 21 NRC 11 (1985) 2.11.2.4
i

;
t

L8P-85-11 CopWIONWEALTH EDISON CO.
1 (BRAIDWOOD NUCLEAR POWER STATION, UltITS 1 AND 2) 21 IIRC 609 (1985) 2.9.5
1 2.9.5.1

2.9.5.5
i 3.17

6.5.4.1 ;

i I

L8P-85-12 LONG ISLAND LIGHTING CO. I

(SMOREMAM NUCLEAR POWER STATION, UNIT 1), 21 INIC 644 (1985) 1.8
3.1.2.5'

!

I

L8P-85-19 HOUSTON LIGHTIIIG ANO POWER CO.
(SOUTH TEXA5 PftOJECT UNITS 1 AlIO 2). 21 INIC 1787 (1985) 4.4.1.1 ,

4.4.2 i

'

4 5.6.1
5.4.2.3

,

;

i

! LBP-85-2 Coll 5UNERS POWER CO.
>

.

(NIDLANO PLANT, UlIITS 1 ANO 2), 21 IIRC 24 (1985) 2.9.9.3 |
2.9.9.4 |'

i I
!

!L8P-85-20 C0feIONWEALTH EDISON CO.'

(BRAIDWOOD NUCLEAR POWER STATION, UllITS 1 AIIO 2), 21 INIC 1732 (1985) 2.9.5 |

2.9.5.1

} 2.9.5.4
- 3.13.1

i,

d.

! 9 9 9
_- -_ - - _ _ _ _
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L8P-85-24 80$ TON EDISON CO.
(PILGRIM NUCLEAR POWER STATION). 22 NRC 97 (1995) 2.9.3.3.3

2.9.4 -
'

{ 2.9.4.1.1

! L8P-85-27 COMONWEALT:t EDI5on CO.
(BRAIDWOOD NUCLEAR POWER STATION. UNITS 1 AND 2). 22 NRC 126 (1985) 2.9.5.9

5.5.1 ;
!

i

!
i

L8P-85-27A CAN0 LINA POWER AND LIGHT CO. AND NORTM CANOLINA EASTERN MUNICIPAL POWER AGENCY
(SNEARON HARRIS NUCLEAR POWER PLANT). 22 NRC 207 (1985) 3.5

3.5.2.3,

i 3.5.3

i
'

LBP-85-28 CAROLINA POWER AND LIGHT CO. AND NORTM CANOLINA EASTERN MUNICIPAL POWER ASENCY ,

i (SHEARON HARRIS NUCLEAR POWER PLANT). 22 NRC 232 (1995) 5.4 '

|

1

i. L8P-85-29 FLORIDA POWER AND LIGHT CD.
(TURKEY POINT NUCLEAR GENERATING PLANT. UNITS 3 AND 4) 22 NRC 300 (1995) 3.5

3.5.1.2
; 3.5.2
'

3.5.2.3
J.S.3

; 3.5.5
.

!
'

i

!
'

L8P-85-3 KERR-MCSEE CORP. [
| (WEST CHICAGO RARE EARTHS FACILITY). 21 NRC 244 (1985) 5.12.2 &

6.15.3 |'

| 5.16.1 j
j !

LBP-85-32 TEXAS UTILITIES ELECTRIC CO.
i (COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 ANO 2) 22 NRC 434 (1995) 2.11.2.2 '

i 3.5.2.2 !

! 6.16.1.3 !

}
$

' LSP-85-33 CLEVELAND ELECTRIC ILLUMINATING CO.
! (PERRY NUCLEAR POWER PLANT UNITS 1 ANO 2). 22 NRC 442 (1985) 2.9.5.6

6.20.4

4

4
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LSP-85-34 VIRGINIA ELECTRIC AND POWER CO. 6.15.4(NORTH AfMIA POWER 3TATION, UNITS 1 ANO 2), 22 NRC 481 (1985),

L3P-85-39 TEXA5 UTILITIES FLECTRIC CO. 3.11.1.1
i

(CORANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 22 NRC 755 (1985)

!
1

I- LBP-85-4 GENERAL ELECTRIC CO. 3.17 '

; (GETR VALLECITUS), 21 NRC 399 (1985) 3.5
t

4

LBP-85-40 COMONWCALTH EDISON CO. 2.11.2.4 |(BRAIOWOOO NUCLEAR POWER STATION, UNITS 1 ANO 2), 22 NHC 759 (1985)
1 s

P

!
LDP-85-41 TEXA5 UTILITIES ELECTRIC CO. 2.11.4 i(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 21, 22 NRC 765 (1985),

: <

ii

J Ii L8P-85-42 MOUSTON LIGHTING AND POWER CO. 4.4.1(SOUTH TEXA5 PRCJECT, UNITS 1 ANO 2), 22 NRC 795 (1995) 4.4.2 ;
r

| 1

I
I ,i
! LSP-85-43 COMONWEALTH EDISON CO. 6.15.8 |
j (BRAIOWOOO NUCLEAR POWER STATION, UNITS 1 AND 2), 22 NRC 805 (1985)

j
'

'
;

!
I L8P-85-45 MOUSTON LIGHTING AND POWER CO. 4.4.1.1' (SOUTH TEXA5 PROJECT, UNITS 1 ANO 2), 22 NRC 819 (1985) .4.4.2 |

5.4.2

|I *

|
t

L8P-85-46 KERR-MCGEE CORP. 2.11.1(WEST CHICAGO RARE EARTHS FACILITY), 22 NRC 830 (1985) 3.1.2.6 '

!
i
! LBP-85-48 KERR-MCGEE CORP. 2.11.5.2 '

! (KRESS CREEK OECONTARINATION), 22 NRC 843 (1985) 3.1.2.6 {
: >

i
!

!

. . - - _ _ _
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L8P-85-49 CANOLINA POWER AND LIGHT CO. AND NORTM CAROLINA EASTENN MUNICIPAL PONER A8ENCY
(SNEARON HARRIS NUCLEAR PLANT), 22 NRC 899 (1986) 1.8

2.9.5.5
3.4.2

L8P-85-6 HOUSTON LIGHTING AND POWER CO.i '

i (SOUTH TEXAS PROJECT, UNITS 1 AND 2), 21 MC 447 (1985) 6.5.4.1

I
1

! L8P-85-7 U.S. DEPT. OF ENERGY PROJECT MANAGEMENT CORP., TENNESSEE VALLEY AUTHORITY
I (CLINCH RIVER BREEDER REACTOR Pl. ANT), 21 M C 507 (1985) 1.9

-

i L8P-85-8 HOUSTON LIGHTING AND POWER CO.
~ (SOUTH TEXAS PROJECT, MITS 1 AND 2), 21 MC 516 (1985) 3.1.2.3 .

i

!
L8P-85-9 HOUSTON LIGHTING AND POWER CO.

(SOUTH TEXAS PROJECT, UNITS 1 AND 2), 21 NRC 524 (1985) 2.9.5.5
,

i L8P-86-10 SENERAL PUBLIC UTILITIES CORP. !

, (THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 23 MC 283 (1986) 2.9.5
! 2.9.5.1
' 3.17
; .i

:
i
:

1 LSP-86-11 CAROLINA POWER AND LIGHT Co. AND NORTH CANOLINA EASTEM MUNICIPAL POWER AGENCY
(SHEARON HARRIS NUCLEAA POWER PLANT), 23 MC 294 (1986) 1.8 ;

6.16.2 ;

'
;

L8P-86-12 Com 0NWEALTH EDISON CO.
1 (BRAIDWOOD NUCLEAR POWER STATION, UNITS 1 ANO 2), 23 NRC 414 (1986) 3.11.1.1.1

-

*

i 3.5
3.5.2.3
3.5.3

!
1

i
' L8P-86-14 GENERAL PUBLIC UTILITIES CORP.

]
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 23 MC 553 (1986) 3.1.2.7-

3.6
j 6.16.1.3

6.5.4.1 :j

!

:
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,

LSP-86-15 HOUSTON LIGHTING AND POWER CO. i

. (SOUTH TEAAS PROJECT, UNITS 1 ANO 2), 23 NRC 595 (1986) 3.5
'

' 3.5.2.3
|

1 3.5.3
4.4.2'

4.4.4 <

,

6.4.1.1t

l 6.5.4.1
.

I
,
'

L8P-86-16 PUBLIC SERVICE CO. OF INDIANA
(MARSLE MILL NUCLEAR GENERATING STATION, UNITS 1 AND 2), 23 NRC 789 (1996) 6.14.3 -

;

:

!

L8P-86-17 GENERAL PUBLIC UTILITIES CORP. ,

(THREE MILE 15LANO NUCLEAR STATION, UNIT 1), 23 NRC 792 (1996) 6.16.1.3 |

.

I L8P-86-20 TEXA5 UTILITIES ELECTRIC CO.
| (COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 23 NRC 644 (1986) 3.1.2

L8P-86-21 PACIFIC GAS AND ELECTRIC CO.
|

(DIASLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 23 NRC 649 (1986) 2.9.5 ,

3.1.1 '
4 '

i 6.1
6.15.7 ,

! l

j L8P-86-22 PUBLIC SERVICE CO. OF NEW NAMPSHIRE ,

' (SEAOROOK STATION, UNITS 1 AND 7), 24 NRC 103 (1986) 2.9.9 ;

[

L8P-86-24 PUBLIC SERVICE Co. OF NEW HAMPSHIRE
(SEA 8 ROOK STATION, UNITS 1 AND 2), 24 NRC 132 (1996) 2.19.2

5.2
6.20.4 :

i
! ,

i L8P-86-25 PUBLIC SERVICE Co. OF NEW MAMPSHIRE
j (SEA 8R00K STATION, UNITS 1 AND 2), 24 NRC 141 (1986) 6.20.4

i
'

L8P-96-27 FLORIDA PONER AND LIGHT Co. . '

1 (TURKEY POINT NUCLEAR GENERATING PLANT, UNITS 3 AND 4), 24 MRC 255 (ISOS) 3.5.2.3

l
i

!

; e G G ;
- _ _ _ - _ - - _ _ _ - - _
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' 'L8P-86-30 PUBLIC SERVICE CO. OF NEW HAMPSHIRE . .

.
(SEASPOOK STATION, UNITS 1 AND 2), 24 M C 437 (1986) 3.5.2.3

1 3.5.3
i

i
! L8P-86-31 COMONWEALTH EDISON CO.
i (BRAIDWOOO NUCLEAR POWER STATION, UNITS 1 AND 2), 24 M C 451 (1986). 6.16.1

.,

-LBP-86-34 'PUBLIC' SERVICE CO. OF NEW HAMPSHIRE-
(SEA 8 ROOK STATION, UNITS 1 AWD 2), 24 MC 549 (1986) 2.9.9 .;

,

i 6.14.3 -
6.16.1'

1

-
. .

LBP-86-35 RADIOLOGY ULTRA 500NO NUCLEAR CONSULTANTS , P.A.,

I (STRONTIUN-90 APPLICATOR),-24 NRC 557 (1986) 6.13
|

L8P-86-36A TEXAS UTILITIES ELECTRIC CO. >

j (COMANCHE PEAK STEAM ELECTRIC STATION, UNIT-1),'24 MC 575 (1986) 2.9.5.5 ;

:
t.

!
'

LBP-86-37 PUBLIC SERVICE CO. OF INDIANA ANO WASASH~ VALLEY POWER ASSOCIATION -

,

(NARBLE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2), 24 NRC 719 (1986) 1.9 1

3.1.2.1.
.

'
- LBP-86-38A LONG ISLAND LIGHTING CO.
| (SHOREHAN NUCLEAR POWER STATIOM, UNIT i), 24 MC 819 {1986) 3.1.2.1

:

1 LBP-86-4 KERR-MCGEE CORP. '
| (WEST CHICAGO RARE EARTHS FACILITY),~23 NRC 75 (1986) 2.11.2

2.11.2.8 >
>

! 2.11.4

j 2.11.5.2

!

L8P-86-5 HOUSTON LIGHTIM AND POWER CO.
(SOUTH TEXAS PROJECT, UNITS 1 AND 2), 23 MC 89 (1986) 6.9.1

|:

| -

:

!
'

,

-)
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L8P-86-7 Co m 0NWEALTH EDISON CO.
(BRAIDWOOO NUCLEAR POWER STATION, UNITS 1 AND 2),' 23 MC 177 (1986) 2.11..~

2.11.2.6
,

!

} L8P-88-8 HOUSTON LIGHTING AND POWER CO.
; (SOUTH TEXAS PROJECT, UNITS 1 AND 2), 23 NRC 182 (1986) 2.9.5 ~;.

- 6.9.1 ,

,

L8P-86-9 PHILADELPHIA ELECTRIC CO.
i (LIMERICK GENERATING STATION, UNIT 1), 23 MC 273 (1985) 2.9.3.1

2.9.3.3.3
:.

L8P-87-11 TOLEDO EDI3ON CO.
(DAVIS-BESSE NUCLEAR POWER STATION, UNIT 1), 25 NRC 287 (1987) 6.16.1.3

4

i

L8P-87-12 PUBLIC SERVICE CO. OF NEW HAMPSHIRE -

'

| (SEABROOK STATION, UNITS 1 AND 2), 25 MC 324 (1987) 6.28.4
!

;

LBP-87-13 Com 0NWEALTH EDISON CO.'

(BRAIDWOOD NUCLEAR POWER STATION, UNITS 1 AND 2), 25 MC 449 (1987) 4.2.2-

i LBP-87-15 INQUIRY INTO THREE MILE ISLANO UNIT 2 LEAK RATE DATA FALSIFICATION
i (THREE MILE ISLAND NUCLEAR STATION, UNIT 2), 25 NRC 671 (1987) 3.10

3.8 -

4

1 -j
-1

LBP-87-17 VERNONT YANKEE NUCLEAR POWER CORP. .

+

(VERMONT YANKEE NUCLEAR POWER STATION), 25 MC 838-(1987) '2.9.5 - !
2.9.5.1

i3.17
! 6.1.4.4

} 6.15.7
6.15.9
6.14.3 . (

'

. L8P-87-18 TEXAS UTILITIES ELECTRIC CO.
! (COMANCHE PEAK STEAM ELECTRIC STATION, UNITS l'AND 2), 25 MC 945 (1987) 2.11.2

2.11.2.2
1

I

i

e O O;

. . _ - . - .. - -
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,

LBP-87-19- C0peq0NWEALTH EDISON CO.
(BRAIDWOOO NUCLEAR POWER STATION, UNITS 1 ANC 2), 25 NRC 950 (1947) 3.1.2.1

:

LBP-87-2 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR POWER PLANT, UNIT 2), 25 NRC 32 (1987) 2.9.3

2.9.4
2.9.4.2

LBP-87-20 TEXAS UTILITIES ELECTRIC CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, L* NIT 1), 25 NRC 953 (1987) 2.11.2.4

i ,

i LBP-87-21 FLDRIDA POWER AND LIGHT CO. -

' (TURKEY POINT NUCLEAR GENERATING PLANT, UNITS 3 AND 4), 25 NRC 958 (1987) 4.4.1
4.A.2

t
' 4.4.4 !

)

L8P-87-22 COMNDNWEALTH EDISON CO. t
i

j (BRAIDWOOD NUCLEAR POWER STATIDN, UNITS 1 AND 2), 26 NRC 41 (1987) 3.1.2.1 1;
-

.

!i

LBP-87-23 ALFRED J NORA81TO
(SENIOR OPERATDR LICENSE FDR BEAVER VALLEY POWER STATION, UNIT 1), 26 NRC 81 (1987) 3.1.2.1

3.7
~

i !

t LBP-87-24 PACIFIC GAS AND ELECTRIC CO. |
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 26 NRC 159 (1987) 2.9.5 : ti

2.9.5.7 ,

LBP-87-26 LONG ISLAND LIGHTING CD.
j (SHOREHAN NUCLEAR POWER STATION, UNIT 1), 26 NRC 201 (1987) 3.5.2

3.5.2.3
3.5.3

,

<
:

|
' LBP-87-27 TEXAS UTILITIES ELECTRIC CO.
i (COMANCHE PEAK STEAM ELECTRIC STATION, UNITS l'AND 2), 26 NRC 228 (1987) 2.11.2
j

!

!

!
,



. _ _ _ _ _ ._ _ _ _ _ . ., . . . . . - -
_

.,

'

~

-CITATION INDEX --- JUNE 1989 PASE- : 148 =

| L8P-87-28 ALFRED J MORA81TO --
. .

6.23.1 |

. -

(SENIOR 0*ERATOR LICENSE FOR SEAVER VALLEY. POWER STATION. UNIT 1). 26 NRC 297 (1987)'

.

LBP-87-29 LONG ISLAND LIGHTING CO.'

(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 26 NRC 302 (1987)' 3.5.2-'

3.5.2.3.
'3.5.3-
5.14

.

; i
I

LBP-87-3 PUBLIC SERVICE CD. OF NEW HAMPSHIRE -

'(SEABROOK STATION, UNITS 1 AND 2).;25 NRC 71 (1987) :2.9.5.5-
4.4.1
4.4.2

;

!
'

$
4 LSP-87-5 U.S. ECOLOGY. INC.

(SHEFFIELD. ILLINDIS LOW-LEVEL RADIDACTIVE WASTE DISPOSAL SITE) 25 NRC 98 (1987) -6.134

i

,

L8P-87-7 VERNONT YAPKEE NUCLEAR POWER CORP.
: (VERNONT YANKEE NUCLEAR POWER STATION). 25 NRC 116 (1987) 2.9.3

2.9.4.1.2
.

-k

! LBP-88-1A FINLAY TESTING LA80RATORIES. INC.
27 MRC 19 (1988) 3.3.2.1,

;
.,

; LBP-88-10A FLORIDA POWER AND LIGHT CO.
- '

(ST. LUCIE NUCLEAR POWER PLANT, UNIT 1). 27 NRC 452 (1988) 2.9.4.1.4
| 2.9.5

6.1.4.4'

1 6.1S . 7- ' -

6.15.9
6.16.2

;

i

LBP-88-12 PHILADELPHIA ELECTRIC CO.
. (LINERICK GENERATING STATION. UNIT 1). 27 NRC 495 (1988) 3.5.2.3
a

.

| LBP-88-13 LONG ISLAND LIGHTING CO.
j (SHOREHAM NUCLEAR POWER STATION, UNIT 1).'27 NRC 509 (1988) 3.10-
4

| O O O ,

- - - - . - _
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4

L8P-88-15 DAIRYLAND POWER COOPERATIVE-

(LACROSSE BOILING WATER REACTOR) 27 NRC 576 (1988). 1.9.

|. 3.1.2.1-
6.15.1.1

LBP-88-19 VERMONT YANKEE NUCLEAR POWER CORP..

'(VERMONT YANKEE NUCLEAR POWER STATION) 28 NRC 145 (1988) 3.1.2.1
3.1.2.2
'6.1.4.4

!:
|

4 LBP-88-20 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
j (SEA 8R00K STATION.. UNITS 1 AND 2). 28 NRC 161 (1988) 6.16.1

d

L8P-88-21 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
: (SEABROOK SIATION, UNITS 1 AND 2). 28 NRC 170 (1988) 5.12.2
! 5.12.7.1
.

-

|
'

LBP-88-23 GENERAL PUBLIC UTILITIES CORP.
(THREE MILE ISLAND NUCLEAR STATION, UNIT 2). 28 NRC 178 (1988) 3.5.2.3

i LBP-88-24 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 28 NRC 311 (1988) 2.11.5.2-

!

! LBP-88-25 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION). 28 NRC 394 (1988) 2.11.1

; 2.11.4-

'

LBP-88-25A VERMONT YANKEE NUCLEAR POWER CORP.
i (VERMONT YANKEE NUCLEAR POWER STATION) 28 NRC 435 (1988) 2.11.1 ,

2.11.4*

!
i

! LBP-88-26 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION). 28 NRC 440 (1988) 2.9.5 - :,

2.9.5.5
1 6.15.4 ;

6.15.7 |

i a
|

.

1
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L8P-88-27 FLORIDA POWER AND LIGHT CO.' ' 3.5.2.3(ST. LUCIE NUCLEAR POWER PLANT. UNIT 1). 28 NRC 455 (1988)
3.5.3

,

LBP-88-28 PUBLIC SERVICE CO. 0F NEW HAMPSHIRE,

(SEA 8 ROOK STATION, UNITS 1 AND 2). 28 NRC 537 (1988) 2.11.2.5

i

!

L8P-88-29 LONG ISLANO LIGHTING CO.
-3.1.4.2(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 28 NRC 637 (1988)i

! LBP-88-3 RADIOLOGY ULTRAS 0UNO NUCLEAR CONSULTANTS . P.A. ,

| (STRONTIUN-90 APPLICATOR). 27 NRC 220 (1988) 6.13
,

T

L8P-88-30 LONG ISLAND LIGHTING CO.,

(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 28 lutC 644 (1988) 6.36.1

i

L8P-88-31 PUBLIC SERVICE CO. OF NEW HAMPSHIRE '

(SEABROOK STATION, UNITS 1 AND 2). 28 NRC 652 (1988) 3.5.2.3
3.5.3,

i .t

L8P-88-32 PU8LIC SERVICE CO. OF NEW HAMPSHIRE ,,

(SEA 8R00K STATION. UNITS 1 AND 2) 28 NRC 667 (1988) 1.8
l

L8P-88-4 PACIFIC GAS AND ELECTRIC CO.
(HUM 80LDT BAY POWER PLANT, UNIT 3). 27 NRC 236-(1988) 6.1.4,

i

L8P-88-5 ALFRED J MORA81TO
(SENIOR OPERATOR LICENSE FOR BEAVER VALLEY POWER STATION, UNIT 1). 27 NRC 241 (1988) 6.16.1

,

6

: LOP-88-6 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 27 NRC 245 (1988) 2.9.5.1

3.1.2.1
,

.
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L8P-88-7 LONG ISLAND LIGHTING CO. ..

3.1.2.1i

(SHOREHAM NUCLEAR POWER STATION, UNIT 1) 27 NRC 299 (1988)
:

LBP-88-8 PUBLIC SERVICE CO. OF MEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 MD 2), 27 NRC 293 (1988) 6. 23 ._

i

i

j .;

'i

!
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! 10 CFR 2. APP.A.VIII(8) 3.1.1
|

10 CFR 2. APP.8 3.1.2.1:

4.3 -

L

10 CFR 50.10(C) 6.15.8.3
6.19 L

. 6.19.1 '

| 6.19.2 -

! ;
10 CFR 50.10(E) 6.19

i 6.19.2 !
'

|

j 10 CFR 50.10(E)(1)-(3) 6.19.2 '
.

. !-

| 10 CFR 50.100 6.26 3-
~

i
: 10 CFR 50.109 6.9.2.1 |
: !

10 CFR 50.12 2.2 I
'

6.19
.
t

6.19.1
|6.20.4,

10 CFR 50.13 2.9.5.9-
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10 CFR 50.30(D) 6.3.1

10 CFR 50.33(F) 6.8-

10 CFR 50.33A '1.9-
_;-

10 CFR 50.34(8) 6.3.1
.

10 CFR 50.36 6.27

10 CFR 50.40 6.1
10 CFR 50.44 3.4.1'

10 CFR 50.45 6.20.4
,

i 10 CFR 50.46 6.15.7 ;

10 CFR 50.47(A)(1) 1.8
3.7

10 CFR 50.47(A)(2) 1.8.

2.9.5.3. -

i 3.0
3.11.1.5

| 10 CFR 50.47(8) 6.16.2
) 10 CFR 50.47(C) 3.1.2 I

j 10 CFR 50.47(0) 6.16.1 '

10 CFR 50.57 6.13,

; 6.16.1

10 CFR 50.57(A) 3.16
; 6.16.1
1 10 CFR 50.57(A)(3) 2.9.5

t

| 10 CFR 50.57(C) 6.15.1.1

| 6.16.1

| 10 CFR 50.58(8)(6) 5.7.1
I 6.1.4.4
|

| 10 CFR 50.59(A)(1) 6.1.6

| 10 CFR 50.59(A)(2) 6.1.6

; 10 CFR 50.72 6.5.4.1. !
' '

10 CFR 50.82 6.28

f;
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10 CFR 50.90 6.1
6.1.5 ,

6.3.1

10 CFR 50.91 6.1
' 6.1. 4. 4 '

10 CFR 50, APP.B 2.11.2.4
10 CFR 50, APP.C ' 5. 8 '

'

10 CFR 50, APP.I 3.4

10 CFR 50, APP.K 6.15.7
6.20.3-

10 CFR 50, APP.Q 1.3 '

6.6

10 CFR 51.102 6.15.3

10 CFR 51.21 6.15 q<

10 CFR 51.23 6.15.1.1 |,

I 10 CFR 51.25 6.1.4.4

, 10 CFR 51.5(B) 6.1.3.1 :
! 6.1.4.4 ,

! -

i 10 CFR 51.5(C) 6.1.3.1 -

| 6.1.4.4 1

'

| 10 CFR 51.52(B) 6.19.2
.

{ 10 CFR 51.52(C) 6.19.2
:

'
10 CFR 51.53(C) 3.7.3.2

10 CFR 70.23 6.13
6.16.1

10 CFR 70.31 6.13
6.16.1

'

10 CFR 9.3-9.16 6.23,
,

10 CFR 9.50 6.23' -

'!! 10 CFR 9.51 6.23
'

40 CFR 1500.9(E) 6.15.3.1
i

,

i
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ADMINISTRATIVE' PROCEDURE ACT, 5 USC 551 ET SEQ 6.24

ADMINISTRATIVE PROCEDURE ACT. 5 USC 554 2.2,

ADMINISTRATIVE PROCEDURE ACT, 5 USC 554(A)(4) 6.29.1
ADMINISTRATIVE PROCEDURE ACT.-5 USC 554(D) 3.1.5

ADMINISTRATIVE PROCEDURE ACT. 5 USC 554(E) 3.1.2.2
| ADMINISTRATIVE PROCEMNtE'ACT, 5 USC 556(C) 3.3.4

ADMINISTRATIVE PROCEDURE ACT. 5 USC 556(C)(7)- 3.13.1
| ADMINISTRATIVE PROCEDURE ACT. 5 USC 556(C)(9) 3.1.2.2

ADMINISTRATIVE PROCEDURE ACT. 5 USC 556(D) 3.13.1'

ADMINISTRATIVE PROCEDURE ACT. 5 USC 701(A)(2) 6.24.3

; ADMINISTRATIVE PROCEDURE.ACT. 5 USC 735 5.15.2

ATOMIC ENERGY ACT Of 1954 105(C)6 6.3
ATOMIC ENERGY ACT OF 1954 105C 2.9.3.6 *

6.3

ATOMIC ENERGY ACT OF 1954 182(A) 6.8

ATOMIC ENERGY ACT OF 1954 182(8) 3.11.2 ..

ATOMIC ENERGY ACT OF 1954 186 1.5.2
; 6.5.4.1
J

! ATOMIC ENERGY ACT OF 1954 189(A) 6.1.4
i

! ATOMIC ENERGY ACT OF 1954 189A 6.26 ;
!

j ATOMIC ENERGY ACT 104(8) 6.3 t

! ATOMIC ENERGY ACT 105 ~2.9.3.6 r
2.9.4.1.1 i

6.3.1
j 6.3.2

ATOMIC ENERGY ACT 105(C) 6.3 ,

6.3.1

ATOMIC ENERGY ACT 105(C)(2) 6.3.1
'

| ATOMIC ENERGY ACT 105(C)(5) 6.3
I ATOMIC ENERGY ACT 105C(1) 6.3.1
!
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ATOMIC ENERGY ACT 105C(2)' 6.3.1 -4

,

i ' ATOMIC ENERGY ACT 109(8):- 6.29.2.2

L ATOMIC ENERGY ACT 127 ANO 128 6.29.2.2

i ATOMIC ENERGY ACT 161r' 6.10

ATOMIC ENERGY ACT 181 3.13.1'

ATOMIC ENERGY ACT 182 1.5.2j
*

ATOMIC ENERGY ACT 189 2,9.4

i ATOMIC ENERGY ACT 189A 2.2
2.9.3'

2.9.?.1
2.9.3.3
2.9.4.1.1

1 2.9.4.1.3
2.9.5.1
3.1.

' 6.1.4

ATOMIC ENERGY ACT 234 6.10.1.1'
-

ATOMIC ENERGY ACT 274.L 2.10.2;

i ATOMIC ENERGY ACT 2748 2.10.2

ENDANGERED SPECIES ACT, 7 6.7.1 ,!

ENERGY REORGANIZATION ACT OF 1974. 42 USC 5801 ET SEQ. 1.8

. FEDERAL REGISTER ACT 44 USC 1508 1.7.1
| 2.5.3-

FEDERAL WATER POLLUTION CONTROL ACT (CLEAN WATER ACT). 511(C) (2) 6.15.8.5 ,,

. I

FEDERAL WATER POLLUTION CONTROL ACT. 401 3.10
4 FREEDOM OF INFORMATION ACT.-5 USC 552(8)(7)(D)- 2.11.2.4
j 6.23.3.1

H088S ACT. 28 USC 2341 ET SEQ. 4.5 -

i

i
NATIONAL ENVIRONMENTAL POLICY ACT 6.15<

| 6.15.1
i 6.15.7
'

-6.15.8

j NATIONAL ENVIRONMENTAL POLICY ACT, 102 (2) 6.6 -

i NATIONAL ENVIRONMENTAL POLICY ACT. 102 (2)(C) 6.15.2 |
|

!
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' NATIONAL ENVIRONMENTAL POLICY ACT, 102 (2)(C) 6.15.4

6.6.1

NATIONAL EN/IRONMENTAL POLICY ACT. 102 (2)(E) 6.15.4 -

CATIONAL ENVIRONMENTAL POLICY ACT, 102(2){E). 6.15.4*

i NATIO8iAL HISTORIC PRESERVATION ACT 16 USC 470-470(8),' 470(C)-470(N) 6.15.8

NUCLEAR MOM-PROLIFERATION ACT OF 1978 3.2.1
~

3.4.6
! NUCLEAR WASTE POLICY ACT OF 1982, 112(A) 2.2

PUB. L. NO. 98-360, 98 STAT. 403-(1984). 2.9.10.1-
PUBLIC LAW 97-415 (1982) 6.1.4*

PUBLIC UTILITIES REGULATORY POLICIES ACT OF 1978 6.3;

URANIUM MILL TAILINGS RADIATION CONTROL ACT OF 1978. 2.10.2
,

WILO AND SCENIC RIVERS ACT 6.19.1
28 USC 144 3.1.4.2

28 USC 1821 3.12.4.1

28 USC 2347(C) 5.18
i 28 USC 455(A) 3.1.4.2

| 28 USC 455(8)(2) 3.1.4.2

| 28 USC 455(E) 3.1.4.2 i

{ 42 USC 2014(AA) 6.13

| 42 USC 2014(Z) 6.13
42 USC 2018 6.15 1

| 42 USC 2071 6.13

42 USC 2073 6.13
.|

42 USC 2091 6.13
'42 USC 2093 6.13

| 42 USC 2201(C) 2.11.5
42 USC 2236 1.5.2

S.26
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! ' 42 USC 2236A 6.5.4.1

42 USC 2239(A)- 2.9.4.1.3 .'
s.2s ,

' '
42 USC 2280 S.26

|

! 42 USC 2282 6.26
I

42 USC 4332 6.15

| 42 USC 4332(2)(C) 6.6.1-

5 USC 554 2.2 ;

! 5 USC 555(E) 6.16.1 ,

I

I I

| 5 USC 556 2.11.5.2
'

i

j 5 USC 55s(C) s.1o.1
-
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4

; ADICKES V. KRESS AND CC. 398 U.S. 144 (1970) 3.5.3

AESCHLIMN V. MC. 547 F.20 622 (D.C. CIR.1976) 3.7.2
'

AIR LINE PILOTS ASS'N INTERNATIONAL V. C.A.B., 458 F.20 846 (D.C.1972). CERT. DENIED. 420 U.S. 972 (1975) 6.10.1
,

| ALYESKA PIPELINE SERV V. WILDERNESS SOCIETY. 421 U.S. 240 (1975) 1.9
|

AMERICAN MANUF. MUT. INS. CO. V. AMERICAN BR04DCASTING- PARAMOUNT THEATERS, 388 F.20 272 (2D CIR. 1967) 3.5.3
'

AMERICAN TRUCKING ASSOCIATION V. UNITED STATES. 627 F.20 1313 (D.C. CIR. 1980) 6.20
.

ARNOW V. MC. 868 F.20 223 (77H CIR.1989) 6.24.3
i ASS'N OF DATA PROCESSING SERVICE ORGANIZATIONS. INC. V. CAMP. 397 U.S.150 (1970) 2.9.4.1.1-

SARKER V. WINGO. 407 U.S. 514 (1972) 3.3.2.1 ~
'

BARLOW V. COLLINS. 397 U.S. 159 (1970) 2.9.4.1.1
8ARR MARINE PRODUCTS CO. V. BORG-WARNER CORP., 84 F.R.D. 631 (E.D.PA.1979) 2.11.2.4 !

i

BELL V. SOCIALIST WORKERS PARTY. 436 U.S. 962 (1978) 2.11.2.4a

! 6.23.3.1

| 8ELLOTTI V. NRC 725 F.2D 1380 (D.C. CIR. 1982) 6.24.1.3

SPI V. AEC. 502 F.2D 424 (D.C. CIR. 1974) 2.11.1 ',

, 2.9.3.1 i
!

2.9.5.1 *

j 3.5.1 *

(BROOKS V. VOLPE. 350 F. SUPP. 269 (W.D. WASH. 1972) 6.15.3
4 CALIFORNIA V. WATT. 683 F.2D 1253 (9TH CIR. 1982) 6.15.1.1

CARL ZEISS STIFTUNG V. V. E. 8. CARL ZEISS. JEM. 40 F.R.D. 318 (D.D.C.1966). AFF'D. 384 F.20 979 (D.C. CIR.1967) 2.11.2.4 [
,

CARSON FRODUCTS CO. V. CALIFANO. 594 F.20 453 (STN CIR 1979) 3.10 f
| CHICANO POLICE OFFICERS ASSOC. V. STOVER 526 F.2D 431 (10TH CIR. 1975). 426 U.S. 994 1976. 552 F.20 918 (10TM CIR. 2.9.4.1.1 [
s *

| CHRYSLER CORP. V. BROWN. 441 U.S. 281 (1979) 6.23 i

CITIZENS FOR SAFE POWER F. NRC. 524 F.201291 (D.C. CIR.1975) 6.15.3
CITY OF WEST CHICAGO V. MC. 701 F.2D 632 (7TM CIR.1983) 2.2 !

6.15.1.2
CITY OF WEST CHICAGO V. MC. 701 F.2D 632 (7TH. CIR.1983) 2.5

6.13

COALITION FJR THE ENVIROMENT V. NRC. 795 F.20168 (D.C. CIR 1986) 6.8 !

! ,

!
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C0pWIITTEE FOR AUTO RESPONSIBILITY V. SOLOMON. 693 F.20 992 (D.C. CIR. 1979). CERT. DENIED. 445 U.S. 915 (1988) 6.15.9
* CONSERVATION LAW FOUNDATION V. GSA. 427 F. SUPP. 1389 (0.R.I. 1977) 6.15.1.2

CREST AUTO SUPPLIES. INC. V. ENO MANUFACTURING CO. 380 F.20 896 (7TN CIR. 1986) 3.5.3

OELLUNS V. NRC, 863 F.20 968 (D.C. CIR. 1908) 2.9.4.1'

2.9.4.1.2 ;

00NOFRIO V. CAMP. 470 F.20 428 (D.C. CIR. 1972) 3.5.2.1

DREYFUS V. FIRST IIATIONAL BANK OF CHICA00. 424 F.201171 (7TN CIR.). CERT. OEN., 400 U.S.832 (1974) 3.17 |,

EASTON UTILITIES C0f0flSSION V. AEC 424 F.20 847 (D.C. CIR. 1970) 2.9.3 i
'

!1 .

6.15.3j ECOLOGY ACTION V. AEC, 492 F.20 998 (2N0 CIR. 1974)
6.21.2;

EDOLEMAN V. NRC. 825 F.20 46 (4TN CIA. 1987) 2.2
5.7

ENVIfl0NMENTAL DEFENSE FUNO. IleC. V. ANDRUS. 619 F.20 1368 (1980) 6.15.1.1

EPA V. NINK 410 U.S. 73 (1973) 2.11.2.4
;

f] ESSEX CITY PRESERVATION ASS'N V. CAMP 9 ELL. 536 F.20 956 (IST CIR. 1976) 6.15.3

.

F.P.C. V. TEXACO. INC., 377 U.S. 33 (1964) 6.21 ;

| FAIRFIELD UNITED ACTION V. IIRC 679 F.20 261 (D.C. CIR.1982) 6.13 '

FEDERAL CROP INSUlUUICE CORP. V. MERRILL. 332 U.S. 300 (1947) 2.5.3 ,

! FEDERAL OPEN MARKET CopWIITTEE OF THE FEDERAL RESERVE SYSTEM V. MERRIL. 443 U.S. 340 (1979) 2.11.2.4 :

| FEDERAL TRADE ColetISSION V. TEAACO 555 F.20 862 (0.C. CIR. 1977). CERT. DEN. 431 U. 5. 974 (1977) 3.17
6.15.1j

I FPIC V. ANGLO-CANAOIAf1 SHIPPING COMPAltV. 335 F.20 255 (9TH CIR. 1964) 2.11.5
,

j GAGE V. U.S. AEC. 479 F.20 1214 (D.C. CIR. 1972) 6.15.8 |

GREATER 80STOII TELEVISION CORP. V FCC, 444 F.20 841 (D.C. CIR. 1970) 3.4

i GREEN COUllTY PLAIIIIING 80 Aft 0 V. FPC. 559 F.201227 (20 CIR.1977) 2.3.10.1

| HECKLER V. CNANEY 470 U.S. 821 (1995) 6.24.3

| HERCULES. IIIC. V. EPA. 598 F.20 91 (D.C. CIR.1978) 6.21.2

NICIO4 Aft. V. TAVLOR 329 U.S. 495 (1947) 2.11.2.4 $

j N000ER V. IIRC. 589 F.2D 1115 (D.C. CIR.1978) 6.19.2.1 i
!

|

|
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MONESTAKE MINING CO. V. MIO-CONTINENT EXPLORATION CO., 282 F.20 737 (ISTM CIR. 1900)
'

ti.13*

f NONNSLOWER AND WEEKS-NEMPHILL NOVES. INC. V. CSAKY. 427 F. 5t'PP. 814 (5.0.N.Y. 1977) 5.8.1
! MU MEL V. EQUITABLE ASSURANCE SOCIETY. 151 F.20 994 (7TM CIR. 1945) 3.17
f 12 RE FISCHEL. 557 F.20 209 (9TM CIR.~1977) 2.11.2.4

'

IN RE INTERNATIONAL OGSIK55 MACHINES CORP., 618 F.20 923 (2D CIR. 1900) 3.1.4.2

IN RE UNITED STATES, 565 F.20 19 (1977) 2.11.2.4 |;

6.23.3.1

INTERNATIONAL MARVESTER CO. V. OCCUPATIONAL 5AFETY AND MEALTH REVIEW Com. 628 F.20 902 (7TM CIA.1989) 3.17
'j JONES V. STATE 80ARD OF EDUCATIOR.'397 U.S. 31 (1979) 5.15

j KLEPPE V. SIERRA CLUS. 427 U.S. 390 (1976) 4.15.2 ,

i LE COMPTE V. MR. CHIP, INC. 528 F.2D 601 (STN CIR. 1976) 1.9;

|- LIFE OF THE LAND V. SRINEGAR. 405 F.20 400 (9TN CIR. 1973). CERT. DENIED. 416 U.S. 961 (1974) 6.15.1.2 f
MARKET ST. RY. V. RAILROAD Com'N OF CALIFORNIA 324 U.S. 548 (1945) 3.10

; MARSHALL V. SARLOW'5. INC. 436 U.S. 307 (1978)~ 6.10 '

| MARTIN V. EASTON PUBLISHING CO. 85 F.R.D. 312 (E.D. PA. 1980) 2.11.2.6
:

t

| MAXWELL V. NLMS. 414 F.20 477 (6TM CIR. 1969) 3.17

| MCI ComuMICATIONS CORP. V. AT&T. 85 F.R.D. 28 (N.D. ILL.1979). AFF'D 798 F.201081. (77M CIR.1983) 3.13.1

| MEMO FNOM Com N. TO L9P RE SUA SPORTE 155UES(6-30-81) 3.1.2.3
METROPOLITAN EDISON CD. V. PEOPLE AGAINST NUCLEAR ENENSV. 103 5. CT. 1556 (1983) 1.9

4 i
| MEYERS V. BETHLEMEM SMIPSUILDING CORP., 303 U.S. 41 (1930) 5.7.1 !;

MINNESOTA V. NRC 602 F.20 412 (D.C. CIR. 1979) 5.6.1
6.15.9
6.20.2

| 6.21.2

I N.R.O.C. V. MORTON 458 F.20 827 (D.C. CIR. 1972) 6.15 f
. 6.;5.1.2
i 6.15.3

N.R.D.C. V. NRC 547 F.20 633 (D.C.CIR. 1976). REV'D ON OTHER GROUNDS 462 U.S. 87 (1983) 6.9.1

| NAACP V. FPC. 425 U.S. 662 (1976) 6.21 I

j NATURAL RESOURCES DEFENSE COUNCIL V. MORTON. 454 F.2D 827 (D.C.'CIR. 1972) 6.15.1.2
1

!

i

i
i
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. NEW ENGLAND COALITION OR NUCLEAR POLLUTION V. NRC 582 F.20 87 (15T CIR. 1978) 3.1.5
! 3.4

3.7.3.24

6.15.3
6.15.4.1
6.15.6
6.15.8.4

,

.

NCJ ENGLAND COALITION ON NUCLEAR POLLUTION V. MC, 727 F.2D 1127 (D.C. CIR.1984) 6.8

NEU ENGLAND POWER CO. V. MC, 683 F.2D 12 (1ST CIR. 1982) 1.9
!

j O'8RIEN V. BOARD OF EDUCATION OF CITY SCHOOL DIST OF N.Y. 86 F.R.D. 548 (5.D.N.Y. 1980) 2.11.2.4

OHIO V. NRC, 814 F.20 258 (6TH CIR. 1987) 1.8 >
2.10.2 >

3.14.2 [4

4.4.2
,

j 4.4.4 s

5.15.1'

1 .

6.24.3| OHIO V. MC. 868 F.20 810 (6TH CIR.1999) '

OHIO-SEALY MATTRESS MANUFACTURING CO. V. KAPLAN. 90 F.R.D. 21 (N.D. IL. 1980) 2.11.2.4 !

l PACIFIC COAST EUROPCAN CONFERENCE V. U.S., 350 F.20 197 (9TH CIR.). CERT. DENIED. 382 U.S. 954 (1986) 6.21.2 :
; !

] FARKLANE HOSIERY CO. V. LEO M. SHORE, 439 U.S. 322 (1979) 3.17 '

PERMIAN BASIN AREA RATE CASES. 390 U.S. 747 (1968) 5.8.1
1

: PESHLAKAI V. DUNCAN 476 F. SUPP. 1247 (D.D.C. 1979) 6.15.1.2

: POLLER V. COLUMBIA BROA0 CASTING CO., 368 U.S. 464 (1962) 3.5.3
I i

'

PORTER COUNTY CHAPTER OF THE IZAAK WALTON LEAGUE OF AMERICA V. AEC. 633 F.20 1911 (7TH CIR. 1976) 6.16.24

i 5.24
I

] PORTER COUNTY CHAPTER OF THE IZAAK WALTON LEAGUE OF AMERICA. INC. V. NRC, 606 F.29 1363 (D.C. CIR. 1979) 6.24
I PORTER COUNTY CHAPTER OF THE IZAAK WALTON LEAGUE. INC. V. NRC. 606 F.20 1363 (D.C. CIP. 1979) 6.24.1 !

PROFESSIONAL AIR TRAFFIC CONTROLLERS ONGANIZATION V. FEDERAL LA80R RELATIONS AUTHORITY, 605 F.20 547 (D.C. CIR.1982) 6.5.1

ROVARIO V. UNITED STATES. 353 U.S. 53 (1957) 2.11.2.4 !

5.23.3.1 |j
. .

RUSSELL V. OEP'T OF THE AIR FORCE. 682 F.20 1945 (D.C. CIR. 1982) 2.11.2.4 |;

SAFE ENERGY COALITION V. NRC. 966 F.20 1973 (D.C. CIR. 1999) 6.24.3 ;
;

SAN LUIS 08ISPO MOTHERS FOR PEACE V. MC. 751 F.201287 (D.C. CIR.1984). AFF'O ON REN'S EN BANC. 789 F.?O 26 (1996) 3.14.2*
7
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SAN LUIS OSISPO MOTHERS FOR PEACE V. NRC, 751 F.2D1287 (D.C. CIR. 1994), AFF'D ON REM'S EN BANC, 799 F.20 26 (1986) 4.4.2
6.15.7
6.26

SAN LUIS OSISPD MOTHERS FOR PEACE V. NRC, 799 F.2D 1268 (9TH CIR. 1996) 5.7.1
6.1.4

SARTOR V. ARKANSAS NATURAL GAS CORP., 321 U.S. 620 (1954) 3.5.3

SCM CORP. V. XEROK CORP., 70 F.R.D. 508 (D. CONN.). INTER LOCUTORY APPEAL DISMISSED, 534 F.201931 (20 CIR.1976) 2.11.2.4

SEC V. CHENERY CORP., 318 U.S. 80 (1943) 6.16,1

SEC. AND EXCH. COMM'M V. SPENCE AND GREEN CHEMICAL CO. 612 F.2D 896 (STM CIR. 1990) 3.5.2.1

SIEGEL V. ATOMIC ENENGY COMNISSION, 400 F.2D 778 (D.C. CIA. 1968) 3.1.2.7

SIERRA CLU8 V. MORTON, 405 U.S. 727 (1972) 2.9.4.1.1
2.9.4.1.2

,

| SIERRA CLUB V. NRC, 862 F.2D 222 (9TH CIR. 1988) 2.9.5
' 2.9.5.1
3 2.9.5.7

3.1.2.6
5.10.3
5.4

1 5.5.1
6.15.7'

SMITH V. DANYO. 585 F.2D 83 (30 CIR. 1978) 3.1.4.1

; SMITH V. FTC. 403 F. SUPP. 1000 (D. DEL. 1975) 2.11.2.4

STATE OF ALASKA V. ANDRUS, 500 F.ZD 465 (D.C. CIR.1978) 6.15i

STATE OF WISCONSIN V. FPC, 210 F.20 183 (1952), CERT. DEN., 345 U.S. 934 (1953) 3.10 ;

SWAIN V. SRINEGAR 542 F.20 364 (7TH CIR. 1976) 6.15.8
;

i TOWNSHIP OF LOWER ALLOWAYS CREEK V. PUBLIC SERVICE ELECTRIC CO., 687 F.20 732 (30 CIR.1982). 5.18.3 ;

U.S. V. BERRIGAN, 482 F.2D 171 (3RD CIR. 1573) 2.11.2.4

- U.S. V. NIXON. 418 U.S. 683 (1974) 2,11.2.4

i
: U.S. V. RADIO CORP. OF AMERICA, 358 U.S. 334 (1959) 3.17 !

U.S. V. UTAH CONSTRUCTION CO., 384 U.S. 394 (1966) 3.17 ,

| UNION OF CONCERNED SCIENTISTS V. AEC, 499 F.2D 1069 (D.C. CIR. 1974) 3.1.1
3.11.1.1i

1 3.16
4.2
6.1.3.1

.
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UNION OF CONCERRED SCIENTISTS V. AEC 499 F.2D 1989 (D.C. CIR. 1974) 6.15.6
6,.21.2

UNION OF CONCERNED SCIENTISTS V. NRC,-735 F.2D 1437 (D.C. CIR. 1984) 3.3.1.1

UNITED MINE WORKERS OF AMERICA DIST. 22 V. NONCCO 314 F.2D 186 (10 CIR. 1966) 3.5.3

UNITED STATES V. DAVIS. 636 F.20 1028 (STM CIR. 1981) 2.11.2.4-'

UNITED STATES V. EL PASO CO., NO. 81-2484 (STM CIR. AUGUST 12 1982) 2.11.2.4
UNITED STATES V. GRINNELL CORP., 384 U.S. 563 (1966) 3.1.4.2

< t

UNITED STATES V. MUNSINGWEAR. INC. 340 U.S. 36 (1950) 2.9.3.3.5

UNITED STATES V. PIERCE AUTO FREIGHT LINES 327 U.S. 515 (1945) 3.18
'

UNITED STATES V. STORER BROADCASTING CO., 351 U.S. 192 (1955) 6.21

I UNITED STATES V. UNITED SHOE MACHINERY CORP., 89 F. SUPP. 357 (D. MASS. 1950) 2.11.2.4 i

UPJOHN CO. V. UNITED STATES. 449 U.S. 383 (1981) 2.11.2.4

V. E. 8. CARL ZEISS. JENA V. CLARK. 384 F.2D 979 (D.C. CIR. CERT. DEN. 385 U.S. 952 (1967) 2.11.4

VEGA V. BLOOMS 80RGH 427 F. SUPP. 593 (D. MASS. 1977) 2.11.2.4

VERMONT YANKEE NUCLEAR POWER CORP. V. NROC. 435 U.S. 519 (1978) 3.7.2
i 3.7.3.2
L 4.4.2 |
| 5.11.1 i

6.15.14

6.15.1.1
6.15.1.2'

'
VIRGINIA ELECTIRC AND POWER CO. V. NRC 571 F.2D 1289 (4TH CIR. 1978) 1.5.2

VIRGINIA PETROLEUM J008ERS ASS *N V. FPC. 259 F.20 921 (D.C. CIR. 1958) 5.8.1 -

WARM S7 RING TASK FORCE V. GRISSLE. 621 F.2D 1017 (97H CIR. 1981) 6.15.1.1,

WARTH V. SELDIN 422 U.S. 490 (1975) 2.9.4.J.1,

. 2.9.4.1.2 ;

WASHINGTON METROPOLITAN AREA TRANSIT COF96. V. HOLIDAY TOURS. 559 F.20 841 (D C. CIA. 1977) 5.8.1 j

i WESTERN OIL AND GAS ASSOCIATION V. ALASKA. 439 U.S. 922 (1978) 6.15 i

YORK CapetITTEE FOR A SAFE ENVIRONMENT V. NRC 527 F.2D 812 (D.C. CIR. 1975) 3.7.2
'
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'

!

!

!

!

' e 9 9
:

. _ . - . - _ - - - _ - - _ - _ . -



. -- - - -

fi a

)

k

i
!

!

k
.

,

s- !
. ,

1
<

.

;

i
i

!

t
. .

I

|

Other Legal Citations i

Index !,

|

|

1

I
.,

)

i

,

i

i
i

.|

i

+

!

e

e

'I
t

i

i

1

1

J

b

l

i

|

. .. _ _ . - . _ _ _ _ _ _ _ _ _ _ _ _ . _ _ - _ . . _ _ _ . - - . . . . _ _ . _ _ . _ _ _ _ _ - _ _ _ _ _ _ _ _ . _ . _ . - . . . _ _ . _ . _ . - _ . _ _ _ . _ _ _ . _ . _ _ _ _ _ . _ _ _ _ - _ _ _-



.__

.

,

i

,'~~\

( \
*/\

OTHER LEGAL CITATIONS INDEX
P

Code of Judicial Conduct Canon 2B ................................. 3 .1. 4 . ?. '

Code of Judicial Conduct Canon 3A(6) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3.1.4.2

Code of Professional Responsibility, DR 5-101(B)(4) ............... 6.4.2.3

Code of Professional Responsibility, DR 5-102(A) .................. 6.4.2.3

Code of Professional Responsibility, DR 5-102(B) . . . . . . . . . . . . . . . . . . 6.4.2.3

Code of Professional Responsibility, DR 7-104 . . . . . . . . . . . . . . . . . . . . . 2.11.2.4 *

K. Davis, Administrative Law Treatise 15.08 ....................... 3.10

2 Davis, Administrative Law Treatise 18.12 ........................ 3.17 t

3 Davis, Administrative Law Treatise 22.08 ........................ 2.9.4.1.1 .

District of Columbia Court of Appeals Rule 13(d) . . . . . . . . . . . . . . . . . . 5.19.2

35 Fed. Reo. 19122 (Dec. 17, 1970) ................................ 6.10.1.1
/o\
\ ) 36 Fed. Reo. 16894 (Aug. 26, 1971) ................................ 6.10.1.1

41 Fed. Rea. 34707 (Aug. 16, 1976) ................................ 3.7.3.3

43 Fed. Rea. 17798 (April 26, 1978) ............................... 2.9.5

43 Fed. Reo. 28058 (June 28, 1978) ................................ 6.5.3.1

45 Fed. Reo. 3594 (1980) .......................................... 6.4.2

45 Fed. Rea. 40101 (June 13, 1980) ................................ 6.15.7

45 Fed. Rec. 68919 (Oct. 17, 1980) 3.5.3...............................

46 Fed. Rea. 30328 (June 8, 1981) ................................. 3.5.2.1

46 Fed. Rea. 47764 (Sept. 30, 1981) ............................... 4.3

46 Fed. Reat 47906 (Sept. 30, 1981) ............................... 5.15.1

47 Fed. Rea. 13750 (March 31, 1982) ............................... 6.8

48 Fed. Reo. 36358 (Aug. 10, 1983) ................................ 5.18
1

49 Fed. Rea. 9363 (March 12, 1984) ................................ 6.15.6 |,- 3
\

|V . 49 Fed. Reo. 35747 (Sept. 12, 1984) ............................... 6.8
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49 Fed. Rea. 36032 (Sept. 13, 1984) ............................... 4.4.2
6.5.4.1 '

f.49 Fed. Rea. 36631 (Sept. 19, 1984) ............................... 6.8

50 ffd. Rea. 32144 (Aug. 8, 1985) ... ............................. 6.15.7

51 Fed. Rea. 7744 (March 6, 1986) ................................. 5.7.1
.

!53 Fed. Rea. 24018 (June 27, 1988) ................................ 6.8 !

54 Fed. Rea. 7756 (Feb. 23, 1989) ................................. 4.3
,

54 Fed. Rea. 8269 (Feb. 28, 1989) ................................. 6.13 {
Federal Rules of Civil Procedure, Rule 26 . . . . . . . . . . . . . . . . . . . . . . . . . 2.11.2

3.12.4.1 i

Federal Rules of Civil Procedure, Rule 26(b) . . . . . . . . . . . . . . . . . . . . . . 6.3.3.1

Federal Rules of Civil Procedure, Rule 26(b)(4) . . . . . . . . . . . . . . .. . . . 2.11.2 ;

Federah Rules of Civil Procedure, Rule 26(b)(4)(B) . . . . . . . . . . . . . . . . 3.1.2.7 i

Federal Rul es of Civil Procedure, Rul e 33 . . . . . . . . . . . . . . . . . . . . . . . . . 2.11.2.2
,

Federal Rules of Civil Procedure, Rule 41(a)(1),(2) . . . . . . . . . . . . . . . . 1.9

Federal Rules of Civil Procedure, Rule 52(a) . . . . . . . . . . . . . . . . . . . . . . 5.6.3

Federal Rules of Civil Procedure, Rule SG . . . . . . . . . . . . . . . . . . . . . . . . . 3.5
3.5.2
3.5.3

'3.5.4
5.8.5

&

Federal Rules of Civil Procedure, Rule 56(f) . . . . . . . . . . . . . . . . . . . . . . 3.5.2.1

Federal Rul es of Evidence, Rul e 408 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2.11.2

- Federal Rul es of Evidence, Rul e 702 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3.11.1.1 )

3.12.4

Federal Rules of Evidence, Rul e 901(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3.11.1.1

Federal Rul es of Evidence, Rul e 902 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3.11.1.6

Manual for comol ex Litiaation, Part 1, 4.30 . . . . . . . . . . . . . . . . . . . . . . . 6.3.3.1

Model Rules of Professional Conduct Rule 1.7 (1983) ............... 2.11.2.4
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Model Rules of Professional Conduct Rule 3.3(a)(3) (1983) ......... 2.11.2.4 i

Model Rules of Professional Conduct Rule 3.7(a)(3) (1983) ......... 6.4.2.3 >

4A J. Moore, Moore's Federal Practice 6 33.25(1) (2nd ed. 1981) ... 2.11.2.8 ,

'2.11.4

5 J. Moore, Moore's Federal Practice 9 41.05 (2nd ed. 1981) ....... 1.9
!

6 J. Moore, Moore's Federal Practice 9 56.15(3) (2nd ed. 1966) .... 3.5.3
'

NVREG-75/087, 9 2.23 ........................................ ..... 6.16.4
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