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% UNITED STATES

{ F NUCLEAR REGULATORY COMMISSION ,
» } WASHINGTON, D. C. 20666 (}
A\

hE T T A
November 21, 1989

Memorandum For: Nuclear Document System

From: Bradley W. Jones
oGC

Subject: Regulatory History -"Rules of Practice For Domestic
Licensing Proceedings--Procedural Changes in the Hearing
Process"

In accordance with the September 13, 1989 Memorandum to Stuart Treby from
Michael lesar of the Regulatory Publications Branch, 1 have attached the
relevant documents for the legislative history of the above rulemaking. The
first list is of those documents which are not to my knowledge available to
the public. The second list is of publically available documents. T
understand you will forward a camputer printout of these documents to me
after they have been entered on the NUDOCS system.

%/ _ AN IDD
Bradley %

cc: w/o attachments
M. lesar, RFB
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3.

NON-PUBLIC DOCUMENTS

SECY-82-2 Date January 4, 1982

Subject:  pRoPOSED CHANGES TO PART 2: MANAGEMENT OF DISCOVERY
SECY-82-60 Date February 12, 1982
Subject: PART 2 - CONTENTIONS

SECY-86-40 vate February 04, 1986

Subject:  PROPOSED CHANGES TO 10 CFR PART 2 TO IMPROVE THE
HEARING PROCESS: SELECTED PROPOSALS SUGGESTED BY
THE PRTF AND COMMISSIONER ASSELSTINE

SECY-86-40A Date February 20, 1986

Subject:  PROPOSED CHANGES TO 10 CFR PART 2 TO IMPROVE THE HEARING
PROCESS (SEC-86-40): CLARIFICATION OF RRTF PROPUSAL TO
LIMIT INTERVENORS' FILINGS OF PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND APPELLATE BRIEFS

MEMORANDUM Dated April 17, 1986
Memorandum For: Herzel H. E. Plaine and Guy H. Cunningham

General Counsel Executive Legal Director
From: Samuel J. Chilk, Secretary

Subject:  SECY-86-40/40A

SECY-86-40B Date May 1, 1986

Subject:  PROPOSED CHANGES TO 10 CFR PART 2 TO IMPROVE THE HEARING
PROCESS: SELECTED PROPOSALS SUGGESTED BY THE RRTF AND
COMMISSIONER ASSELSTINE (SECY-86-40/40A)

MEMORANDUM Dated May 27, 1986

Memorandum For: Victor Stello, Jr.
Executive Director for Operations

From: Samuel J. Chilk, Secretary

Subject: SECY-86-40B
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NON-PUBLIC DOCUMENTS

SECY-89-133 Date April 25, 1989

Subject: FINAL RULE FOR REVISIONS TO 10 CFR PART 2 TO IMPROVE
THE HEARING PROCESS

MEMORANDUM Dated May 4, 1989

Memorandum For: Chairman Zech
Commissioner Roberts
Commissioner Carr
Commissinner Rogers
Commissioner Curtiss

From: B. Paul Cotter, Jr., Chief Administrative Judge
Subject:  FINAL RULE FOR REVISIONS TO 10 CFR PART 2 TO IMPROVE

THE HEARING PROCESS
MEMORANDUM Dated May 10, 1989

Mcmorandum For: Chairman Zech

Commissioner Roberts
Commissioner Carr
Commissioner Rogers
Commissioner Curtiss

From: Christine N. Kohl, Chairman
Atomic Safety and Licensing Appeal Panel

Subject:  FINAL RULE FOR REVISIONS TO 10 CFR PART 2 TO IMPROVE
THE HEARING PROCESS (SECY-89-133)

AFFIRMATION VOTE Date  June 09, 1989
Vote Sheet From: Commissioner Curtiss

Subject: SECY-89-133 - FINAL RULE FOR REVISIONS TO 10 CFR PART 2 TO
IMPROVE THE HEARING PROCESS

AFFIRMATION VOTE Dated June 16, 1989

Vote Sheet From: Commissioner Carr

subject:  SECY-89-133
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NON-PUBLIC DOCUMENTS

AFF IRMATION VOTE
Vote Sheet From: Chairman Zech

Subject: SECY-89-133

AFFIRMATION VOTE
Vote Sheet From: Commissioner Rober

Subject: SECY-89-133

AFFIRMATION VOTE
Vote Sheet From: Commissioner Roger

Subject: SECY-89-133

AFFIRMATION VOTE
Vote Sheet From: Commissioner Roger

Subject: SECY-89-1989

AFFIRMATION VOTE
Vote Sheet From: Commissioner Carr

Subject: SECY-89-133

AFFIRMATION VOTE
Vote Sheet .From: Commissioner Carr

Subject:  SECY-89-133

ts

8

S

Dated June 02, 1989

Dated June 06, 1989

Dated June 09, 1989

Dated Jime 09, 1989

Jated June 16, 1989

Dated June 16, 1989
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PUBLIC DOCUMENTS

49 Fed. Reg. Page 30349 Date June 8, 1981
10 CFR Part 2

Rules of Practice for Domestic Licensing Proceedings;
Modifications to the NRC Hearing Process

49 Fed. Reg. Page 14698 Date April 12, 1984
10 CFR Parts 2 and 50
Regulatory Reform Pyoposal Concerning Rules of Practice

and Rules for Licensing Production and Utilization
Facilities; Request for Public Comment
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11 NRC 542, 548 (1009). The petitioner is
under no olligstion (o demonstrate the
existence of some factual support for a
contention, es & precondition to its
sceeplance under 10 CFR 2.714, That
obligation currently wrises later in the
proceeding, either in opposition to
motion for summary disposition filed by
unother puﬂg (10 CFR 2.749) or 6t the
evidentiary hearing ALAB-590 supra, 11
NAC st 5646-51.

Under the proposad amendment, an
inierested pesson petilioning to
intervene in an NRC hcvm«ing
proceeding end requesting @ hearing
must set forth in the supplement
yequired by 30 CFR 2.714(b) a concise
sletement of the facts supporting each
comention together with references to
the specific sources and documents
which have Leen or will be relicd on to
estublish such facts. Thus, the
smendment would strengthen one of the
purposes of the present rule, which is to
give notice 1o the parties and the
»djudicutory board of 8 would-be
intervenor's concern, by also requiring
notice of (1) the facte on which 3:.
concern is besed, and (2) the sources ot
relerences which have been or will be
used o esteblish those facts. References
by title to lengthy or general studies and
reports would not suffice. If, for
example, the BEIR Report or the Reactor
Safety Study is relied upon, specific
portions of the document must be
referenced.

The amendment would permit the
stafl or applicant to seek and the
presiding NRC official to compel a more
specific or definite statement if the
would-be intervenor (1) fails to submit
any facts, sources, or references at all,

or (2) submits purported facts, sources, °

or teferences which are so vague as to
give inadequate notice. The presiding
officer would have the authority to
impose appropriate sanctions against a
person whose supplement failed to
sutisfy the proposed requirement,
including the power to dismiss @
contention. As under existing practice, a
person who fails to file a supplement
which satifies the requirement with
respect 1o at least on contention would
not be permitted to participate as @
perty. Sce 10 CFR 2.714(b).

The proposed changes does not permit
the NRC officin! suthorized to rule on
petitions Tor interyention to consider
whether the facts, sources, or references
contained in & supplement are legally
sufficient to prove the contention.
However, an obviously insufficient
foctual or evidentiary basis could
prompt the staff or epplicant to move
varly for summary disposition.

In recognition that one purpose of the
cuntention process is to help frame the

Federal Reglster | Vol. 45, No. 109 /
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scope of subegquent proseed ngs, an
intervenor atmitted 1o & procceding
would not be permitied, sbsent good
couse, 10 seek or establish facts or rely
on sources us 1o which notice was not
given when the contention was
sdmitted. However, an intervenor would
not be limlted 1o the facts, sources, and
references identified in his s pplement if
he can show good cause such es, for
example, newly discovered fects,
gources, or references not reesonsbly
gvaileble whon the contenticn was
sdmitted.

The Commiscion believes that the
proposed emendment would not
unlawfully restrict the inter ention
rights provided by the Atomic Energy
Act of 1454 (42 U.S.C. 2230a) or the
Administrative Procedure Act (5 US.C
554-557). The amendment is intended to
curtail &n intervenor's right to
prrticipate only on these issues where
the intervenor ¥aﬂu to identify the facts,
scurces, and references on which the
intervenor has or will rely for the
contention.

A member of the public hes no
absolute or unconditional right to
intervene in a nuclear power plant
)icensing proceeding under the Atomic
Energy Act. BPIv. Atomic Energ,
Cominission, 502 F. 2d 424 (D.C. Cir.
1974). Section 189a of the Act which
provides for intervention is subject to
the Commission’s rulemaking power
under section 161p and, thus, to
ressonable procedural requirements
designed to further the purposes of the
Act. BPlv. Atomic Energy Commigsion,
supro, 502 F. 2d at 427, 428. rce also
American Trucking Ass'ns, Inc. v United
States. 627 F. 2d 1318, 1320-23 (D.C. Cir.
1080). Furthermore, the right lo

" intervention under section 188a for @

member of the public is explicitly
conditioned upon a “reques! " The
proposed emendments wou'd. in effect,
provide that a “proper request” by a
member of the public shall include a
statement of the facts supporting each
coniention together with references to
the sources and documents on which the
intervenor relies to establich those facts.
Finally, the Administrative Procedure
Act creates no independer! right to
intervene in nuclear licensing
proceedings. See Eus'on Utilities
Commission v. Atomic Enc gy
Commission, 424 F, 2d 847, £52 (D.C. Cir.
1670) (en banc); cf. Notienz! Coal
Operators' Assn. v. Kleepe 423 U.S 388,
89809, 46 L. Fd. 2d 580, 86 5. C1. 809
(1976).

Comments also are requested on an
elternative amendment to the rules on
intervention that would i pose
additional requirements o5 persons

Mondzy, June 8, 1981 | Proposed Rules

(g A | T

secking to Intervene in nucloar licenatng
hearings. In particular, would -be
intervenors could not have a contention
adimitred for hearing under the
alternstive formulation if the documents
end other information submitted fail to
durmonsirate that there exists a genuine
tseue of materinl fact to be heard. The
NRC officia!) suthorized to rule on
interventionr, matters could vee his or her
technical knowledge in deciding
whether & genuine issue of fact exists,
Further, the alternative amendment
would require the fucts asserted in
support u} & contention to bie sulficient
1o s\ate & prima focie cuse. Finully, a
contention raising only an issue of law
would not be admitted for hearing but,
rather, would be deciced on the busis of
briefs end/or oral ergument in
sccordunce with procedures to be
established by the NRC presiding
officer.

2. Limit or Interrogatories

Currently, parties to NRC proceedings
may file interrogatories on the other
parties without eny specific limit. The
Commisslon is requesting comment on 8
proposed rule which would provide that
unless leave to file additional
interrogetories is granted by a licensing
board, pertics mey not file more than 0
interrogatories on another party in @
single NRC proceeding. This rule would
apply to ell NRC proceedings including
hearings on construction permit and
operating license applications, license
smendment proceedings, antitrust
hearings, and enforcement proceedings,
For purposes of the rule, in determining
what constitutes &n interrogatory, euch
subpart of a question (whether or not
designated as such) would be
considered as an interrogatory, except
that reques!s for supporting reasoning
relied upon or the name of a witness
who will testify on & matter covered by
an interrogatory response will not covmt
s separate interrogatories. The rule
would be applied in NRC proceedings
prospectively. Thus, regardless of how
many interrogatories & party h.s filed
prior to the effective date o? the rule, it
could still file sn sdditional 50
interrogatories on each party if the
period for discovery has not been
closed

The Board may grant requests to file
interrogatories exceeding the limit et
forth in the rule if it determines that ()
a response to the extra interrogatotics is
essential for the party to adequately
piepare its case, taking into account the
number of contentions in the procev:!
the complexity of issues. and timiog of
issugnce and number of stalf/applic ot
documents; (b) the information soughit i
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PLART e~ HESQF FRACTICE FOR
POLESTIC LICEISRIG PRUTEEDINGS
L0 n A In R 2004, patug  ph (h)

Is reviced torced s follows

§270 Iriervention,
. . - . .

(1) Nat Yster Wen fiftoen {38Y days
prior to the he'ding of the jeeial
predeating conference pursvant 1o
§ 2.758, or where no fpecial prehearing
cunference is held, fifteen (lsfda s prior
to the holding of the first prchnrf)n.
conference, the {*clmoner thall file a
supplement 1o his petition fo intervene
which must include a list of the
contentions which petitioner secls to
hive litigated in the matter, end the
boses for cach contention set fo: th with
reasonable specificity. The sup;lement
must set forth & concise statencent of the
fiote supporling vech contention
together with referinces to the specifie
sowrees and documents end potiions
thorcol which have been or will be
relied vpon to establish such fecis. A
petitioner who falls to file such &
supplement which satisfies the

-

reguitements of this peregreph with
roRpest to gt teast one contention will

not be porniitted to participate cs @
party, Additional time for filing the
supplément may be granted based upon
a balancing of the factors in paregraph
{e)1) of this scetion,

Option 8 In § 2214, puregraph (b) is
revieod to rend es follows:

2T Intervantion
. - . . .

(15){1) Not Yater than fifteen (33) days
prior to the holding of the special -
prehearing conference pursuant 1o
§ 2781a ot where no special protie
confaenee i
to the holding
conferenve, th
supplementto

s held fifteen (33) € ;’:ifr
of the firs! prehessing

¢ petitioner shall e a

kis petition to in‘crvene

2 7 Ty vond Bailis L EH s |

tyin
§its i i LR
pAor eacktuntesBun e Terthaw ith
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of et furtd o cnncive st 2t el fhie
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Lzttt with rcleroncoes 4o the spesilic
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thorea! which beve boon o will be
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ke podh g svbmisslon or vegueness of
e contintion is sufficiont ground fap
Fojontion.

(5) Inunaking the decigion 88 10
whether a genuine fseue of material fuct
exists, the members of the Bourds may
use thelr technical knowledge to judge
the merit of the contention.

(’4) A conten'ion rulsing on'y en fssue
of taw shill Ve decided on the basis of
briefs or oral Ligoment in accordance
with procedures to be vstablished by the
presiding officer or the Bosrd,

(8) A contention shell not he edmitied
if the facts avserted are Jegally
ivenifielont o support the contention of |'
if the contenticn isimmaterial of ‘i
itoleventto the propor od sction which
fe Lefore the presiding officer or the ‘1
Doard,

2. Bection 2730 Is rovised to reed o
fllows:

§ 2010 Cumpite!
In conpating sny poriod of {ime. the

day of the sct, event, or defeult afier

which the designated period of time

begins to run is not included. The Jest

gy of the period so compnited is g

inchidied onless it is a Sutnrday. Sondoy, |

or icpal boliday atthe place vhere the
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notlce onp. et is sirved a by il
fiv e (8) duys shall be witds d Lo the
prescrilud period. Only to (2) days
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shill be dded when a dooument ls
scrved by e\gn-n mail.

3.1n § 2712 puragraph (c) is revised
10 read us follows:

§2712 Service of papers, methods, proof.
. . . . .

(¢) How Service may be made. Service
niay be made bﬁ personal delivery, b
first class, cortified or registered mai
including air mail. by telegraph, or as
otherwise authorized by law. Where
there are numerous parties to a
proceeding, the Commission may make
special provision regarding the service
of papers. The presiding officer may
reguite service by express mail,

- . . . .

4.In § 2720, puragraph (h)(2){ii) is

revised 10 read as follows:

§ 2720 Subpoenas.

(h) LR
2 249

(i) In addition. a party may file with
the presiding officer written
irterrogatories 1o be answered by NRC
personnel with knowledge of the facts
designated by the Executive Director for
(jerations. Upon a finding by the
presiding officer that answers to the
irterrogutorics are necessary to a proper
decision in the proceeding and that
gnswers Lo the interrogatories are not
reasonably obtainable from any other
source, the presiding officer may require
that the stafl answer the interrogatories.
The lim'ts on the number of
interrogatories that may be served on @
r..n‘\' pursuani to § 2.740b apply to the
841l ]
- . . . .

5 In § 2730, puragraph (h) is added
which reads as follows:

§2730 Motions. *

o o s

{h) Where the motion in question is 8
motion to compe! discovery under this
section or § 2.740(0). parties may file
gnswers to the motion pursuant to
peragraph (¢) of this section. The Board,
in its discretion, may order that the
nuswer be given orally during 8
te!ephone conference or other

e i s

Federal Register / Vol 46, No. 109 / Mondauy, June B 1¢

‘prehesting conferen e, rather than in

writing.
. . . . -

6. In § 2.740b, paragraph (c) is cdded
which resds as follows:

§2.740b Interrogateries to parties.
. . . . .

(c) No party may file more than fifty
(50) interrogatories on ancther party
during the course of the proceeding.
unless leave to do so is granted by the
presiding officer. For purposes of this
section each subpart of & guestion
{whethe: or not csisna\eg as such) is
corsidered as an interrogstory, excepl
that requests for supporting reasoning
relied upon or the name of a witness
who will testify on a matter covered by
an interrogalory response will not count
as separate interrogatories. The Board
will grant leave to file additional
Interrogatories if it determines that: (1)
response 10 the extra interrogatories is
essential for a party to prepare
adequately its case, taking into account
the number of contentions in the
proceeding. the complexity of issues,
end timing of issuance and number of
staff/applicant documents: (2) the
information sought is not ctherwise
reasonably available: and (3) the party
was not improvident in its overal! use of
its first 50 interrogatories.

Dated at Washington. D.C. this 3:d day of
June, 1681,

For the Commission
Samuel ]. Chilk,
Secretory of the Conmission
(PR Doc 8116271 Plled 6581 048 azm)
BILLING CODE 750001+
S S S S el

DEPARTMENT OF TRANSPORTATION
-
Federal Aviation Administration

14CFR Ch.I
[Summary Notice No. PR-81-10)

Pelitions for Rulemzking: Summary of
Petitions Received and Dispositions of
Petitions Denied

aceNcY: Federal Aviation
Administration (FAA), DOT.

181 | Proposed Rules

AcTION: Notice of petitions for
rule.naking and of dispositions of
petitions denied.

DU——————— -

summaRY: Pursuant to FAA's
rulemeking provisions governing the
application. processing. and digposition
o§ petitions for rulemaking (14 CFR P'art
11). this notice contains a summary of
certain petitions requesting the initiation
of rulemaking procedures for the
smendment of specified provisions of
the Federal Aviation Repulations and of
denials of certain petitions previously
received. The purpese of this notice (s to
Improve the public's ewarencss of this
aspect of FAA's regulatory activitics
Neither publication of this notice nor the
Inclusion or omigsion of information in
the summary is intended to affect the
legal status of any petition or its finad
disposition,

DATE: Comments on petitions received
must identify the petition docket numby
involved and be received on or befure
Augus! 10. 1081.

A0LRESS: Jend comments on the
petition in triplicate to: Federal Aviition
Administration, Office of the Chiel
Counsel, Atin: Rules Docket (AGC-204),
Petition Docket No, =~—m, 800
Independence Avenue. SW,,
Washington, D.C. 20591,

FOR FURTHER INFORMATION CONTACT:
The petition, any comments received,
and & copy of any final disposition are
filed in the assigned regulatory docket
and are available for examination in the
Rules Docket (AGC-204). Room 816,
FAA Headgquarters Building (FOB t0\)
Federal Aviation Adminisiration, (00
Independence Avenue SW,,
Washington, D.C. 20501; telephone (200
426-3044.

This notice is published pursuant to
paragraphs éb) and () of § 11.27 of Pt
11 of the Federal Aviation Reguletions
(14 CFR Part 11).

Issued in Weshington. D.C. on June 2 104
Edward P. Faberman,

Assistant Chief Counse!, Regulations am?
Enforcement Division. Federal Aviation
Admipistration.
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14 CFR Part 71
|&irspace Docket No. B1-ACE-~8)

Transition Area, Boonville, Missourl;
Proposed Alteration

AGENCY: Federal Aviation
Administration (FAA), DOT,

AcnON: Notice of proposed rulemaking
(NPRM).

suMmaRyY: This Notice proposes to alter
the 700-foot transition area at Boonville,
Missouri, to provide additional
controlled airspace for aircraft
executing 8 new instrument approach
procedure to the Jesse Viertel Memorial
Airport, utilizing the Hallsville VORTAC
#% 8 vavigational aid.

pate: Comments must be received on or
before July 18, 1981,

ADDRESSES: Send comments on the
preposal to: Federa) Aviation
Administration. Chiel. Operations,
Procedures and Airspace Branch, Air
Traffic Division. ACE-830, 601 East 12th
Street, Kansas City, Missouri 64106,
Telephone (816) 374-3408.

The official docket may be examined
at the Office of the Regional Counsel,
Central Region. Foderal Aviation
Administration, Room 1558, 801 East
12th Street, Kansas City, Missouri,

An informa! docket may be examined
at the Office of the Chief, Operations,
Procedures and Airspace Branch, Air
Traffic Division,

FOR FURTHER INFORMATION CONTACT:
Dwaine Hiland, Airspace Specialist,
Operations. Procedures, and Airspuce

Branch, Air Traffic Division, ACE-532,
FAA, Central Region, 601 East 12th
Street, Kansas City, Missouri 64106,
Telephone (816) 374-3408.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons may participate in
the proposed rulemaking by submitting
such writien data, views or arguments
as they may desire. Communications
should identify the airspace docket
number, and be submitied in duplicate
to the Operations, Procedures and
Airspace Branch, Air Traffic Division,
Federal Aviation Administration, 60

, Easi 12 Street, Kansas City, Missouri
64106. All communications received on
or before July 18, 1981, will be
considered before action is taken on the
proposed amendment. The proposal
contained in this Notice may be changed
in light of the comments received. Ali
comments received will be available
both before and after the closing date
for comments in the Rules Docket for
examination by interested persons,

Availability of NPRM

Any person may obtain & copy of this
NPRM by sulimitting & request 1o the
Federal Aviation Administration,
Operations, Procedures and Airspace
Branch, 601 East 12th Street. Kansas
City, Missouri 64108 or by calling (616)
374-3408. Communications mus! identify
the notice number of this NPRM.
Persons interested in being placedon a
mailing list for further NPRMs should
also request a copy of Advisory Circular

No.11-2 which describies the appliction
procedure.

The Proposal

The FAA is considering an
amendment to Subpart G, § 71981, of
the Federal Aviation Regulations (14
CFR 71.181) by altering the 700-foot
transition area at Boonville, Missour
To enhance airport usage. an sdditioma)
instrument approach procedure 1o th
Jesse Viertel Memorial Airport is heir ¢
established, utilizing the Hallsville
VORTAC es a navigational aid. The
establishment of this new instrume it
approach procedure, based on this
navigational aid, entails alteration of 1.
transition area at Boonville, Missour at
and above 700 feet above ground b !
(AGL) within which aircraft are
provided air traffic control service 1)
intended effect of this action is t¢ v
segregation of aircraft using the
approach procedure under Instrume
anghl Rules (IFR) and other aircrals
operating under Visual Flight Rulvs
(VFR).

The Proposed Amendment

Accordingly, Federal Aviation
Administration proposes to amon
Subpart G, § 71181 of the Federal
Aviaticn Reguletions (14 CFR 7114
republished on Januvary 2, 1081 (40 1 1:
540). by altering the following trun
area:

Boonville, Missourd

That airspoace extendng upwards
feet AGL within & 8-mile r.adivs of the |
Vierte! Momorial Ai-pest (1 atitude 30

N, Longitude 82'41 16 * W) tnd within 4 |
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Federal Bureau of Inveetigation

Advisory Policy Board of the Natlonal
Crime Information Center; Mecting

The Advisory Policy Bourd of the
Nutiona] Crime Informstion Center
(NCIC) will meet on June 17 and June 18,
1081, from 9:00 & m. uniil 5:00 p.m. et the

ed Lion Inn, 20th and Chinden
Bowleverd, Boise, 1duho.

The major topics to be discussed
include:

(1) Stutus of implementation of the
Triderstate Identification Index Pilot
Projent,

{2) NCIC access by campus police
npencies, railroad police agencies and
repional communication centers,

{4) Reorganization of the NCIC Boat
File.

(4) The presentation of proposals
recummended by local a1d state users
of the NCIC Syslem and the quality of
records within the System.

The meeting will be open to the public
v ith epproximately 45 scats available
for seating on a fizst-come first-served
busis. Any member of the public may
file w written statement with the
Advisory Policy Board before or afler
the meeting. Anyone wishing to address
a seasion of the meeting should notify
the Advisory Committee Manugement
Officer, Mr. W, A, Bayse, FBI, at least
twenty-four hours prior to the start of
the session. The noification may be by
mail, telegram, cable or hand-delivered
note. It should contaln the name,
corporate designation, consumer
affilintion or Government designation,
#long with a capsulized version of the
statement and an outline of the material
to be offered. A person will be allowed
not more than 15 minutes to present a
tople, except with the special approval
ot the Chairman of the Board.

Inquiries may be addressed to Mr,
Duvid F. Nomecek, Committee
Munagement Linison Officer, NCIC,
Federal Bureau of Investigation,
Waskington, D.C. 20535, telephone
number 202-324-2600.

Dated Nay 31,1901,

Willigm H. Webster,
Director.

F Doe #1400 Flled 6 020 845 am)
PG CODE M10-00-
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IATIONAL ADVISORY COMMITTEE
ON OCEANS AND ATMOSPHERE

Independent Areas Task Force,
Fisheries Subgroup;

Purenant to section 10{a)(2). of the
Federal Advisory Committee Aot §
USC App (1870). notice is hereby
given that the Fisheries Subgroup of the

e Sl e w4 o R e
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Independent Areas Tesk Forcs (1ATF) of
{be Nationa) Advisury Committee on
Octuns and Atmorphere (NACOA) will
meet Wednesday ond Thursdey, June
17-18, 1081, The Subgroup will meet in
Room 550, Page #2, 3300 Whitehaven
8t., NW, on June 17 and Room 418, Page
#1, 2001 Wisconsin Ave,, NW. on June
18.

The sessfons, which will be open to
the pullic, will convene &t 9:00 a.m. and
adjourn at 4:00 p.m. on Wednesday, June
17 and will convene &t 9:00 8. and
udjourn at 4:00 p.m. on Thursday, June
18, Discussions with non-Federal
oificials on fishery fssues will be
conducied at this meeting. The tentative
agenda is as follows:

Wedoesday, June 17

Room 550, Poge

9:00 8.m.~0.30 8.m.—~Opening Remarks-Jay
Lanzillo

£:90 a.m -10:90 8.m.~Triefing by ’)\n mes
Crutchfield. University of Washington

10:30-12:00 noon—NBricfing by John Mehos,
Liberty Fish Co.

12:00 povn-1:00 p.m.~~Lunch

1:00 5m.~2:00 p.m.—~RNilefing by Douglas
Gardon, Nationa! Food Processors

2:00 pm.~3: pm~Driefing by Lucy Sloan,
National Federation of Fishermen

800 p.u~4: pm.~Discussion of report

Thursday, June 18

Room 418, Page 1

900 8. m.~10:00 a.m.-~Briefing by Gilbert
Radonski, Sport Fish Institute

10:00 8 m.~11:00 a.m —Briefing

1100 a.m ~12:00 a.m.~Briefing by Spencer
Apollonio, State of Maine

12:00 noon-1:00 p.m.~Lunch

1:00 p.m.~4:00p.m~Discussion of report

NACOA has initiated a study to
formulate national goals and oi»jr-ctivel
for the oceans in the decade of the
1080's ahd beyond. To support the
conduct of this study, the Secretary of
Commerce has vstablished the LATF for
NACOA. The IATF will be responsible
for the preparation of prelimina
recommendations in the areas of energy,
fisheries, marine transportation, ocean
minerals, ocean operations and services,
and waste management and pollution,

Persons desiring 1o attend will be
admitted to the extent seating is
avallable. Persons wishing to meke
formal statements should nottfy the
Chairperson of the Subgroup on
Fisheries, Jay G. Canzilio, in advance of
the meeting. The Chairperson retains the
prerogative to impose limits on the
duration of oral statements and
discussion. Written statements may be
submitted before or afler each session.

Additiona} information concerning
this meeting may be obtained through
the NACOA Executive Director, Mr,
Steven N. Anastasion, or Clarence P.

30413

1yl the Steff Member for the Fisheries

Subigroup. The mailing pddress ist

NACOA, 3200 Whitehavin Streel, NW,

(Sui!e 458, Page Building #1),
Nashington, DC 20235,

Stephanie M. Jones,

Administrotive Assistant,

[FF Doc @136 Flied Gobedt) 845 am)

BILLING CODE 2t 1012-M

HATIONAL AERONAUTICS AND
EPACE ADMINISTRATION

{Notice 81-53)

Performance Review Boacd, Senlor
Excout've Service

Aoency: National Aeronautics end
Space Administration.
2cTION: Notice of amendrent,

SURMMARY: In accordance with § US.C.
(4214(~)4)). this Notice amands the initial
NASA Notice 81-20, Performance
Review Bourd, Senior Executive Seivice,
46 FR 12169, February 12, 1081, which
wae subsequently amended by NASA
Notice 8131, 48 FR 20337, April 8, 1981,
This notice further amends the
membership of the Performance Review
Board; Senior Executive Service, by
adding the appointment of John E.
O'Brien (Term expires July 1062) to
replace Gerald J. Mossinghoff (Term
expires July 1082). |

DATE: Effective June 4, 1681,

ADDRESS: Executive Personnel
Management Program, NFD-32, NASA
Headquarters, Washington, DC 20546,
FOR FURTHER INFORMATION CONTACT:
Mr. Philip D. Waller, telephone 202-755«
8825,

A. M. Lovelace,

Acting Administrator.

[FR Doc. 8116622 Flled 6581 848 em)

BILLING CODE 7510-01-M
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NUCLEAR REGULATORY
COMMISSION

Advisory Commitiee on Reactor
stequards, Subcommittee on Class-9

~mecidents; Meeting

The ACRS Subicommittee an Clags®
Accidents will bold a meeting on June
24, 1861 in Room 1046, 1717 H Street,
N.W., Washington, DC to review the
research budget associated with the
Severe Accident Research Program.
Notice of this mpeting was published
}\11!) 19,

In accordance with the procedures
outlined in the Fedoral Reglster on
October 7, 1080 [45 FR 00535), oral or
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writlen statements may be presented by
members of the public, recordings will
be permitted only during those porfions
of the mecting when a transeript Is being
kept. und questions may be acked only
by aembiers of the Subcommittee, its
consuitunts, and Staff. Persons desiring
1o muke oral statements should notify
the Designuted Federal Employee as far
in udviance as procticelle so that
appropriste arrangements can be made
to allow the necessary time during the
mepling for euch stetements,

The entie meeting will be open to
public sttendance except for those
sossions which will be closed to protect
proprietury information {Sunshine Act
Exemption 4). One or more closed
sessions may be necessary to discuss
such information To the extent
precticable, these closed sessions will
be held so s to minimize inconvenience
to members of the public in ettendance.

The agenda for subject meeting shall
be as follows: Wednesday, June 24, 1981,
10:00 a.m. until the conclusion of
business.

During the initial portion of the
meeting. the Subcommitice, along with
any of its consultants who may be
present, will exchange preliminary
views regarding matiers 1o be
considered during the balance of the
meeting.

The Subcommittee will then hear
presentations by and hold discussions
with representatives of the NRC Staff,
their consultants. and other interested
pursons regarding this review,

Further i.i/formation regarding topics
to be discussed, whether the meeting
bus bewn cancelled or rescheduled, the
Chairman’s ruling on requcsts for the
cpportunity 1o present oral statements
#0d the time ellotted therefore can be
ohtained by & prepaid telephone call to
the cognizant employee. Mr. David
Bessette (telephone 202/634-3267)
Letween 815 am. and 500 p.m., EDT.
The Desigrated Federal Employee for
this meetin s is Mr. Gary Quittschreiber.

I have determined. in accordance with
Subsection 10(d) of the Federal
Advisory Committee Act, that it may be
recessary 1o close portions of this
meeting to public sttendance 1o protect
proprietary informuation. The authority
for such closure is Exemption (4) to the
Sunshine Act, 5 U.S.C. 552b(c)(4).

Dated June 3, 1081
Johia C. Hoyle,

Advisoey Committee Managen

W I W iw

nt Officer.
« Fivd 6800 040 am}

PLLING CODE 750001 M
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Aevizory Commiitee on Reastor
Safegunrds, Subzommitice on
Emergency Core Cooling Systems;
Meeting .

The ACRS Subcommitiee on
Emergency Core Cooling Systems will
hold a meeting on June 23 and 24, 1961,

+ at the Westbank Hotel, 4756 River

Parkwuy, Idaho Falls, ID. The
Subcommittee will review the NRC
Programs on Loss-of-Coolant-Accident
(LOCA) and Transient Research, the
LOFT Facility Research Program (Loss
of Fluid Test) and will also discuss the
NRC's FY 1983 Reactor Safety Research
Program Budget. Notice of this meeting
was published May 189,

In accordance with the procedures
outlined in the Federal Register on
October 7, 1080, (45 FR 66535), ora) or
writlen statements may be presented by
members of the public, recordings wiil
be ﬁermllled on { during those portions
of the meeting when a transcript is being
kept, and questions may be asked only
by members of the Subcom aittee, its
consultants, and Staff. Persons de. iring
to make oral statements should notify
the Designated Federal Employee &s far
in advance as practicable so that
appropriate arrangements can be made
to allow the necessary time during the
meeting for such statements,

The majority of the meeting will be
open to public attendance. The
Subcommittee will be considering some
predecisional budget information
associated with the NRC Safety
Research Program Budget for FY 1983. In
order to perform this review, the ACRS
must be able to engage in frank
discussion with members of the NRC
Staff. Therefore it may be neces ;ary to
close portions of this meeting (Sunshine
Act Exemption 9(B)). To the extent
g;acucnb e, these closed sessions will

beld so es to minimize inconvenience
to members of the public in attendance.

The ngenda for subject meeting shall
be as foflowu: Tuesday and Wednesday,
June 23-24, 1981 8:00 a.m. until the
conclusion of business each day.

During the initial portion of tge
meeting. the Subcommittee, along with
any of its consultants who may be
present, may exchange preliminary
views regarding matters to be
considered during the balance of the
meeting.

The Subcommittee will then hear
presentations by and hold discussions
with representatives of the NRC Staff,
their consultants, and other interested
Jersons regarding this review.,

Further information regarding topics
to be discussed, whether the meeting
has been cancelled or rescheduled. the
Chairmun's ruling on requests for the

epportunity to present oral stalements
ond the time alloted Merefore cun be
oLtained by a prepaid telephone call to
the cognizant Designated Federal
Employee, Mr, Payl Boehnert (telephone
202/634-3267) between 815 s.m. and
5:00 pm., EDT. :

1 have determined. in accordance with
Subsection 10{d) of the Federal
Advisory Committee Act, that it may be
necessary 1o close portions of this
meeting to public attendance to protect
1878 NRC Authorization Act 1o review
the NRC Research Program and Budget
and 1o report the results of the review to
Congress. The authority for such closure
is Exemption 8(B) to the Sunshine Acl. 5
U.S.C. 552b(c)(8)(B).

Dated: June 3, 1881
John C. Hoyle,

Advisory Commitiee Manogement Officer.
{YR Doc. 8116873 Filed 6-5-81 643 )
DILLING CODE 7590-01-M

Advisory Coinmittee on Reaclor
faleguards, Subcommittee on Three
kille Island Unit 1; Meeting

The ACRS Subcommittee on Three
Mile Island Unit 1 will hold & meeting on
June 25 and 26, 1981 in Room 1046, 1717
H Street, NW,, Washington, D.C. to
review the restart modifications
required as a result of the TMI-2
accident. Notice of this mecting was
published May 18.

In accordance with the procedures
outlined in the Federal Register on
October 7, 1080 (45 FR 66535). oral or
written statements may be presented by
members of the public. recordings will
be permitted onr' during those portions
of the meeting when a transcript is being
kept, and questions may be <sked only
by members of the Subcommitice, its
consultants, and Staff. Persons desiring
to make ora! statements should notify
the Designated Federal Employee as {ar
in sdvance as practicable so that
appropriate arrangements can be made
to allow the necessary time during the
meeting for such statements.

The entire meeting will be o;.en to
public attendance except for those
sessions which will be closed to protect
proprietary information (Sunshine Act
Exemption 4). One or more closed
scssions may be necessary to discuss
such information. To the extent
rrnciicable. these closed sessions will

se held so as to minimize inconvenience
to members of the public in attendance

The agenda for subject meeting shall
be as follows: Thursdoy and F: day,
June 25 and 26, 1881, £:30 o.;v until the
conclusion of business coch day,

-
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Thursday
April 12, 1984

Part V

Nuclear Regulatory
Commission

10 OFR Perte 2 and 80

Regulatery Roform Proposal Coneerning
Rules of Practice and Ruies fer
Liesnaing Production and Utlilzation
Facllities; Request for Public Comment
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s eay In November, 1081, the NRC
“isnied & Regulstory Reform Tusk Foroe
charged with conducting & detailed
evaluation of the NRC licensing process
for nuclear power plants The
Commission directed the Task Force to

The Task Force reviewed & large
number of proposals for reforming the
asu & process through rule changes
A 1umber of euch proposals were
fo. warded i0 the sslon in & Drelt
Report in November, 1862 ' The fact that
¢ proposal was included in the Draft

indicates only thet & consensus
of Tesk Force members believed thet

evaluation of the propossl was
appropriste. Members of the Task Foroe
frequently held "”"‘:f differing views
on the merits of individua! propossls
Hence. presentation of the proposs!
does not signify thet the particular
proposal necessarily commanded the
support of & majority of Task Force
nembers,

The Draf lomwu reviewed
intesaally Iz :JR . or Advulory Group.
composed parsonn el anc by en
Ad Hoc Commi*tee for .he Review of
Nuclear Reactor Licrosing Reform

als. The latter group. establiehed
by the Comuin'as'on, was composed of
non-NRC persons with experience in the
Commission's licen /ing process and
procedures. In both the Senior Advisory
Group and the Ad Hoc Committes.
different members held quite different
views on the merits of particular

Is, and 80 advised the

on.
On Novembe: 17, 1083, the
Commission discussed the package of
Is ot & public meeting The
ission decided, besed on all the

' The Drah Report contained
chenges

g

proposed rule
backfitiing the hearing process

separation of functions/sx porte and participation
thllehtnnulumuMn' I
aloc i cluded logislative propossls

)

Federal Register / Vol 48, No. 72 / Thursday, April 12, 1084 / Proposed Rules

information before it 10 sulicit public
comment on the entire pachage of
proposals hafore deciding on &
particular cowse of sction with respect
1o any or all of the individusl proposals.
The individual proj thus are not
fon pn: possls, nor do they
necessarily command the nm.poﬂ of s
majority of the Tesk Force. the Senior
Advisory Group, or the Ad Hoc
Commitiee. Rather, they are suggestions
for improvements in the licensing
Enoou which have been brought to the
mmission’'s sttention and on which
the Commission now weeks the vicws of
the public.
As & drefting matter, the proposals heve
been cast in the form of “proposed
rules.” It should be emphasized,
however. thet the present document is
not « notice of proposed rulemaking. If
the Commiseion decides, based upon the
comments received, that & pecticular
propossl warrants adoption through
rulomaking, then & formal notice of
proposed rulemaking will be required

oaTes: Comment period expires Jutie 11,
1964 Comments received after lune 11,
1084 will be considered (f it s practical
to do #0, but assurances of
considerstion cannot be given except as
1o somments filed on or before the due
dete specified herein.

ADDRESS: Submit written comments and
suggestions to: the Secretary of the
Commission, US Nuclear Regulatory
Commission, Washington, D.C. 20558,
Attention: Docketing and Service
Branch. Examine copies of commente
received at: the Commission's Publi
Document Room &t 1717 H Street NW
Washingtor D.C.
POR PURTHER INFORMATION CONTACT:

ames R Tourtellotte, Reguletory

form Task Force. U8 Nuclear

Regulstory Commission. Wushington,
D.C. 20555. Telephone (202) 492-7078

BUPPLEMENTARY INFORMA TION:
Introduction

In November. 1081, the NRC created o
Reguletory Reform Task Force charged
to conduot & detailed evalustion of the
NRC licensing process for nuclear power
plants. The Commission directed thet
the Tusk Force develop propossls for
legilation and for reguletory changes to
improve the licensing process for
nuclear power plants. The Task Force
conducted its review and submitied o
repor identiiying certain deficiencies in
the existing licensing process and
conteining proposals for amendments to
the NRC's letions tg remedy these
deficiencies. This notice of proposed
rulemaking containe amendments to the
*PC's regulations designed to

implement the Task Force's
recommendstions.

The tory Reform Tesk Force
found that the quality of the existing
heering process can and should be
improved. The three principal paris of
the hearing process, |.e.. the soreening

. the actusl conduct of the

wring. and the decisionmaki
process, were c'osely examined end
changes (n all three aress were

d In the discussion which

liows, the improvements proposed
within eath of the three cetegories are
summarizod. A secticn-by-section
anulysis of the proposed changos follows
Ihh soction-by-section analysis expleins

o major proposed changes in more
detail. mwwn. minor conforming
changes of an wditorial or insignificent
nature are not broken nut for specific
discussion.

Maay of the proposed changes are
applicable only 10 “initisl licens'ng

roceedings (a: defined in proposed
fum) and, thervfore, do not affect

edings under Subpart B of 10 CFR

urt 2, “Rules of Practice for Domestic
Licensing Proceedings” 1o modify.
suspend or revoke a license For
example, the proposed crestion of the
screening Atomic Safety and Licensing
Board to rule on hearning requects,
petitions for lesve to intervene and
vontentions is epplicable only to initial
licensing. However, certain proposed
changes will, if adopted, affect sll
agency proceedings. including
enforcement proceedings. Examples in
this cetegory include the proposed
requirement that judicial standerds for
dutermining whether a potentisl party
has standing will be applied to
determine whether & hearing regues! or
intervention petition should be granted
and the proposed eliminstion of the
Atomic Safety and Liceniing Appes!
Bokrd ws an intermediete sppellare
tribunsl

No amendments to Subparte D and E
of Part 2 are proposed st this time
Those subparts specify the additiona!
procedures applicable to standardized
plant designs subject to the
requirements of Appendices M and N of
10 CFR Part 80 Standardizetion is the
subject of & separste rulemaking Any
necessary changes to Subparts D and K
will be addressed in thet rulemaking

L Summary of Improvements
A Screening Process

For purposes of the discussion which
follov 1, the "screening process” refers
to the process for det«rmining whether a
hearing should be held and. if so, what
issues should be heurd by the presiding
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_predictability to such rulings

officer The ::«huq Reform Tesh
Force identified three major ways in
which ihe screening process could be
The firet major improvement
i the proposed crestion of & screening
Atomic Belety and Licensing Board
(“soreeni g b(;’ard"). in u;l:'ul licensing
Mxr' sl reguests bu:lr'r
i '”vl.l o WIS rred
proposed gontentions w referred to
- t IﬁYn:‘:'m.“.d od
ctioe, the pros cer designat
to’nmdum the bearing usually rules on
all such requests The soreening board
will determine whether standing
requiraments have been mey, v . other o
hearing or petition for intervention
should be granted and which
contentions are sdmisaible Late filed
ountentions and issues which the
rresiding officer conducting the hearing
proposes to consider sue sponte will
algo be referred 1o o momza ‘oud for
. zumtmnw of admiesibility As a
centrel “clesringhouse” for hearing
requests. intervention petitions, and
contentions, the sureening board will
add & necessury mensure of ad
naer

resent practice, this predictability s

cking beceuse intervention rulings are
made by numerous Atomic Safety end
Licensing Boards. Public comment is
particularly invited on the advisabilit
of cresting « screening boerd or whether
the existing system permitting the
presiding officer dosignated to conduct
the hearing to rule on intervention
matters and raise issues suo sponte
should be retained.

Second, under existi

Commission

rectioe, & peraon who fulls to meet
rudlml standards of standing may
nonetheless be permitted to intervene
(or to trigger & hearing) in Commission
:rocndm.u See Portland General

Jectric Co. (Pebble § # Nuclear
Plant, Unite 1 and 2), 76-27, NRC
010 (1876). The proposed rule requires
pregiding officers to Igply judicial
n*plnmonu for standing in determining
whether & person may ‘t'r\'nor & hebring
or intervene in an ongoing proceeding
Requiring & persun to demonstrate
standing will belp ensure the sll
participants in NRC prooeedings have
an interest in the proceeding sufficient
to justly their ‘ramclpmon in the
proceeding and the necessary
commitment of additional Commission
resources.

The third proposed improvement
would raise the threshold for the
admission of contentions to essentially
n%.um the proponent of the contention
1o tender pvidence ou.,um‘ the
existence of a genuloe factusl diepute
This is consistent with Supren.e Court

m. See Costel v. Pocific |
tion, 45 US 188 214 (1080
citing Weinberger v. Hynson Westoitt

end Running, Inc.. 412 US. 600 ot 620
621 (1073). Under existing regulations,
onoe & petitionor is sdmitted 1o the
prooeeding he ot she s only required 1o
drefl contentions which set forth the
basis for the contentions with
ressoneble ;rootﬂmy. 10 CFR
2.714(0)(8). No inguiry is made into the
merite of the contention and the
petitioner s under no obligetion to
demonstrate the existonce of sore
factual support for the contentinn we &
preconditon for its acoeptance. in
ctive. this requirement muy be met

Y copying contentions from another

‘:-cndlm involving another resctor
us. an intervenor 1 eed not fully

understend & contention and frivolous
contentions are ensily sdmitted The
increased evidentiary threshold for
admission of contentions will ensure
that frivolous contentions are not

litigoted in NRC proceedings
£ Conduct of the Hearing

A number of improvements are
posed 19 improve the sonduct of the
aring itsell First, under the proposed
rules, pretrial discovery will be mare

ommﬂ::?wom .I;b’ualvo ot -

burdensome discovery, o party will be
required to sign each duoovc%nquul.
answer, cbjection, of mation The
signoture certifies. among other things,
that the ‘uﬂy’o discovery filing is based
on good faith and not primarily for the

purpose of dele ssible discovery
sgoinst the mfy w'm".'ﬁo be

opmo&rlolﬂy_limmd to matters which
form the basis for the sta!f's position on
& given issue; discovery requests mey
not reguire the atafl to perfarm
additional work on metters beyond
what s needed 1o support the stalfs
position on the lssue or 1o explain why
mutiers not relied on by the steff were
not considered.

Second. substential changes are
r:opoud in how evidence is presented

initial licensing proceedings. To the
fullest extent possivle. all evidence,
direct and rebuttal, will be submitied (n
writing: # spocial need for live
testimony, including cross-examinstion,
must be demonstrated In this regard,
cross-examination plans which sssure
that cross-examination would be
meaningful must be submitted to assist
the presiding officer In deciding whether
to permit cross-examinetion. Legs!
scholars and arizics of the current
system have suggestod thet the scientific
end technical issues, well stated and
properly understond, may generally be
amenable to resolution on written

S —

d Rules

p'edings. thet credibility of thy
witnesses usually s not & cen el issue
and thet testimony of & soientific nature
is well-puited to being reduced +»
writing Under existing practice mos!
direct \estimony * |
proveedings s su  aitted in wiiting See
10 CFR 2745(b). Lamitetions on ¢.on-
examinution are aleo desirable because,
although the existing rulee suthorize the
Licensing Boards to Control cross-
exemination, the Boerds often fail to do
80, In sddition, in practice, the value of
cross-examinetion ke often diminished
by unskilled guestioning This results in
o cluttered tval record.

Third, & new slon s proposed

which would allow the board -
or the presiding officer oon the
ubjo:tl‘ - ter llblfx‘ . scree I
’ .
. umun(:‘a

boara could request
the exports to help it determine whether
there is & techinical busis for resching s
vonclusion thet a proposed contention
raines & genuine issue of disputed fuct.
The presiding officer conducting the
hearing could appoint & panel 1o sit with
hiin or her 10 hear the evidinoe on &
particular issue. The panel would then
prepere 8 report with recommendations
or conclusions. Panel members could be
sppointed trom inside or from outside
the agency. but each member would be
*ubject 1o the existing notice «nd
disquelification procedures contained in
2.704.

A number of miscellaneous
improvements are also suggested. The
sua aponte rule, which allows presiding
officers to raine issues on their pwn
mation, would be tightened so the! in all
but the most unusu situntions the

of the hearing woud be confined

to ::o disputed issues of fact properly
placed into controversy by the perties.
to encourage the use of surinsy
Emdum 10 dup:n of tssues prior to

earing. summary disposition motions
could be flled ot any al‘:r of the
proceecing motions which are not
controverted by other parties must be
granted, and en express provision is
sdded to recognize thet the Commission
iy designate o qualified hearing
exeminer to preside in initial licensing
rrouodm.t n lieu of & three member

ivensing board

C Improvements to the Decisionmaking
Process

Several improvements to the
decisionmaking process are also
proposed. The most fundamental s the

ed removal of the Atumic Sefety
and Licensing Appeal Board es an
independent, intermediate
edministrative 57, ellute tribunal The




| Board will function &0 & ptaff
of the Commission with the
responaibility to drah proposed
decigions for Commisaion review It will
0o longer function as wn sdministrative
“eourt of appeals.” This change will
prermit the Commiosion iteelf to
@ tiously resolve the important
icy questions which fraquently arise
the ourse of its licensing end
enforocement proveedings In sddition,
the Commisaion will alao ke able to
exercise o groater degree of superviaion
over the conduct of it proces ,
Pinally. removal of the Appeal Board as
a separate appe'lste tribunal should also
expedite final agency action on
adjudicated matter. by sliminating @
layar of review.

Another major improvement is the
proposed addition of & rule which will
allow the expeditious codification of

ric Tactua! lssues reaclved in initia)

cenaing as regulations
Thio rule !5 intended to preclude the

relitigation of generic factual iesuee
resolved in one p! g in
subsequent proceadings involving
aimilar faciliues or reactors. The rule
would only apply to generic factusl
tssues which are litigated to &
conclugion, {.e. lssues not dismissed on
gummary dieposition or withdrawn by &
perty, to ensure that the merits of the
iasues have been fully considered in the
proceeding. Gnoe resolved, the generic
issue will be expeditiously lasued &s &
proposed rule on the basis of the hearing
racord with & 65-dey period for public
comment If the Commission adopts the
rule afier considering the public
comments, Lue generic issue could not
be litigated in subsequent adjudications
unless apecial circumstances could be
ghown pureuant to § 2.7568

The third proposed improvemen!
would prohibit an intervening party
from filing proposed findings of fact and
conclusions of law, or filing exceptions
10 initial deciaions, ou issues not placed
in coptroversy by that party. Present
practice ite any pexy t file
proposed findings. conclusions of law,
and exceptions on any fague in the
groc»dma. including issues nok raiged

y it. The purpose of this change i to
ensure that presi- g officers and the
agency appells e tribunal e the
Commission, are able to focus on the
disputed issuer in the proceeding ee
presentec and «ued by the parties
with the chief inierest in the (ssue. The
proponent of a contenticn is expected to
present and argue ita case on the
contention much more persuasively than
8 party who elects to argue an issue
only in legal papers filed after the
evidentiary portion of hearing is

voinpleted. Thece filing limitationo are
expecied to improve the decisionmaking
precess by sllowirg presiding officers
and the Commission ‘o focus their
energies on the argwoents made by the
proponents (and opponents) of each
particular lasue.

Pourth, the immediste effectvenzes
rule will be restored for a1l inftiel

~declsior  Following the TMI e&ident.

the ruie was substantielly modified to
require & limited Appeal Board of
Commission review of initial decisions
authorizing construction permite ot
operstion a! more than b nt of full
power Experience geined since the T™]
socident hao shown this restriction on
effectiveness hae not hed a positive
sffect on safety and has bean
procedurally cumbersome. Restoration
of the immediate eflectivenass rule doos
nut affect the right of a party to seek &
gtay of an initial decision purevant to
the provisions of § 2.788

Pinally. under exieting practice. the
Diractor of Nuclear Reactor Regulation
or Nuclear Material Safety and
Safeguards. as appropriate, lssues
licenase authorizged by initial decisions
Under the proposed rules, reaponaibility
for ligense issuance will rest with the
Executive Director for Operations, the
chief staff officer of the adlon.

I1. Baction-by -Bestion Analysle
1. Definitions (10 CFR 24)

Two new definitional sections are
proposed. Proposed § 2.4(r) defines
“initia) icensing" in accordance with
the guidance contained in the 1847
Attorney General's Manual on the
Administrative Procedure Act. See pp
50-51 of the Manual. In general, all
agency proceedings for the lesuance or
amendment of licenses fall within the
definition, but proceadings in the nature
of enforcement or renewal actions are
not tneluded. The definition of “initial
licansing” is added so that procadures
urphuble to “initial licensing" are
clearly distinguished from procedures
which mar be applicable to other tyx;n.
of proceadings Proposed § 2 4(s) defines
the term “presiding officer.” This term io
usad in numerous provisions in Part 2,
but hae heretafore not been explicitly
defined. Note the! the screening atomic
pafety and licensing board (see
proposed § 2.721) ie & “presiding
officer.”

2 Notice of Hearing (10 CFR 2.104)

The primary purpose of revised
§ 2.104 18 to limit presiding offices to
deciding disputed isaves of fact. Section
2104 hes also been reorganized to
clearly distinguish between different
types of applications. Paragraph (a) ie

limited to mandstory construvtien
permit proceedinge The major
difference between this provision and
the existing provisions appliceble te
construction permit is thet
in contested p ings, excopt for
Troues Whiki must be comiderad under
puted Iseudo placedln
antroveray by “Therelore.
the notioe of hearing will mo bonger stete
the! in contested the
presiding officar will automatically
consider the isaues listed in existing
§ 2104(b)(1) Povgnph ‘b) of revised
§ 2104 io applicable to all other notices
of 1.earing for proceedings within te
scope of subpart A of Par 2, except for
antitrust procesdings held in connection
with & CP or OL lcenge. (Thenotice for
antitrus! proceedings is contained in
revised § 2104(c)). Proposed § 2104(b)
differs from the exiating sion
(§ 2104(2)) primarily in that, ae in e
caee of CP procsedings, except for
NEPA issues which must be considered
by the preaiding officer, only
controverted issues will be considered
by the presiding officer. As noted ebove.
proposad § 2304(c). apecifies the notice
of hearing for antitrust proceedings and
is sabstantially the same ao the exieting
provigion (§ 2304(d)) Proposed
paragraph (d) & ddenticsl with existing
paragraph {e)

8. Notice of Opportunity for Hearing (10
CFR 2.18)

Proposed § 2108, “Notice of
Opportunity for Hur\rt" differs in
pevers) minor respects from the existing
provision. Firet, proposed § 2108(2)(2)
reflects the creetion of the sgreen
atomic safety and. oe
proposed § 2.721) b{ spect at the
screening board will rule on requests for
hearing Second, @ new mrag;ph (d)(8)
is proposed which provides that the
notice of opportunity for hearmg will
state that @ person's participation in ;ra
hearing held on the propoaed action
be limited to te iosuss epecified in he
potice of buru%.\uduo cause is
shown for conaldering additional lasues.
This provision is inlendad to ensure that
geraom whose interest may be affected
y the g;oooodmg raioe iscues on &
timely basis by responding to the notice
of opportunity for hearing rather than
waiting until a notice of hearing, if any.
4o subsequently published. Third,
paregraph (e)(1) is changed to designate
the Executive Director for Operations as
the individua! who may take the
Eropoud sction if a timely request for
hearing is not filed The existing
provision designates the Director of
Nuclear Reactor Reguletion o. Director
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of Nuclear Meterie! Ssfety and
Sefeguerdr. The purpose of this change
i to enhance the concept of 8 strong
Executive Director for tions and
ansure m 1 sccopntability for
licensing Pinully. the notice published
pursuant to this section will now be
calleo & “notice of opportunity for
hearing” rether than & “notice of
proposed action.”

¢ Exceptions (10 CFR 2.7000)

A new paragreph (c) is added o0
§ 27008, "Exceptions.” which provides
that the Commission, notwithstending
any other provision to the contrary in
Purt 2. may prescribe such allemnetive
procedures ks it deems necessary in
initiel licensing pvouodinr The notice
oi hearing of opportunity for hearing will
specify the procedures. This provision is
intendad to sllow the Commission to
meke full use of the procedurs!
flexibility allowed under the
Administrative Procedure Act Ser
Vermont Yankee Nuclear Power
Corporation v. NRDC. 425 U 8. 518
(1878)

8. Designating of Presiding Officer,

Disgualification, Unaveilability (10 CFR

2.704)

Minor revisions to § 2704 are
proposed 1o specify thet en
sdministrative law judge ey be
designated by the Commission to
preside at hearings. A conlorming
change in peragraph (d) is eleo proposed
10 ellow the Chiel Administrative Law
Judge to designate & replacement for an
sdministrative law judge who may
become unevailable during the course of
& proceeding :

8. Reguests for Heorings and Petitions
to Intervene (10 CFK 2.714)

Section 2 "14 has been reorgunized
and substantially modified. The major
changes from the existing intervention
rule are as follows:

. tentiel intervenor must meet
judicie) stendards for standing in order
1o be edmitied to an NRC proceeding
Proposed § 2.714(1). The purpose of this
provision is to ebolish the conocpt of
discretionary Iniefvention which the

Commission fire! re i¥ed in Porriond
Genero! Electric Co. [Pebble Springs
Nuclear Plant, Units 1 and 2) CLI-76-27,
4 NRC 610 (1976).

¢ Contentions must be filed at the
time the request for hearing or petition
for lesve 1o intervene is flled Proposed
§ 2714(g)(2). The existing provision
requires only thet an “espect” of the
subject matier of the proceeding be
identified et the time the hearing n?ueu
or intervention petition is filed and final
contentions need not be filed until 15

Thursdey,

duys prior to the special prehearing or
reguiring the filing of contentions
Ahe request for 1 petition fo
tervene is 1o require & entfication
as early as possible in the
proce: The applicant's sefety and
environmente! reports are publicly
svaileble by this time in the
Commission's Public Document and
Local Public Document Rooms
However, since the steff'e
environmental reviews are not
completed unti) after the time for filing
requests or petitions has passed,
amended or additional contentions
besed on the staff environmental
documents may be filed f the e or
conclusions differ significent], - om
those in the epplicant's documents.
Proposed § 2.714(g)(1)(ii). Nor \imely
filings of contentions will not be
emerigined sbsent 8 determingt on by
the screening ASLB or other presiding
officer designeted to rule on contentions
thet the filing should be permitted based
on & balencing of the fectors list2d in
paragraph (c){4). The factors 1o be
considerea in ruiing on late filed
contentions are identical to those
:rulﬁod in the current rule. Therefore,
¢ screening ASLE or other presiding
officer will heve & considerable body of
NRC case law to aseist it in making any
such determinations.
¢ The threshold for admission of
contentions is raised. Proposed
contentions must show that 8 genuine
dispute exists with the applicant on &n
issue of lew, fuct or policy and the
showing must include references 1o the
specific portions of the application
which are dieputed The contention wust
be supported by & concise stetement of
the slleged fects or exvert opinion,
together with specific » wrces and
documents of which the petitioner is
aware, which will be relisd on to
establish the facts or expert opinion.
The purpose of the increesed threshoid
is to ensure thet the resources of all
parties are focused on rea! rether than
imeginery issues.
+ A provision hes been edded
meoood § 2.714(i)(4)) which provides
&t & contention reieing only & issue of
{ew will not be admitted for reeslution
in an evidentiary heering but shall be
decided on the basis of briefs and/or
oral argument.
¢ In initial licen* ng proceedings. the
screening board  J rule on requests for
hearings. petitions for intervention and
contentions contained therein.
(Proposed § 2.714(})). In other types of
proceedings. e g enforcement
Erouedmgu thewe rulings wiil be made
y the presiding officer designated by
the Commission

oril 12, 1984 / Proposed lul

e ————————————h———— T ——— - ———— A ——— R ——————

14701

? Appec!s From Cenain Rulings on
Petitione for Leave To Intervene and/or
Reguests for Hearing (10 CFR 2.71¢c)

Section 2.7144 is proposed to be
mod fied so thet appesals of such rulings
lie with the Commission rather then the
Atomic Safety and Licensing Appesl
Boerd. This change is consistent with
the removel of the Appeal Board as an
intermediete appellete tribunal.

& Consolidotion of Parties of
Construction Permit or Operating
License Proceedings (v CFR 2.715a)

Proposed § 2.715s is ex in
scope. Absent o showing by & party that
its rights would be prejudiced. the
proposed rule would require presiding
officers to consolidate parties in initial
licensing proceedings after first offering
the parties an opportunity to consolidete
voluntagily State and iocel government
entities appearing in NRC proceedings
represent unigue interests. Therefore,
the Commission would not expect
presiding officers to conaolidate these
participants with privete intervenors.

8 Subpoenas (10 CFR £.720)

Discovery against the NRC staff is
tightened in proposed § 27.20(h)(2)(ii)
Specifically, while interrogetories may
seek to elicit fuctual information
reasonsbly reluted to the staff's position
«t the hearing. interrogatories may not
be used to require that staff to explain
why slternative deta, assumptions or
analyses were not relied on in the steff
review. In eddition, interrogatories may
not require the staff to perform
edditions! research or analytica! work
beyond thet needed 10 support the
sta!ls position on any particular matter.
These provisions are intended to evoid
the unnecessary expenditure of scarce
stafl resources &t pretrial st of the
hearing on metters not directly pertinent
1o the staff's position in the heering Of
course. it would still be permissible for &

10 argue 8t the hearing that the
siatf should heve performed sdditional
studies or relied on alternetive dete.
Finally. s specific reference is added
regarding the Commission's Public and
Loce! Public Document Rooms. The
purpose of this provision is to make
clear that if an interrogatory requests
information already in the Public
Document Rooms, such information is
“resonebly obtainsble from any other
source” and, therefore, need not be
provided. A sufficient answer to such &
question would be the title and page
reference to the relevant document.
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gonstruc’.=n permi! &
which there is ¢ tory hearing
{. Late Kled contentions and
revised or new contentions flled after
the staff's environmental documents are
issued will be referred back to the
screening board for & determination of
admissibility, even if filed after the
bearing has commenced Similarly,
{ssues which the presiding officer
proposes 1o reise sua sponte during the
conrse of & poom will be referred
to the screening fora
determination of edmissibility
The board will serve as &
centralized and specialized forum for
resolution of the difficult questions
faced by presiding officers in resolving
{ssues of standing and the admissibility
of contentions. It is expected that the
sareening board(s) develop
substantial e se in resolving these
issues and add s measure of
ctability and consistency to
tervention rulings. This has been
difficult to achieve under mnnt
rcua because 8 multiplicity of
cenaing boards now make these
rulings
A new puragreph (e) is also proposed
to explicitly recognize that the
Commission may appoint & qualified

 sdministrative law judge in lieu of an

atomic safety and licensing board to
preside in its proceedings.

11. Special Assistants to the Presiding
m und Expert Panels (10 CFR

Section 2.722 is revised to permit the
presiding officer, including  screening

rule prow)
exper! panel members to avoid an
evenly divided pane! report. Punel
members may be selected trom either
inside or outside the agency.

All are subject, however, to the notice
and disqualification provisions
described in § 2.704.

12 Motions (10 CFR 2.730)

A new paragraph is added to § 2730

to nmnﬁlrnvido that uncontroverted
motions be granted by the

:nddlnrnoﬁw to the extent authorized
law. In addition, the tenn “presiding
officer” is substituted for the narrow
:o:mna 1o “the Board” in paregreph
e).

13. Examinaticn of Experts (10 CFR
2.7858) ’

A minor addition to } 2783 ls
proposed to make ciear thet
examination and cross-examination of
expert witnesses by technically
qualified individuals mey be permitted
only to the extent that orel direct or
cross-examination is otherwise
mmd. See the discussion of revised

2

14. Ganeral Provisions Governing :
Discovery (10 CFR 2.740)

Seciion 2.740 hes been revised to
ensare that presiding officers have
ample tools to prevent and remedy
unneoessary, burdensome or abusive
disoovery. Proposed paragraph (b)(2)
allows the presiding officers upon his ot
her own ‘nitistive, ot upon & motion for
& protective order, to “imit the use of
discovery, including the number of

interrogetonies 8 party may serve. In
sddition. propased paragreph (g)
requires that every discovery request.
response. objection thereto, or motian
for 8 protective order be signed by the
;::y ot it authorized representative.
signature constitutes s certification
that, among other things. the signatory
hee read the filing and that it has been
filed in good faith and not primarily to
cause deley. Fallure t0 ;t'g negetes the
effect of the document. presiding
officer mey tmpose sanctions if
certifieation is falsaly made.

18. Bvidence (10 CFR 2.743)
Section 2.763 is substantially revised.

The mejor pm: changes, spplicable
cﬂlnto initial ing proceedings, are
as follows:

¢ Direct and rebuttal testtmony will
be submitted in written form unless
otherwise ordered by the presiding
officer for cause. A schedule for
the fil such testimony s
(o:lobl'u ed in proposed paragraph

i8).

¢ Cross-exemination s permitted only
upon the request of a party filed within
10 days aftar service of the written
testimony concerning & particular issue.
Cross-examination is available to an
tnlowcnh&pmy only on those issues
on which the requesting party hes
profferad an sdmissible contention. This
is & departure from the present practice
{n which orel cross-examination s the
rule rather than the exception and which
does net necessarily limit uross-
examination by an intervening pun‘ to
issues proffered by it The NRC stafl o
governmental represenistive pdmitted to
the proceeding pursusnt to § 2.715(c).
and the license applicant may move 10
cross-examine on any adm:tted
contention in the proceeding The
proposed rule places the burden of
establishing the need for cross-
examinetion on the requesting party,
including the WRC stafl, & governmental
representative and the license spplicant.
A motion 10 cross-examine, among other
things. must include & detailed cross-
examinstion plan and & stetement as 10
why written testimony could not
establish the same pointa. See proposed
paragraphs (b)(5)=(8). The cross-
examination plan will be kept
confidential by the presiding officer until
the completion of the cross-examination,
if allowed, st which time it will be
inserted into the record. This provision
{s intended to ensure an adequate
record is made for possible uppellete
review of orders granting or denying
croes-examination.




Federal

16 Authority of Presiding Officer To
Dispose of Certain Issues on the
Pleodings (10 CFR 2.748)

Section 2.740 (s modified in two
respects. First, the rule ss proposed
would permit summary disposition
motions to be file¢ at any time duri
the proceeding rether then. se provi ed
in the existing rule “within such time as
may be {ixed by the presiding officer ™
This chenge is intended to give the
purties maximum flexibility to file such
motions and to meke it possible to
terminate litigation 8! eny point during
the proceeding when It becomes
apparent thet & genuine issue of fect is
o longer in dispute Second. the

osed rule eliminstes the present
prohibition against determining on
summary disposition the ultimete issue
us 1o whether & construction permit
should issue. This prohibition is
UNNecessary.

17 Proposed Findings and Conclusions
(10 CFR 2.754)

Paragraph (c) of § 2754 is revised to
limit filings of proposed findings of fact
end conclusions of law by perties who
do not have the burden o} proof or who
have only & limited interest in the
proceeding to those issues placed in
contention by the party. The proponent
of & contention is responsible for making
its cawe on the issue 6t the hearing The
rovision recognizes that the proponent
of & contention is in the best position 1o
present the arguments in support of the
contention &nd is intended to ensure
thet presiding officers are not tnundated
with & multiplicity of extraneous filings
freon persons with no stake in the
resolution of & particular issue. Since
license applicents have the burden of
proof and the NRC steff has & generel
interest in the proceeding to ensure thet
the public hea!th and sefety and
environmenta! values are protected. the
limitatior on filings in paragraph (c) are
not appliceble to either; each has an
obvious interest in filing proposed
findings and conclusions on most, if not
81l contestec is ues. Presiding officers
will be expectec to strike those portions
of proposed findings and conclusions of
law filed in contravention of thie
section

18 Authority of Presiding Officer To
Re julote Procedures in o Hearing (10
CFR 2.754)

Section 2.754 is revised to meke
mandstory the Commission's presently
permissive admonition the! presiding
officers should limit the number of
witnesses whose lestimony may be
cumuletive, strike argumentative,
repelitious, cumwiative, or irrelevant

.
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evidence. This i intended to tighten up
the proceeding end produce & betier

18. Codificotion of Generic Factual
Jssves Resolved in Initial Licensing
Proceedings (10 CFR 2.75680)

A new § 27568 is proposed. This
svction requires thet generic factual
issues resolved in initin! licensing
proceedings be considered for
promulgetion as final Commission rules
after public comment is sought in
sccordance with the rulemeking

ovisions of the Administrative

dure Act. The pumu of this
provision is 10 ensure ha! generic issues
resolved in an evidentiary proceeding
are not relitigated in subsegquent
proceedings. Generic factusl issue:
codified e fing! rules will be subject to
challenge in Commission licensing
procee only to the extent permitted
under the mmm visions of § 2.758,
“Considerstion sion rules and
reguletions in adjudicatory
proceedings.” i.# upon & showing of
special circumstances.

20 Initial Decisions in Contested
Proceecings on Applications for Facility
Operoting Licenses (10 CFR 2 7600)

Section 2.780s is revised to revoke the
1979 relaxation of the suo sponie rule for
review of uncontested matters by
sdjudicatory boards See 44 FR 67088
(November 23. 1079). Experience under
the relaxed standard has indiceted tha!
issuer have been reised suo sponte
which do not warrant such
consideration. For example, contentions
raised and later dropped by intervenors
have been adopted by some Licensing
Boards with little apparent regard for
the seriousness of the issues involved.
Accordingly, the suo sponte authority of
presiding officers to raise new issues
will be limited to extraordinary
circumstances and is to be used
sparingly A similar change is proposed
10 be made to § 2.785(0)(2). Any issue(s)
proposed to be raised suo sponte by the
presiding officer conducting the hearing
is 1o be referred with an explanation to
the screening Atomic Safety and
Licensing Board for & determination
whether the matter should be
considered &t the hearing.

21 Appeals to the Commission From
Initial Decisions (10 CFR 2.762)

Section 2.762 is revised to provide tha!
an intervening party may file exceptions
only on those ‘ssues which the party
placed in controversy ot sought to place
in controversy in the procee is
will reverse the rule established in
Northern States Power Co. (Prairie
Island Nuclear Genersting Plant, Ur..# 1

and 2). ALAB-244. 8 AEC 857, 868 [1074),
that &n intervenor can appeal on

issues, whether or not resed by his or
her own contentions. The retionale for
this revision is the same as that
discussed in regerd to proposed

§ 2.754(¢). supro

22 Immediote Effectiveness of
Decisions Diresting lssuance or
Amendment o Construction Permit or
Operoting License (10 CFR 2.764)

Section 2.764 s revised to retum 1o
the pre-TM rule thet initie] decisions of
presiding officers are immediately
effective. Accordingly, it is proposed
thet paregraphs (o; t 24 (f). which

ide for Board and/or

mmission considerstion of
effectiveness of initial decisions
wutho construction permits and
operating Jcenses ol @ ester than %
puwer, be deleted. The Commission has
tentotively concluded the the lessons
learned from T™MI have been sufficiently
factored into the licensing and
roguletory process 1o make limited
Commission review on the question of
eHectiveness no longer necessary. Steys
of initial decisions may continue to be
sought in sccordance with the
provisions of § 2.788.

29 Elimination of the Atomic Safety and
Licensing Appea! Board (10 CFR 2. 785.
2.786. and 7.7€7)

The Commission proposes to delete
§4 2.785, 2.766 and 2767 These
ﬂoviulom establish and describe the

nctions of the Atomic Safety and
Licensing Appeal Board. Unlike most
agencies. the Commission's adjudicative
process resembles thet of the Federal
Court eystem. The Commission sits &8
the sdministrative "supreme court,” the
Appeal Boarde sit as the sdministrative
“courts of appea!l” and Licensing Boards
and edministrative law judges sit &8 the
“district” or trial courts. The
amendments would substantially
change the existing (hree-tieced
adjudicetive structure of the NRC by
elimineting the Appeal Board as the
middle rung of this s. While the
Appes! Board would retain its existing
review functions, it will function as &
steff office of the Commission. It will not
issue decisions, but will prepare draft
opinions and rulings for the
Commission. Afier appropriste review,
the Commission will issue its decision
Thus, the Appesi Board will function as
o Com=ission staff office responsible
for reviewing and drafting decis’ons on
sdjudicatory matters, rather than @ &n
intermecinte appellste tribune)
Eliminetion of the imtermefiate trivuns!
would have several benefits. Pirst the



mtﬂuwﬁy. ues of : policy
naturs arise during the course of ite
Iwud.olu.l:uuo{"
Appeal Board and possible
Commission review should expedite
fina! agency action on & 103
matters. Third, some duplicetion
resouwrce commitment would be
eliminated since the need for separste
review by the Commission's offices of
Evalustion and General Counsel
hc%\dwr:duoo& E
Conforming changes to § 2.786 are also
prepuscd to eliminate references to
stays of Appesa! Board decisions.

M. Appendix A to rart ¥

“Statement of General Policy and
Procedure: Conduct of inge for
t\e lasuance of Construction Permits
and Operating Licenses for Production
and Utilizetion Facilities for Which e

is Required Under Section 180a
of the Atomic Act of 1054, as
Amended." is proposed 10 be deleted as
unnecessury.

28. License Reguired (10 CFR 80.10)

Two conforming changes tc § 5010
are proposed to note that the Executive
Director for Operatio s rather than the
Director of Nuclear Reactor Regulation
will issue limited work suthorizations.
This is consistent with the revieions
discussed supra, which provide that the
Executive Director rether than particular
Office Directors will issue licenses
suthorized after hearirg.

Paperwork Reduction Act Review

The Nuc'ear Regulatory Commission
has submitted this proposed rule to the
Office of Management and Budget for
such review as may be sppropriate
under the Paperwork Reduction Act of
1980, Pub. L. 26-511, 94 Stot. 2812, M4
US.C. § 3501 of seg.

Regulatory Flexibility $tatement

‘The rule will reduce the
! burden on NRC licensees by
the hearing process. The

impact on intervenors or potential
intervenors will be neutral. While
intervenors or potential intervenors will
bave to meet & r threshold to gam
admission to NRC proceedings an
thereby, incur some additione! economic
costs in praparing its request for hearing
or intervention resuest, the proposed
improvements should reduce an
Interveaors Tosts once the hearing
commeaces. Thus, in accordance with
the Regulatory Flexibility Act, 8 US.C.
§ €05(.), the NRC hereby certifies that
this rule, if promulgeted, will not have &

{ econnmic impect upon &
tial number of small entities.

List of Subjects
10 CFR Pont 2

Administretive prectice and
procedure, Antitrust, Byproduot
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Sex disarimination,
Source muterial, Spec'al nuclear
meterial, Waste treatment and disposal.

10 CFR Part 80

Antitrust, Classified information, Fire
nvmuon. Incorporation by reference,
tergovernmental relations, Nuclear

plants and resctors, Pensities,
adistion protection, Reactor siting
criteria, Reporting and recordkeeping
requirements.

Pursuant to the Atomic Energy Act of
1064, as amended, the Energy
Reorgunization Act of 1974, ae amended,
and Sections 652 and 553 af Title 8 of the
United States Code, notice is hereby
given that adcption of the following
amendments to 10 CFR Perts 2 and 80
are contempieted:

It is proposed thet 10 CFR Parts 2 and
50 be amended as follows:

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCELDINGS

1. The suthority citation for Part 2
continues to read as follows:

Authority: Secs. 101, 68 Stat. 048, 953 (42
US.C 2201, 2231); sec. 191, as amended, Pub.
L 67015, 76 Stat. 400 (42 UB.C. 2241): sec.
201, Pub. L. 93438, 68 Stet 1242 as amended
by Pub. L. 84-79. 80 Stat. 418 (42 US.C 881 )

(Section 2101 aleo issued under secs. 53,
62, 61, 108, 104, 108, 08 Stat. 830, 932, 835, 830,
£37, 938, o¢ amended (42 U.S.C. 2073, 2003,
211, 2153, 2154, 2135). sec. 102, Pub. L 91100,
83 Stat 853 (42 US.C €332); sec. 301, 88 Stat.
5240 (42 US.C. 5871). Sections 2102, 2104,
108, 2721 also issued under secs. 102, 108,
104, 105, 189, 68 Stat. 936, 837, P38, 064 BLS. as
(42 US.C. 2132, 2133, 2104, 2135,
2238, 2239). Sections 2.200-2.200 also issued
under sec. 106, 68 Stut. 055 (42 US C 22%):
sec. 200, 88 Stat. 1240 (42 US.C. 5646)
Sections 2.600-2.608, 2.730, £.77¢ also issued
under sec. 102, Pub. L. 91-100, 83 Stat 853 (42
U.S.C 4332). Sections 2.7008, 2.710 also
issued under 5 US.C. 554 Sections 2754,
2.760. 2.770 also issued under 8 US.C 657
section 2.790 &lso issued under sec. 10° 68
Stat 836, as amendec (62 US.C 2133)
Sections 2.800-2.807 aloo issued under §
US.C 553 section 2 808 also issued under §
US.C 858 and sec. 102, 83 Stat, 883 (2 UBC.
#332). Section 2.800 aleo lssued under S US C
853 and sec. 20, Pub. L 05-200, 91 Stet 148
(62U S.C. 2008).

2. In § 24, puaragreph (1) is
redesignated as paragreph (u),

L
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paragreph (o) is redesignated as
ph (r). and new paregraphs s)
«nd (1) are added to read es follows:

§ 24 Definitions.

. . . . .

(s) “Initial Boensing” includes any
proceeding on an epplication for e
construction permit, oponnm licenwse,
or any other license for a fecility or
other activity, or for any amendment or
modificetion thereof, but normslly does
not include licensing inge
nvolving the renewal, revocetion,
suspension, annulment, withdrawsl, or
ageni.y-initisted modification or
amendment of licenses. _

(1) “Presiding officer” meana one or
more members of the Commission, an
sdministrative law judge, an atomic
sufety and licensing board,  screeing
atomic safety and licensing hourd, or @
named officer who hes been delegated
authority to preside in an evidentiary
hearing under this chapter.

8. Scction 2104 is revised to reed as
follows: "

§ 2104  Notice of hearing.

{a)(1) In the case of an applicetion for
the issuence of 8 construction permit for
© hcﬂnz of the type described in
§ 50.21(b) or § 50.22 of this chapter or &
testing facility, the Secretary will issue &
notice of hearing to published in the
Federal Registar as required by law at
least thirty (30) deys, prior to the date
set for hearing in the notice." In
addition, the notice (other than & notice
pursuant to paragreph (c) of this section)
shall be issued as soon & precticable
after the application has been docketed.
Provided, that f the Commission,
puzeuant to § 2.101(e)(2), decides to
determine the acceptability of the
application on the basis of ite technical
adequacy s well &s completeness, the
notice shall be issued as soon es

cticeble after the application has

en tendered. The notice will state:

{i) The time, place, and nature of the
hearing and/or prehearing conference, if
any;

(i) The authority under which the
hearing is to be heid:

(iii) The matters of fact and law to be
considered; and

' If the notioe of hearing does not specity the time
and place of initis] hearing o subsequent notice will
be published ir the Federal Register which will
provide at less! thirty (30) deys notioe of the time
and place of the! hearing After this notice s given
the presiding officer may reschedule the
commencement of the initial hearing for & later de'e
or reconvene & recessed hearing withou! agein
providing thirty (80) deys nolice.
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{iv) The time within which answers 1o
the notice i petitions for leave to
inwervene shall be filed.

(2) Exvept in the cese of &
construction permit proceeding noticed
pursuant to rumw fr) of this section
#nd unless the Commission determines
otherwise. the notice of hearing will
stete in lmorlemmmion of peragreph
(@3(1)1iii) of this section:

(i) That, if the procr vding is not e
contested rroendm.. the presiding
officer will determine (A) withow
vonducting ¢ de novo evalustion of the
spplicetion. whether the epplicetion and
the record of the proceecing contain
sufficient informstion, and the review of
the spplication by the Commission’s
s1afl hus been adeguate. to support the
sufety ﬁndin’o required by the Atomic
Energy Act of 1064, es emended.

d v be made and the issuance
of the ronstruction permil proposed by
the Executive Director for retions,
and (B) if the application is for &
construction permit for e nuclear power
resctor, & testing fecility, & fuel
n:rooomn. plant, or other facility
whose construction or operation has
been determined by the Commission 1o
heve @ significant impact.of the
environment whether the review
conducted by the Commussion pursuant
1o the Nationa! Envirormenta! Policy
Act (NEPA) hes been sdeguete.

{1i) Thut regardiess of whether the
proceeding is contested or uncontested,
the presiding officer will, iv accordance
with Part 51 of this chapter:

(A) Determine whether the
requirements of section 102(2)(A).1Q)
and (E) of the Natiana! Environmental
Policy Act and Part 81 of this chapter
have been complied with in the
proceeding.

(B) Independently consider the fina!
belance among conflicting factors
conteined in the record of the
proceeding with @ view to determining
the lpg:oprim action to be teken; and

(C) Determine whether the
construction permit should be issued,
denied. or appropriately conditiorad to
protect environmenta! values.

(b)(1) In the case of any other
application within the scope of this
subpart in which the presiding officer
hes cetermined that e hearing should be
held. the Ennidx:m officer will issue &
notice of hearing to be published in the
Federa! Reglister as required by lew &t
least fifteen (15) days prior to the dae
eet for hearing in the notice. The notice
will stete

(1) The time, place. and nature of the
hearing and/or preheering conference. if

any:
(ii) The authority under which the
hearing ie to be held;
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{ili) The metiers of fact and lew to be
considered; end
(iv) The time within which anewers Yo
the natice or pe’ tion for lesve 10
intervene shall be filed.
‘ (2) Exoept in‘\ho oare c:: an opereting
icense ing noticed pursuant to
paragreph ac) of this section, and unless
the ission Eetermines otherwise. if
the epplicetion is for an operating
license :w ; nuclesr hp'o’wormc\m .
testing facility. or reprocess
ﬁ‘um or other fecility whose opor‘l%on
s been determined by the Commission
1o heve & significant impact on the
environment. the notice of hearing will
state in implementetion »f peregraph
(b)(1)(14i) of this section that the
presiding officer will determine whether,
ine ance with the requirements of
Part 51 of this chapter, the operating
license should be issued as proposed.
() In &n application for & construction
rmit or an operating license for &
acility on which a hearing is required
by the Act ot this chepter, or in which
the Commission finds thet e hearing is
required in the public interest to
consider the antitrust uspects of the
applicetion. the notice of hearing will,

ess the Commission determines
otherwise, stete:

(1) A time of the hearing. which will
be as soon &s practiceble after the
receip! of the Attomey Genera!'s advice
and.complianoe with sections 105 and
169e of the Act and this part:*

(2) !‘hmd officer for the
hearing shall be either an
sdministretive law judge oran atomic
safety and licensing board esteblished
by the Commiasion or by the Chief
Administretive Judge af the Atomic
Safety and Licensing Board Panel.

i(5) That the nmmg officer will
congier and decide whether the
activities under the proposed license
would create or maintain e situstion
inconsistent with the antitrust laws
describet! in section 1058 of Act; and

{4) That matters of radiological heslth
and sefety and common defense and

* A4 permitied by subsection 108¢ af the Act. with
@eepect to procesdings in which an epplication for 8

construetion permit was flled prior to December 16 -

1970. and proceedings in which & writier regues! for
antitrus! review of an epplicetion for an operating
license 0 be wsued section 1040 has been
made by 8 person who intervened or sough! by
timely wriiten notice to the Commission to
intervene In the construction penri: proceeding for
the facility & obtain & determinstici: of antitrust
considerstions ar 1o advance o jurisdictional basie
for such determinetion within 25 deys afier the dote
of publication in the Faderal Register or notice of
filing of the application for an opersiing license ar
December 16. 1970, whichever i later the
Gommission mey issue & construction permi! or
operating license which contains the conditions
specified in § 50.55b of tue chapter before the
antitrus! aspects of the application are finally
resolved

14705

security. and matiers raised under the
Netiona! Environmental Policy Act of -
1960, will be-considered st another

hearing for which & notice will be
published pursuant to paragrephs (e)
and b) of this section, unless otherwise
suthorized by the Commission.

(d) The Secretary will give timely
notice of the hearing to all parties and to
other persons, if any, entitled by lew to
notice. The Secretary will transmit &
notice of hearing on an application for &
fecility icense or for & license for
receipt of waste radiosctive materiel
trom other persons for the purpose of
commercial disposél by the waste
disposal licensee or for s license 10,
receive and possess high-level -~
redicactive waste ot o geologic
reposi operations ares pursuant to
Part 60 of this chapter to the Governor
or other appropriete official of the State
and to the chiel executive of the
municipality in which the fecility is to
be located or the activity is to be
conducted or, if the facility is not to be
loceted or the activity conducted within
& municipality. to the chief executive of
the county (or to the Tribal nizetion
if it is 10 be #0 locsted or conducted
within an Indian reservetion).

& In § 2105, the section heeding the
introductory text of paragraph (b, and
paragrephs (a). (d). and (e) he revised
to read es follows:

§2.906 Notice of opportunity for hearing.

{8) If & hearing is not required by the
Act or this chapter, and if the
Commiesion has not found thet e
hearing i in the public interes.. it will,
prior to ecting thereon, cause to be
published in the Federal Register &
notice of opportunity for hearing with
respect to an application for—

(1) A licenze for e facility:

(2) A license for receipt of waste
radioactive meteria! from other persons
for the purpose of commeruial dis 6l
by the waste disposal licensee.
licenses issued under Part 61 of this
chepter shell be so noticed.

(8) An amendment of & license
specified in paragraph (8)(1) or2) of

is section and which involves &
significant hezards consideration;

{4) A license to receive and possess
high-level redioactive waste et &
geologic repusitory operations ares
pursuant to Part 80 of this chapter.

(b) The notice of opportunity for
hearing will set forth—

. .

(d) The notice of opportunity for
hearing will provide thet within thirty
(30) deys from the date of publication of
the notice in the Federal Register. or
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such lesser period ecthorized as the
Commission may specify:
1) The applicant may file & request

screening Atomic Safety
Licensing Bourd deteimines that good
cause for considering additions! issues
is shown in accordance with the

(o)) f o T hearing

@)(1) I no request for a is

within the time prescribed in the

notice. the Executive Director for
Opereaiions take the
action, inform the appropriste State and
local officiels, and publish in thy Federal
Register & notice of issuance of the
license or other action.

(2) If & request for & hearing is fled
within the time prescribed in the notice,
the sareening Atomic Sefety and
uouut:: board will rule an the request
o with the provisiots of

4

. . . . .

6. In § 2108, paragraph (a) ie revised
to read as follows:

§ 2108 Notice of issuance.

(&) The Executive Director for
Operations will cause to be published in
the Federa! Register notice of, and will
inform ihe State and local officials
specified in § 2.104(d) of the issuance of:

(1) A license or an amendment of a
license for which a notice of opportunity
for hearing has been previously
published; and

{2) An amendment of a license for a
facility of the type described in
§ 50.21(b) or § 50.22 of this chapter. or &
testing facility, whether or not & notice
of opportunity for hearing has been
previously published.
. L ] . . N

6. Seclion 2.700 is revised to read as
follows:

§2.700 Scope of Subpart.

The general rules in this subpart
mvm wre in all adjudicetions

tiated by the issuance of & order to
show cause, &n order pursuant to
§ 2.205(e), & notice of hearing, & notice of

ty for hearing issued pursuant

to § 2105, or & notice issued pursuant to
§ 2.102(d)3).

7. In § 27008, paragraph (c) is added
to read as follows:

§ 27008 Exceptions.

{¢) Notwithstanding any other
o [ehopan b A Ao
any censing
Commission may prescribe such
w:c’:'d:'m it dmn: n;ouury. The
no opportunity for or
notice of hearing -3'1 apd.m

ures.
8. n § 2.708, puragreph (o) is revised
to read as follows:

2703 Notice of hearing.

(a) In & proceeding in which the terms
of & notice of hearing sre not otherwise
prescribed by this part, the order or
notice of hearing will state:

(1) The nature of the hearing and ite
time and plece, or & statement that the
time and place will be fixed by
subsequent order:

(2) legal authority and
jur sdication under which the hearing is
to be held;

(3) The matters of fact and law
asserted or to be considered: and

(4) The time within which an answer
or petition for lesve two intervene shall
be filed.

“ In § 2.704, paragraphs (a), (d)
wntroductory text and (d)(1)(i) are
revised to read as follows:

12704 Designation of presiding officer,
disqusitficetion, unsvelisbility

(@) The Commission may provide in
the notice of hearing that one or more
members of the Commission. an
administretive lew judge. an stomic
safety and licensing board, or a named
officer who has been delegeted final
authority in the matter, shall preside. If
the Commission does not so provide, the
Chairman of the Atomic Safety and
Licensing Board Panel will issue an
order designating an atomic safety and
licensing board eppointed pursuant to
section 191 of the Atomic Energy Act of
1054, as amended, or, {f the Commission
has not provided for the heering to be
conducted by an atomic safety and
licensing board, the Chief
Administrative Law Judge will iseue an
order designating an administrative law
judge appointed pursuant to section 3106
of title § of the United States Code.

(d) If & presiding officer or &
designeted member of an atomic sefety
and licensing board becomes
unavailable during the course of &
heering. the Commission, the Chief
Administrative Lew Judge, or the
Chairman of the Atomic Safety and
Licensing Board Panel, es appropriate,
will designete another presiding officer
or atomic sefety and licensing board
member. If he becomes unevailable after
the hearing has been concluded:

1)(i) The Commission ot the Chief
Administrative Law Judge. os
appropriste may designate another
presiding officer 1o meke the decision: or

10. Section 2.714 is revised Lo read s
follows:

§ 2714 Reqguests for hearings and
petitions to Intervens.

(8) Requests for humr . Any person

whose interest be affected in &
roceeding noticed pursuant to
§ 2102(d)(3), 2108, 2.202, or 2.204 may

e & writien reques! for hearing which
includes the information specified in
puragreph (d) of this section. The
request shall be filed within the time
mcmod in paragreph (c) of this section.

requestor must aleo file a list of the
contentions which the requestor seeks to
heve litigeted in the hearing within the
time specified in puragraph (g) of this
section

(b) Petstions to intervene. Any p-raon
whose interest may be affected by &

ding in which & notice of hearing
us been pubiished and who desires to
participate as @ perty in such ¢
rroondm; shall file @ written petition
or intervention which includes the
information !&ocmod in peragraph (d) of
this section. The petition shall be filed
within the time specified in paragraph
(¢) of thie section. The petitioner must
&lso file o list of the contentions which
titioner seeks to have litigated in the
earing within the time specified in
paragreph (g) of this section.

{¢) Time for filing requests for hearing
and petitions to intervene (1) A reques!
for hearing shall be filed not later than
the time specified in the notice of
opgoﬂumty for heuring or notice
published pursuant to §§ 2.102(d)(3),
2.202 or 2.204.

(2) A petition for leave to intervene
shell be filed not l4ter than the time
specified in the notice of hearing.

(8) Non-timely filings will not be
entertained absent @ determination by
the Commission or the presiding officer
designated to rule on the intervention
petition or request for hearing, that the
intervention or hearing should be

ented based upon 8 bals. g of the

ollowing factors in add! o those set
our in paragraph (f) of this section:

(i) Good cause, if any, for fallure to
file on time.

(ii) The eveilebility of other means
whereby the requestor's or petitioner's
interest will be protected

(1il) The extent to which the
requestor's or petitioner's part'cipation
mey reasonebly be expected to assist in
developing e sound record.
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{iv) The extent to which the
requestor’s of petitioner’s interest will
be re nted by existing 'Kmn

{v) extent to which uestor's
of petitione’s participation will den
the issues or deley the proceeding.

(d) Contents of reouest for heoring or
cu’u‘an to intervene. A request for

aring or petition 1o intervene shall be
filed with the Secrvtary of the
Commission and served on such others
#s may be specified in the notice. It shal)
be filed in the formet required by § 2.708
and shall set forth with particularity:

1) The neture of the requesiot’s ot
petitionet's right under the Act to be
made & party to the proceeding

{2) The nature and extent of the
reguestor's o petitioner's property,
finencisl or other interest which could
be affected by the outcome of the

proves ting

(8) The possible effect of any order
which may be entered in the proceeding
on the requestor's or petitioner's
interest.

(@) Answer to request for hearing or

tition to intervene The applicant o

censee and any party 1o the proceeding
may file an anawer 1o & petition for
leave 10 intervene or request for
hearing within ten (10) days efter
service of the request or petition. The
staff may file un answer within fifieen
(15) deys after service of the request for
hearing or tie petition.

() Ruling on reguest for hearing or
petition to intervene. The Commission
or the presiding officer designated to
rule on the intervention petition or
reques! for hearing shell in ruling on the
nTmt or petition shall consider the
following factors, among other things:

(1) The nature of the requestor's or
petitioner's right under the Act to be
made ¢ party to the roceedu;..

(2) The nature and extent of the
requestor's or petitioner's property.
financial, or other interest in the

proceeding

(8) The pussible effect of any order
which may be entered in the proceeding
on the requestor's or petitioner's
interest. No request for hearing or
petition to intervene may be granted
unless the Commission or the presiding
officer designated to rule on the reques!
or petition determines that the requcstor
or the petitioner meets judicial
standards for standing.

(g) Filing of contentions. (1) The
requestor or the petitioner shall also file
# list of the contentions which the
requestor or the petitioner seeks 1o have
litigated in the hearing Each contention
shall consist of & specific statement of
the lssue of lew, fect or policy to be
raised or controverted. In addition,
except for contentions advanced in
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enforcement proceedings noticed under
§4 2105 2.202 or 2.204, the requestor or
the petitioner must provide the following
information with respect to each
contention:

(i) A brief explenstion of ! osses of
the contention.

(11) A concise stetement of the alleged
facts or expert opinion which support
the contention and which st the time of
the filing the requestor or petitioner
intends to rely upon in proving ite
contention et the hearing together with
references o the specific sources and
documents of which petitioner is aware
which will be relied on 1o establish such
fucts or expert opinion.

(1) Sufficient informstion (which may
include information pursuant to
§ 2734(g)(1) (i) and (1) t© show the! &
genuine dispute existe with the
nprlium on an issue of lew, fact or
policy. This showing must include
references 1o the specific portions of the
application (including the applicant’s
environments! and safety report) which
the regquestor or petitioner disputes and
the supporting ressons for esch such
dispute. or. if the requestor ot petitioner
believes thet the applicetion feils to
contain information on & relevent matter
s required by lew. the identification of
each such fellure and the supporting
reasons for the requestor's or
petitioner's belief. On issues arising
under NEPA, & petitioner shell file
contentions based on the applicant’s
environmental report. The petitioner can
amend those contentions ot file new
contentions if there are dete or
conclusions in the NRC draft or final
environmental impact statement or
sppraisal that differ significantly from
the dete or conclusions in the
applicant's documnent. Amended or new
contentions based on NRC
environmental documents shall be filed
and ruled upon in initial licensing
proceedings in sccordance with
paragraph (j) of this section

(2) The information required b

ragreoh (3)(1) of this section shall be

led at the time the petition or reques® **
filed.

(8) Non-timely filing of the informstion
required by paragraph (g)(1) of this
section will not be entertained absent &
determinetion by the Commission or the
presiding officer designated to rule on
the admissibility of contentions that the
filing should be permitied besed upon &
balancing of the factors set out in
paregreph (¢)(8) of this section

(4) A requestor or petitioner thet fails
to comply with the requirements of (g)(1)
of this section with respect to at leas!
one contention will not be permitted to
participete as » party.

(h) Response to contentions The
epplicant or licensee and any party to &
proceeding may file an answer to the
vontentions within ten (10) deys sfter
servioe of the contentions. The siafl may
file such &n enewer within fifteen (18)
deys efier service of the contentions.

(1) Admissibility of Contentions. The
Comission o7 the presiding officer
designeted to rule on the admissibility
of contentions shall refuse toadmit &
contention if

(1) The contention and supporting
materie! fail to setisfy the requirements
of peragraph (g) of this section. In
determining whether a genuine dispute
exists on & materis) issue of lew, fact or
policy the Commission or the presiding
officer shall consider whether the
{nformation presented pursuant to
paragreph (g) of this section ]
rexsonable minds to inguire e to
the validity of the contention; or

{2) It appears unlikely that petitioner
can prove & set of facts in support of its
contention; or

(8) The contention. if proven, would
be of no consequence in the p!
beceuse it would not entitle petitioner to
relief.

(4) A contention raising only an issue
of law shall not be admitied for
resolution in an evidentiary hearing but
rether. shall be decided on the baris of
briefs and/or orel argument as directed
by the Commission or presiding officer.

() Rulings on contentions in initial
licensing proceedings by the screening
Atomic Safety and Licensing Boord —
(1) Reguests for hearings ‘mmm‘
Atomic Safety and Licensing Board shall
ru'e on reguests for hearings end
contentions contained in the requests in
sll initia) licensing proceedings. After
Erovidm. the staff and the licensee or

icense applicant an op) ty to
respond to the request for hearing in
sccordance with paregraphs (¢) and (h)
of this section, the screening Atomic
Safety and Licensing Board shall issue
an order granting or don‘yut.‘tn whole
or in part, each request for hearing and
contention therein. An order granting &
reyuest for & hearing shali specify the
parties to the proceeding and the issues
in controversy.

(2) Petitions to intervene. (i) The
screening atomic safety and licensing
board shall rule on petitions to intervene
and the contentions contained in the

titions which are filed in all initisl

icensing proceedings in which s notice
of hearing hes been published The
screening atomic safety and licensing
hoard shall issue an order granting or
denying. in whole or in part, esch
petition and contention therein An
order granting s petition shall specity
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*he parties to the proceeding snd the
tsave: sdmitted to the proceeding.
in the notice of

(ti) lusues not
hearing shell not be sdmitted 1o the

unless the stomic
g board owt
sdmitted h?: ety bulencing dht.ho
upon &
factors set out in paragraph (c)(3) of this
An order

) permitting intervention
and/or directing & he muy be
conditioned on such m # the
Commission or the presi
direct in the interests of. (i) estricting
irrelevant, duplicative, or titive
evidence and argument. (ii) heving
common interests nted by ¢
spokesperson, and (iii) retaining
suthority to determine priorities and
centrol the scope of the hearing.

(2) In any case in which, aher
consideration of the factors set forth in
this paregraph, the Commission or the
presiding officer finds that the
petitioner's interest is limited to one or
more of the issues lnvo.ll\;od in the
proceeding, any order aliowing
intervention shall limit his participation
accordingly

(1) Unless otherwise expressly
provided by the Commission, the
granting of a petition for leave to
intefvene and/or hearing request does
pot enlarge t‘\:on the scope of issues
specified in the notice of hearing or
notice of opportunity for hearing.

(m) A person permitted to intervene
becomes 8 party to the h
subject to any limitstions
pursuant to paragraph (k) of this section.

1110 § 27148, paregraph (a) is
revised to read as follows:

117140 Appeals from certam rulings on
petitions for leave 10 intervene and/or
requests for hearing.

(#) Notvvithstanding the provisions of
§ 2.730(). an order of the presiding
officer designated to rule on petitions for
leave to intervene and/or requests for
hearing may be appesled. in accordance
with the provisions of this section to the
Commission within ten (10) days after
service of the order. The appes! shall be
mw by the filing of & notice of
& accompanying supporting
briel. Any other party may file a brief in

of or in opposition to the appeal

within ten (10) days after service of the
mﬂ. N:l::,hn eppeals t'mn rulings on
petitions or requests for hearing
shall be allowed.

. o - - L

12 In § 2715, paragraph (c) is revised
to read as follows:
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§ 716 Participstion by s person not o
party.

. .
(¢) The officer will afford
representetives “nn lm:;mod State,
county. municipslity, and/or agencies
thereo!. & reasonsble o to
pate and 1o introduce evidence,

terrogete witnesses as suthorized
under § 2.743 and advise the
Commission without requiring the
ropresentative to take a on with
respect to the issue. Such participants
may also file proposed and
exceptions pursuant to §§ 27564 end
2.762 and petitions for review by the
Commission pursuant to § 2.766. The
presiding off.cer mey require such
represen.ktive to indicete with
reesonable specificity, in advance of the
hearing. the subject rastters on which he
desires to participate.

13. Section 2.715s is revised to read as
follows.

27180 Coneolidetion of parties in initial
procesdings

On motion or on ite or his own
initiative, the Commission or the
presiding officer shall, after first
affo the parties an opportunity to
chomll t:. voluntarily and absent &
sho Yy & perty subject to
oot.mauon that ite rights would be
wludlood. ordler any parties in an

tial licensing proceeding who have
substantially the same interest that may
be affected by the proceeding and who
raise substantially the same questions,
to consolidete their presentation of
evidence, cross-examinstion, briefs,
proposed findings of fuct, and
conclusions of lew and argument. A
consolidetion under this aectiny may be
for all purposes of the proceeding, all of
the issues of the proceeding, or with
respect to any ane or more lesues
thereo!

1. In § 2717, puragraph (a) is revised
to read as follows:

§2717 Commencement and termination
of jurisciction of presiding otficer.
f8) Unless =therwise ordered by the
Commission, the jurisdiction of the
siding officer designated to conduct &
over the incl
motions and procedural metters,
commences when the proceeding
commences. If no presiding officer has
been designated, the Chie
Administrative Law Judge has such
Jurisdiction or, if he is unavaeilable,
another administrative law judge hes
such juriscition. A proceeding is deemed
to commence when a notice of hearing

or 8 notice of opportunity for hearing
pursuant to § 2.108 is issued. When &

. e e e e EEE———

notice of hearing provides that the
preaiding officer is to be :a
administretive law judge, the Chief
Administretive Law Judge will designate
by arder the administrative law judge
who is to preside. The presid.ng officer's
jurisdiction in each will
terminate upon the expiration of the
period within which the Commission
may direct thet the record be certified 1w
it for final decision, of when the
Commission renders & final decision, or
when the presiding officer shall hevs
withdrawn himeel! from the case upon
considering himself disqualified,
whichever is earliest.

15. In § £.720, paragraph (h)(2)(i1) is
revised to read ae ;:ﬂ:am;

12720 Subpoenas.
m)' .

(z’ L
(1) In addition, & party may fle with

. the presiding officer written

intesrogatories to be answered by NRC
personnel with knowledge of the faots
designated by the Executive Director for
Operations. Upon & hnding by the
presiding officer that answers to the
interrogatories are necessary 1o & proper
decision in the proceeding and that
answers to the interrogatories are not
reasonably obtainable from any other
source, such as from the Corumission's
Public Document Room or Loce! Public
Document Rooms, the presiding officer
may require \hll‘ m otaff answer the
interrogatories. interrogatories
may seek to elicit factual information
reasonably related to the NRC staff's
position in the proceeding, including
dete used, assumptions made, and
analyses performed by the NRC staff.
Such interrogatories shall not, however,
be addressed to, or be construed to
require: (A) Reasons for not using
alternative data, assumptions, and
analyses, where such alternative deta,
assumptions, and anelyses were not
relied on in the staff review, or (B)
performance of additional research or
analytical work beyond that which is

to suppoit the #taff's position on
any particular matter.

18.In § 2.721, paragraph (a) is
redesignated as paragraph (a)(1),
peragraph (e)(2) is added, paragraph (d)
is revised, and paragreph (e) is added to
read as follows:

!t"‘ Atomic Safety and Licensing

(.) L B
(2) The Commission or the Chairman
of the Atomic Safety and Licensing




Federsl

Board Panel shall u’ublh:‘ mw more
scresning stomic safety a
boards in the mmx‘oanbod in
um‘&h (')u(:u) of t'bu .::dtklm The
screening stomic sefety icensing
bourd shall rule on all reguests for
hearing &nd petitions for leave to
:ouodl - ml‘z“:l‘mh d refe
ngs. she upon snd refer
admissible contentions to the
-mﬂm forum for resolution in
. anve with the provisions of this
chapter may designate issues to be
heard by an expert panel pursuant to
§ 2722 and shall perform such other
sdjudicatory functions er the
Commission deems appropriate.

{d) An stomic safety and licensing
board, including & screening stomic
safety and licensing board, shall heve
the duties and may exercise the Kowou
of & presiding officer as grented by
§ 2.718 and otherwise in this part At
any time when such & board is in
existence but is not actually in session,
any powers which could be exercised by
& presiding officer or by the Chief
Administrative Law Judge may ve
exercised with respect to such e
:rooudlru by the cheirmen of the board

eving jurisdiction over it. Two
members of an stomic sefety and
licensing board constitute & quorum, if
one of those taembers is the member
qualified in the conduct of
administrative proceedings

{e) Nothing in this section limits the
discretion of the Commission to
designate one or more administrative
lew judges appointed pursueni to
section 3105 of titie 6 of the United
States Code 1o priside b proceedings
for granting, suspending, revoking, or
amending licenses or suthorizations and
to perform such other adjuclicatory
functions as the Commission deems
sppropriate. '

17.In § 2722 paragreph (c) is added
to read as follows:

§$2722 Special assistants 10 the presiding
otficer and expert panels.

{c) In consultation with the Pane!
Chilrman, the rresi officer may

. appoint an expert pane! of one, three or

five experts with specific supject matter
expertise. Penel members msy be
selected from inside or outside the
Commiseion. Such appointments may
occur at any eppropriate time during the
proceeding but shall, st the time of the
appointment, be subject to the notice
and disqualification provisions as
described in § 2.704. expert panel,
with the presiding officer designated to
conduct the hearing, will hear
evidentiary presentations by the parties

/ Vol 8. No 72 / Thureds

on the specific issues related to the
subject matter for which the panel
poreesscs special expertise and may
exe.nine the witnesses of the parties as
s technical interrogetor. The | will
advise the presiding officer of its
conclusions on the specific issues
through an on-the-record report. Thie
moﬂ is advisory only; the iding

cer shall retair. final suthority on
issues for which the expert panel was
designated. In the case of an expert
t::.' appointed to assist 8 screening

rd, the panel shall assist the board in
determining whether a sufficient
showing has been made (o admit &
particular contention(s). .

{e) is revised

18 In § 2.750 paragre
and paregraph m is added to read as '
follows:
12.730 Wotions. )

(e) The presiding officer may dispose
of written motions either by written
order or by ruling orally during the
course of & prehearing conference or
hearing. The presiding officer should
ensure that parties not present for the
oral ruling are notified promptly of the
order.

(i) Uncontroveried motions. I no
party controverts the grounds asserted
und the relief sought by the movant
within the time prescribed in puznph
(¢) of this section, the preeiding officer
shall grant the motion to the extent
suthorized by law.

10. Section 2.733 is revised to read as
follows:

§12.733 Examination by experts.

Subject to the requirements of § 2.743,
@ party may request the presiding officer
to pernit & qualified individual who has
sclentific or technical tre or
experience to participate on behalf of
that party in the examination and cross-
examination of expert witnesses. The
presiding officer may permit such
individual 10 participate on behalf of the
party in the examinstion and croas-
exanmination of expert witness where it
would serve the purpose of furthering
the conduct of the proceeding. Upon
finding: (&) That the individul is
qualified by scientific or technical
training or experience to contribute to
the development of an adequate
decisional record in the procee by
the conduct ef such examination, (b)
that the individual has read any written
testimony on which he intends to
examine or cross-examine end any
documents to be used or referred to in
the course of the examinstion or cross-
examination. and (c¢) thet the individual
hes prepared himself to conduc! a

meaningful and expeditious
examinations or crose-examination.
Ex&minstion or cross-examinstion
conducted pursusnt to this section shall
be limited to areas within the expertise
of the individual cond the
examinstion or Cross-exa tion. The-
party on behalf of whom such
examinstion or cross-exemination is
conducted and bis attorney shall be
responsible for the conduct of
examination or cross-examination by
such individuals.

20. In § 2.740, peragraph (b)(2) is
redesigneted (b)(8) und new (b)(8) ie
reprinted for the convenience of
reader, @ new paragraph (b)(2) is added,
paragraph (c) is revised, and a new
mmvh (g) is added to read as

lows:
§ 2.740 General provisicns goveming
Aiscovery

(b) Scope of discovery. * * *

(2) Supervision of discovery. The
frequency or extent of use of the
discovery methods set forth in
n:‘qu () of this section may be

ted by the presiding officer if he or
sh. determines that: ‘l) The discovery
sought is unreasonably cumulative or
duplicative, or obteinable from some
other forma! or informal source or
method that is either more convenient,
less burdensome, or less expensive; (ii)
the party seeking discovery has had
ample opportunity by discovery in the
proceeding to obtain the information
o?‘l:s?. or (iii) the discovery is unduly
burdenscme or expensive, given the
needs of the zase, and the number and
comploxity of the issues in controversy.
The presi officer may sct upon its
own initiative or pursuant to & motion
under paragraph (c) of this section to
specifically limit the use of discovery,
for exemple, the number of
interrogeiories any party may serve.

(8) Trial preparotion moterials. A
party mey obtain discovei-: of
documents and tangible things
otherwise discoverable under paragraph
(b)(1) of this section and :npand in
anticipation of or for the hearing by or
for another party's representative
(including his sttorney, consultant,
surety, indemnitez, insurer or agent)
only upon a showing that tue party
seeking discovery has substential need
of the materigls in the preparation of his
case and tha! he is unable without
undue hardship to obtain the substantial
equivelent of the materials by other
means. In ordering discovery of such
meterials when the required showing
has been made, the presiding officer
shall protect against disclosure of the
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mentsl improssions, conclusiuns,
opinians, or legal theories of an sttorney
uo&nnp::nuﬂnmcm

concerning X
(¢) Protective order. Upon motion by &
party ar the person from whom

® L, and for cause
Tt o et e B e
an order to of the

of paragraph (b) of this section, or which

person &%’?&m&u

oppression, or burden or expense,
including one or more of the following:
(1) That the discovery not be had; (2)
that the discovery may be had only on
specified terms and conditions,

incl & designation of the time or
place: (3) thet the discovery may be had
only by  method of discovery other
than that selected by the party seeking
discovery: (¢) that certain matters may
be inquired into, or that the scope of
mmez‘l:’umud to certain matters;
(5) that very be conducted with no
one &num except persons designeted
by the presiding officer; (6) that, subject
to the provie‘ons of §§ 2.7¢4 and 2.780, ¢
trade secret or other confidential
research, development, or commercial
information not be disclosed or be
disclosed only in a designated way; (7)
that studies and eveluations not be
prepared. If the motion for a protective
order is denied in whole or in part, the
presiding officer may, on such terms and
conditions as are just, order that any

party or persc= provide or permit
discovery.
L] L] L v o

() Signing of discovery requests,
respon. s, objections. Every request
for discovery, response, or objection
thereto, or motion for & protective order,
shall be 8 by the party or its
suth, representative pursuant to
§ 2.718 and shall include the party's or
representative’s address. The signature
of the attorney or other authorized
representative vonstitutes a certification
that he or she has read the request,
response, objection, or motion and that
it is (1) to the best of his or her
know . information, or belief
formed after & reasonable inquiry,
consistent with these rules; (2) filed in

» hltL and nolmpﬂmuﬂl,y to cause

y or for any other improper purpose;
and (3) insofar as discovery is
requested, not unduly b some or
expensive, given the needs of the case,
its nature and complexity, and the
discovery already had in the case. If &

uest, res , or objection is not

signad it shall be of no effect. If &
certification is falsely made in violation

of this paragraph, the iding officer,
where appropriste ung'u“

pon motion or

upon its own initiative, shall impose
upon the person who made the
certification or the party on whose
behalf the request, response, or
objection is made, or both, an
appropriste sanstion pursuant to § 2.707
“ B In§ 2768 he (a), (b), (c)

: 743, puaregrephs (a), (b), (c),
and (d) are revised to read as follows:

§2.743 Evidence.

(e) General. Every party to &
proceeding shall have the right to
present written or documentary
evidence and written rebuttal evidence
under oath or affirmation. Oral evidence
and/or cross-examination of oral or
written evidence will be allowed only as
provided in paragraph (b) of this section,
provided, however, that every party to &
proceeding under Subpart B for
modification, suspension, or revocetion
of a license, or imposition of & civil
penalty shall have the right to present
such oral evidence and rebuttal
evidence and tonduct such cross-
examination as may be required for full
and true disclosure of the facts.

(b) Testimony and cross-examination,
(1) The parties shall submit all direct
and rebuttal testimony of witne ses, in
wﬂ:::n lol-u:i unlo:'o‘ otherwise o;dcnd

e presi officer upon & showing
:{ .oocr::uu at oral presentation of
the evidence on any partioular fact is
reasonably necessary for the efficient
identificetion, clarification end
resolution of issues.

(2) U good cause is shown the
presi officer may schedule the
taking of orel evidence either b
deposition or by presiding at e hearing
session where a transcript of orel
testimony and cross-examinetion is
made.

(2) The presiding officer may set dates
for tne filing of testimony on each
factuel (ssue in controversy as follows:

(i) The license applicant shall file
written direct testimony first.

(1) All parties other than the license
applicant shall file their written direct
testimony on said issue not later than 20
days after the date of filing of the
testimony under the preceding
subsection.

(ili) All written rebuttal testimony
sheall be filed no later than 20 days after
the date of the filing of the testimony
under the preceding subsection.

(iv) The presiding officer may allow
such additional rounds of testimony as
deemed necessary to develop an
adequate record.

(8 Written testimony shall be
incorporated in the record as if reed or,
in the discretion of the presiding officer,
mey be offered and »dmitted in
evidence as an exhibit.

(5) A party mey submit & request to
cross-examine on any issue of materia!
fact by fling & written motion within 10
deye after service of the written
tes'/mony concerning the issue. A party
may request to cross-examine only as to
issues of meterial fact germane to the
subject matter of an admitted contention
advanced by that party; provided,
however, the steff. license applicant or a
governmenta! representative admitted
pursuant 1o § 2.7156 may move to cross-
:;umlm on an;' ﬁd:nmod oo:;:oallon in

v proceeding. motion she
specify: (1) The disputed issue of
material fact regarding which cross-
examinstion is requested. (il) o
dnc;'l tion in the n:t;m o' &n offer of
proof (see paragraph (e) of this section)
of what the movant wili establish by the
cross-exemination, (1ii) & stetement s to
why the cross-examination will result in
resolving the issue of material fact
involved, (iv) & statement as to why
written testimony could not establish
the same puints, SV) & cross-examination
plan consisting of a proposed line of
questions along with postulated answers
which might reasonably be anticipated
and which may logicelly lead to
achieving the objective of the cross-
examination, (vi) an estimate of time
necessary to complete the cross-
examination, and (vii) the name of the
individual who shall conduct the cross-
examination,

(6) Answers 10 & motion for cross-
examination may be filed by other
parties within 10 Geys after service of
the motion.

(7) The presiding officer shall
promptly issue &n order granting,
denying or conditioning the request for
cross-examination. If the request is
granted the order shall specify:

(1) The issues on which cross-
examination is granted;

{i1) The person(s) allowed to conduct
cross-examination, and time allowed;

{ii) The date, time and place of the
hearing at which cross-examination
shall take place; end

(iv) That the party sponsoring the
witness(es) subject to cross-examinetion
shall be allowed & reasonable amount of
time for orel redirect examination
immediately following the cross-
examingtion.

(8) The cross-examination plan
submitted to the presiding officer shall
be kept in confidence until the
compistion of the cross-examination, if
granted, at which time it shall be
physically inserted in the record.

(@) This subsection does not apply to
proceedings under Subpart B for
modification, suspension, or revocation




of » license, or the imposition of a civil
penalty.

¢) Admissibility. The presiding

cer shall admit only relevant,
material, and reliable evidence which is
not unduly repetitious. Immeterial or
irrelevant parte of an edmissible |

document will be
excluded if precticeble.
(d) Objections. An objection 1o the
2dmistion of evidence shall bricfly stete
the grounds of objection. Unless orel
presentation of the evidence hes been
ordered by the presiding officer,
objections to writien testimony filed
pursuant to paragreph (b) of this section
shell be made within 10 deys after
service of the objectioneble testimony in
accordance with the provisions of
§ 2.730 or the objections shell be
deemed waived. The presiding officer
shali rule on the objecticns promptly.
Unless otherwise crdered by the
presiding officer. the filing of objections
- shall not extend the time for filing
written testimony. The transcript or
record of the proceeding shall include
the objection, the grounds. and the
ruling. Exception to an adverse ruling is
preserved without notation on the
record.

. . . . .

ted end

22 In § 2.746, paragraphs (&) and (d)
are revised to read as follows:

§ 2740 Authority of presiding officer to
diapose of certain issues on the pleadings.
(8) Any party to & proceeding may
move, with or without supporting
affidsvits, for & decision by the
presiding officer in that party's favor as
to all or any part of the matters involved
in the proceeding. There shall be
annexed to the motion 8 separate short
and concise stetement of the material
facts as to which the moving party
contends that there is no genuine issue
to be heard. Motions may be filed et any
time. Any other party may serve as an
answer suppeting or opposing the
motion, with or without affidavits,
within twenty (20) days afte: service of
the motion. There shall be annexud 1o
any answer opposing the motion a
separate, short and concise sietement of
the matericl facts &s to which it is
contended thet there exists a genuine
issue to be heard. All meterial facts set
forth in the statement required to be
served by the moving m will be
deemed to be admitte ess
controverted by the stetement required
to be served by the opposing party. The
orpos'm. party mey within ten days
sfter service respond in writing to new
facts and & ents presented in any
statement filed in support of the motion.
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No further supporting stetements or
responses thereto shall be entertained

{d) The presi fficer shall render
m&-msm»mf:msmwmm

zoo»dnn. depositions, answers to
terrogetories, and admissions on file,

together with the statements of the
parties and the affidevits, if any, show
that there is no genuine issue &6 10 any
material fact gnd thet the moving perty
:o entitled 1o & decision as & metter of
oW,
23 In § 2.752, puragrephs (a)(5) and (¢)

are revised to read as fullows:

§ 2762 Prehesring conference.
‘) L
{6) The setting of & he schedule,
including e schedule for the filing of
direct and rebuttel t. stimony; and
{¢) The presiding officer shall enter an
order which recites the action taken at
the conference, the amendments
allowed to the pleedings and
agreements by the parties, and which
limits the issues or defines the metters
in controversy to be determined in the
ding. Objections to the order may
filed by a party within five (5) days
after service of the order, except that the
regulatory staff may file objections to
such order within ten (10) days after
service. Parties may not file replies to
the objectiono unless the piosiding
officer so directs. The filing of
mecuom shall not stay the decision
ess the presiding officer ». orders.
The presiding officer mey revise the
order in the light of the objections
presented and, as permitted by § 2.718(1)
may certify for determination to the
Commission or the Atomic Safety and
Licensing Azpea! Board, as appropriate,
such matters raised in the objections as
it deems approj..iate. The order shall
control the subsequent course of the
proceeding unless modified for good
cause.
24.In § 2754, paregraph (c) is revised
to read as follows:

§ 2764 Proposed findings and
conciusions.

() Proposed findings of fact shall be
clearly and concisely s»t forth in
pumbered paragrephs and shall be
confined to the meterial issues of fact
presented on the record, with exact
citations to the transcript of record and
exhibis in support of each proposed
finding. Proposed conclusions of lew
shal! be set forth in numbered

aregraphs as to all material issues of
ew or discretion Kv:umod on the
record. Proposed findings of fect and
canclusions of law submitted by &
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person who does not have the burden of
proof and who has only & limited
tnterest in the procee shall be
confined to matters which affect his
interests.

26. Section 2.757 is revised to read as
follows:

§ 2767 Authority of presiding officer %o
reguiste procedures in o hearing.

To prevent unnecessary delays or an
unnecessarily large record, the presiding
officer shell, consistent with § 2.743:

{#) Limit the number of witnesses
whose testimony may be cumulative;

(b) Strike argumentative, repetitious,
cumulative, or irrelevant evidence: ’

(c) Take neceesary and proper
measures to prevent argumentative,
repetitious, or cumulative aross-
examination; and

{d) Impose such time limitations on
ergunents as he determic. » appropriate,
heving regard for the volume of the -
evidence and the importance and
complexity of the issues involved.

26. Section 2.7566 is added to reed as
follows:

§2.768a Codification of peneric factua!
lssues resolved In Inftial hoenaing
procesdings.

(8) Within 15 deys after a generic
factual mmww in Q‘n‘:mnl
licensing p , the presi
officer who conducted the hearing shall
inform the Fxecutive Director for
Operations in writing of the factua!
basis upon which such issue(s) was
resolved. For purposes of this section, &
generic factual issue means &
controverted issue of fact which is
common to facilities of similar type or
design and which is the subject of an
evidentiary presentation before &
presiding officer which is not dismissed
on motion or settled by stipulation of the
parties. A gener'c issue is considered
resolved at the earlier of the time when
(1) the decision of the presiding officer
hes become the final agency action; or
(2) the opporwunity for & party to seek
agency review of the presiding officer's
finding on the generic fact has passed
and no party has sought review.

(b) Within 15 deys after receipt of the
notification, the Executive Director for
Operations shell prepare and transmit @
notice of proposed rulemaking to the
Commission which is consistent with
the requirements set forth in Subpart H
of this part. The notice shall provide for
8 45-day period for public comment.

{¢) Within 45 Cays after the close of
the public comment period and after due
consideration of the comments, the
Commission shall take such further
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action on the proposed rule as it deems record relied upon in support of the

appropriste. &ssertion of error.

27 Section 2.760s is revised torendas * ¢ ¢+ o+

follows: 20. In § 2764, paragraphs (e), (). and

$2.7008 Inttial decision in contested

W'ﬂm

opersting

In initial decision in & contested
uuﬂ on an application for an
operating license for & production or
utilization facility, the fmmn. officer
shall make findings of fact and
:tulutm of h:yo&:ho .mmz:t

to controversy parties to

and on matters which have
prosmeding by s Commiaton o e
y lon or

presiding ohiicer. Where the presidig
officer determines thet e serious salety,
environmental, or common defense and
security matter exists and has not been
put into controversy by the parties. he or
she shall certify the matter to the
screening stomic safety and licensing
board with an explanstory statement.
This authority is to be used sparingly.
The screening stomic safety and
licensing board shall determine whether
the matter should be examined and
decided by the presiding officer or may
take such other sction as may be
appropriate. The Executive Director for
Operations, after making the requisite
findings, will issue, deny. or
appropriately condition the license.

28. In § 2.762, paragraph (a) is revired
1o read as follows:

§ 2.762 Appeais to the Commission from
Inlis! decisions.

() Within ten (10) days after service
of an initial ¢ ecision any party may take
an appeal to the Commission by filing of
exceptions to that decision or
designated portions thereof Exceptions
submitted by e party who does not have
the burden of proof or who has oan u
limited interest in the proceeding shall
+ be confined 10 issues which that party
mnud in controversy or sought to place

controversy in the proceeding. Each
exception shell be separately numbered
and shall (1) state onnctul{’.‘ wlﬂ';xut
supporting argumentation, the single
error of fact or law which is being
asserted in that exception; and (2)
identify with particularity the portion of
the decision (or earlier order or ruling)
to which the oxo:ruon is addressed. A
briel in support of the exceptions shall
be filed within thirty (30) days thereafter
(IML(".O) deys in the case of the staff),
The briefl shall be confined to o

consideration of the exceptions
previously filed by the party and, with
respect to each exception, shall specity,
Inter alia, the precise portion of the

(#) are removed and ¢ (a) and
') are revised to read as follows:

| 2 764 Immediate ettectiveness of Inttisi
Gecision directing lssuance or amendment
©f construction permit or opersting Wcenss.
(a) Except as provided in paragraphs
() and (d] of this section, or as
otherwise ordered by the Commission in
special ciroumstances, a initial
decision reluting to the issuance or
amendment of & construction permit, e
construction authorizetion, or an
opersting license shall be effective
immediately upon issuance unless the
siding officer finde that good cause
» boen shown by & party why the
initial decision should not become
immediately effoctive, subject to the
review thereo! and further decision b
the Conumission upon exceptions file
by any party pursuant to § 2.762 or upon
lu‘:m motion. s .
cept ag pro in paragrophs
(c) and (d) o!f:m section, ofr as
0 se ordered by the Commission in
special circumstences, the Executive
Director for Operetions, notwithstanding
the filing of excuptions, shall issue &
construction permit, & construction
euthorization, or an opersting license, or
amendments thereto, suthorized by an
initial decision, within ten (10) days
from the dete of issuance of the
decision

. . . . .

§2788 (Removed)
30. Section 2.765 is removed.

V2708 [Removed)
1. Section 2.786 is removed.

§2.707 [Removed)
32 Section 2.787 (s removed.

§2.787 Composition of Atomic Satety snd
Licensing Appeal Boards.

[Removed)

83.1n § 2768, the section heading is
revised, the introduction text of
peragraph (b) is reprinted for the
convenience of the reader, puregraph
(b)(8) ls removed, paragraph (b)(4) is
redesignated paragraph (b)(3) and new
(b)(3) is reprinted for the convenience of
he reader, the Introductory text to
paragreph (e) is revised, and paragrephs
(a), (c). (1), (g) and (h) are revised to read
as follows:

§2.788  Stays of decisions of presiding
officers pending review.

(®) Within ten (10) days after service
of & decision or action any rmy to the
procceding may file an application for e

stay of the effectiveness of the decision
or sction pending filing of and &
decision on an appesl. An spplicetion
for & stay may be filed with the

on or the presiding officer.

(b) An epplication for s stay shall be
no t than ten (10) pages, exclusive
of effidevits, and shall contain the
lollow\u.-

(3) To the extent thet an applicetion
for a stey relies on facts subject to
dispute, apgnpmu references to the
record or effidavits by knowlednegble

persons.
((&.lorvloo of an spplicationf or & stey
on the other parties shall be by the same
method. e g telegram, mail, as the
method for filing the application with
the Commission or the presiding officer

. . . . .

(e) In determining whether to grant or
deny an spplicetion for a stay, the

Commission or presiding officer will
consider:

() An applicetion for a stay of &
decision or action of a presiding officer
may be filed before either the
Commission or the presiding officer, but
not both et the oame time.

(g) lb extraordinary cases, where
prompt u&pliuuon is made under this
section, the Comaission or presiding
officer may grant & temporary stay to

reserve the status Guo without waiting
or filing of any answer. The application
may ve made orally provided the
application is promptly confirmed by
telegram. Any party applying under this
paragraph shall make all reasonuble
efforts to inform the other parties of the
application, orally if made orally.

(h) A }nrty may file an application for
a stay of a decision or action granting or
denying e stay. As to a decision or
action of s presiding officer, ¢he
spplication shall be filed with the '
Commission. In each case the
procedures and criteric of (e)~{e) of this
section shall be followed.

Apperdix A [Removed)
84 Appendix A to Part 2 is removed.

PART 60—~COMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

85. The authority citation for Part 50
continues to read es follows:

Authority: Secs. 100, 104, 101, 162 183, 189,
08 Stet 830, 037, (48, 953, 054, 955, PS8, ue
smended (42 US.C 2193, 2154, 2201, 2232,
2230, 2230) Secs. 201, 202, 206, B8 Stat 1240
1244, 1246), unless otherwise noted Section
8078 ¢'00 issued under Sec 122 68 Stut 630
(42 LS C 2152) Sections 50.80-80.81 also




issued under Siec 104 00 Blat B8 0
amended (42 U S.C 2234) Sections 50390
8002 issued under Sec 186 68 Stat 955 (42
uscC of Sec. 223 80

under Sec. 1010, 66 Siat. 980 as amended. (42
US.C 220110)) and the Laws referred to in
Appendices

86 In § 5010, paregraphs (e)(1) and
{€)(8)(i) are revised to read ae follows

§50.10 License

(e)(1) The Executive Director for
Operstions may authorize an spplicant
for & construction permit for & utilization
fucility which is subject to § 51.5(s) of
this chapter, and s of the type specified
in § 50.21(b)(2) or is & testing fecility to
conduct the ‘ollowing activities: (i)
Preparation of the site for construction
of the facility (including such activities
#s clearing. grading. construcuon of
temporary sccess roads and borrow
sreas); (1) installotion of temporary
constructien support facilities (inciuding
such items as warehouse and shop
facilities, utilities, concrete mixing
plants. dockirg and unloading facilities,
and construction support buildings): (iii)
excavation for tecility structures. (iv)
construction of service facilities
(including such facilities as roadways,
peving. railroad spurs, fencing exterior
utility and lighting systems,
transmission lines, and sanitary
sewerage treatment facilities: and (v)
the construction of structures, systems,
and components which do not prevent
or mitigate the consequences of
postulated scoidents that ~ould cause
undue risk to the health and safety of
the public. No suck authorizetion shall
be granted unless the staff has
completed a final environmental impact
statement on the issuance of the
construction permit as required by Part
§1 of this chapter.

(8)(1) The Executive Director for
Operstions mey suthorize an applicant
for & construction permit for & utilization
facility which is subject to § 51.5(s) of
this chapter. and is of the type specified
in §§ 50.21(b) (2) and (3) or 8022 or is &
testing facility to conduct, in sddition to
the activities described in paragraph
{€)(1) of this section, the installation of
structual foundations, including any
necessary subsurfece preparation. for
structures, systems end components
which prevent or mitigate the
consequences of postuleted accidetita
thet could cause undue risk to the health
and safety of the public
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The sdditional views of Chairman
Pelledino and Commissioner Bernthal
and the separate views of
Commission ers Gilinsky and Asselstine
follow.

Dated ! Washington, D.C. this 8th dey of
April 1064

For the Nuclear Reguletory Commission
Semuel ) Chilk,

Secretary of the Commission.

Chairman Palladino's Additional Views

Because there could be some
misunderstanding of my intent from a
reading of Commissioner Asselstine's
separste views, | have the following
comments.

The matters on which the Commission
seeks public comment are suggestions
forwarded by the Regulatory Reform
Tesk Force It is my understanding that,
while the Task Force has not voted on
whether or not to ouﬂpon the eventual
adoption of any or all of the proposals,
the Task Force ugrees thet the proposals
are & point of departure for discussion of
hearing process reform

While the » stions forwarded by
the Task Force have received review
and comment b{ NRC groups, they have
not been pubiished for public comment,
the public has not had the opportunity to
agree ot disagree with either those
suggestions or Commissioner
Asselstine's proyosals

I recognize thet some of the
suggestions may not be acceptable 1o
some members of the public or to some
members of the Commission, including
mysell. However, | do not believe that
should be the criterion for deciding
whether or not to request public
comment. Given the conclusion thet the
suggestions are a point of departure for
further discussion, | do not believe that
it is ineppropriate for the Commission to
request public comment on them.

Additional Views of Commissioner
Berntha!

It should be emphasized, as the
summary statemen! indicates, that the
tdeas put forward by the Regulatory
Reform Task Force (RR1F) do not and
are 1 intended to have the imprimaetur
of the Commission. The fact that public
comments are being solicited regarding
these estions is not indicative of
support by the Commission, or even by
@ mejority of the Commission, for any
gl;on proposel. Indeed, neither the

TF nor those who reviewed its work
were eble to grrive 8! & consensus on
anything other than the appropriateness
of further evaluation of the possible
changes to the licensing process
discussed in the Draft Report. The
solicitation of public comment by the
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Commission should signify to the public
only thet the Commission seeks the
broadest possible informetional base
priot 1o teking any further sction
mardlﬂ ;;ocmc propossls diccussed

by the .In this case | believe this

procedure is entirely appropriste in

view of the extensive effort thet has

gone into developing these proposals,

:{:d the broad interest thet stteches \o
em.

umuvmdw
G y (Parts 2 and 80)

Is with Commissioner
Asselstine's comments on the
procedural proposals being put out by
the Commission mejority. | also agree ,
with his proposed reform and urge that
public commenis concentrate on these
«b they are & far sounder starting point
than the package of the Commission
majority. | would add that | continue to
believe thet the staff should cease to be
& full party seeking issuance of &
license, and that the Commission should
replace the Appeal Board as the direct
reviewer of Licensing Board decisions.

Separate Views of Commissioner
Asselstine

1 disugree with the majority's decision
to issue for public comment these
pw?ouln for procedursl changes in the
puciear power plant licensing process.
These proposals. which were presented
1o the Commission in 8 November, 1962
draft repo. t from the Chairman's
Ro'ruhlory Reform Task Force (RRTF),
reflect the most extreme view of
licensing “reform" and, if adopted,
would as & practical matter effectively
eliminete public participation in the
hearing s8. Moreover, the process
by whtc: these proposals were
developed does not support the
majority's decision to d 10 issue
them for comment in their present form.

As the Commission's notice makes
clear, these proposals, and the
sccompanying explanatory discussion in
the November, 1082 draft report, do not
represent (he views and
recommendations of the Regulatory
Reform Task Force. Rether, these
proposals constitute nothing more than
& collection of possible changes to our
bearing procedures for discussion
purposes In such circumstances. the
Commission should first decide which
changes 1o its licensing procedures it
believes are appropriate and beveficiel,
and then seek public comment on the e
chenges. Further, any public notice of
possible cheanges to our hea
procedures should present & full, fair
and even-handed discussion of the
potential advantages and disadvantages



Such proposals, and the process by
which were developed, do not
provide & for Commission
development of & set of reasoneble and
constructive chunges to the hearing
that I believe are

needed to improve the efficiency and
effectiveness of the process and to
enhance the ties for

tion by all involved parties,
inchi:ding public intervenors, *he utility
applice”.s and the NRC staff.

The following proposals being issued
by the majority for comment are of
particular concern: the proposal to
establish a higher evidentiary threshold
for the admission of contentions; the
mdpoul to require that contentione be

st the time the request for hearing
or petition for leave to intervene is filed;
the proposal to limit the opportunity to
amend or file contentions after the
relevant staff review documents become
available; the proposal 1o establish a
single Screening Board with exclusive
suthority to rule on the admissibility of
contentions and Licensing Board
requests to pursue issues suo sponte; the
proposal to restrict opportunities for
cross-examination; the proposal to
eliminate the Commission's immediate
effectiveness reviews of initial licensing
decisions; the proposal to eliminate the
Atomic Sefety and Licensing Appea!
Boards: and Eroponl to require the

codification of all generic factual issues
that ere considered in individual
licensing decisions.

Each of these proposals suffers from
[ cant legal, policy or
e istrative disadvantages that are
not readily apparent from the discussion
in the document being issued by the
majority. For example, the proposals for
the filing of detailed support for
cententione prior to any opportunity for
discovery, together with the added
rustrictions on late-filed contentions,
would impose an unfair and probably
illegal burden on public intervenors. The
proposel for & Screening Board would
detract from the orderly continuing
management of the hearing process by
the Licensing Board and would remove
the responsibility to rule on contentions
from those best able to carry out that
responsibility. The proposal to restrict
opportunities for cross-examination
would impose ap unfair burden on
public participants and would represent
an improper attempt to eliminate
present lege! requirements for trial-type
adjudicatory hearings. The proposal to
eliminate Cormmission immediate
effectiveness reviews would eliminate

the only requirement for direct

Commission review prior to the
commencement of operation of & new
plant. The to eliminate the
Appeal Boards would deprive the
Commission of the benefits of the
thorough, expert and independent
reviews of Licensing Buard initial
decisions now ed by the Appeal
Boards. The proposal to require the
codification of all generic factual issues
considered in an individual licensing
oroceeding would commit the
Commissica to codification even where
there are no benefits to be gained by
such action.

These proposals were strongly
criticized by individual members of the
Regulatory Reform Tesk Force and by
members of the Senior Advisory Group,
a group of senior NRC officials with
extensive knowledge of, and experience
with, the hearing process. In addition,
the Ad Hoc Committee for Review of
Nuclear Reactor Licensing Reform

Proposals, a group of knowledgeable ~ ~=

experts from outside the agency with
diverse perspectives on regulatory
reform issues, recommended against
adoption of all but one of these
proposals. Moreover, the Commission's
two legal offices, either in comments on
the proposals, or in gnviouo regulatory
reform evaluations, have questioned the
Commission's legal authority to adopt
several of these proposals.

Notwithetanding the serious legal and
public policy concerns thet have been
raised repeatedly by members of the
Task Force, the Senior Advisory Group,
the Ad Hoc Committee, the
Commission's legal offices and others,
the draft report Yeing issued by the
Commission toasy paints these

roposals only in the most fevorable
B.ht. The discussion of the majority of
the proposals is biased in favor of the
proposal and fails even to mention,
much less address, the countervailing
legal and public policy considerations

Despite re{;u!od suggestions from
knowledgeable individuals from within
and outside the agency, the Commission
has made little progress over the past
two years in developing reasonable

improvement in our hearing procedures.

That lack of progress is directly
sttributable to the dogged pursuit of
more redical and extreme proposals for
restructuring the hearing process. Rather
than continuing on this course, the
Commission should: (1) Reject
decisively the extreme and unwarranted
proposals in this notice; (2) restructure
the Task Force to assure that it will
function as a source of objective advice
to the Commission on the subject of
regulatory reform; and (3) proceed

immedistely to develop appropriate rule
changes and policy guidance thet would
result in improvements in the efficiency
and effectiveness of the hearing process
and in the opportunities for participstion
by all involved es.

In the hope of encouraging & more
sensible and constructive direction in
our regulatory reform effort. | am
including in these views my own
suggestions for improving the hearing

. Thesc suggestions are drawn
ml;‘bom the comments end

recommendastions of individual
members of the Regulatory Reform Task
Force, the Senior Advisory Group, the
Ad Hoc Committee for Review o
Nuclear Reactor Licensing Reform
Proposals, end from previous NRC
licensing reform efforts. | would
appreciete comments on whetner these
tu&uum provide 8 reasonable basis
for Commission development of & set of
useful and appropriate changes to our
hearing procedures.

“In brief, | woud revise the present
hearing procedures to provide for the
following:

* A notice of the submission of each
reactor license application. Following
this notice, interested persons could
notify the Commission of their interest.
Suck persons would then be notified of
meetings between the NRC staff and the
applicant, and the staff would hold
periodic meetings with such interested
persons to here and respond to their
concerns regarding the application. A
local public document room would also
be established following the notice.

* A notice of opportunity for hearing
would be issued following the staff's
docketing review, as under present
prectice. The notice would require
interested persons to file intervention
petitions within one month. However,
the only guestion to be considered by
the Licensing Board .n deciding on the

‘petition is whether the person hes

standing to intervene. No contentions
need be filed at this stage.

¢ Intervenors edmitted es parties to
the pmcndlns1 would be given three
months after they are admitted to
review available documents and to
prepare contentions. Contentions filed
&t the end of the three-month period
would be reviewed by the Licensing
Board and admitted provisionally: (1) If
the contention meels present
Commission requirements for
sadmissibility; (2) if it is accompanied by
a statement of ell significant facts

. known te the intervenor at that time

supporting each contention, together
with references to the specific sources
and documents which have been or will
be relied on to establigh such facts; and,

e
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(8) unless the Board determines thet it
appeers beyond doubt that the
intervenor can no set of facts in
support of iis cleim which would entitle
it 10 reliefl. The third part of this teat is
modeled after the test esteblished by the
l\xmnn Court in Conb( v. Gibson, 355
U.S 41 (1057) for federal courts in
determining whether & motion to dismiss
& complaint should be r-nud ursuant
1o Rule 12 (b)(6) of the Federa! Rules of
Civil Procedure. In epplying this part of
the test, the Licensing Board would
consider whether, reviewing the
contention in the light most favoreble to
its t and whether every doubt
resolved in the proponent’s behalf, the
contention states any valid claim for
relief. Legal issues would be admitted
and considered based upon ore!
argument rether than upon an
adjudicatory heering.

* A period of 46 months woula be
provided for discovery on all
Eovmomlly sdmitted contentions.

tensions could be granted only for

ceuse. The Licensing Boards would
directed by the Commission ss &
matter of policy te supervise closely the
discovery process and to use such
measures 88 bi-weekly telephone
conference calls to manage the

discovery process.
* At the close of the discovery period,
the Licensing Board would rule on

whether to procesd with & hearing on
factual contentions. At this stege. the
Board would only proceed to conduct an
adjudicetory hearing on those

contentions for which &n intervenor hes
estebliched that & genuine issue of
materia] fact existe. In this
determination. the Board would spply
the test set forth by the Court in
Independent Bankers Ass'n v. Board of
Governoss. $16 F.20 1208, 1220 n. 57
(D.C. Cir. 1875). Under this test, an
intervenor need not make deteiled
fectua! allegations in order 1o meet the
requirement that he or she raise “issues
of material foct."” Rather, the intervenor
need only show thet an “incuiry in
depth” is appropriste.
¢ Late-filed contentions would be
sdmitted as under the Commission's
Ennm rules. If the contention tould not
ave been filed eurlier due to the
institutiona! unavailability (i.e. the
unavailability of sta'f documents or
emergency plens) of the information on
which the contention is besed, the
iritervenor will be presumed 10 have met
the good ceuse fuctor in § 2.714. As o
policy metter, the staff would be
directed to pursue the goal of early
aveilability of all stafl documents,
ferably within aix montns of the
uance of the notice of opportunity for
hearing.
* The Licensing Boards would be
&nud the suthority to cal! u:rm s
rd witnesses. As & matier lioy.
ihe Commission would provide he!
perties to 8 proceeding could file
requests with the Board to cell expert
witnesses on issues to be litigated in the
proceeding

e A e e <y

¢ As a metter of policy, the Licensing
Boards would be directed to reguire the
preparation and use of crose-
examination plans for extended cross-
examination of witnesses in the hearing.

* As o metier of Commission policy,
Heetaing proceeding including the NRC

censing ’
Staff. would be invited to recommend to
the Commission generic issues
considered in individual licensing
proceedings which could be usefully
codified.

* Hybrid hearing similar
to those fied in section 184 of the
Nuclear Waste Policy Act of 1082 vould
be used on an experimental besis in &,
few selecied cases. All parties to the
proceeding weuld heve to to
use of hybrid hearing ures.

The majority of my suggestions could
be adopted through ‘he issuence of &
revised Commigsion policy stetement on
the conduct of nuclesr power plant
licensing hearings knd through some
limited revisions to 10 CFR Parts 2 and
50. If sdopted, | believe thet ch.nm‘:o

ow hearing procedures elong the
[} ted would help sesure & more

efficient and effective hearing process
as well a9 one the! is fuir to all
participants. | invite comments on this
approsch and would welcome the
opportunity to discuss my suggestions
with interested persons.
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