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I. INTRODUCTION
I.A ORGANIZATION AND CONTENT OF CROSS-STATEMENT

The United States Department of Energy (the Department or DOE)
is filing this Cross-Statement pursuant to the procedural orders issued by the
Presiding Officer appointed by the United States Nuclear Regulatory Commission
(the Commission or NRC) to monitor the early stages of this rulemaking pro-
ceeding and to assist the Commission in conducting the later portions (1).

This Cross-Statement discusses the various issues raised in the
Statements of Position filed by other Participants in this proceeding foliow-
ing the submission of the Department's Statement. A list of the other Partic-
ipants that have submitted Statements and the citations used in referring to
them appears in Table I-1.

The Department's Statement of Position was filed and served on
each Participant on 15 April 1980. Additionally, the Department (by letter
dated 18 January 1980) previously had submitted to the Commission a computer
list of approximately 11,922 references and abstracts on waste storage and
disposal. The Department also forwarded to the Commission copies of hundreds
of the references cited by the Department for the use of the Commission a.d
for placement in the Commission's Public Document Room in Washington, I.C.
Copies of approximately 130 often-cited core documents were placed in the
Department's 10 regicnal offices and the Commission's Public Docuinent Room for
the use of the Participants in this proceeding.

In its Statement, DOE PS at I-4, the Department submitted that
it is its position that:

1. Spent nuclear fuel from licensed facilities ul-
timately can be disposed of safely off-site.

2. Disposal facilities will be in operation between
1997 and 2006, and the initial increment of off-
site storage facilities can be in operation by
1983.

3. Spent nuclear fuel from licensed facilities can

be stored safely either on-site or off-site until
disposed of ultimately.
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Table I-1,

Citation

AIChE PS
ANS PS
AEG PS
AIF PS
Bech PS
CDC PBS
CEC PS
CPC PS
DE PS
DOE PS
ECNP PS
GE PS

IL PS
Lewis PS
Lochstet PS
MN PS
MAD PS
NECNP PS
NfE PS

NRDC PS
NY PS

0C PS

OH PS

SC PS
SE2-CN PS

SHL PS
SMP PS
TVA PS
UNWMG-EET PS

USGS PreS
USGS PS
VT PS

WN PS

List of Statements of Position and Citation Form
Used in This Cross-Statement

Participant and Date of Position Statement

American Institute of Chemical Engineers (6/23/80)

American Nuclear Society (7/3/80)

Association of Engineering Geolooists (8/1/80)

Atomic Industrial Forum, Inc. (//7/80)

Bechtel National, Inc. (7/3/80)

California Department of Conservation (7/7/80)

California Energy Commission (7/7/80)

Consumers Pover Company (7/11/80 - One-page letter)

State of Delaware (7/3/80)

U.S. Department of Energy (4/15/80)

Environmental Coalition on Nuclear Power (7/80)

General Electric Company (7/1/80)

State of I1linois (7/7/80) (includes Roy affidavit)

Marvin 1. Lewis (7/10/80)

Dr. William A. Lochstet (7/3/80)

State of Minnesota (7/8/80)

Mississippians Against Disposal (6/25/80)

New England Coalition on Nuclear Pollution (7/7/80)

Neighbors for the Environment (7/4/80) (includes papers by
Rae, Dornsife and Strahl)

Natural Resources Defense Council, Inc. (7/7/80)

State of New York (7/7/80)

Ocean County and Township of Lower Alloway Creek (7/10/80)

State of Ohio (7/7/80)

State of South Carolina (7/3/80)

Scientists and Engineers for Secure Energy, Connecticut
Chapter (7/1/80)

Safe Haven, Ltd. (7/7/80)

Sensible Maine Power, Inc. (7/7/80

Tennessee Valley Authority (7/7/80

Utility Nuclear Waste Management Group-Edison Electric
Institute (7/7/80)

United States Geological Survey (4/15/80)

United States Geological Survey (7/7/80)

State of Vermont (7/1/80)

State of Wisconsin (7/10/80) (includes comments by Mudrey,
Leverance, Kelly and Deese)
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The other Participants have had ample opportunity to review and
comment upon the Department's position and the extersive body of publicly
available information on which it is based. The Statements of Position of
other Par icipants were due on 7 July 1980,

The Department has performed a detailed review of all the
Statements of Position filed by the other Participants. Following a brief
discussion of the scope of this proceeding and the standard the Commission
should apply in reassessing its "confidence" in the management of spent nuc-
lear fuel from licensed facilities, this Cross-Statement (in Part II) address-
es, issue-by-issue, each of the program and technical issues raised in the
other Participants' Statements.* Some Participants have supported the Depart-
ment's position. Others have attempted to challenge some of the bases for
it. No Participant has demonstrated any reason for the Commission not to find
reasonable assurance for adopting the Department's position. A summary of the
specific issues raised by the other Participants and the Department's response
to each appears in Chapter III.A.

For the reasons demonstrated below, the Department reiterates
that there exists an adequate overall waste management program capable of
handling, storing, and disposing of spent nuclear fuel from commercial power
reactors. The other Participants have not shown that disposal and storage
facilities cannot and wili not be made avaiiable when needed. The Commission
therefore should determine (for the reasons described in more detail in Chap-
ter 111.B) that the issue need not be considered in individual NRC licensing
proceedings.

1.8 SCOPE OF THE PROCEEDING

Some Participants have attempted to raise issues outside the
scope of this rulemaking or have made premature suggestions about procedures
the Commission should use during the remainder of this proceeding. The issues

*In their Statements of Position, a few Participants raised several specific

guestions about particular passazes in the Department's initial Statement.
hese are addressed in Appendix A of this Cross-Statement.
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the Commission faces in this rulemaking are what will be the disposition of
spent nuclear fuel stored at the sites of operating power reactors and how
questions about such disposition should be addressed in individual NRC licens-
ing proceedings. See 44 Fed. Reg. 61,372 (1979) (DOE PS, Ref. I-1). The
Department prepared its Statement of Position, which was filed on 15 April
1980, pursuant to the First Prehearing Conference Order issued by the Presid-
ing Officer on 1 February 1980. In that Order, the Presiding Officer sus-
tained the Department's position that this proceeding should consider, as the
representative case for handling high-level nuclear wastes, disposal and stor-
age of speant nuclear fuel taken directly from commercial power reactors.* The
Presiding Officer also ordered that issues of low-level waste, uranium mil)
tailings, and the safety of transportation of waste materials are not within
this proceeding's scope.

Despite the fact that the Presiding Officer's Order was un-
challenged at the time, at le.st two Participants now criticize the "narrow"
scope of the Department's Statement of Position and of this proceeding it-
self. NECNP PS at 44-47; WN PS, Deese at 6-10. Some Participants attempt to
raise sweeping questions about the safety of transportation of waste mate-
rials. MAD PS at 2; NY PS at 94-95, 103-104; NECNP PS at 46-47. See also CEC
PS at 26-27; DE PS at 5; SHL PS at 2-3; OH PS at 14. Several Participants
interject issues concerning reprocessing and disposal of waste forms other
than spent fual. AIChE PS at 3; AIF PS at 2; Lewis PS at 6; SE2-CN PS at 73
NRDC PS at 21, 86; MN PS at 7; MN PS, Abrahamson at 13, 28; NECNP PS at 45,
47-48, 75; OH PS at 6; CEC PS at 51-52; CDC PS at 7-8; WN PS, Mudrey at 5, 11;
WN PS, Deese at 6; Bech PS at 6. Twc Participants also address issues con-
cerning foreign or defense-related nuclear waste activities. NRDC PS at
75-76; CEC PS at 24, The Department submits that these comments are an un-
timely and inappropriate attempt to reopen procedural matters concerning the
scope of this proceeding. That scope already has been defined. The Department
therefore will not address these comments further in this Cross-Statement.

*In presenting its assessment of confidence in the ability to store and dis-
pose of spent fuel in its Statment of Position, the Department noted that it
was in no way suggesting a judgment of the potential suitability or nonsuit-
ability of other techniques (such as reprocessing) for treatment and disposal
of radioactive wastes. See DOE PS at I-2, I-5,
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Suggestions about procedures to be followed during the remain-
der of this proceeding are offered by two Participants. The New England Coal-
ition on Nuclear Pollution repeats its position that the Commission should
take "affirmative steps" to solicit the views of persons not participating in
this proceeding, but the Coalition does not identify what matters it believes
are in controversy. NECNF PS at 2-3. See also ECNP PS at 2; OC PS at 20.
Participant Lewis has suggested that the Commission “. . . hold a few public
workshops or meeting to get the flavor of the public into the record." Lewis
PS at 2. Both of these recommendations still are premature at this early
stage of the proceeding for the reasons stated by the Commission in its Memo-
randum and Order of May 28, 1980, defining the role of the NRC Staff in this
proceeding and reiterated by the Presiding Officer in his Order Extending Time
to File Statements and Cross-Statements of Position (May 29, 1980) at 2-3.
Following the submission of these Cross-Statements, all Participants have been
ordered to file suggestions as to the nature and scope of further proceedings,
additional areas of inquiry, or further data or studies. If they can show
grounds, NECNP and Mr. Lewis should renew their suggestions at that time.

I.C THE STANDARD FOR DETERMINING "CONFIDENCE"

As noted in the preceding portion of this Cross-Statement, the
issues the Commission faces in this rulemaking are what will be the disposi-
tion of spent nuclear fuel stored at the sites of operating power reactors and
how questions about such disposition should be addressed in individual NRC
licensing proceedings.* Throughout its Statement of Position and this

*The Commission has defined the scope of this rulemaking as follows:

The purpose of this proceeding is solely to assess gen-
erically the degree of assurance now available that
radioactive waste can be safely disposed of, to deter-
mine when such disposal or off-site storage will be
available, and to determine whether radioactive wastes
can be safely stored on-site past the expiration of
existing facility licenses until off-site disposal or
storage is available (2).
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Cross-Statement, the Department has convincingly demonstrated that it has a
nucicar waste management program capable of handling, storing, and disposing
of spert nuclear fuel from commercial power reactors. Some Participants have
discussed the degree of proof the Commission should apply in making this
generic assessment. The Commission already has irdicated that any final rule
resulting from this proceeding will have to be based upon a finding of
“reasonable assurance" that the facts underlying that rule are true. In the
Notice of Proposed Kulemaking announcing this proceeding, the Commnivsion said:

If whe Commission finds reasonable assurance that safe,
off-site disposal for radioactive wastes from licensed
facilities will be available prior to expiration of the
facilities' licenses, it will promulgate a final rule
providing that the environmental and safety impli-
cations of continued on-site storage after the termina-
tion of licenses need not be considered in individual
licensing proceedings (3). (Emphasis added.)

The Department submits that is is appropriate that the Com-
mission apply the “"reasonable assurance" standard in this proceeding. Sug-
gestions by a few Participants that the Commission should apply a different
standard should be rejected. This rulemaking, it must be recalled, was ini-
tiated by the Commission in response to the decision of the United States
Court of Appeals for the District of Columbia Circuit in State of Minnesota v.
NRC (4).* The court specifically declined to dictate the procedures to be
followed in this proceeding. In doing so, the court, however, said:

The breadth of the questions involved and the fact
the ultimate determination can never rise —above a
prediction suggest that the determination may be a
kind of legislative judgment for which rulemaking
would suffice (5). (Emphasis added.)

*The court therein remanded two licensing actions to the Commission to con-
sider whether an off-site storage solution for nuclear wastes will be avail-
able by the expiration dates of the operating licenses of the Vermont Yankee
anc Prairie Island nuclear power plants, to which the Commission had granted
permits to increase on-site spent-fuel storage facilities, and, if not,
whether spent fuel can be stored at the sites past those dates and until an
off-site solution is availatle. The court did not set aside or stay the
challenged license amendments.
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Additional guidance on the standard to be applied by the Com-
mission is provided by Judge Tamm's concurring opinion in the same case. He
said:

Specifically, there must be a determination whether it
is reasonabl robable that an off-site fuel repcs-

itory w available when the operating license of
the nuclear plant in question expires (6). (Emphasis
added.)

Judge Tamm added:

Our opinion merely remands this case to the Commission
for such proceedings as it deems appropriate to deter-
mine whetrer there is reasonable assurance that an
off-site s“orage solution will be available when need-
ed--in this case, hy the years 2007-2009 (7).

Other Participants apparently agree that the Commission should
use the standard of “"reasonable assurance" as the basis for a finding of “con-
fidence" in the safe and timely implementation of proposed disposal and stor-
age programs. See, e.q., NECNP PS at 9-13; OC PS at 5; UNWMG-EEI PS, Doc. 2
at 1-2. However, full agreement as to what constitutes "reasonable assurance”
does not exist. Cf. ECNP PS at 3 (suggesting the need for an "extraordinarily
high degree of assurance"); and NY PS at 26-27 (suggesting that the Commission
must have "the highest degree of confidence"). The latter suggestions go
beyond the "reasonable assurance" standard which requires that findings be
based upon sound judgment, but not extraordinary or absolute certainty.

The Department submits that using the "reasonable assurance"
standard proposed by the Commission is appropriate, because it will ensure
compliance with the weybstantial evidence" standard, the standard established
by the Administrative Procedure Act (APA) for rulemaking proceedings. The APA
requires that a rule be supported by ngubstantial evidence" (8). Use of the
"preasonable assurance" standard thus is a proper exercise of the Commission's
discretion to formulate procedures for making substantive judgments in rule-
making proceedings both because it is in compliance with the APA and because
the courts previously have upheld Commission decisions based upon it (9).

One Participant says that the Commission should vote for no
confidence, if the weight of evidence tips only slightly toward confidence. NY
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PS at 40-41. This suggestion by the State of New York would virtually amount
to using the standard of “beyond a reasonable doubt" applied in criminal pros-
ecutions. Use of that standard also has been suggested by the California
Department of Conservation, COC PS at 5, but that would be inappropriate in an
NRC rulemaking. Neither the Atomic Energy Act of 1954, as amended, nor the
Commission regulations require totally risk-free actions (10). Absolutely
risk-free actions are similar to other absolute positions and arguments that
have been rejected by the courts (11). See also UNWMG-EEI PS, Doc. 1 at I-2.
They should not form the basis for the Commission's actions in this rulemaking.

The Commission also should reject suggestions that a finding of
“confidence" requires extrasensory perception, as the Natural Resources
Defense Council and the State of Ohio intimate. NRDC argues that to say that
safe storage (NRDC) will occur ", . . requires clairvoyance, with which
neither the DOE nor the NRC is equipped." NRDC PS at 93. The State of Ohio
éxpresses a cor ‘ern that various institutional problems render any attempt to
forecast the date for the operation of the system, which it admits is techni-
cally feasible, ". ., . to be little more than an attempt at clairvoyance
without the benefit of a crystal ball." OH PS at 3. It is absurd to suggest
that the Commission cannot find confidence in the safe and timely implemen-
tation of proposed disposal and storage programs unless it is endowed with
superhuman powers. If such a standard were required to be the basis for
adrinistrative actions, no decisions coul; be reached or actions taken.

The Commission must base a finding of confidence on an informed
but a mortal prediction of germane technical and program matters. The effect-
iveness of long-term disposal, unlike the effectiveness of other industrial
activities, such as novel power generation techniques, cannot be demonstrated
to the degree some have suggested. Cf. ECNP PS at 3. As another Participant
points out, such demonstration would require observation of the repository
over the time period during which wastes remain hazardous. UNWMG-EEI PS, Doc.
3 at 1-3. Because the periods of concern are lengthy, means other than ob-
servations uver hundreds or thousands of years must be used to evaluate the
safety of proposed disposal systems,

NECNP argues that the Commission must estahlish criteria to
govern the degree of assurance required for a finding of "reasonable assur-
ance." NECNP PS at 9-13. The Department reiterates its position that the
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high-level waste disposal system objectives proposed in its initial Statement,
DOr PS at I1-3 to I1-21, provide an appropriate basis for assessing in this
proceeding the technical adequacy of the Department's disposal program and of
the systems that will result from its implementation. By contrast, the Com-
mission can measure its confidence in the safety of interim storage on the
basis of existing regulations. See DOE PS at IV-2 to Iv-4, With respect to
assessing program plans, which require predicting the future course of human
activities, the Commission should determine whether acceptable measures will
be taken on a timely basis.* Findings of confidence in each of these matters
should be made by the Commission when there is »reasonable assurance" in favor
of such finding.

One Participant alleges that the Department's program does not
meet the standards established by the Commission for the issuance of either an
operating license or a construction permit for a power plant (and therefore
the Commission should not find confidence in the program). NRDC PS at 16-19.
See also SHL PS at 1, 6-7. This allegation mischaracterizes the issue before
the Commission in this generic rulemaking. The Department in this proceeding
is not applying for authority to construct or operate a particular disposal or
storage facility. The Commission is conducting this rulemaking to make a
generic judgment that is largely legislative in nature.

In making its findings in this proceeding, the Commission
should be careful to avoid devoting undue attention to sweeping and unsup-
ported contentions about critical "gaps" in technical knowledge or allegations
that program difficulties never will be overcome. Unsupported allegations
should not give rise to presumptions. The Supreme Court of the United States

*The thrust of the Position Statements of some Participants is that the Com-
mission she~:G concentrate its inquiry on whether disposal will be accomp-
lishe as opposed to whether it can be. See, e.g., NY PS at 15-17; MN PS at
4; Lewis PS at 2; NRDC PS at 9-10. (NRDC in fact concedes, "No informed com-
mentator has claimed that it is now and will continue to be impossible to
isolate or contain high-level radicactive wastes. No laws of physics must be
violated to produce a waste disposal program." Id. See also OH PS at 3.) The
Department submits that its Statements in this proceeding demonstrate that
(i) the techniques proposed to be used for disposal and storage will be safe
and (ii) they will be implemented in a time frame that is responsive to
national needs.
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incumbent upon participants in administrative proceedings to structure their
participation so that it is meaningful and so that it alerts the agency to the
participant's position and contentions, especially when (as herein) they are
requesting the agency to embark on an exploration of unchartered territory,

In summary, the Commission should make a finding of "“confi-
dence" in the safe and timely implementation of proposed disposal and storage
programs if there is reasonable assurance in favor of that conclusion. Dis-
putes should be resolved by choosing what seems to be the most reasonable
inference. A finding of either “confidence” or "lack of confidence" in this
proceeding will be of great significance, especially in this time of concern
about the availability of energy resources. Therefore, the Commission should
require all proponents of particular conclusions in this proceeding to provide
adequate support for those conclusions. The Department submits that its
Statement of Position and this Cross-Statement have more than done so.
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IT DISCUSSION OF ISSUES RAISED IN STATEMENTS
OF POSITION OF OTHER PARTIC PANTS

I1.A ISSUES RELATED TO IMPLEMENTATION OF STORAGE AND DISPOSAL
PROGRAMS
I1.A.1 Introduction

Many Participants contend that, even putting technical problems
aside, the Commission cannot find confidence in the Department's schedules for
storage and disposal facilities because of unresolved issues of program imple-
mentation, sometimes referred to as "nontechnical” or "institutional" issues.
Because these issues are emphasized by so many of the Participants, they are
addressed before technical issues about which there generally is less disagree-
ment.

The Department agrees that the resolution of difficult nontech-
nical problems is essential to the success of the waste program and that in
many past instances the Federal Government has not adequately addressed these
problems. In his Message of 12 February 1980; DOE PS, App. A; the President
stated that resolution of nontechnical issues is as important as the resolu-
tion of the technical issues and recognized prior inadequate involvement of
State and local governments in the decisionmaking process for waste management
activities. More recent events demonstrate a clear recognition of these is-
sues by concerned parties and provide examples of progress in developing the
necessary processes to address them. '

The Department has performed a detailed review of all of the
Statements of Position filed by other Participants. In this portion of the
Cross-Statement, issues related to the implementation of storage and disposal
programs are discussed. The following sections describe the actions of the
President to formuiate a national policy with broad input from multiple insti-
tutions and the public, the establishment of the State Planning Council, and
numerous examples of joint Federal-State discussions and agreements. Also
discussed are the Department’'s management struciure and schedules as well as
the impacts of regulatory uncertainties, socioeconomic factors, public opposi-
tion, and costs. The Department does not claim that all issues are resolved
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today but maintains that adequate activities are now under way to permit com-
pletion of the schedules described in the Position Statement.

I1.A.2 Ability of Legislative and Executive Branches to Resolve
Pertinent Tssues

Several Participants note that there remain to be resolved at
th: Federal level major issues affecting the design and implementation of a
national waste program. They question the ability of the Legislative and
Executive Branches to resolve these issues. Some believe that legislation is
necessary for this resolution and that this legislation will not be forth-
coming, either because of inadequate cooperation between the Executive and
Legislative Branches or because of an inability of Congress to reach a con-
sensus on legislation. Others seem to think that this resolution cannot be
depended upon because of the potential for major policy shifts from President
to President,

1.hR,2.1 Timely Passage of Necessary Legislation

Four Participants question whether there will be sufficient
cooperation between the Legislative and Executive Branches to put in place
necessary legislation to implement the national waste management program, To
support claims that the current levels of cooperation are inadequate, they
cite proposed Congressional bills allegedly at odds with the policies of the
Administration, Congressional disagreements on the Department's funding re-
quests, and other disagreements between the President and Congress as reflect-
ing a situation of uncertainty and institutional chaos. NRDC PS at 76 to 78;
CEC PS at 20 to 23; CDC PS at 7; OM PS at 6 to 8. There now are and will con-
tinue to be differences between Congress and the Executive Branch with respect
to leqgislative approaches and funding requirements., The Department maintains,
however, that these differences are well within traditional bounds, have been
resolved in the past, and will continue to be resolved in the future. Mean-
while, the Department's waste management program 1S proceeding under applic-
able legislative authority.



Because our form of government is based on a concept of "separ-
ation of powers" which provides for "checks and balances," there are bound to
be disagreements between the President and Congress, particularly in the early
stages of the development of a coherert and comprehensive national policy that
reflects a national consensus. Considering that there are any number of ap-
proaches that could be workable, the Department submits it is appropriate that
the elected leadership consider a variety of options prior to selecting one.

In any case, there does not appear to be a conflict between the
President and Congress on the goal of a waste management program. Both are
striving for providing interim storage capacity and for demonstrating disposal
capability. Furthermore, the President and Congress have expressed support
for mined geologic disposal as an interim strategy while alternative concepts
are heing studied, 1In the 12 February 1980, Message to Congress, DOE PS, App.
A, the President specifically stated that he is ". . . adopting an interim
planning strateqy focused on the use of mined geologic repositories." Simi-
larly, a major aspect of 5.2189, the Nuclear Waste Policy Act, which was passed
in the Senate on 30 July 1980, relates to mined geologic repositories. The
dramatic increase in funding for the commercial waste management program from
$14 million in FY 1976 to $219 million in FY 1980 demonstrates basic agreement
between the Executive and Legislative Branches. In regard to assigning man-
agement responsibility for developing and implementing the technology, Cong-
ress and the President have both agreed that the Department of Energy has the
lead role. Similarly, both the President and Congress have recognized the
need to estahlish an institutional frameworx to involve State and local anvern-
ments in the decisionmaking process. Toward this end, the President has cre-
ated by Fxecutive Order a State Planning Council to advise the Executive Branch
and to work with Congress in making and implementing decisions on waste man-
agement and disposal. DOE PS, App. A. Legislation is under active considera-
tion in the Congress tu provide a statutory basis for the Council.

The cther major reason that Participants cite as a basis for
questioning whether necessary legislation will be forthcoming in a timely
fashion is an alleged inability of the Congress itself to reach consersus
regarding the statutory framework for the implementation of a waste disposal
proyram. OH PS at 8; CEC PS at 23. The California Energy Commission specifi-
cally states, "As many as two dozen separate committees and subcommittees in
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the two houses of Cor ,ress are working at cross purposes or in direct con-
flict." CEC PS at 23. Tne California Energy Commissicn also says that more
than 40 bills are periing, many of which reveal major differences in approach,
and most of which conflict with Presidential policy.

It is true that a multitude of legislative proposals on nuc-
Tear waste management was introduced during the 96th Congress. There have in
fact been approximately 76 bills introduced that address nuclear waste manage-
ment issues. These bills include Department of Energy authorization bills;
bills dealing with nuclear energy, which include language regarding nuclear
waste; nuclear transportation bills; bills defining the roles of States in
siting waste facilities; bills which would ectablish demonstration repository
programs; and bills that would set other specific requirements on the nuclear
waste management program. Contcary to some Participants' assertions that this
level of activity is evidence of instability and confusion, the Department
submits that the number of such proposals now before the Congress is indica-
tive of Congressional iintent to consider a variety of divergent views before a
more precise definition is developed. Consequently, the multitude of bills
should be viewed positively, as representing the active participation of a
broad spectrum of interests. Other Participants agree., SE2-CN PS at 21; AIF
PS at 33. These Participants reason that such actions are responsible initia-
tives on the part of the Federal Government and demonstrate that the political
will exists to overcome remaining obstacles. 1d.

An examination of the bills in Congress reveals that all the
pills are oriented toward development of a solution for waste disposal. In
many instancas the bills are also structured to provide mechanisms for invol-
ving States in the siting process and allowing full disclosure to and partici-
pation by the public and technical community.

From the above discussion, the following conclusions can be
made. First, despita the extensive debate on the question of nuclear waste,
the Congress and the Executive Branch agree on major issues. These are (i) a
permanent solution is requirea, (ii) mined geolugic disposal should be the
interim strategy, and (iii) the need exists to establish an institutional
framework to involve State and locai governments in *he decisionmaking pro-
cess, Second, a multitude of bills now addressing nuclear waste must be
recognized as the means by which our system of qgovernment obtains a broad
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spectrum of views. The end result is the timely passage of necessary
legislation., Finally, there, in any case, is sufficient programmatic and
technical flexibility to accommodate the final approach chosen.

I1.A.2.2 Continuity of Policy From One Administration to the Next

Some Participants question the ability of the Executive and
Legislative Branches to resolve major issues because of a potential lack of
continuity in policy positions among Presidents. OH PS at 6; CDC PS at 7.
There is some potential for policy shifts from President to President, but the
Department does not believe this to be a credible deterrent for a finding of
confidence. Although refinements or minor modifications may be expected to
occur, radical departures from an existing nationa! policy cannot occur with-
out deliberation on the part of both Congress and the President. If it is de-
termined by both Branches of the government acting under their Constitutional
authority that it is in the national interest that major departures from past
practices are necessary, then policy positions will be developed consistent
with the needs at that time. The guarantee sought by the State of Ohio and
the California Department of Conservation that policies have to be fixed for-
ever is not achievable, nor should it be,

Further, it is unlikely that a new Administration would attempt
to change the basic structure and goals of an ongoing program that has already
been structured in response to prior widespread and prolonged public policy
debate and resolution. The formulation of a comprehensive waste management
program described by the President on 12 February 1980 incorporated input from
14 Federal agencies, from State and local governments, from public interest
and environmental groups, and from industry. Ove- 3,300 written comments were
received on the draft Irteragency Review Group Report alone. The national
waste management plan currently being prepared will receive similar distribu-
tion and public review and will be shaped according to the combined input cf
interested and concerned individuals and institutions of society. In add -
tion, as previously discussed, very active participation by multiple commit-
tees of the Congress is resulting in formulation of policies that, for exam-
ple, in the case of recent Senate action on S.2189 (a vote of 88 to 7), are
receiving bipartisan approval. To suggest that election of a new. President
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and definition of new policies will result in significantly different program
strategy is to suggest that the opinions from all other national institutions
that have helped form the original policy will simultaneously change. The
Department does agree that some aspects of its program might be redirected,
but submits that the national consensus on the responsible dispositimn of
radioactive wastes will transcend Presidential elections.

In summary, the Department submits there is ample evidence that

major national programs can and usually do maintain continuity ove- a large
period of time,

IT1.A.3 Coordination With Other Federal Agencies

Several Participants have pointed out that there are multiple
Federal agencies involved with the implementation of the nuclear waste pro-
gram. They believe that problems will arise, as a result, which will deter
effective and timely decisionmaking, thus affecting confidence that a dis-
posal system will be available within the indicated time frome. The problems
cited relate both to the roles assigned to the various agencies and to the
adequacy of mechanisms for coordinating the various agencies' activities re-
sulting from these roles.

With regard to the roles assigned to the various agencies, the
State of Wisconsin notes that Federal responsiblity for nuclear waste manage-
ment has changed from a highly centralized Atomic Energy Commission (AEC) to a
complex balance among many agencies. WN PS, Deese at 5. The State of Ohio
expresses concern that the function of each agency may be unclear, and asks
that the Department delineate each agency's waste management functions. OH PS
at 9 to 11.

The roles of multiple Federal anencies participating in the
pregram already are discussed at length in the Department's Statement of
Position. DOE PS at I11-31 to III1-34, III-42 to III-48. The involvement of
multiple Federal agencies brings tc the nuclear waste management program the
specialized knowledge, skills, and cther resources that only those specialized
agencies can provide. As indicated by the State of Wisconsin, the number of
departments and agencies involved in the waste management issue is heneficial
to the extent that it broadens the fields of expertise and overall experience

IT-6



N R i

of people participating. WN PS, Deese at 5. Put anither way, a'most any
problem of such complexity is inevitably factored into manageable ,ieces, I[f
one agency were given the entire assignment, it would doubtless hav: to create
internal subunits reflecting the diversity of separate organizations now
involved.

A concern expressed by the State of New York is that agencies
may disagree with each other and fail to cooperate in working toward a common
goal., Specificaliy, the State of New York alleges that (i) the Department
cannot assume that the Bureau of Land Management (BLM) will make lands avail-
able for exploratory work (repository testing); (ii) the Department of the
Interior (DOI) opposes siting a repository on or adjacent to other lands sub-
ject to its jurisdiction ", . . such as portions of the National Park System,
the Wild and Scenic River System, and the National Trail System, as well as
Indian Trust lLands"; and (iii) *“4e Department erroneously assumes that the
Congress and DOI would allow withdrawal of land, NY PS at 75. Contrary to
these claims, the Department of the Interior has not expressed opposition to a
repository on any Federal lands but just on some classes of Federal lTand. The
DOI has urged that the Department give potential environmental impacts their
full consideration as - quired by law. As a result of its review of the Draft
Environmental Impa ¢ Statement for the Management of Commercially Generated
Radioactive Waste; wwc 1o, Ref. I1-34; the Department of the Interior stated
that:

The final statement should delineate willingness to
minimize environmental impacts which may be precipi-
tated by the proposed action on the nation's cul-
tural, natural and recreation resources.

* k * K

The final GEIS should include clear, coherent identi-
fication and analysis of the enviroamental impacts
which may be reasonably expected to disturb or affect
the nation‘s cultural and natural and recreatinn
resources.
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The final statement should stress that the interim
storage, permanent storage, and transport of commer-
cial radioactive wastes will be carried out in a
manner that has no potential for adversely affecting
units of the National Park System, The Wild and Scen-
ic River System, and the National Trail System,

* k ok &

At present we favor the exclusion of such activities
from areas which could affect Indian trust lands (1).

In other words, the Department of the Interior simply stressed, and the De-
partment of Energy agrees, that environmental impacts shouid be identified and
minimized, The contention of the State of New York that the comments of the
DOI with regard to the Environmental Impact Statement indicaie an opposition
to the program are clearly without basis.

The Department does not expect that the Department of the In-
terior or Congress would allow withdrawal of public land without meeting all
applicable standards. It does expect that, when all applicable and environ-
mental safety standards are met, withdrawal would be approved by the Depart-
ment of the Interior and Congress.

Three Participants characterize the overall Federal decision-
making process as a disorganized "proliferation of decision makers" and allege
that mechanisms are lacking to coordinate the agendas, schedules, and policies
among the many departments. NRDC PS at 72; CEC PS at i, 20-21; OH PS at 9.
This alleged lack of adequate coordinating mechanisms is generally implied or
cited as a reason for not having confidence that the waste program will be
implemented in a timely manner. To support this claim, the California Energy
Commission alleges that there has been substantial dissension in the past
among Federal agencies. CEC PS at ii. Similarly, it is claimed that one
agency's inability to perform a critical function could slow the entire ef-
fort. The State of Ohio specifically espresses concern over the impact on the
Department's schedule caused by the involvement of numercus agencies and asks
that the Department specify the ancunt of delay to the overall schedule that
could result from problems incurred by any one agency. OH PS at 9 to 11,

I1-8



The mechanisms established for interagency coordination and
cooperation, such as memoranda of understanding and interagency working :com-
mittees, are addressed in the Department's Statement of Position. DOE #5 at
111-42 to 111-48. For example, the U.S. Geological Survey (USGS) has par-
ticipated with the Department in developing an Earth Sciences Technical Plan;
DOE PS, Ref, 111-55;* which defines the technical efforts required for site
identification and characterization, rock mechanics, repository sealing, waste/
media interaction, and repository performance assessment. In support of the
National Waste Terminal Storage (NWTS) Program, USGS is involved in geclogi-
cal/hydrological site characterization activities in the States of Mississip-
pi, Louisiana, Utah, Nevada, and Washington. DOE PS at III-45. It is also
involved in technological studies related to earth sciences.

_The cooperative effort with the Bureau of Land Management
consists of issuance of permits on certain Federal lands where the Departmert
of the Interior has the oversight and control responsibilities. DOE PS at
[11-46. An example of BLM's involvement in the site exploration activities is
the recent ongoing reviews for issuance of permits to conduct additional fieid
exploration activities in Utah. The Corps of Engineers is cooperating with
the Department in acquiring access to private land for exploration purposes in
the State of Louisiana. DOE PS at 111-47. The U.S. Department of Agriculture
has co~perated in acquiring access to National Forest lands in Mississippi for
conducting exploratory work. DOE PS at III-47. Furthermore, the Department
also notes that the President has specifically addressed the Federal manage-
ment structure necessary to facilitate coordination and cooperaticn, as a key
element of his policy statement. As stated in the White House release of 12
February 1980:

The President has designated the Secretary of Energy
to be responsible for overall program integration and
to establish necessary, coordination mechanisms. The
Secretary of Energy will assume the lead role for:
1) coordinating all Federal nonregulatory aspects of

*This reference is one of the approximately 130 often-cited core documents
that were placed in the Department's 10 regional offices ~d the Commission's
Public Document Room for the use of the Participants in this proceeding.
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radioactive waste management; 2) working out effec-
tive relationships with requlatory bodies such as the
Environmental Protection Agency and the Nuclear Requ-
latory Commission; and 3) developing strong and ef-
fective ties between the Federal governent and the
states on all aspects of radioactive waste storage
and disposal.

In accordance with this charge, the Department, in cooperation
with other Federal agencies, is currently preparing a comprehensive National
Plan for nuclear waste management that will integrate the schedules and spe-
cific actions of the various agencies involved. A draft plan will be
submitted for public and Congressional review in late 1980. A revised plan
that includes public comment will then be issued in 1981 and updated
biennially thereafter,

There are other instances of interagency cooperation that may
be examined. For example, the Interagency Review Group (IRG) is discussed in
the Department's Position Statement. DOE PS at II-7. The need for involving
and incorporating the views of the involved government agencies, as well as
the Congress, the States, local governments, industry, the scientific and
technical community, and other members of the public, was recognized by the
President on 13 March 1978 when he established t'e IRG. The collective ef-
forts of the IRG resulted in a report to the President which formed the basis
for his 12 February 1980 Message to Congress. DOE PS, App. A. Such evidence
of successful past multiple-agency involvement in the development of national
policy should provide further assurance that similar cooperative effort will
be forthcoming in the implementation of the program. In accordance with the
President's direction, the Department has established an Interagency Working
Committee on Radioactive Waste Management. The composition and goals of this
committee are discussed in the Department's Statement of Position. DOE PS at
[IT-43. This committee meets as necessary to address issues arising in the
coordinated implementation of the President's waste management policy. Four
meetings have been held since the formation of the group in late 1979; the
most recent meeting was held on 5 August 1980,

In conclusion, the Department does not share the pessimistic
view offered by those Participants who allege that coordination of multiple
Federal agencies does not, will not, or cannot take place. Evidence of
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successful coordination exists, and steps to further improve such mechanisms
are being taken. Furthermore, the participation of suach multiple agencies, as
described in the Department's Position Statement and this Cross-Statement, is
a desirable and necessary attribute that ensures consideration of diverse
viewpoints.

I1.A.4 Viability of Intergovernmental Decisionmaking Process

This section addresses those issues raised by Participants
regarding the ability of the Federal Government to effectively include State
and local governments in the decisionmaking process for disposal of nuclear
waste.,

I1.A.4.1 Role of State and Local Governments in the Decisionmaking
Process

Several Participants question the Federal Government's commit-
ment to give State and local governments an appropriate role in the decision-
making process. These Participants contend, for example, that (i) premature
releases through newspapers; WN PS, Kelly at 4; (ii) exclusion of non-govern-
ment representatives from the State Planning Council; CEC PS at 23; and (iii)
the Department's allegedly greater interest in persuading States to accept its
plan than in incorperating States' needs; OH PS at 5; all indicate a lack of
intent by the Federal Government to give State and local governments a role in
the decisionmaking process.

That the Department is fully committed to giving State and
local governments an important role in the decisionmaking process is evidenced
by several items. The President, in his Message to Congress of 12 February
1980; DOE PS, App. A; committed the Federal Government to working with Statr,
Tribal, and local governments in the siting of high-level waste repositories.
Under the evolving framework of éonsultation and concurrence, the host State
will have a continuing role in Federal decisionmaking on the siting, design,
and construction of a high-level waste repository. The Department reaffirmed
this commitment and elaborated the essential elements of the consultation and
concurrence process in a letter from Assistant Secretary Cunningham to the
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Governors of each of the 50 States (with copies to State Senate and House
leaders) and to leaders of Tribal governments. These letters appear in Ap-
pendix B of this Cross-Statement. By 22 August 1980, replies to these letters
had been received from officials of 13 states. The replies also are included
in Appendix B. The Governor of Minnesota's reply did not indicate any dissat-
isfaction with the notification procedure. The States of Virginia and Tennes-
see acknowledged receipt and indicated that appropriate officials will review
it. Other replies received expressed satisfaction with the stated intent of
the Department to employ a notification process, as outlined in the letter,
Other evidence showing that the Department is in fact living up to this com-
mitment is discussed in the paragraphs that follow.

Participants interpret the Department's recent alleged lack of
consultation with the State Planning Council prior to publication of a news-
paper story regarding research plans for work in Wisconsin as an indication
that the Department does not intend to involve State and local governments.
WN PS, Kelly at 4; SHL PS at 3. The State Planning Council, in fact, had been
provided materials describing the Department's broad intentions to expand and
diversify the geologic studies supporting the identification of potential
sites. It would have been outside the President's charter for the Council,
and counterproductive to the function of the Council, for the Department to
discuss proposed State-specific studies with the Council before doing so with
affected State governments. It was realized by all the contributing archi-
tects of the Council that it could not function as an intermediary between
Federal agencies and State governments and yet remain a collegial body of man-
ageahle size which could meet frequently and represent the perspectives of
State, local, and Tribal governments. Furthermore, it was felt then, and
still is, that the States will not yield to a coomittee on which they may not
~have any role or membership to represent their direct interests.

It is more appropriate to focus on the problem of press revela-
tions preceding discussion with State governments. The Department indeed
regrets publication of the newspaper article before having discussed the need
for expanded geologic investigations with responsible State officials. This
publication did not derive from any news release by the Department, as con-
tended by Safe Haven, Ltd. SHL PS at 3. At the time of publication of the
newspaper report, the Department had for some weeks been planning simultaneous
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notification of several States about its interest in expanding the extent of
its exploration program but had not yet developed specific proposals for
investigative work. 1In the initial phase of consultation and concurrence, the
Department will always face the dilemma of informing a State or Tribe too
early (before meaningful proposals have been formulated) or too late (after
the Department's potential interest has been made public). Nevertheless, the
Department will strive to inform State and Tribal officials at the earliest
moment that its interest in undertaking exploratory activities focuses on
their jurisdiction.

Because this event occurred recently and is cited by the State
of Wisconsin and by Safe Haven, Ltd., to allege a lack of intent by the
Department to employ the specified process, the following letters also are
attached as Appendix C of this Cross-Statement:

1. Letter, May 8, 1980 David Woodbury, State of
Wisconsin, to Colin Heath, U.S. Department of
Energy.

2. Letter, May 19, 1980, Colin Heath to David
Woodbury.

3. Letter, May 30, 1980, Colin Heath to Ms. Mary
Louise Symon, State Planning Council,

4, Letter, May 30, 1980, Gov. Dreyfus of Wisconsin,
to Colin Heath, U.S. Department of Eneragy.

5. Letter, June 18, 1980, Colin Heath, DOE, to Gov.
Dreyfus.

6. Letter, June 23, 1980, Gov. Dreyfus to Colin
Heath, DOE.

7. Letter, July 10, 1980, Wiilie Nunnery, Wisconsin
Public Utilities Commission to George W. Cunning-
ham, U.S. Department of Energy.

Perusal of these letters will show that, despite the unintended
premature publication in a Wisconsin newspaper, orderly discussion of proposed
activities has been held with officials of the State of Wisconsin.

The California Energy Commission cites the exclusion of indus-
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