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UNITED STATES OF AMERICA : . ,. ,9:-pyr p'!.

. i 5. c' fyo
NUCLEAR REGULATORY COMMISSION

-\ "ga;ncag
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD ,,

N.

In the Matter of ) Docket No. 50-367
) (Construction Permit

NORTHERN INDIANA PUBLIC SERVICE ) Extension)
COMPANY )

)

(Bailly Generating Station, ) August 28, 1980
Nuclear-1) ) '

)

NIPSCO'S RESPONSE TO REVISED CONTENTIONS

I. Introduction

On February 26, 1980, Illinois and the Porter County

Chapter Intervenors submitted contentions which incorporated

by reference their December 20, 1979, petitions.M Those

petitions in turn incorporated by reference their joint peti-
tion of June 29, 1979. / The June 1979 petition in turn in-**

corporated petitions filed with NRC in 1976 by Porter County

-*/ " Supplemental Petition o! the State of Illinois," p.1
(February 26, 1980), " Joint Intervenors' First Supple-
ment to Petition for Leave to Intervene," p. 18 (Febru-
ary 26, 1980). Illinois and the Porter County Chapter
Intervenors had filed essentially identical petitions
on December 20, 1979, entitled " Petition for Leave to
Intervene".

b
**/ " Joint Supplement to Requests for Hearing," p. 11 o

(June 29, 1979).
~

-soogogg



.

. .

-2-

Chapter Intervenors and Illinois. / These last three peti-*

tions were filed prior to publication of the Notice of Oppor-

tunity for Hearing on the request for a construction permit
extension (44 Fed. Reg. 69,061 (1979)) and the Licensing Board

was unfamiliar with their contents at the special prehearing

conference held on March 12-13, 1980. Consequently, the

Board deferred ruling on incorporated contentions and ordered
.

the Porter County Chapter Intervenors to submit reworded con-

tentions in substitution for those incorporated contentions
which it wished the Board to consider.- j

**
Porter County

Chapter Intervenors submitted fifteen revised contentions
***/which Illinois adopted as its own. After holding that

these revised contentions were timely-filed, the Board di-

rected the parties "to submit arguments in support of, or

_

Porter County Chapter et al. " Request to Institute a
*/ Proceeding, and Motion, to Suspend and Revoke Con--

struction Permit No. CPPR-104" (November 24, 1976);
Illinois " Request to Institute a Proceeding, and Motion,
to Suspend and Revoke Construction Permit No. CPPR-104"
(December 15, 1976).

" Provisional Order Following Special Prehearing Con-**/ ference," pp. 49-50 (May 30, 1980).-~

" Porter County Chapter Petitioners' Objections to,***/ Comments on, Requested Revisions of and Reworded Con-
tentions in Response to Provisional Order Following
Special Prehearing Conference," pp. 9-17 (June 30," State'of Illinois Response to Provisional Or-1980);
der Following Special Pre-hearing Conference," p. 9
(June 30, 1980).
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opposition to, the admissibility of these newly-filed con-

tantions." / Pursuant to the Board's Order, Northern Indiana
*

Public Service Company (NIPSCO) hereby submits its response

to the revised contentions of the Porter County Chapter Inter-

venors and Illinois (hereinafter "intervenors") .

II. Arguments on Revised Contentions

Porter County Chapter has submitted fifteen revised con-
!

tentions, numbered R-I to R-I 15. Of these, Contentions R-I 1'

to R-I 9 and R-I 13 pertain to health and safety issues. Con-
i

tentions R-I 10 to R-I 12 and R-I 14 to R-I 15 deal with en-i

vironmentally-related issues. We will discuss each group

separately.

A. Health and Safety Contentions |

The revised health and safety contentions cover a

wide spectrum of issues, ranging from implications of the
.

TMI accident to the financial ability of NIPSCO to design and

construct Bailly. However, none of the health and safety is-

sues rafaed by these contentions is related to a cause of the

delay in construction of Bailly. In our view, Indiana and

| Michigan Electric Co. (Donald C. Cook Nuclear Plant, Units 1

and 2), ALAB-129, 6 AEC 414 (1973), limits the issues in an

extension proceeding to those which are related to a cause

|
,

*/ " Order Following Special Prehearing Conference" (Order), ;

p. 52 (August 7, 1980). l
|

|

l
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of delay in construction. / The health and safety issues
*

proposed must therefore be rejected.

Although the Board did not issue a definitive ruling on

its jurisdiction to consider health and safety contentions

unrelated to a cause of delay in construction, it did state

that, at most, the Board would have jurisdiction to admit and

consider these contentions only if they relate to " compelling

safety matters" and the intervenors make "a convincing prima

facie showing that the safety matter alleged will not be satis-

factorily resolved by the new completion date of the facility

**/ The intervenors have not even attempted to do so". . . . --

with respect to their contentions and these contentions must,

therefore, be dismissed even under the Board's suggested theory

of scope. In fact, as we understand the Order, the Board has

already so concluded in apparently rejecting similar contentions
***/proposed by Local 1010.

In addition to this general defect, most of the conten-

tions contain specific faults which warrant their exclusion

from this proceeding. We will discuss each contention and its

faults individually.

*/ See "NIPSCO's Objections to Provisional Order Following
Special Prehearing conference," pp. 17-26 (June 30, 1980).

**/ Order, pp. 28-29.

***/ Petition to Deny Permit (December 20, 1979) contains con-
tentions on Reg. Guide 1.97, generic safety issues, ATWS,
worker exposures, fuel pool size, material selection and
control, and plant cost which we understand to have been
denied although that ruling was not expressly made.
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Contention R-I 1

This contention refers to the occurrence of the TMI acci-

dent and to subsequent studies regarding that accident. It

contains no allegations regarding Bailly and does not identify

any defects in the plant or request any corrective measures.

In short, Contention R-I 1 raises no litigable issue; it is,

in effect, a statement of fact. Consequently, it lacks the

attributes of a contention and must be rejected. /*

Contention R-I 2

This contention states that the Board must consider other

" developments," including the shutdown of five plants is 1979

"because of potentially inadequate design to withstand earth-

quakes; the 1979 Interagency Review Group on Nuclear Waste

.; and the 1978 Risk Assessment ReviewManagement Report . .

Group Report ." The contention does not state the manner. . .

in which these subjects are to be " considered," nor does it

indicate the relevance of these subjects to Bailly o. 2 ex-

tension. Consequently, this contention lacks the necessary

specificity and basis under 10 C.F.R. 5 2. 714 (b) , and it must

be rejected.

Contention R-I 3

This contention states that serious unresolved questions

exist "about the safety of the Mark II containment system."

i */ The Board has previously rejected related contentions per-
I taining to the TMI accident. Order, p. 61.

:
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This contention does not provide a nexus between the generic

issue and the Bailly plant. To be admissible a contention

pertaining to a generic safety issue, inter alia, must allege:
that the fashion in which the application deals with
the matter in question is unsatisfactory, that because
of the failure to consider a particular item there has ,

'

been an insufficient assessment of a specified type of
risk for the reactor, or that the short-term solution
offered in application to a problem under staff study-

is inadequate.

(Gulf States Utilities Co. (River Bend Station, Units 1 and

2), ALAB-444, 6 NRC 760, 773 (1977).) Contention R-I 3 con-

tains no such allegetions or bases therefor. Moreover, the

Board has previously ruled that contentions regarding the
Mark II containment are not admissible in this proceeding.I[

Finally, the proposed contention is vague and unspecific.

It must be rejected.

Contention R-I 4
"taken intoThis contention states that NIPSCO has not

account" Regulatory Guide 1.97 in the design of Bailly, and

that the plant design is inadequate because it lacks suffi-

cient post-accident monitoring capabilities. Initially, it

should be noted that compliance with regulatory guides is not

mandatory, and a licensee may utilize a method different from

that specified in a regulatory guide in order to satisfy the
Commission's regulations. (River Bend, supra.) Moreover,

*/ Order, pp. 65-66.
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the intervenors have not specified the manner in which Bailly's

post-accident monitoring system is inadequate. Consequently,

this contention lacks the requisite specificity and basis re-

quired by Section 2.714 (b) , and it must be rejected.,

Contention R-I 5*

i

This contention states that River Bend, NUREG-0510, and

"the Reed Report" list " numerous generic safety issues which<

have not yet been resolved" and identify " safety items which

| need improvement." However, the contention does not specify

i
i the relationship of these issues to the Bailly plant, nor

! does it satisfy the criteria of River Bend, supra, for the
<
'

admission of a contention pertaining to generic safety is-

sues. Consequently, this contention must be rejected.
4

Contention R-I 6

This contention states that " anticipated transients

without scram" (ATWS) is an unresolved safety issue, and that

Bailly must be designed and constructed to accommodate the,

; possible solutions to ATWS contained in NUREG-0460. In fact,
,

the Bailly plant must satisfy whatever requirements concerning

j ATWS are applicable when the operating licer.se 13 sought.

I These may or may not be the measures proposed in NUREG-0460.

It should not be forgotten that the ATWS issue was considered

'
in the construction permit proceeding, and the licensing board

found that " adequate provisions will be incorporated in the

a

.- --. .-, ...
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design of the Bailly nuclear facility to assure adequate pro-

taction against the effects of common mode failures and antici-

pated transients without scram." / Finally, the contention
*

does not satisfy the criteria of River Bend, supra, for ad-

mission of a generic issue in a proceeding. Consequently,

this contention must be rejected.

Contention R-I 7

This contention states that NIPSCO has not dealt with

problams similar to those experienced at TMI with respect to

" worker exposure in attempting to mitigate the effects of the

less-than-Class 9 accident. " This contention is extremely

vague and unspecific and it is difficult to ascertain pre-

cisely what the intervenors desire to litigate. One might

assume that they do not seek to litigate now whether uniden-

tified health physics operating procedures meet the as-low-
,

as-reasonably-achievable standard but that is not clear. If

the intervenors are alleging that workers will incur excessive
,

doses because the plant has been improperly designed, they have
;

~

not indicated which particular systems at Bailly are inadequate

and have not stated a basis for the allegation of insufficiency.

The mere assertion that problems have been experienced at other

plants does not qualify as a valid contention. Consequently,

this contention lacks the specificity and basis required by

Section 2.714 (b) and it must be rejected.
4

*/ Northern Indiana Public Service Co. (Bailly Generating
Station, Nuclear-1), LBP-74-19, 7 AEC 557, 578 (1974).

.._ .
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Contention R-I 8

This contention states that NIPSCO has allowed insufficient
size for the spent fuel pool "in view of the lack of alternative

storage and disposal facilities for. spent fuel." The contention

is immaterial to any applicable legal standard, since the Com-

mission's regulations do not require Bailly to accommodate all

of the spent fuel generated at the plant. To the extent that

NIPSCO may be required at some future date to apply for an

amendment to expand the capacity of its spent fuel pool, the

environmental and safety consequences of such an amendment

need only be considered if and when such an amendment is re-
i

quested. (Minnesoti v. NRC, 602 F.2d 412, 416 n.5 (19 79) .)

the Commission has undertaken a rulemaking concerningMoreover,

the availability of off-site storage and disposal of spent fuel
and has directed that issues relating thereto should not be

considered in individual licensing proceedings during the rule-

making proceeding. (44 Fed. Reg. 61,372 at 61,373 (1979).)

Consequently, this contention is inadmissible.

Contention R-I 9
This contention states that the operating history of boil-

ing water reactors indicates the existence of problems regarding

" pipe cracks, vessel cracks, sparger cracks and control rod
failures" and that NIPSCO has not demonstrated the adequacy of

" material selection and control to avoid such problems . " How-
'

ever, the mere assertion that problems have been experienced at
.,

_.
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other plants is an insufficient basis for a contention. This

contention lacks the requisite specificity and basis to be ad-

missible pursuant to Section 2.714 (b) .

Contention R-I 13

This contention alleges that the current estimated cost

of construction of Bailly casts serious doubt upon "the fi-

nancial ability of NIPSCO to design and construct the Bailly
,

plant, without seriously impairing the financial position of

the compan ." If the intervenors are alleging that financial,

impairment of NIPSCO should be an issue in this proceeding

separately and apart from the ability of NIPSCO to construct

and operate a safe plant, their contention must be rejected

since the NRC has no jurisdiction over purely economic issues.

If the intervenors are alleging that financial impairment of

NIPSCO would render it unable to engage in proposed activities

in accordance with the Commission's regulations, the contention

should be rejected since this issue was litigated in the con-

struction permit proceeding and NIPSCO was found " financially

qualified to design and construct the proposed Bailly facil-

ity." /
*

-*/ Bailly, supra, 7 AEC at 567. This Board has previously
rejected a related contention pertaining to the increase
in the cost of construction. Order, pp. 59-60.

_. __
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B. Environmental Contentions
,

Contentions R-I 10 to R-I 12. state that, before an

amendment can be issued extending the construction permit, the

Staff must issue a new environmental impact statement (EIS) or

a supplement to the final environmental statement for the con-

struction permit, or a revised cost-benefit analysis. Con-

tentions R-I 10, R-I 14, and R-I 15 state that certain environ-

mental issues must be considered. The Board previously de-

ferred ruling on similar contentions until the Staff completes

and issues its environmental evaluation / and we assume that
*

these revised contentions will also be deferred. Concequently,i

we will not respond to these contentions at this time.- /**
If

the Board desires not to defer its consideration of all or part
|

of these contentions, we are prepared to submit a response

promptly upon notification by the Board.

|

:

*/ Order, p. 61.

**/ We continue to rely upon our arguments presented in
--

"NIPSCO's Response to Petitions Filed in Response to
Notice for Opportunity for Hearing," pp. 32-35 (January 18,
1980). The environmental review in connection with an ex-
tension considers the incremental impacts associa+.td with
the extension. An extension cannot be used as an cccasion
to reopen or reconsider findings made in the construction
permit proceeding.

!

4

. --, - - , - - - - n - , ,- --
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III. Staff's Motion to Consolidate

We have received the NRC Staff's pleading " Position on

Newly-Filed Contentions and Motion to Consolidate" dated

August 22, 1980. In that document, the Staff requests con-

solidation in connection with any of these contentions which

may be admitted. Such consolidation would permit either PCCI

or Illinois to prosecute the admitted contention. NIPSCO

supports the Staff's request and reserves the right to seek

additional appropriate consolidation of parties and/or partici-

pation in this proceeding.
.

IV. Conclusions

The revised health and safety contentions submitted by .

the intervenors do not relate to a cause of delay in construc-

tion. They also fail to satisfy the prima facie showing re-

quired by the Board's Order. Additionally, most of these con-

tentions are objectionable for other reasons, including the

lack of adequate specificity and basis. Consequently, these

contentions must be rejected. Since the Board has deferred a

ruling on previously submitted environmental contentions, we

assume that the Board will defer a ruling on the revised envi-

ronmental contentions. Therefore, we have not responded to
,

these contentions in this pleading.

. . _ . __ _ _ _
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NIPSCO supports the Staff's motion for consolidation of

prosecution of contentions,

i

Very truly yours,

William H. Eichhorn, Esquire
EICHHORN, EICHHORN & LINK
5243 Hohman Avenue
Hammond, Indiana 46320

|

Kathleen H. Shea, Esquire
Steven P. Frantz, Esquire
LOWENSTEIN, NEWMAN, REIS,

iAXELRAD & TOLL ;

1025 Connecticut Avenue, NW '

Washington, DC 20036
|

By t PAA.- Me

Kathleen H. Shea

i
i

'

.
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UNITED STATES OF AMERICA-

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of ) Docket No. 50-367
)

'

NORTHERN INDIANA PUBLIC SERVICE ) (Construction Permit
COMPANY ) Extension)

)
(Bailly Generating Station, ) August 28, 1980
Nuclear-1) )

)

CERTIFICATE OF SERVICE

I hereby certify that a copy of NIPSCO's Response to
Revised Contentions was served on the following by deposit
in the United States mail, postage prepaid, on this 28th
day of August, 1980:

Herbert Grossman, Esquire
U.S. Nuclear Rcgulatory Commission
Washington, D.C. 20555

Glenn O. Bright
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Richard F. Cole
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Docketing and Service Section
Office of the Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Howard K. Shapar, Esquire
Executive Legal Director
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Steven Goldberg, Esquire
Office of the Executive Legal Director<

U.S. Nuclear Regulatory Commission
! Washington, D.C. 20555

-
._ _ - - . .. . _ _ _ . _.
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Susan Sekuler, Esquire
Environmental Control Division
188 West Randolph Street
Suite 2315
Chicago, Illinois 60601

Robert J. Vollen, Esquire
c/o SPI
109 North Dearborn Street
Suite 1300
Chicago, Illinois 60602

Edward W. Osann, Jr., Esquire
One IBM Plaza
Suite 4600
Chicago, Illinois 60611

I
Robert L. Graham, Esquire

iOne IBM Plaza
44th Floor
Chicago, Illinois 60611

Mr. Mike Olszanski
Mr. Clifford Mezo
United Steelworkers of America
3703 Euclid Avenue
East Chicago, Indiana 46312

Diane B. Cohn, Esquire
William B. Schultz, Esquire
Suite 700
2000 P Street, NW
Washington, D.C. 20036

Richard L. Robbins, Esquire
53 West Jackson Boulevard
Chicago, Illinois 60604

Mr. George Grabowski
Ms. Anna Grabowski
7413 W. 136th Lane
Cedar Lake, Indiana 46303

Dr. George Schultz ,

110 California |

Michigan City, Indiana 46360 |
f

hbk sb -
KhTHLEEN H. SHEA
Lowenstein, Newman, Reis,

Axelrad & Toll
1025 Connecticut Avenue, NW
Washington, D.C. 20036
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