UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
NORTHERN INDIANA Docket No. 50-367
PUBLIC SERVICE COMPANY
(Bailly Generating Station,
Nuclear-1l)

(Construction Permit
Extension)

STATE OF ILLINOIS' MOTION
TO COMPEL STAFF DETERMINATION

The State of Illinois, by its attorney Tvrone C. Fahner,
Attorney General of the State of Illinois,moves the Board to compel
the NRC Staff to make and inform the Board of its determination
whether, pursuant to the National Environmental Policy Act, it
will prepare and circulate an Environmental Impact Statement (EIS)
with respect to NIPSCO's application for an amendment to its
construction permit. This determination is particularly essential
in light of the changes in circumstances which have occurred since the
preparation of the EIS issued with respect to the Bailly construction

permit.

The State of Illirois previously agreed to defer a ruling
on its Contention One of the "Supplemental Petition of the State of
Illinois," which, in general, asserts that an EIS is required. That
agreement to defer was based on the Staff's indication, at the Special
prehearing Conference, that by June it expected to complete its

evaluation of NIPSCO's application for a construction permit extension.

(T%. March 13, 1980, pp. 302-305). As of the date of filing
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this moticn, no Staff evaluation has been made.

The State of Illinois submits that this is the appropriate
time for such a determination to be made as to whether the Stafsf

will prepare an EIS in order to fulfill the mandate of NEPA.

The change in circumstances since the issuance of the
EIS dated February 13 covering the Bailly construction permit has
rendered that EIS inadeguate and a new or supplemnental EIS must
be prepared. These circumstances are detailed in the letter dated
May 27, 1980 from William J. Scott, then Attorney General,to J. Gustave
Speth, Chairman of the President's Council on Environmental Quality,
attached hereto as Exhibit A. The Council has concluded that a new
or supplemental EIS is required, as reflected in the letter from
chairman Speth to Tyrone C. Fahner, Attorney General, dated August

12, 1980, attached hereto as Exhibit B.

FPor all of the foregoing reasons, as well as the reasons
set forth in the exhibits, Illinois submits that the Staff should

be compelled to make its determinatiocn forthwith.

Respectfully submitted,

TYRONE C. Fahner
Attorney General
State of Ilkinois

/

TERY JO MURRAY
nt Attorngy General

OF COUNSEL:

Susan N. Sekuler

Environmental Control Division

188 West Randolph Street, Suite 2313
Chicago, Illinois 60601
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State of Jllinats
QOffice of the Attorney BGeneral
Chicage 50501

Wiilism ). Scott
Altorney Sensral

Mav 27, 1980

J. Gustave Speth, Chairman
Council on Environmental Quality
722 Jackson Place, N.W.
Washington, D.C. 20006

Dear Chairman Speth:

I am writing to you on behalf of the People of th
State of Illinois (Illinois) to call to the attenticn
of the Council con Environmental Quality (CEQ) a
matter of significance related to compliance with

the National Environmental Policy Act.

The Nuclear Regulatory Cemmission (NRC) is currently
considering an application from the Northern Indiana
Public Service Company (NIPSCO) to extend the con-
struction permit for its Bailly Generating Station,
Nuclear-l (Bailly) (NRC Docket Yo. 50-367) from
September 1, 1979 to December 1, 1987. NIPSCO
received its initial construction permit to buil
Bailly on May 2, 1974 and the original environmental
impact state~ent (EIS) was completed in February cf
1373.

Pursuxnt -0 Section 185 of the Atomic Energy Act of
1354, +2 U.S.C. §2235 all construction permits must
specify a latest complation date. If construction

is not completed by that completion date "the con-
struction permit shall expire, and all rights there-
under tce forfeited, unless upon gcod cause shown,

the Commission extends the completion date." Section
50.55(b) of the NRC's Regulations, 10 C.F.R. §50.55(b)
contains a similar requirement.




Letter to:
J. Gustave Spgeth, Chairman
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Tarough a series ¢f circumstances, which Illinois will

not detail here, almost no :::s::;::;:n nas taken pglace

on Bailly since it received its construction permit on

May 1, 1974, six vears age. The NRC estimates that th
»

slant is less than one sercent complete, consisting merely

of a large hole ia the ground with suppert pilings driven
for the non-critical buildings. Yo construction has

taken place on the slant since September, 1977 during

which time the NRC staff has reviewed change ia th
foundation desicgn of the plant from long support piles
going to bedrcck or the glacial lucustrine :ill immediately

above bodrock to short piles.

Pursuant to Petiticns filed by Illincis and a number cf
other setitioners the NRC has formed an Atomic Safety
and Licensing 3card for the purpese of determining whether
a hearing should te hel egarding the renewal of th

o

constructicn permit .
conference was held S consicer the various
Petitions to ’r~e*"-ue At that hearing the NRC staff
announced that it was reviewing NIPSCO's a*o.zca ion
for the purpose of det e'ﬂ.w-n inter alia, whether an
EIS or supplemental EIS would Se :ecessa:v.
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Illincis kelieves that an EIS or a supplement
prepared fcr the renewal of th onstructi
that th iec;si:n related %o the sa---. Plant

be tased upon a consideration of environmental
If the NRC were :: aperove NIPSCO's setition fo
onstruction sermit renewal it would be giving NIPSCO
permission to build 99% of the nuclear *cwe* Pl n:. In
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The February, 1 £EIS prepared for Sai;;y ices :c*
taka into consideraticn the consideratle envirconmental
developments which have occurred since it was -ssued
wen seven years agc. Amcng these significant
wevelorments to Baillv are:
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1. The issuance of WASH 1400, the Reactor Safety ; tudy

tober, 1975) and the reevaluation by H.W. Lewis' Risk
Assessment Review Group.
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3. The March 30, 1980 letter from Gus Speth, Chairman
of CEQ t2o John Ahearne, Chairman of the !NRC attaching
the Repors :he Eavironmental lLaw Institut YRC's
Eaviroenmental Analvsis of Nuclear Accident s It

4. A Septexmber 26, 1575 memc from R. Wayne =c"s::n.
Chief, Accident Analysis BSranchk, NRC ¢9 Daniel R. Muller,
Acting Directcr, Division of Site Safety and Environmental
Analvysis (aztached neres=c) which concludes =hat of six
oroposed siting criteria contained ia NUREG 0. .5 Repors

cf =h Sitinc Policy Task Force Bailly alcone of all active
nuclear power plant sites in the nation fails tc nmeet

all six criteria. That study alsco determines that Bailly
1ad the smallest exclusicn area of anv active nuclear
power slant in the Tnited States.

ch water tatble at 2a:illy extensiv
dewatering must take place. Immecdiately adjacent to th
Bailly site is the Indiana Dunes Naticnal axes“cr- which
*

3 e 3% ~ el 1 -
centain the Tragile Ccowles 38cg ve:- ndé ..vm,.-ex. ticnad

iandmark. This dewatering has cccurred for about 've
vears instead of the eighteen mcnths initially contemplated
ané will continue during most if not all of the 99 menth
cericd needed = ::mcle: the slant. This will result
ia drawéown of the water in the National lLakeshore

2 s 1% -~ - - -
ané at Ccwles acc which will cause irrecarable
aﬂ.'- - - - a
e - - - .. -

§. The estimated costs of BSailly have go
150 million dollars to over 1.1 5illion &
NIPSCO estimates that its costs are incre
~eas= ven millicn dollars a mcnth

- - - A e ..

P t the timne the construction sermit was issued th
level <f peak demand for electricity in the NIPSCC servic
rea was assumec tTO increase Ty £ to 8% cer year. ctua
experience has shown an average annual lncrease in cteax
demand ©f about 4.05% with nc increase in teak demand
occurring from 1978 teo 1979.
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The NEPA issue related to Bailly will have broad
implicaticons for other nuclear sower ozlants in the
early stages of construction when their construction
permits expire. For example, the Jersev Central
Power and Light Company on August 31, 1978 applied
for & extension to its construction permit for th
Forlted River Nuclear Generating Staticon issued on
July 19, 1973. That plant is only 3% complete with
work currently halted due to financial problems
experienced b. the utility which is part owner of
Three Mile Island-2 The Company seeks a seven vear
extension of its construct;on permit.

Illincis kelieves that the Nuclear Regulatory Com ission

must prepare an Eavironmental Impact Statement or

a supplement in conjunction with the determination

cf whether to extend the construction permit for the

Bail .y Nuclear Power Plant. If there was ever a
ircumstance in which the preparation o7 an environmental
impact statement or a supplement is necessary it is

this circumstance.

The construction permit for the Bailly plant will be
extended by the NRC upon a showing of gcod cause by

the applicant for extens‘~n. 1Illincis also believes

that NEPA and Calwvert "l-ffs Coordinating {-rmittee v.
AEC 449 F. 24 TI09 (D.C Ct. App. 1571 rey..ire that

the decisicn be based Jpon a consideraticn of these
envircnmental consequences of the constructicn of the
power pnlant which were not and could not have been
considered at the initial construction permit preoceeding.

Very truly yours, ’/Cy/r
i m




EXECUTIVE OFFICE OF THE PRESIDENT
CCUNCIL ON ENVIRONMENTAL QUALITY

722 JACKSON PLACE. N W = h
WASHINGTON. O C 20006 FJQEJE[:-EErl'\,“E:-IJ.

August 12, 1980

ane | R 19
Honorable Tyrone C. Fahner
Attorney General W & SCOTT
State of Illinois MM-

Chicago, I1l. 60601
Dear Attorney General Fahner:

The Council has reviewed your office's letter, dated May 27, 1980,
regarding the application of the National Environmental Policy Act
("NEPA") to the future decisions concerning the Bailly Generating
Station, Nuclear-l ("Bailly-1").

OQur review of the matter indicates that the initial construction permit
for Bailly-l was issued on May 1, 1974. Since that time virtually no
construction has taken place, and the comstruction permit has expired.
Pursuant to the intent of the Atomic Energy Act, uni ss the perxit is
extended by order of the Nuclear Reg :latory Commission ("NRC"), the
Northern Indiana Public Service Company ("NIPSCO") will forfeit all
rights to comstruct Bailly-l.

Your office has suggested that there have been certain significant new
developments since the final EIS on Bailly-1l's construction permit was
issueu in 1973, such as:

1. The issuance of WASH-1400, The Reactor Safety Study (Cctober,
1975) and its reevaluation by H. Lewis' Risk Assessment Review
Group in NUREG/CR-0400 (1978).

v The accident at Three Mile Island and the subsequent studies
of the accident, including the P2port by the President's Commission
on The Accident At Three Mile Island, and the report of the Special
Inquiry Group to the Nuclear Regulatory Commission.

. The September 26, 1979, NRC memorandum from R. W. Houston,
Chief of the NP"'- Accident Analysis Branch, to Daniel P. Muller,
Acting Director ot the NRC's Division of Site Safety and Eanviron-
mental Analysis, indicating that the Bailly-l facility failed tc
meet proposed siting criteria contained in the report of the NRC
Siting Policy Task Force (NUREG-0625)(1979).

4, The Council's letter of March 20, 1980, to the NRC and the
Council's report entitled, NRC's Environmental Analvsis of Nuclear
Accidents: Is it Adequate?

In our letter of March 20, 1980, we urged the Commission to move quickly
to revise its policy on accident analysis in environmental impact state-
ments. The review of NRC EISs by the Environmental Law Institute for

- EXHIBIT B -



the Council had revealed that none cf the EISs prepared to date by the
NRC for land based reactors has included an analysis of what were
formerly known as "Class 9" or worst case accidents. We stated our
conclusion that the NRC's new accident analysis policy should require
discussion in EIS's of the environmental and ocher consequences of the
full range of accidents that might occur ar nuclear reactors, including
core melt events. Such analyses,we noted, could improve the Commission's
siting, design, licensing, an. emergency planning decisions.

On June 13, 1980, the Commission published a new Interim Policy for the
consideration of environmental consequences of nuclear accidents under
NEPA. The NRC concluded that there is a need to include in EISs a dis-
cussion of the "site specific envircnmental impacts attributable to
accident sequences that lead to releases of radiation and/or radiocactive
materials, including sequences that can result in the . . . melting of
the reactor core." 45 Fed.Reg. 40101. The Interim Policy was ambiguous
on whether supplements must be prepared for existing EISs thar have
already been issued for construction permits. However, the Commission
stated:

" . . . it is the intent of the Commission that the staff take
steps to identify additional cases that might warrant early consid-
eration of either additional features or other actions which would
prevent or mitigate the consequences of serious accidents. Cases
for such consideration are those for which a Final Environmental
Statement has alre=ady been issued at the Constructicn Permit stage
but for which the Jperating License review stage has not yet been
reached." 45 Fed.Reg. 40101, 40103.

The NRC acknowledged that substantive changes in plant design features
as a result of such analyses ''may be more easily incorporated in plants
when construction has not yet progressed very far." Id.

As indicated in the memorandum enclosed with this letter from our General
Counsel's Office, in determining whether to act to extand NIPSCO's
construction permit, the NRC's responsibilities under the Atomic Energy
Act are supplemented by the National Environmental Policy Act. NEPA
requires the NRC to consider environmental factors to the fullest extent
possible in its new decision about Bailly-l. The Council is of the view
that for this decision, the NRC may simply adopt all or portions of its
prior final EIS pursuant to 40 CFR §1506.3 and prepare a supplement
dealing with the developments indicated above. Consideration of this
aew information might indicate, among other things, the need to modify
plant design, select an alternmative site, implement certain emergency
preparedness measures, Or reconsider the construction permit altogether.
As stated by the U.S. Court of Appeals for the second Circuit:

"Although an EIS may be supplemented, the cri-ical agenmcy decision

must, of course, be made after the supplement has been circulated,



considered and discussed in the light of alternatives, not before.
Otherwise, the process becomes a useless ritual, defeating the
purpose of NEPA, and rather making a mockery of it.” NRDC v.
Callaway, 524 F.2d 79, 92 (24 Cir., 1975).

In summary, the Council has concluded that the NRC should prepare and
circulate a supplement to the EIS on the Bailly-l construction permit
prior to rendering a decision on the pending request for a permit
extension. The NRC must also issue a record of its new decision in
compliance with 40 CFR §1505.2.

By a copy of this letter, we are providing our conclusions on this issue
to the NRC and NIPSCO.

Sincerely,

AME:

GUS SPETH
Chaiiman

Enclosure

cc: Members of the Commission
President of NIPSCO



EXECUTIVE OFFICE OF THE PRESIDENT

COUNCIL ON ENVIRONMENTAL QUALITY
722 JACKSON PLACE.N W
WASHINGTON DO C 20006

MEMORANDUM FOR THE CHAIRMAN
THROUGH: Foster Knight, Acting Genera'. Counsel “

FROM: John Shea, Counsel

SUBJECT: The Need To Suppl t NRC's EIS On the Bailly-l Reactor
Construction Permit

On May 27, 1980, the Attorney General of the State of Illinois wrote to
the Council concerning the application of the National Environmental
Policy Act ("NEPA") to a decision by the Nuclear Regulatory Commission
("NRC") on a request for an extension of the construction permit for the
Bailly Generating Station, Nuclear-1l ("Bailly-1").

Background

The final environmental impact statement on the construction permit for
Bailly-l was issued in February 1973. The initial construction permit
for Bailly-l was issued on May i, 1974. Since that time, virtually no
construction has taken place and the construction permit has expired.
Pursuant to the intent of the Atomic Energy Act, unless the permit is
extended by order of the NRC, the Northern Indiana Public Service Company
("NIPSCO") will forfeit all rights to comstruct Bailly-1 (Section 185 of
the Atomic Energy Act of 1954, as amended, 42 U.S.C. §2233).

1. The Attorney General's Letter.

The Attorney General ideitified a number of developments and items of
information which are relevant to environmental concerns and the NRC's
decision to allow the construction of Bailly-l. Several of these items
were discussed at length in the Council's letter and attachment to the
NRC, dated March 20, 1980. These include:

' The issuance of WASH-1400, The Reactor Safety Study (October
1975) and its reevaluation by H. Lewis' Risk Assessment Review
Group in NUREG/CR-0400 (1978).

y 49 The accident at Three Mile Is'and and the subsequent studies
of the event, including the Report bv the President's Commission on
The Accident At Three Mile Island and the report of the Special
Inquiry Group to the NRC.

. The Council's release of the report by the Environmental Law
Institute entitled, NRC's Environmental Analysis of Nuclear
Accidents: Is it Adequate?




One other related development discussed in the Actorney GCeneral's
letter* involves a memorandum to Daniel R. Muller, Acting Director of
the NRC's Division of Site Safety and Eavironmental Analysis, from R.
Wayne Houston, Chief of the NRC's Accident Analysis Branch, DSE, con-
cerning the development of siting criteria for nuclear reactors. That
memorandum indicates that the Bailly-l facility failed to meet all six
of the proposed siting criteria contained in the report of the NRC's
Siting Policy Task Force (NUREG-0625) (1979).

2. CEQ's Letter of March 20, 1980, to the NRC Concerning Accident
Analysis.

In our letter of March 20th, we told the NRC that its long-standing
approach to accident analysis in EISs was inadequate to Deet the full
disclosure requirements of NEPA. We also stated that all future EISs
would have to include an accident analysis which fulfilled the requirements
indicated in our letter and discussed further in the ELI report. We

went on to say chat the NRC should perform supplemental accident analyses
for operating nuclea- reactors giving highest priority to high risk
reactors, particularl  those near densely populated areas or reactors

with unique features naving a greater potential for accidents.

3. The NRC's Recent Statement of Interim Policy Concerning Accident
Analysis.

On June 13, 1980, the NRC published an Interim Policy for the consideration
of severe reactor accidents in EISs. 45 Fed. Reg. 40101. The statement

of policy announced the withdrawal of the old classification system for
nuciear accidents and set forth the Commission's direction that NRC EISs
"include considerations of the site specific environmental impacts
attributable to accident sequences that lead to releases of radiatiom
and/or radicactive materials, including sequences that can result in
inadequate cooling of reactor fuel and to melting of the reactor core."”
Id. In carrying out this policy, the NRC staff was instructed to comsider
relevant site features associated with accident risks, including population
density. The staff was also directed to "consider the likelihood that
substantive changes in plant design features which may compensate further
for adserse site features may be more easily incorporated in plants when
construction has not yet progressed very far." 45 Fed.Reg. at 40103.

The Legal Issues Under NEPA

As with its other actions and decisioms, the NRC's responsibilities
under the Atomic Energy Act regarding its decision on NIPSCO's applica-
tion for an extension of the comstruction permit are supplemented by the
NEPA. Calvert Cliffs' Coordinating Committee, Inc. v. AEC, 449 F.2d

* This -memorandum focusses only on the developments cited by the Attorney
General's Office that are national in scope. Several other developments
referred to in the Illinois letter, which are more of a local nature, may
be appropriate for discussion and consideration in a supplement to the
Bailly-1 EIS, depending upon their significance. These ''local"” developments
include (1) the drawdown of water during plant coastructiom from
the Indiana Dunes National Lakeshore and Cowles Bog, (2) increases in
plant costs, and (3) Jecreases in the need f r power.



1109, 1112 (D.C. Cir., 1971), cert. denied, 404 U.S. 942 (1972); Public
Service Co. of New Hampshire v. Nuclear Regulatory Commissionm, 582 F.2d
77 (lst Cir., 1978), cert. denied, 439 U.S. 1046. A decision to extend
the NIPSCO comstruction permit and thereby allow the comstruction of
Bailly-1, would be a major federal actioa necessitating cowpliance with
NEPA's requirement for an EIS review. 40 CFR §§1502.3 and 1508.18;
Minnesota PIRG v. Butz, 498 F.2d 1314 (8th Cir., 1974). In this case the
NRC could adopt its prior EIS or portions thereof and issue a supplement
to that EIS to disclose the significant new information discussed above.
40 CFR §§1506.3 and 1502.9(c).

The Council's aew NEPA regulations provide at 40 CFR §1502.9(c) (1979)
that

"(c) Agencies:

(1) Shall prepare supplements to either draft or final impact
statements if:
(i) The agency makes substantial changes in the proposed
action that are relevant to environmental concerns; OT
(ii) There are significant new circumstances or information,
relevant to environmental concerns, bearing on the proposed action or

its impacts."”

In Essex County Preservation Association v. C bell, which was decided
prior to the adoption of the Council's new regulations, the Second
Circuit affirmed a district court's order directing the Federal Highway
Administration to prepare a supplemental EIS om significant new circum-
stances involving a moratorium on certain highway extension work. The
moratorium purportedly called into question the need for other highway
construction at issue in the case. The Court .f Appeals affirmed the

district court, statiug:

" . . . the [district] court held that a supplemental EIS had to be
prepared in order to effectuate the basic aims of NEPA which favor
disclosure of all relevant factors affecting agency decisiors. See
Monroe County Comservation Council, Inc. v. Volpe, 472 F.2d 693,
597 (24 Cir., 1972). We are inclined to agree with this judgment.

While we cannot determine with certainty what the ultimate environmental

effects [of these new circumstances] will be, it would seem to
constitute the type of 'significant new information...concerning
[an] action's environmental aspects' that makes a supplemental EIS
necessary. 23 CFR §771.15. Such a supplemental statement, which

receives the same type of public comment and exposure as an original

EIS, is likely to facilitate the 'complete awareness on the part of
rhe actor of the environmental consequences of his accion . . . "
National Helium Corp. v. Mortom, 455 F.2d 650 (10th Cir., 1971),

mandated by NEPA. Essex County Preservationm Association v. Campbell,

536 F.2d 956, 8 ERC 2156, 2159 (lst Cir., 1976) .

The Court went on to hold that:

"In view of the fact that the recomstruction project at issue here
is not yet completed and that certain agency decisions may 'remain
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open to revisionm,' [citation omitted] we cannot say it was improper for
the district court to require appellees to prepare and circulate a
supplemental EIS . . . ." 1Id.

In the past the Council has advised agencies to prepare supplemental
FISs in order to fulfill the NEPA mandate identified by the Court of
Appeals in the Essex County case, i.e., that agencies must be aware of
the potential consequences of their actions and that agencies such as
the NRC should weigh all of their decisioms in light of significant new
data and developments. Scenic Hudson Preservat%gn Conference v. FPC,
354 F.2d 608, 620 (2d Cir., 1965), cert. denied, 384 U.S. 94l (1966);
Hudson River Fishermen's Association v. FPC, 498 F.2d 827, 832-33 (2d
Cir., 1974). This should be done only after preparation of a supple-
mental EIS. As stated by the Second Circuit in interpreting 40 CFR
§1500.11 of the Council's former guidelines:

Although an EIS may be supplemented, the critical agency decision
must, of course, be made after the supplement has “een circulated,
considered and discussed in the light of alternmatives, not before.
Otherwise the process becomes a useless ritual, defeating the
purpose of NEPA, and rather making a mockery of it. NRDC v.
Callaway, 524 F.2d 79, 92 (24 Cir., 1975).

Conclusion

Consideration of the significant new information relating to the environ=-

mental consequences of severe reactor accidents might indicate, among
other things, the need to modify plant design, select an alternative

site, implement certain emergency preparedness measures, OrT reconsider a
construction permit altogether. It is essential, therefore, that this
informatipn be discussed in a supplemental EIS and considered prior to

the NRC's critical decision on the extenmsion of the Bailly-l comstruction

permit.



