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Please quote the substantive health and safety standard
under which the proposed technical criteria for the disposal
of high-level radicactive waste were issued. Is this the
same standard under which the Commission con.emplates acting
upon applications to construct a geologic repository, to
emplace radioactive waste therein and to decommission the
forility? If not, please clarify.

Question | §

The information foll_ws:

The procedural requirements and the technical criteria would be issued
under the same substantive health and safety standards. The authority is
derived from section 202 of the Energy Reorganization Act of 1974, 42 U.S.C.
5842, which extends to the Commission "licensing and related regulatory
authority pursuant to chapters 6, 7, 8, and 10 of the Atomic Energy Act of
1954, as amended, as to the following facilities of the Administration:

“(3) Facilities used primarily for the receipt and storage of high-level
radicactive wastes resulting from activities licensed under such
Act.

“(4) Retrievable Surface Storage Facilities and other facilities authorized
for the express purpose of subsequent long-term storage of high-level
radioactive waste generated by the Administration, which are not used
for, or are part of, research and development activities.”

The relevant provisions of the Atomic Energy Act include, most importantly;

“Chapter 6. Special Nuclear Material
"Sec. 53 Domestic Distribution of Special Nuclear Material (42 U.S.C. 2073)

"b., The Commission shall establish, by rule, minimum criteria for the

issuance of specific or general licenses for the distribution of

special nuclear material depending upon the degree of importance to the

common defense and security or to the health and safety of the public

of-w
(1) the physical characteristics of the special nuclear material to be

distributed;

(2) the quantities of special nuclear material to be distributed; and
(3) the intended use of the special nuclear material to be distributed.

"e. Each license issued pursuant to this section shall contain and be
subject to the following conditions --

(7) special nuclear material shall be distributed only pursuant to
such safety standards as may be established by rule of the Cogmission
to protect health and to minimize danger to life or property.



“Chapter 7. Source Material

"sec. 63 Domestic Distribution of Source Material (42 U.S.C. 2093)

“y. The Commission shall establish, by rule, minimum criteria for the
iscuance of specific or general licenses for the distribution of source
material depending upon the degree of importance to the common defense
and security or to the health and safety of the public of--

(1) the physical characteristics of the source material to be distributed;
(2) the quantities of source material to be distributed; and
(3) the intended use of the source material to be distributed.

Chapter 8. Byproduct Material
"sec. 81 Domestic Distribution (42 U.S.C. 2111)

",..The Conmission shall not permit the distribution of any byproduct
material to any licensee, and shall recall or order the recall of any
distributed material from any licensee, who is not equipped to observe or
who fails to observe such safety standards to protect health as may be
established by the Commission or who uses such material in violation of law
or regulaton of the Commission or in a manner other than as disclosed in
the application therefor or approved by the Commission..."

The rulemaking authority of the Commission is further described in Chapter
14. General Authority as follows:

"Sec. 161. General Provisions. 42 U.S.C. 2201. In the performance of its
functions the Commission is authorized to --

"b. Establish by rule, regulation, or order, such standards and instructions
to govern the possession and use of special nuclear material, source
material, and byproduct material as the Commission may deem necessary
or desirable to promote the common defense and security or to protect
health or to minimize danger to life or property.

"j. Prescribe such regulations or orders as it may deem necessary...(3)
to govern any authority authorized pursuant to this Act, including
standards and restrictions governing the design, location, and
operation of facilities used in the conduct of such activity, in
order to protect health and to minimize danger to life or property.



0. Require by rule, regulation, or order, such reports, and the keeping
of such records with respect to, and to provide for such inspections
of, activities and studies of types specified in section 31 and
of activities under licenses issud pursuant to sections 53, 63, 81,
103, and 104, as may be necessary to effectuate the purposes of this
Act, including section 105; and

p. Make, promulgate, issue, rescind, and amend such rules and regulations
as may be necessary to carry out the purposes of this Act."”

The authority to prescribe the contents of license applications is further
set forth in section 182 of the Act, 42 U.S.C. 2232, as follows:

“a. Each application for a license hereunder shall be in writing and
shall specifically state such information as the Commission, by
rule or regulation, may determine to be necessary to decide such
of the technical and financial qualifications of the applicant,
the character of the applicant, or any other qualifications of the
applicant as the Commission may deem appropriate for the license..."

Additionally, our regulations and licensing decisions must be consisten.
with standards established by the Environmental Protection Agency in
accordance with Reorganization Plan No. 3 of 1970, 5 U.S.C., App. at 827
(1976). That Plan transferred to EPA:

“=e functions of the Atomic Energy Commission under the Atomic Energy

Act of 1954, as amended, administered through its Division of Radiation
Protection Standards, to the extent that such functions of the Commission
consist of establishing generally applicable environmental standards

for the protection of the general environment from radicactive material.
As used herein, standards mean limits on radiation exposures or levels,
or concentrations or gquantities of radioactive material, in the general
environment outside the boundaries of locations under the control of
persons possessing or using radioactive material."”



Question 2: Given the content of the proposed technical criteria mentioned
above, would enactment of the following statutory standard for
high-level waste repository construction, waste emplacement, and
repository decommissioning delay final promulgation beyond .'anuary 1,
19827

"(M)

(2)

(3)

such issuance would present no unreasonable risk to
public health and safety or the common defense and
security,

facility operation would conform to all applicable
general environmental standards promulgated by the
Administrator of the Environmental Protection Agency
pursuant to authority under existing law, and

the facility would incorporate multiple independent
barrier design that provides reasonable assurance each
such barrier will contain the waste for the period
determined by the Commission to be necessary to comply
with paragraph (1) of this subsection.”

The information follows:

Enactment of such a standard will not delay promulgation of the technical
criteria beyond January 1, 1982. If a standard is to be promulgated, we
recommend the following alternative language for item (3):

“the facility would incorporate multiple independent barriers designed
to provide reasonable assurance that each such barrier will contain
the waste for the period determined by the Conmission to be necessary
to comply with paragraph (1) of this subsection.”



Question 3: Please discuss the potential usefulness of an express statutory
design requirement such as the one delineated in item (3) of the
standard set out above in support of the Commission's defense-in-
depth regulatory philusophy and the similar formulation in section
60.lll(c? of the proposed technical criteria.

The information follows:

We do not fee: that an express statutory design requirement would be useful
at this time.

Under the Atomic Energy Act of 1954, as amended, licensing criteria for
private activities are the promotion of common defense and security, protection
of health, and minimization of danger to life and property. Together with
our responsibilities under the National Environmental Policy Act, we believe
that the Commission has enough discrelion to assure that waste disposal
facilities are technically sound, operationally safe, and environmentally
acceptable.

Qur existing authority is adequate and clear. We ara concerned that the
expression of new criteria or design specifications, to be applied at

the time we are to exercise authority under Chapters 6, 7, and 8 of the
Atomic Energy Act, will require the use of multiple (and possibly conflicting)
standards in our adjudications.

The staff is currently responding to public comments on the Advanced

Notice of Proposed Rulemaking (ANPR) on the technical rule that was published
on May 13, 1980 (45FR31393). The purpose of the ANPR is to inform the

public of the status of our efforts to develop technical criteria to invite
their comments on our approach and technical considerations. Our defense-in-
depth regulatory philosophy provides the found2tion and framework for the
technical criteria, and we are most interested in the comments of the

public on this. Following our consideration of comments on this early

draft, we will prepare the Proposed Rule for public review and comment.

Our final position on this will be developed after full consideration of
these comments.



Question 4: Does the Commission view an express statutory empowerment
as desirable to clarify the Conmission's authority to require
the submission of a site characterization report, as contemplated
by section 60.11 of the proposed licensing procedures, in
advance of acting upon che in-depth characterization of a
potential repository site? Please elaborate.

The information follows:

yes. While we believe our existing authority (including section 14 of P.L.
95-601) does support the requirement that DOE submit site characterization
reports, clarifying legislation should eliminate disputes and litigation
that could otherwise complicate the regulatory process.



Question 5: Please comment on the effectiveness of the mechanisms provided
by section 5 of the Subcommittee bill to assure that the pilot
program established by that provision does not jeopardize
national security interests. Specifically address the restric
tions on implementing regulations imposed by subsection (e)
and the Presidential suspension mechanism established by
subsection (i).

The information follows:

The mech. 1isms provided by section 5 of the Subcommittee bill to assure that
the pilot program established by that provision does not jeopardize national
security interests are:

(1) the specific determination as part of the pilot program of whether such
activities can be conducted in a manner to assure adequate protection of
national security interests, (Subsection (b)(3));

(2) the requirement for the promulgation of regulations to include provisions
for such assurance (Subsection (e)); and

(3) the provision for suspension of pilot program activities by Presidential
Order if he determines that the common defense and security will be
jeopardized (Subsection (i)).

The provisions of Subsection (i) provide a Presidential mechanism, and we
believe this to be a reasonable approach.

Concerning Subsection (e), Chairman Ahearne and Commissioner Hendrie note
that:

- in recommending a pilot program, the previous Commission recognized the
difficulty of developing the system proposed in Subsection (e?. There-
fore it recommended not using defense wast2., If the Senate approach
were consistent with that position, rulemaking could be undertaken based
on the results of the pilot program.

- The time provided for this rulemaking (one year after the date of
enactment) is inadequate; the NRC staff advised that it would take
approximately three years to promulgate a final regulation.

Commissioners Bradford and Gilinsky believe that the restrictions on implement-
ing regulations imposed by Subsection (e) sensibly and effectively deal with
the national security concerns that could be associated with regulation of
defense wastes. A procedure to prevent unauthorized disclosures of restricted
data or other national security information for NRC adjudicatory proceedings
are already included in existing regulations, 10 CFR Part 2, Subpart I. As

for the comment ahove concerning the views of the "previous Commission"
regarding defense wastes, it should be noted that in the attached testimony
delivered before the Congress on June 14, 1978, the Comrission approved

making defense wastes subject to NRC regulation.
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Since his colleagues seem to try to imply some uncertainty in his views by
the above remark, Commissioner Hendrie notes that his conclusion on whether
the pilot program should include defense wastes, taken in concurrence with
Chairman (then Commissioner) Ahearne and Commissioner Kennedy, followed a
careful and detailed balancing of the issues involved and considerable dis-
cussion with the Department of Energy more than a year after the June 1978
testimony.



STATEMENT OF DR. JOSEPH M, HENDRIE, CHAIRMAN
UNITED STATES NUCLEAR REGULATORY COMMISSIOR |
BEFORE THE SUBCOMMITTEE ON NUCLEAR REGULATION -
COISIITTEE ON ENVIRONMENT AND PUBLIC WORKS
'UNITED STATES SENATE
" WEDNESDAY, JUNE 14, 1978

. Chairman and members ot.thé Subcommittee, I would like to
begin by thanking you for this opportunit, to discuss legis-
lative approaches to the.é:itical issue of nuclear waste

management. Accompanyiﬁé ne today are Commissioners Gilinsky

and Bra@for&.

is a preliminary observation I uou;d like to express the

Comnission's view that the pfesent statvtery framewerk for
"‘ =

regulating the waste maznagement asﬁects of nuclear zctivities

: ih‘thg'United States could be ccnsiderzdly improved. TFederzl
égcncies'responsible for vaste maznagement must have clear
legal authority to tzke whatever steps zre hecessary to
continue to protect the public hezlth znd safety. Therefore,

vwe belleve tﬁat legislztive changes in the Atomic Erergy Act

ené Energy Reorganization Act would be desirzble <o eﬁsure

that waste management practices zre regulated in a2ccordance

.with a consistent set of standards.

NRC's Present Regulatory -uthoritv Over YWaste

Zefore zddressing specific legislative Freposals being con-

In

Egered here, I think it would be helpful to provide sone

= 28D CEAlNaA

skl



perspective ror the discussion by brierly reviewing the

- —

KRC's present regulatory aut hority in the area of waste

minagement. NRC a2uthority to regulate radicactive waste

is derived from three statutes: the Atcmic Energy Act of
1954, the National Environmental Policy Act of 1969, and

the Energy Reorganization Aet of 1978.-27 . s - . -

= i At was m . - - ~ - - .:.. - -
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The Atomic Energy Act euthorized the NRC's predecessor -

the Atomic Enersy Commission - - to license and regulate the

|
|
|
possession and use of source, byproduct, z2néd specizl nuclear .
|
material. AEC facilities and certain defense activities

were exempted from this regime. Th&ﬁAct dié not explicitly -
authorize regulation otfradio?ctive-waste-facilitieslperfse:s
" Therefore, the‘Comnission's Buticrity- to regulate waste
under the Act is dérived.fron!its‘authority over licenszble

byproduct materials.: = T LTivir fTiz:

Under the Naticnal :nvironmen.al Policy Act the Commissioni

has édditional *nplied auchority over nLclcar‘waste management

associa.ed with licensed activicies. he ict perﬂits the

'Commission to impose license conditions on vaste managenent

zetivities to minimize their envircﬂmental iopaces.

Title II of the Energy Reorganizaticn Aet of l97L trensferred

the AEC's licensing_and_re;ulatory gauthoericy to the RRC. The
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nergy Research and ﬁevelopment Administration, now a part of
the DOE, was exempted rrom KRC licensing zuthority, except as
provided in Section 202 of the Act. Secticn 202 provides the

cnly explicit statutory authority for NRC licensing of DOE

waste management facilities. ,However,_beoause waste facilities

are neither productionfnor utilization facilities as defined

by the Atomic Enersy Act, uaste facility licensing is currently

e e - Bae -

nplenented via 1icensing the possession of materials. Such

-

licensing does not rocus on the predominant licensing 4nterest

uhich is the pu“pose of the facility.A Thus, the Cc-;ission
believes that licensing of repositories intended to handle

a s*gnificant amount of waste should’be done on a facility

— - - - - --5—\.—-...- ‘-

‘ basis rather than - materials licensing basis. Accc*din-
the statute should be amended to es.ablish veste man agenent
c lities 2s a third category in addi top oduction and
utiiization facilities 2nd materieals, sudbject to direct
licens.ing by’the.Commission. Esteblishment of 2 third class
¢l licenses would zllow the.Commission to deveicp 2 suitable

licensing procedure.

Section 202, subsecticn (3) spec*fically reguires an NRC
icense for any DOE facility uses ;rimarily for the receipt
or storage of high-level razdicactive wzste resulting from

éctivities licensed by .the NRC. .In our view

this NRC authority



extends to DOE temporary storage ot_commerciel;y produced

irradizted nuclear fue; beczuse spent reacter ruei shoulq be
regerced as hish-level waste. terage of spent fuel 1nvolves
sinilar technical oroblems and levels cof radiation hazard
similar to those assoclated with the storage of high-level
waste. Therefore, the'commission belieues that any DOE
avay-from-reactor speu;“{uel facility (usually knovn by

the acronym AFR) vou;d_;eouire aq_ﬂ3q_11cense under the
present steiutory scheme. . Fowever, as I will note later, .
we would welcome statutory language in any bill which is

adopted that would make this authority unmistakably clear. |

. =
Subsection 202(4) or ohe 197H Act p*ovides for NRC licensins
‘or DO acilities outhorized fo“ :1e express purpose of ~
lo g—.e rm storase of hish- evel radioactive vaste generated
by DOE activities)'”ﬁo#eﬁef; the'longiterm storage or dispesal
of DOE-generzted highQIeuellwéste in 2 DOE resezrch or cevelcp~-
ment feacility currently does no?_oeo ire an I'RC license,

lthough such action may oresent "sirilar potentizl hezlth

eanéd safety prodblems.

Figh-level waste and spent fuel zre not the only fornms  of
wvaste which present the Ppossidility of significant ldng-term

nezlth hazards. Trans-urznic wastes (TRU) zlso present a

potentizl long-term radiztion hazérd. 'Under the current,




leng-standing 1nterpre.ation used by the Commission, TRU has

not been categorized as high-level waste. In view of this

interpretaticn, the Cecxzmission could not clearly assert

statutery guthorit} cver TRU wastes at DOZ facilities.

Uranium mill tailings produced in the initizl stages of

the uraniué fuel cycle are 2lsct a sudbject of growing concern

because of the hazard asséﬁiated with long-terz raden

ezissicns. Yet the Coxzmission currently lacks s¢ tutory

authority over uranium 2411 tailings except indirectly

through the licensing of milling cperaticns. - 1 w11l return

to these issues at 2 later point in :y'tes imony. - - .
L&, |

Under Secticn 274 of the ‘Atcmie Energy Act, the NRC may

*:ansfér scme regulatory authorizy over byproduct, scurce ~

and special nuclear materizl to the states Dy means of 2

formal asgreement process. ~ Pursuant to such agreements,

several states currently license commercizlly cperated -

gl sites for leow-level radicactive wzste, urani

=i1ling cperations, and decommissicned facilities.

Sevising the Regula“t:ry Tramework for Vaste Manazzement

The btrief statutory cutline I nave just presented illustrates
the éisjointed nature of the NRC's curr-ent zuthority over

nuclear waste manzgenent. -In the Tuture, 2s wastes zccumulase,

N T T AamntA - .
ckis uneven patiern ol autherity cculd lezd to confusicon adeus




the exercise of effective regulateory contrel over several

potentlally hazardous waste management activities. Therefore,
it 1is appropriate for Congress to review the current regula-
tory situation and to adept a regulatory framework vhich

will not only be logical and coherent, but will a2lso be
| flexidble enough to reflect the realitie‘ of the nuclear-- .

industry and to accommodate future advances in technology.

- - .-

In f&rmulating views about the proper sccﬁe of Kﬁc'zurisdic-
tion over current and future waifegbanisemeni'aéiivitles the
6c:zissioh has been guided by two primary considerations.
The first is that nuclear wastes wh;gh have ccmparable
preoperties and hazard leveis should_be dealt with in ways

; which,ﬁro&idé comparable levels <f public protection. The
nation would be ill-served by any regulatory scheme which
would permit hazardous materizls of a similar character to
e governed by widely differing measures of protection,

merely as a result cf fragmented instituticnzl arrangements.

Trne second considerztien which has shaped the Commission's

view of NRC's appropg}gﬁgﬂ;ole concerning vaste manzgement

i |

ests on our belief in the vzlue of the regulaztory process
in azssuring the public health and szfety. VYhen it ehacted

the Inergy Reorganization Act of 1974, Congress estzblished

cr

& tasic principle that continued development of ruclear
P




energy should be subject to the separate scrutiny of an

independent regulatory agency. To give body and meaning
to this principle, activities associated with the nuclear
fuel cycle which ﬁey involve significant, long-teram risks
to the public health and safety should, in our view, be
subject co the kind of scrutiny typically afforded by NRC
licensing and re;ulation. Ve see two principal benefits in
such NRC 1nvolvement ?1rst the 1ndependent pe“spective
and institutional competence of ‘the Comnission can make an
1;;crtant contridbution to assuring that 2ll espects of an
2ctivity which may impact upon the public hezlth and safety
are thoroughly and objectively analyzed Second the
resulatory process provides a structured mezns of involving

coocerned members of the pr ic 1n deci 1onrakins on issues

affecting their 1nterests.'

In view cof tbis need to revise the regulatory framework for
weste manzgement, the Ccmmission believes that legislation
sirengthening or clariflying NRC's statutory azuthority in
this area would be desirable. TFor convenience, I have
édivided the follovwing discussion of the Commission's specific
recommendations into three categorlies. Tirst, I will list
several activities vhere NRC shculd possess clear I*censing

guthority. Second, there are act wi:ies vhere 1icensing



ma2y not always be praotical or appropriate, dbut vwhere NRC

should have a combinat ion of licensing zuthority and expanded
regulatory involvement. Third, there are other =a2jor issues-
arising from the losislative proposals before you which I

will address in the final portion of my remarks.

Activities Warranting Exoanded NRC Authorigx

We think that an 1mportant 1n1t1a1 legislative Judsment which
must be made .Adn connection wi.h the bills currently before

this Committee is the extent to which the CCﬁnission's regu-
la;o:y authority should oe_oq;arged -- especlally with regard.

to DOE facilities. fhe Commiooion st identified seversal - .-

specific areas wh;co‘ég'pel}eves require clezr KRC licensing

‘zuthority. i - | _ A \.

© VWeste Isolation Pilot Plant

Uncer current DOE plans, the Waste Isolation Pilot Plant (WIPP
will be the first fecderal radioaotive waste facility for the
cisposal of trans-ureznic and some nigh-level wzstes. Ve agree
with the conclusion of the DO Task Torce for Review of
huclear Waste Management that NRC licensing of WIPP is appro-
priate beccuse of the potentizl hecl.h arnd safety hazards
erising from the lcong time periods gssoc<a‘eo vwith tHe wastes
it will receive. These hazards have justifisdly.led the publiec

to exzect NRC review 2s part of the government's licensings
: & s
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=rocedure. In addition, NRC 14censing will provide important

experience for future Commission licensing sctions ef

O

tTher

© ‘lwav-Prom-Reactor OStorage

As a2lready mentioned, we believe that a fair reading of the
Znergy Reor;anizaticﬁ Act of 197k grants the Commission
suthority to license AFRs. Yowever, because ATRS present
“eal;h and safety hazards similar to those associzted with
+me commercial storage of spent fuel which is lice“soé by
the Commission, we would welcome statuggry language which

would make tiis authority unmistakably. clear.

~~ans-Uranic Contaninated Vastes

sre-uranic 2ontaninzted wastes contain gu

ierg periods of time. Thus, their safe dispeszl reguires

<z~ they remain isclated from the biosphere for very long
«:rs periods. Ve bellieve that the vizbility of such long-
cerm isolaztion will be enhanced by subject.ng disposal

¢ Vas+e Solidificzticn Tac: .ities
zece solidification facilities should bde subject to full
w=C licensing decause they zre closely assoclizated with NRC-
14censed wastie recositories. The final product Irem 2 waste
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s>lidification racility must be in an acceptable form and
of high enough quality.to satisfy NRC disposal requirements.
The necessary compatibility between finzl waste ferm and
repository desisn'can best be achieved by continuous XRC
monitoring of the waste solidification process in an NRC-
approved solidification racility. A

s, = T

In addition to those activities which we believe should be
subject to NRC licensing, the Commission has identified
cther waste management activities for which a combiration
of regulation and licensing would be nore appropriate in

1ight of existing conditions. e

- -

© ‘Hich- Level Waste Tanks

The storzge of DO--generated hish-level liquid waste 4in
surface tanks presents what is perhaps the most significant
current health and S?iety hazard invelving nuclear wzstes.
However, for “easons I will detail sherily, licensing of
these existing facilities would not bde reaningful. Instead,
the Ccommission believes that a specificzlly tazilored method
ef regulatory oversight by the NRC would be a more sensible
éhd realistic zlternative for protectinz pubtlic hezl- ¥ and

safety. Such regulation would include four mzin elezents,

KRC should possess zuthority to: reguire DOE te. supply 211

cnfernation reqguested; review the hezlikr znd safet; zspects
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of existing racili‘ies; make recommendations for reselving
any 1den.1r1ed problems; and concur in any DOZ plans for

remedial action concerning problems identified by the .RRC.

4

Unlike existing tanks, it might be reasonable to make new DCE
surface storage tanks‘subjeét to FRC licensing, like any other
new facility. In considefiﬁé whether the Commission should
be'given this authority,-the unigue role of these tanks in
the defense-related processing chain should be kept in nind.
Regulatory oversight may proviile sufficient protec»ion to th
cublic here because new tanks will be loczied on relztively
isolated federal installations, and.will be buil: and operated
by &nother federal asency_yith extensive experience 2nd

" expertise in the field:ﬁ-oﬁ the other hand, the potential

hazards associated w h these »anks could jLstiry their

licensing by NRC whenever practical

© Tow-Level Vzstes

Currently the NRC has no regulatory authority over DOE low-
level waste disposal sites. Severzl cf “hese facilities are
inagtive. Others, thdugh active, a2lready contain sudbstantiz)
quantities cf low-level wastes in shallow lané-burial g TEBEL- Y
These passive existing facilities zre nct zrenzdle to 1icenss
cr reasons which I will detail later., Therefore, the

sion believes that the mere lirited res gulatery cverslgnt alr-s:

4
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discussed for existing waste tanks would 2lso be zppropriate

here,

New DOZ low-level waste facilities and existing DOE racilifies
used for the disposal of commercially generated low-level
waste can and should be subjected to full NRC licensing
au.hority for the same health 2nd safety reasons which

support NRC licensing zuthority over commercially generated

low-level waste facilities..

For the most part, NRC licensing auuhority over com:ercially
cperated low-level waste facilities has been t*ansre red to 4
the staztes . .cer the Asreemen» ta.es prograzm. Under that

- Pregram, the Commission can reassert its authority enly if it

rinés that pudblic hezalth and sa. .y *equ*res terain .1cn or
suspension of a State lLgreement. The Commission believes

that this standard is too strict t0 be effective. Ve

recommend aﬂendins Section 274 of the Atomic Energy Let

to 2uthorize the Commission to set minimum standards for

-y
[ B

acility operation, and to permit the Commission o reassert

its authority if states fail <o comply with these standards.

The Ccrmission supports the ;rovisicns in 8. 31%% whieh would
extend the Atomic Znergy Act's cefinition of licenseble Sy~

pocduct mate ‘21 to include uranium =411 ta2ilings. e no<e

Rp—

= . —————— ] .. T—————— . ————." § 5
. —— e . " e
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that S. 31&6 would also spedifically amend Secticn 274 to
Fsernit regulation of mill tailings by the states, pursuant
t0 a suitadle agreexent which prcvides that NRC stancdards
shzall be met or exceeded. The Commission endorses the
concept of requiring that 2ill tailings be dispused of in
2 manner that meets or exceeds national standards set by
the NRC. We note with.regard to a related legislative
reposal by thé Departnment of Energy that the proposed
renedial acgion programs in coopeiation with the states 2t
abtandoned tallings sites will, as we have urged, be made
Sébjeét to review and éoncurrence by'tﬁe NRC 2s 2 wzy of .

i
" There are, however,

assuring unifermity of treatnent.
zspects of S. 3146 as'if affects the states which require
clarification. At present, the states exert contrel over
tailin;s piles thfoﬁsh>t$e1r inherent police pover to.protec:

public health and safety. By giving NRC direct zuthority

cver tailings, passage of S. 31I6 would terminzte this state
centrol adbruptly through fecderal preempticn. State regulz-

ticn of tailings wculd remain preempted until the staztes
enter into new or revised Secticn 274 zgreements. VYhere 2

st2ce has shown an 2ctive in

ot

eres

o
.

in the ccntrol of tailings
piles and would seek to continue its zutherity ty means of
2 Section 274 agreement, such 2 lagzse of gustherity wouléd bde

wnnecessarily unsettling. What is needed is legislative
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Provision rér a transiticn pgr;gd.which 2llows for a state
role and makes‘clear what s;an@ar¢s shall zprly while new
Section 274 agreements are being negotiated. The Ccrh-ss4on
has been working cn legislation which would estzblish
Commission control over mill tailings in 2 manner similer
to S. 3146. This propbsal provides for a2 ﬁransifion period
during which the‘stg?gs"mag_gontinue-to regulate mill tailings,

pencing completion of a modified zgreement in zccordance vith

Section 274.

‘Estimzted NRC Resource Recuirements

These expanded NRC respcnsibilitiea;yould reguire sudbstzntizl
additional manpowef aﬁd‘buééet réesources. Yhile no precise
'_estimates'arc available at this time, we have made a very
reugh preliminary'evaluationAof resource Tezulrements. necessary
t0 implement the proposed‘néwrlicensins autﬁority. However,'
we have not zttempted, 2t this time, to estimzte resources

wrnich would be reguired te fully implerent =he croposed

regulatory oversight progren bedause we do

o3

¢t have detailed
information concerning the present stzte of existing facilities.
Thus, we cannot estinmate the extent of reredisz® g2ticns they

might require, or what NAC resources might te reasonzbly

recuired to monitor zny remedizl prograrm -herefore, at
this time the Commission czn only es“ra:e th:e rescurces
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reguired to review existins'éonditions in these zreas vwhich
might be subject to regulatory oversight. In the judgment

ef the NRC staff, the likely bdudgetary and stzffing impact
of.the proposed expansion of NRC licensing znd regulatory
activities discussed in this statement would be the order

of 120 persons and $4 to $5 million per yezr. This estimate

is for a program which has reached a fully developed stage.-- --

Other Mazjor Issues

Having discussed possible exrznsions in XRC licensing or
regulatory autherity over waste management, I would now

- :
ilke to turn to several other major issues vhich arise from

" the bills being considered today. s N

® Licensing of DOE Resezrch znd Develoorent Tacilities

S. 3146 would expand NRC jurisdiction over DOE reéearch and
cdevelopment facilities now excluded under Subsection 202(4)
c{ the Znergy Reorganizaﬁion Lct. The conly exempticn would
te fer facilities subjéct to 2 Fresidentiz waiﬁer, g fezture
the legislation I will discuss later. S. 2804 would not

gc &s ar, and weculd exempt certain cperaticns
fecerzl installations. However, both bills would extend NRC

licensing authority to DOZ resezrch znd develcorent
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without regard to their scope. The Commission believes that
protection or'public health and safety does not recuire NRC
licensing of DOZ short-term activities or fzcilities designed
fer small cuantities of waste. NRC licensing of nurmerous
small DOE research and development waste ;ctivities would
2lso be impracticabdle becaﬁ;e their diversity would require
Commission resources incommensurate with any potential

increase in the protection of public health and safety.

Trerefore, the Commis#ion:reccﬁmends that its licensing
zuthority over DOE research and development activities de .
limited to those facilities which azne large enough to present
pctential pudblic hez2lth and safety hazards reguiring more -
than DOZ Self—resulation. Thisrclass should include any
sufficiently large facilities intended to demcnstfate.long-
term storage or dis?gééi.” Ehe suitabie limits oﬁiﬁﬁc

authority in this area could be established by setting a2 -

[N
(@]
|

.88 gtive threshcld, or by autherizing the Commission
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DOE carbon-gteel tanks used to store mest of the high-level
waste from th; defen#e program. Under S. 3146 the Ccmmission
would presumably be called upon to license these tank storage
faéilities or to deterniﬁe what remedial actions should be
taken to make them licensable. For NRC to issue a license
for these.tank raciiities Qould carry a clear implication
that the tanks meet some reasonably stringent set of standards
that might have been established prosprectively, had the
facilities been subject to licensing at the time they vere

originzlly preposed and built.

Alternatively, S. 3146 would require, the NRC to specify

recedial action either -to mzke- the defense vaste facilities
11censéb1é or somehow to satisfactorily terminate existing b
orerations. The practical difficulty here is that the NRC

cannot specify znd direct such remedizl actions teczuse the
necessary technology may not be available, 2lthcugh DOE has
suggested severzl zlternative pcssibilities for managing

celense high-level waste.

¥any short-term DOE storazge facilities zre par:t of DOZ

reactors and reprocessing faecilities whieh vempererily store

n
n

te as part of their cngoing zctivities, The Commission
nes no licensing zuthority over the primary zetivities of

these facilitlies &nd cié not zlways perfornm saletly reviews
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2"

when tbese'facilities were built. Therefore, the Commission

doudts whether it is‘practicéi and poésible to license only

the waste-storzge parts of otherwise unlicensed facilities.

-
- -
—— -

® Role of State Governments

s. 2761 provides for;};ﬁtejparficipéfion in waste facility.

S g ..--.. -.._...
. — P 24

licensins proceedings and for a state veto over KNRC authori-
zation of & ‘waste facility. “mhe Compission believes 1"7‘
app*opriate ‘to give s;atuto y reccgni ion to the legitimate
concerns of states 1n.y§1ch wgste fapilities may be located:
fcwever, provision for a2 state veto does mezn that a rela-:
tively small percentasg of:the American pecrle will be
mpowered to halt cr se*iously impe@e nuclear develoément
»nroughout the country ‘even 1f the normzl regulaztory pro-
cesses lead to the conclusion that the wastes can be safely
stered znd dispesed of. Therefore, we recormmend that any
state veto be carefully drafted to clarify the circumstances
under which it could bde exercised. T would include reguir-
the state to exercise 2l : neans of resolving

S2ifficulties.

emphasis be plzced on state
LNE Process for wzste :anégere

e b d

present regulations, the




T

o»

Froceeding. 'We believe that state participztion should begin
with DOE's site selectiocn procedure and continue ihrough the
IRC's licensing review process. ¥With the stztes thus having
Participated in the licensing process, we think it reasonabdble

to 1limit the opportunity for a formzl state veto to the time

2t which a finzl decision-is’made to fully zuthorize facility

construction. T

o - -
-

. 'Presidential Exerption .

S. 3146 ﬁrovides a Presidentizl waiver or exermption from NRC
licensing of DOZ waste facilities if such 2 ccurse is deemga ‘
necessary in the interests of natiog&l security. Trhe Ccmmission -
does.not object in principie to _such 2z provisicn. However, the

" need for such an exemption would be substantizlly diminished ~
i the NRC's licensing a2uthority over DOZ research znd develop-
ment activities were to be limited 2s I havé suzgested in an

ezrlier portion of my remarks.

rurthermore, we believe that any reintroducticn of <he
Zxecutive Eranch into the liceﬁsiné process should be limited
to ﬁatters directly inveolving militzary or nationzl defense
;c:ivities of the government. Therefore, we recermend 2
veiver applicable only to the temgcorary storzge cf éefense-

»elzted wastes.




Tris limited standard would satisfy the national interests
in both security and public welfare by reccgnizing the need
fer temporary emergency action, vhile preserv ng the NRC's

authority to regulate hazardous activities.

® Alternative Sites

S. 3146 would reguire each license application for a2 waste
raciliuy té—identiry aig;;ga tive sites a2nd provide whztever
information concerniné {ﬁem that the Commission deems
sufficient. The Commis§ion, consistent with its resﬁon-
§1bilitiés under the Naéiﬁnal Environmental Policy Act,
glreazdy requires power plant licen§srap;licants to ldentify
and evaluate zlternative sites in zccordance wi<h én'"obviously
" superior" standard. Under the standard, a proposed site is

compared with alternatives and would be rejected only. if

enother zlternztive is cbvibusly Supericr. This is not

o
D

-

cessarily the standard that wve would 2pply to 21l waste

"y
m
0
1=
1=
ct
[ B

[

es, tutl an zlternzte site review to a2t least this

-

-,

evel will be dcrnie under NZ2aA.

‘We also believe thzt extensive state participation .a DOE's
Veidw -

s:te election crocess will ersure zhe consicerastion of

. ) . .
reasonable alternatives. Therefore, we do not csee =

g clezar
neec for an additionzl explicit statutory cirective =o
consicer zlternative sites. The Commission wouléd zlso
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cbserve that it is possible that geologic factors will
cause one or a limited number of sites to be particularly
well-suited for waste &isposal. Therefore, site selection

must be somewhat flexible 2s is z2lready realized by the

"rule of reason" interpretation of reguirements in the
National Environmental”foligy Act.

- e -
-

PR i
e

© 'Study and Report -.

s.'31u6 directs the Commission to undertake 2 comprehensive
study to Getermine whethér sufficient information exists to
éupport a-conclusion thét 2 sound method ané plan are avail- .
eble for waste disposazl. Waste maq&;ement studies of severzl
types have 2lrezdy been cohducted.by the American Physical - -
" Society and to some extéﬁt by tﬁe Ford-Mitre Nuclear Energy

Folicy Svudy CGroup. Related efforts, in which the NRC may

'o

earticipate, a2re being conducted by the Interzgency Review

Croup on Nuclear Vaste Management.

A stucdy of the type suggested would recguire zdéditional
resources or cdivert Commission resources currently devoted
to éeveloping a waste management regulatory program. The
bﬁm:iséion recormends that, if the X=EC is to coné
study, it should focus on determining the stage of develop-
ment of various zreas of cdisposzl technology, zné

ereas needing edcditionzl examirnation.
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Such a study would enable the Commission to help ensure that

effort is being applied to areas needing it.




Question 6: Does the Commission believe the nuclear waste management schedule
established by section 7 of the Subcommittee bill is realistic?
Please elaborate.

The information follows:

section 7 would establish the following schedule for developing anrd licensing
a waste repository:

Subsection Deadliine Action

(a) 1/1/81 EPA to issue generally applicable standards for
offsite release of radioactivity from facilities.

(b) 1/1/82 NRC to issue technical criteria applicable to
geologic waste facilities.

(c) 1/1/85 DOE to submit to NRC at least four site characterizatio
plans for geologic disposal facilities.

(d) 1/1/89 DOE to apply to NRC for construction authorization.

(e) 1/1/93 NRC to act on DOE application for construction
authorization.

(f) 1/1/98 DOE to apply to NRC for autherization to emplace
waste.

(9) 1/1/2000 NRC to act on DOE application for authorization to

emplace waste.

We believe the dates to be realistic. We suggest that you contact EPA
about the deadline to issue their standards by January 1, 1981. The
drafts of those standards have not been issued for comment and it normally
takes several months after drafts are issued to resolve comments and issue
the standards in final form.

The January 1, 1982 date for the NRC regulation is realistic if no hearings
are requested on the rulemaking. We hope by involving all interested
parties in formulation of the rule to eliminate the need for hearings. To
be on the safe side we suggest the date of July 1, 1982 be used in the
event a hearing is held.



Question 7: How many of the sites at which commercial nuclear powerplants
are currently licensed to operate can accommodate an additional
independent spent fuel storage installation?

The information follows:

Any nuciear powerplant site chosen for the site of an independent spent
fuel storage installation (ISFSI) would require a technical review to
determine its suitability and may require a NEPA review which would include
an evalution of alternative sites. Most operating powerplant sites would
have sufficient room to accommodate an ISFSI.



Question 8: Would unrestricted eligiblity for a Federal away-from-reactor
storage program inhibit utilization of evolving techniques, such
as pin compaction, for more efficient storage in on-site spent
fuel storage .installations?

The information follows:

While we cannot predict the actions of individual reactor licensees, we note
that the Department of Energy is encouraging maximizing storage of spent fuel
at reoactor basins. To this end, the Department of Energy, through its Savannah
River Operations and the Nuclear Assurance Corporation (NAC) has evaluated pin
compaction. The abstract of the NAC report, "Alternatives for Water Basin
Spent Fuel Storage Using Pin Storage (SR0-1051-3, NAC-C-7917, Part III), issued
in September 197° is attached.
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ABSTRACT

The Department of Encrgy has sponsored a project to evaluate
nuclear spent fuel storage techniques in support of the Inter-
national séent Fuel Storage Program. Pursuant to that project,
Nuclear Assurance Corporation has evaluated spent fuel storage
using pin storage as part of the study of advanced spent guel

storage methods.

The densest tolerable form for storing spent nuclear fuel.is
storage of only the fuel rods. This eliminates fhe space be-
tween the fuel rods and frees the hardware’' to be treated as
non-frel waste. The storage density can be as much as 1.07
MTU/ft2 when racks afe used that just satisfy the criticality
and thermal limitations. One of the major advantages of pin
storage is that it is compatible with existing racks; however,
this reduces the storage density to 0.69 MTU/ftz. Even this
is a substantial increase over the 0.39 MTU/ft2 that is
achievable with current high capacity stainless steel r;cks

which have been selected as the bases for comparison.

Disassembly requires extensive operation on the fuel assembly
to remove the upper end fitting and extract the fuel rods from
the assembly skeleton. These operations will be performed with
the aid of an elevator to raise the assembly where each fuel
rod is grappled. Lowering the elevator will free the fuel rod
for transfer to the storage canister. A storage savings of

$1510 per MTU can be realized if the Pin storage concept is
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incorporated at a new away from reactor facility. The storage
cost ranges from $3340 to $7820 per MTU of fuel stored with
+he lower cost applying to storage at an existing away from
reactor storage facility and the higher cost applying to at

reactor storage.



Question 9: In crder to minimize the number of spent fuel shipments and
their attendant risk to public health and safety, is it advisable
to restrict eligibility for Federal away-from-reactor storage
capacity to those licensees who are unable through a good faith
effort to provide in a timely manner for their own spent fuel
storage requirements at the reactor site?

The information follows:

With two exceptions all operating commercial 1ight water reactors in the United
States already have increased their reactor basin capacities or have applied

to do so. As to restricting eligibility for any Federal away-from-reactor (AFR)
storage capacity to licensees who are unable through a good faith effort to
provide for their needs, the Department of Energy has already indicated that
this will be its policy. The two exceptions noted are San Onofre Unit 1, which
plans to utilize space in the pool of Unit 2 now under construction, and
Dresden Unit 1, which can utilize the Dresden Unit 2 and 3 basin.



Question 10: In the judgment of the Comission, has the principal impediment
to the expansion of the capacity of existing spent fuel storage
pools at reactor sites been the length of time required for
Commission review and approval, including the opportunity for a
public hearing, the uncertainty concerning the availability of
Federal away-from-reactor storage, or some other factor? Which of
the foregoing factors has been the principal impediment to the on-site
construction of new independent spent fuel storage installations?

The information follows:

The Commission is not aware of a serious impediment to the expansion of existing
spent fuel storage pools at reactor sites. With two exceptions, 211 operating
commercial light water reactors have expanded or are in the process of seeking
authorization to expand their basin capacities. Some have done so nore than
once. Where difficulties do arise, as noted in the Final Generic :nvironmental
Impact Statement on Handling and Storage of Spent Light Water Power Reactor

Fuel (NUREG-0575) issued in August 1879, it is with older reactors which have
already expanded their basin capacities and will need additional storage
capacitie. in independent spent fuel storage installations either at reactor

or at away- from-reactor sites.

The uncertainty concerning whether or not there will be a Federal away-from-
reactor spent fuel storage program has been cited by one licensee, the

jeneral Flectric Company, in its request for suspension of proceedings in

its application to expand pool size at its independent spent fuel storage
installation (ISFSI) at Morris, Illinois. while we suspect that this uncer-
tainty may likenise be impacting decisions by utilities considering construction
and operation of an at-reactor-site ISFSI, we have no confirmation of this.



QUESTION 11:

Please indicate the number of licensee applications submitted to
date to expand the capacity of existing spent fuel storage pools,
the number of such applications upon which the Commission has
acted, the average period from the sibmission of an application

to the commencement of use of the additional capacity, the average
period for Commnission review of such applications, the number of
such applications on which a public hearing was conducted, and

the average length of such a hearing.

The information follows:

The originally intended spent fuel storage capacity of operating reactors
may have been modified either during the OL review process by a licensee
submittal which contains a revised description of the spent fuel storage
pool and supporting analyses, or after the OL is issued by submitting an
application to amend the license which also contains a description of the
new spent fuel storage pool and supporting analyses. Staff review and
action during the OL review is part of the reactor licensing review; it
is not a separate action. Staff review after the OL is issued is a
separate and distinct action which results in a license amendment.

All of the recently licensed reactor facilities have increased the spent
fuel pool storage capacity during the OL review process. In addition,
all of the older operating reactors except for Dresden 1 and San Onofre
have had one or more applications to increase spent fuel storage capacity
submitted to the Commission for review and approval. (Indian Point 1

and Humboldt Bay are shutdown indefinitely and are therefore not considered
to be operating reactors). To date, there have been 55 applications tc
increase the spent fuel storage capacity. Of these 55 applications,

8 applications are for a second expansion of storage capacity. A total
of 46 applications have been approved; this number includes 3 of the
second time expansions.

The medium time from date of application to approval date is about ten
months. We do not know the additional time required by the licensee to
install and begin to use the new storage racks, but a licensee has typically
taken three to nine months to rerack their spent fuel pool after authori-
zation from NRC has been given. This time depends on (1) how much pre-
paratory work can be done before the authorization to rerack is given,

(2) how much work must be done under water, (3) the number and design of
the racks - they may be freestanding and easily removed or installed in the
pool, or they may be bolted or welded in place, (4) the amount of spent
fuel in the pool during the reracking and (5) the method of packaging

of the old racks.



Requests for intervention have been received in 14 applications. Hearings
were actually initiated in 7 cases. The medium time between initiation

of the bcaring to initial decision date was about five months for 6 cases.
An initial decision on the seventh case has not yet been issued; about

14 months has elapsed since initiation of that hearing. In several
instances additional time was taken up by appeal.



Question 12: What is the Commission's projection of the average period from
submission of an application to construct an onsite independent
spent fuel storage installation to the commencement of facility
operation? Please provide a breakdown of this projection,
including the period for a public hearing if requested and
conducted? ~

The information follows:

Since the time required for an onsite independent spent fuel installation
(ISFSI) to be licersed, constructed and in operation is projected to be

less than that for an ISFSI at a new site because some steps will be abbre-
viated, we will first look at the steps for an ISFSI at a new site and then
discuss how these will be affected by locating an ISFSI at the site of an
existing facility. Some of the steps shown involve necessary pre-submission
activities. Whether one considers them as part of the application-to-operation
period or not, they must be accounted for in any assessment of how long it will
take to have an operating ISFSI.

We est‘mate that it would take about 5 years to get a new AFR on Tine at a

new sii.. T.e steps involved include: (1) site investigations, (2) facility
design, (3) preparation of the license application (Safety Analysis Report

and Environment Report), (4) staff licensing review, (5) public hearing,

(6) facility construction, and (7) pre-operational testing. The first three
steps would likely take at least one year by the applicant. The staff's
licensing review, including issuance of a final environmental impact statement,
should be completed in about one year followed by an expected public hearing
process (pre-hearings, discovery, evidentiary hearing, decision) taking at
least 7-8 months, but perhaps two years or more. (Some of this elapsed time
would be concurrent with other steps such that the two year period would
extend total time only by a net period of 2 year or so.) Construction should
be completed in 18-24 months followed by 2-3 months of pre-operational testing
preparatory to receiving the initial spent fuel.

1f the independent spent fuel storage facility is proposed for construction on
the site of a reactor, the timing could be shortened to about 4 years. Pre-
paration of the application by the applicant would require less time because of
available site data and environmental information. Staff licensing review time
would be less if an environmental assessment is prepared rather than a full
environmental impact statement. Other aspects would be comparable in timing.



Question 13: In light of the discussion in item 10 of Issues Addressed
to Public Comments, Enclosure “A", SECY 80-236, and the
provisions to streamline Commission review and approval
cortained in the pending license requirements for independent
spent fuel storage installation (10 CFR Part 72), is there a
need to further streamline this procedure through legislative
enactment? Would such an enactment create further delay and
uncertainty given the imminence of final Commission action on
10 CFR Part 727

The information follows:

We do not believe that legislative action is needed to streamline the
procedures discussed in item 10, "One License Application and One Safety
Analysis Report," of Enclosure A of SECY 80-236. Such enactment at this
time could create delay and uncertainty in the effective implementation of
10 CFR Part 72.



Question 14: Would the approach embodied in pending rules 10 CFR 72.31(b)
and 72.34 better serve the health and safety of the public
than allowing construction to commence on onsite independent
spent fuel storage installations in advance of the opportunity
for a public hearing?

The information follows:

The approach embodied in proposed 10 CFR Part 72, Sections 10 CFR Part 72.31(b)
and 10 CFR Part 72.34 would better serve the health and safety of the public
than allowing construction to commence on onsite independent spent fuel storage
installations in advance of the opportunity for public hearing. In the event
of overriding circumstances the Commission, under proposed 10 CFR Part 72,
section 10 CFR Part 72.7 "Specific Exemptions," could grant an exemption to
allow such construction should it determine that an exemption is authorized

by law and will not endanger 1life or property or the common defense and
security and is otherwise in the public interest.



