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I. INTRODUCTION

The Department of Energy has received a request fram Nordostschwe izerische
Kraftwerke AG, (NOK', that the U.S. approve a retransfer of U.S.-origin spent
fuel asseriil.es fror the beznau 1 Nuclear Power Plant in Switzerland to the
United Kingdom for the purpcse of reprocessing and storage of the separated
uranium and plutonium, (See Annex A),

This proposed retransfer is a "subsequent arrangement” as defined in Section
131.2.(2) of the Atomic Energy Act of 1954, as amended. As regquired by
Section 13..a.(l), the proposed retransfer will be anaiyzed herein to deter-
mine whether 2uch an arrangement will be "inimiczl to the common Jefen<e and
security”. It will also be analyzed with regard to other relevant provisions
of the Atomic Energy Act of 1954, as amended, and established Executive Brany
policy with rega:d to retransfers for the purpose of reprocessing.

IZ. BACKGRCUND

A. Syrnoosis of the Provosed Retransfer

The following materials are included in the proposed retransfer of spent nuclear
fuel from the Beznau 1 Nuclear Power Plant:

Fuel Type and Quantity 70 PWR Assemblies
Total U 21,830 Kg

U=235 180 Kg

U=235 Isotopic Content 82 %

Preccuced Pu 204 Xg

Initial Shipping Date Fall 1580

NCK proposes that the 70 irradiated fuel assemblies, now at the reactor site
in Switzerland, be transferred to the British Nuclear Fuels, Ltd. (BNFL) for
chenical reprocessing and recovery of uranium and plutcnium. The recovered
uranium and plutonium will be retained by 3NFL ar its Windscale plant. In
acccrdance with arrangements with Switzerland, any future transfer or use of
the recovered uranium and plutonium will be subject to the pricr cunsent of
the U.S. Govermment.

B. Pclicy of the Executive Branch

It is the policy of the Executive Branch to review regquests fur the recransfer

of U.S.-origin nuclear fuel for the purpose of reprocessing on a case-by-case
basis:
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1. Requests will be considered if they meet the
criterion of physical need and if the country
is cocperating in expanding its storage capacity.

2. Requests not meeting the physical .aeed cr.tericn
will be considered (a) if the requests occur pur-
suant to reprocessing contracts entered into pricr
to April 1977 and (b) if approval would advance
specific, major non-pro.iferaticn cbjectives.

This policy was established during the period of -the Internmational Nuclear
Fuel Cycle Evaluation (INFCE), and will continue in effect until the U.S.
has fully assessed the results of INFCE and determined the possible need
for 2= revised policy. '

C. Statutcry Recuirew:i'ts

In addition to meeting these criteria of Executive Branch policy, the pro-
posed retransfers will have to satisfy criteria in Secticn 127 and 131 of
the Atomic Energy Act of 1954, as amended.

III. EVALLATION OF THE PROPOSED RETRANSFER

A. Conformity with Executive Branch Policv

l. “hysical Need

The current and projected storage situation at the Beznau 1 Nuclear Power
Plant is shown in Table 1 following this page. As indicated, NCK is expand-
ing the scorage capacity at Beznau 1 and, for reascns indicated tcelow, we
believe that this request meets the criterion of physical need adopted by
the Executive Branch in reviewing requests four the retransfer ~f U.S.-origin
auclear material.

The present capacity of the spent fuel storage ficility at Beznau 1 is 3.2
spaces. This storage capacity is divided into two pocls. Pocl A retains

at this time its original 83 spaces but Fool B contains 240 spaces, reflecting
the re-racking program which has been camplated there. The fabrication of

the campact racks for Pool A has started and these racks are schedule. to be
installed by early 198l. At that time the capacity in Pocl A will be increased
from 83 to 320 spaces and the total capacity of Pocls A and B will be increased
to 560 spaces. However, in Order to install the new racks in Pool A, NCK
believes it to be important from a safety standpeint to remove the 83 spent
fuel assemblies now in Pool A fram Pocl A to Pocl 3, even though this is not
consistent with the utility's policy of maintaining a full core reserve in the
event of an emersency. Althcugh the utility would protably prefer to ship 97
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Table 1

Beznau 1 Power Plant
Qxrent and Projected Storace Si+uation

Projectea
for Campleticn by
Qurrent Early 1987
Pool A Pool B Pool A and B
Storage Capacity 83 240 564
(asserblies)
Spen: fuel in Pool -0= 216 216
(asserblies)
Space Available to e 24 344
receive fuel
full Core Reserve (FCR) -0= 121 121
Spaces Available less
FRC -0- (=97) 223
Next Scheduled Dis-
charge Date June 1981
Assemblies to be dis-
charged in June 1981 30

Note: The "Current” situation reflects the fact that Pool B has been re-racked and
Pocl A must be emptied to camplete the re-racking program. The "Projected”
situation reflects the situaticn anticipated to exist when re-racking of
Pool A has been completed.
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asseiblies to the U.X. in order to maintain the total full core reserve in
Pool B while the work in Pocl A progresses, <e are informed that an
earlier camitment was made o transfer only 70 assemblies and this cannot
be changed due to a shortage of shipping casks., Therefore, a deficiency
of 27 spaces for a £:11 core reserve will exist from the time Pocl A is
emptied until the re-racking program has be2n completed in early 1981,
Bowever, this situation will last for only about six months and is clearly
preferable to retaining a deficiency of 97 spaces as would be the case
were this request for reprocessing not aprroved.

2.a. Prior Contractual Commitment

The reprocessing contract for this retransfer was concluded in 1543, before
the mxrent U.S. policy towards reprocessing had been anncunced, At the
time ‘his contract was signed, the U.S. achered to a pelicy which assumed
that reprocessing, under safeguarded conditions, was the appropriate way o
dispose of spent fuel. Although the utility was aware that U.S. aprroval
would be required to make such shipments, it would bave ~-en diffic.lt for
NCK to foresee that U.S. policy would change in the interver =i pericd.

A Xpy of the relevant contract concerning NCK retransfers is not available,
since both the reprocesser and the utility have consistently maintainec that
the contract is proprietary in nature,

Thus, this request is based on a pre 1977 reprocessing contract as well as
the criterion of " physical need.”

2.b. Advancement of Nenr-Froliferation Cbjectives

As was done in the recent Muhleperg reprocessing case (RID/SU(SD)=3l), the
Department of Energy has consultated with both the Department of State

and ACDA as to whether U.5. non-proliferation cbjectives woul: e enhanced by
approval cf the subject case. After balancing the pros and cons, we have
concluded that U.S. non~praliferation interests would be advanced if we
approved the subject case and harmad if we denied the application or delayed
it for a protwracted pericd.

Switzerl id is, of course, an important member of the IAEA, an acherent o
the NPT an advocate of IAEA saf2guards and alsc a nuclear supplier naticn.
Switzer.and also has played an important role in devaloping the so-called
Zangger list of items that serves to trigger IAEA safeguards, and acdheres o
the London Supplier Guidelines. Switzerland also was particularly active in
INFCE (notably Working Group 3 on supply assurances) and we anticipate thut
Switzerland will contimue ®© play an important role in shaping new nom=
proliferation measures which may emerge now that DFCE is cver. We also have
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an interest in renegotiating cur bilateral agreement or cocoperaticn with
Switzerland on the civil uses of atamic energy to include the new provisions
mandated by the Nuclear Nom-Prcliferation Act of 1978.

Switzeriand has an important on-going nuclear power program and it evidently
believes that the crderly execution of this effort depends, in part, upon the
ability of the Swiss utilities to fulfill their coligations under the reprocess—
ing contracts that they executed pricr w@ 1977,

Against this background we have a strong intersst in preserving close cocperation
with the Goverrmen: of Switzerland and we believe this goal will be enhanced if
we execute the retransfer and consent rights that we already have with Switzerland
in a responsible, timely and predictable manner,

On the cother hand, it must be acknowledged that the U.S. and Switzerland have not
always agreed on specific nuclear export issues. As a case in point, the U.S,
believes that sensitive exports like heavy water plants prefeiaply only should
take place if "full-scope" safequards apply to the cocperating country invelved
whereas Switzerland, like some cther countries, has not yet adhersd to such a
policy. We are hopeful that in time cur oo countries will draw closer together
on this issue.

Approval of the subject retransfer will not, in itself, assure anvy major Swiss
shift in policy on specific nuclear export issues. However, we i believe that
a denial or delay in approving the request would make it harder ©© achieve
closer cooperation with Switzerland on these and relatsd issues.

Finally, the Unitsd Kingdom, which is invelved in this case, nas been cooperating
with the U.S. on non-proliferaticn matters and will figure importantly on the
evolution of whatever new non-proliferation directions may now follow INFCE.

Accordingly, based on the variocus consideraticns, we believe U.S, policy would
be fostered »v aprroval of the subject retransfers.

B. Conformity with Statutory Requirements

As required by Section 131 of the Atomic Energy Act, and in consultation with
the Department of State, the Arms Control and Disarmament Agency, the Nuclear
Regulatory Coammission, and the Departments of Cammerce and Defense, the
Cepartment of Energy has considered whether the propused retransfer will resuls
in a significant increase of the risk of procliferation bevond that which existed
at the time that approval was requested, and has considered whether tiiare would
22 timely warning "of any diversion well in advance of the time at which the
non-nuclear-weapon state could transform the diverted material inte a nuclear
explosive device." Together with the Department o State, we have concluded
that, taing into account the rnon-proliferation cre entials of the countries
involved, «nere the reprocessing will occur, and the fact that the derived



plutcnium may not be retransferred to Switzerlanc or anv other state without
explicit U.S. consent, this approval will not result in a significant increase
n the risk of proliferaticn. Moreover, in consicering the raticnale notsa
accve, we Delieve that approval will serve to advance major, U.S. non-prol fer-
ation cbjectives.

Mcre specifically, and with regard to the question of proliferation risk, tne
plutoniun separated in the reprocessing facility will remain in France until
it is disposed of in accordance with terms that are acceptacle to the Uniteg
States. In cases such as this the Unitec States has peen controlling retrans -
fers within the Buropean Cammunity of separatad special nuclear material oy a
camitment fram the non~EURATOM shipping country that:

(1) The spent fuel will be retained
by the reprocesscr until it may
De reprocessed and that, thereatter,
the recovered special nuclear
material will be retained by the
reprocessor supject to the direction
cf the shipper.

(2) Any direction bv the shipper to the
reprocessor for the transfer or use of
the recovered special nuclear material
will be subject to the pricr approval
of the United States.

Switzerland, a non-Euratom shipping country, agrees to these conditions basec
cn the processor's contractual pledge to nold the spent fuel, reprocess it,
and then use or transier the reccvered material only in accorcance with the
shipper's instructicns. In the subject case, Switzerland nas assured tne
United States that it agrees to the above conditicns.

A.80, under the terms oOf the U.S.-Zuratom Agreement for Cocperation, the .rior
approval of the United States would be required for any transfer of the proaucec
material to a country outside EURATOM. Such a transfer would constitute a new
Sucsequant arrangement pursuant to Secticn 131 of the Ataunic Inery ACt ana as
such would have to be consicdered cn its own merits by the Executive Branch anc
the Congress when plutonium is to be transferred in quantities yreater tnan 300
grams. Morecover, such approval will only be granted under terms consistent wita
the provisions of the Act, including Secticn 131, taking into account such
important factors as the "rimely warning® criterion swecifieg in that sectiocn,
and incorporating provisions of the Nuclear Non-Proliferaticon act of 1978 (NwFA).
The United States has emphasized this point to the other governments ccncernec
and has underscored that it shall remain the policy of the United States o consicer
retransfer proposals for reprocessing on  a case-py-case tasis until the U.3. ras
fully assessed the results of the Intermaticnal ‘'uclear Fuel Cycle (INFCI) axc
has established a post~INFCE policy. AlsO, as we have in the past, we intenc ©o
empnasize that our approval of this retransfer in no way constitutas a policy
encorsement of the Japrocessirj facility invelved.



We also believe cur current interim apprcach has avoided any implication that
wé are giving any generic endorsement t© conventicnal PUREX rsprocessing

which could serve to influence non~nuclear-weapon states (NNWS) to acquire
facilities of a camparacle nature, This apprcach alsc has enapled us t©
relate our approvals of such retransfer: to ongoing Jevelopments including

the ewolution of non~proliferation policies in the United States and elsewnere,
as well as an assessment of the results of INFCZ. Such an assessment is now
underway .

Furthermore, a number °f other factors were considered in this case that are
relevant to the judgment that the proposed retransfers will rot result in a
significant increase in the risk of proliferation. In particular, at the
multinational and international level, the United Kingdm has evidenced a
cocperative attitude in fostering non—proliferation cobjectives. For exasple,
the United Kingdom has suppcrted Intermational Atomic Energy Agency (IAEA)
safeguards, and has achered to the Nuclear Supplier's Guidelines. Moreover,
the United Kingdom is a parcy to the Treaty on the Nor~froliferaticn of Nuclear
Weapens (NPT).

Furthermore, the United Kingdom has also displayed a cooperative attitude in
consulting with the United States on a range of nom—proliferation issues and
there are a number of amerging similarities between our two governments as to
how such issues should be resclved. The likelihood that the United XKingdom
will shift away fram such attitudes is judged to be highly remote.

In summary, it is our view that the terms of this proposed subsequent arrance=-
ment satisfy the recuirements set forth in Sections 127 and 131 of the Atomic
Energy Act of 1954, as amended. Further Jdetailed discussion of these require-
ments may be found in Annexes 3 through D of this analysis.

IV. CONCLUSIONS AND RECOMMENDATIONS

Based on the varicus factors set forth in this analysis, it is the judgment
of the Department of Energy with the concurrence of the Department of State
and following consulcations with the Arms Control and Disarmament Agency, the
Nuclear Regulatory Camuission, and Departments of Defense and Cammerce that
the proposed “subsequent ar:angement” will not be inimical to the commen
defense and security and will indeed enhance such defense and security
through the continuing encouragement of cocperaticn in the pursuit of common
ron-groliferation and energy cbjectives. It should therefore be approved on
a timely basis.*

*Appropriate interagency coamments will be inserted in this sectien.
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Secticn 127 (4) provides that the United States may approve a re:iransfer
only if the recipient agrees that the transfer will be subject to the

sanme conditions set forth in that secticn that would apply to exports

from the United States in the quoted export criteria, Therefore, the

word "export® (or a variation thereof) is equivalent to the word ®"retransfer"®
(or & variation thereof). EURATOM has agreed that the material proposed

%0 be retransferred will become subject to the U.S.-EURATOM Ag—eeme"'s

for Cooperation and therefore for the purpcse of the discussion below,

the material is treated under those agreements as if it had been trans-
ferred from the United States. ;

Criserion (1)

®"IAEA safeguards as regquired Dy Article III(2) of the Treaty will be

appied with respect to any such material or facilities proposed to be
exported, to any such material or facilities previously exported and

subject to the applicable Agreement for Cocperation, and to any special -
nuclear material used in or preduced through the use thereocf.®

As a nuclear weapons scate, the United Kingdom permits the application

of safeguards in connection with the NPT by a trilateral agreement among
the United Ringdom, EURATOM, and ths# IAEA which was signed on September 6,
1976, and entered into force August 14, 1978.

The seven non-nuclear weapons state members of the European Comrunity and

the United Kingdom are parties to the Treaty on the Non-Prolifera“tion of
Nuclear Weapens (NPT). Each of those seven states (Belgium, Denmarx, the
Federal Republic of Germany, Ireland, Italy, Luxembourg, and The Netherlands)
thus undertock the obligation in Article III(l) of the NPT to accept safe-
guards of the IAEA on all nuclear material in all of its peaceful nuclear
activities and to enter intoc an agreement with the IAEZA to that effect.

As permitted by Article III(4) of the ¥2>T, thcse seven states elected to
join in concluding a single agreement with the IAZA (INFCIRC/193). Since
they had already assigned to the Eurcpean Atcomic Energy Community (ZURATOM)
the 'espcnszbilxty and autharity to apply safegua—ds within their terri-
tories (rather than each state establishing and maincaining a national
system 9of acccunting for and contrel of nuclear material), ‘"RA*OM is also
a party to that agreement. The agreement, after approval by the Bcaréd of
Governors of the IAEA and the Eurcpean Community and ratification by each
of the seven states, entered into force on February 21, 1977.

As in the case of all safeguards agreement between the IAEA and non-
nuclear-weapon states pursuant to Article III(l) cf the NPT, the agreement
with EURATOM aid its seven non-nuclear-weapon member states includes pro-
vision for the completion by the parties of 'Subsxdzary Arrangements,”

setting forth in detail the manner in whicih the safeguards procedures

called for in the agreement . 'e to be carried ocut. 1In practice, the
Subsidiary Arrangements consist of a general part and, for each of the
facilities and locations in which IAEA safeguiards are to be applied to

nuclear material pursuant to the agreement, individual °"Fac 1;i:y Attachments,.*
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The agreement calls for the parties to make every effort to achieve the
entry into force of the “Subsidiary Arrangements” within S0 days of the
entry {nto force of the agresment proper. Extensicn of that period
requires azreement among all the parties.

During the perfod since i«bruary 21, 1977, the parties have been
negotiating the Subsidiary Arrangements, {ncluding facility attach-
pents, for the 205 facilities and locations which cyrrent! - come within
the purview of the agreement. The general part of the Subsidiary
Arrangements has been completed and is in effect. As of September 15,
1978, approximately 145 of the Facility Attachments have entered into
force and serve as the basis for IAZA safeguards activitfes at such
facilities. About 15 others had been agreed at the negotfating lavel
and the remainder were under active dfscussion. The parties have
agreed to several extensions of the perfcd for completion of the
Subsidiary Arrangements, in accordance with the agreement. The lates®
such ext:nsion enced June 26, 1979, w'th the completion of most of the
pendirg faci{lity attachme ts.

The EURATOM/IAEA agreement provides, as does every safeguards agreement
with the IAEA pursuant to Article III(1) of the NPT, the right to the
1AEA to apply in all non-nuclear-weapon states party to such an agree-
ment, the procedures lafd down {n the agreement, {ncluding inspections,
as soon as the agreement enters into force, even if the Subsidiary
Arrangements are not in force., The agreements do not {mpose on the
IAEA any limitation of access, or frequency, of these {nspecticns prior
to completion of Facility Attachments (see e.g.: Articles 71 and 76 of
the agreement with EURATOM and {ts memDer non-nuclear wez2pon states,
IKFCIRC/193). The IAEA has, since the entry into force of the EURATOM-
IAEA agreament, increasingly exercised this right t apply procedures
and {nspections.

The igency's general approach {s to carry out such {nspections sc as to
a'hieve the sa-e verification ;oals which they would aim for normally
un fer @ Facility Att.chment. For example, frequency of visits would be
related to tinmeliness goals. The Agency does, of course, have manpower
1i{mitations in this regard, and generally places greater emphasis on
facilities fnvoiving sensitive materfal. In some facilities surveil-
Tance equipment {s employed prior to completion of Facility Attach-
men.s, while in other cases {nspector presence must be rei{ed upen., In
¢h: non-nuclear weapon member states of EURATOM, all facilities with
t'.e exceptfon of a few research reactors (LEU-fueled or Tow power) and
other research installations have been {nspected by the IAZA.

- .- —— . — ——— -
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In summary, it is clear that each of the ncn-nuclear-waapcons stacte
menbers of EURATOM is a party #2 the NPT, has fulfilled its obligation
"under Article III(l) of the T, and has an agreement in force with ¢h
IAEA in accordance with Article IXII(4) of the treaty under which the
IAEA bas clear rights, which are being exercised, to aprly safeguarsd
in all relevant facilities.

e O ¢

Therefore, it is the Executive Branch view that critericon (l) is met.

Prior to the coming into force of the IAEA's agreement with EURATOM
and its member non-nuclear-weapcn states and the implementation by IAZA

of that agreement, the United States continued to export enriched uranium
and other items to the non-nuclear-weapon member states of EURATOM, not-

withstanding the obligation undertaken by the United States in Article
III(2) of the NPT to do so only if the source or special fissionable
material processed, used or produced shall be subject to IAEA safeguards.
The United States did so on the basis of a "rule of reason;" which took
into account the circumstances that those states were NPT signatories
and were conducting negotiations with IAEA ¢f a safeguards agreement in

accordance with Article TII(l) of the NPT. The application of EURATOM's

safeguards within the territories of those states was also taken into
account. More recently, the entry into force of the IAZA/EURATOM safe-
guards agreement, the progressive completion of facility attachments,
and the increasing application of ad hoc IAEA inspecticns as the Agency

ma.e resources available to implemant the verification agreement, comi lned

with the continued application of EURATOM safeguards in all facilities,
allowed the Executive Branch to adopt the view that the eguivaleat o:
riterion (1) is met.

We would note that the EURATOM safejuards system, becacse of its ccn-
tinuing accountancy and materials contzol function for the EURATOM
Community countries, will remain one of the factors relevant tc the
judgment of the Executive Branch under Section 13la(l), that a propesed
. “transfer to one of these states will not be inimical to the common
defense and security.

riterion (2)

"No such material, facilities, or sensitive nuclear technology proposed
to be exported and subject to the applicable Agreement for Cocperation,
no special nuclear material produced throujh the use of such materials,
facilities, or sensitive nuclear technology, will be used for research
en or develcpment cf any nuclear explosive device."”

.
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1t is the judgement of the Lxecutive Branch that each meuler state &
the Community has established physical security mecsure: which, as @
minimun, meet those recommended in the IAEA's INFCIRC/223/Rev.], “The
Physical Pro:ection of Nuclear Material.®

EURATO™ (for jointly operated research facilities) and all its memder
states have srovided written physical security assurances wnich in the
judgement of the Executive Branch should be deemad to mest the reguire-
ments of Seciion 127(3) of the Atomic Energy Act, 2as amended, by
providing assurance of a lavel of protection equivalent to that set
forth by the Commission in :ection 110.43 pursuznt to section 304(d) of
the Nuclear Hon-Proliferation Act of 1978. .-

Therefore, iz is the view of the Executive Branch that criterion (2) is
met.

Cri".erion (&)

*No such ma.erials, facilities, or sensitive nuclear technology pro-
posed to be expcrted, and no special nuclear material produced through
the use of such material, will be retransferred tc the jurisdiction of
any ather nation or group of nations unless the prior approval of the
United States is obtained for such retransfer. In addition %2 other
requirerents of law, the Unitec States may approve such retransfer only
i¥ the nation or group of nations designated to rereive such retransfer
agrees that it shall be subject to the conditions required by this
section.” :

Article XI1(2) of the November 8, 1958 Joint Program Agreement, 25
amended, which is incorporated in the Additional Agreement for Cocpera-
tion, as amended, by Article V of the latter Agreement, also provices
that no material (including equipment arl devices) may be transferred
beyond the control of the EURATC! Community, unless the United States
agrees. ’

Article 1 bis D of the Additional Agreement for Cocperation: as amended,
provides that special nuclear material produced through the use of
United States-supplied material may be expor.ed to any naticn outside
the Community or to a group of nations, provided that such nation
or group of nations has an appropriate Agreement for Cooparation with
the United States or guarantees the peaceful use of the prodfuced mater-
{e] under safeguards acceptable to the Community and the United States.
The European Community's interpretation of this language--as set
out in an April 15, 1877 letter to the Departrment of State from Fernand
Spaak, Hrad of the Delegation of the Commission of the Eurcpean Commun-
ties--is that the Europzan Community Supply Agency, prior to any
proposed transfer, will consult with the United States to detarmine
whether, in the view of the United States, the projused recipient of
such produced special nuclear material has an Agreement for Crcperation
with the United States which is “"appropriate.”
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During discussions with representatives of the Community held in Washington
on November 1, 1978, the European Commun.ty confirmed that materi 1 sudb=-
ject to Article 1 Bis D could not be transfe-red ocutside of the Communicty
unless the U.S. agreed that the recipient countries or group of nations

had an appropriate Agreement for Cooperation with the U.S. or safeguards
acceptable to both parties.

Therefore, it is the Executive Branch view that, with regard to thn
propesad retransfer and special nuclear material produced through its
use, criterion (4) is met. BHowever, it should be noted that since the
U.5.-EURATOM Agreements for Cooperation were authorized in accordance witl
Section 124 of the Atomic Energy Act, the Commission may continue to issue
export licenses uitil March 10, 1981 pursuant to the autherity in the
€irst proviso in Sectior 126a(2), even if criterion (4) were not met.
With respect to transfers within the Community, it should b= noted that
the use of the words "group of nations"™ in criterion (4) makss clear

that no retransfer concent right is required within a group of nations
urcer this criteria. Witr respect o . is provisicon, the Senate repor:
stites: '

*It should be 10ted that under the U.S.-EURATOM
Agreements, the United States does have a right of
prior approval on retransfers of certain material ocut-
side of the EURATOM Community. It should also be
ncted that paragraph 4 does not require prior approval
with respect to transfers within the EURATOM Community,
consisent with United States policy of treating that
Community as a entity.”

The Congressional irtent, in connection with exports, not to reguire
consent rights fcr transfers within the Community is also clear in Section
123a(5) of the Atomic Erergy Act of 1954, as amended, since it reguires
tha+ the United States seek a guarzntee "by the cocoperating party" (which,

in this case, is EURATOM as a whole).

However, the Executive Branch, before passage of the Nuclear Nen-Pro-
liferation Act of 1978, took the position that, with respect to retransfers
into EURATOM, it was important to keep retransfers for reprocessing

limited as much as possible to control the use and transfer of separated
materials, especially plutonium. Therefore, the case-by-case approach

was developed and the system of control by commitment from the non-

EURATOM shipping country, as described earlier, was developed.
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ANNEX ©

Criterfon (5)

*No such material proposed to be exported and no special nuclear material
produced through the use of such mater{fal will be reprocessed, and no
{frradiated fuel elements containing such material removed from a reactor
shall be altered in form or content, unless the prior approval of the
United States 1s obtained for such reprccessing or alteration.®

The purpose of this proposed subsequent arrangement 1s, of course, for
reprocessing. However, EURATCM was expressly exemptud from ciiterfon (5)
by virtue of Section 126.a2.(2) of the Act for a perfod of two years from
Ma=ch 10, 1978, 1n as much as the Departument of State notified the Nuclear
Regulatory Commission on July 20, 1578, that EURATOM has agr:ed to
negotfations with the Unfted States as called for in Section 404(a) ef

the Nuclear Non-Prolfiferation Act of 1978. Executi.e Order 12193 zxtends
the duration of the period specified in the first proviso to Section 126.a.
(2) of the Act to March 10, 1981. However, this exempticn {n no way derocgates
from the rights which the Unfted States has under the Unfted States-EURATOM
Agreements for Coorsraticn and under the commitments from the non-EURATOM
shipping country (Switzerland).

Therefore, in the view of :7e Executive 8ranch, criterion (5) {s satisfied.

Criterion (§)

"No such sensitive nuclear technology shall be exported unless the foregoing
cond{tions shall be applied to any nuclear material or equipment which is
produced or constructed under the jurisdiction of the recipient nation or
group of nations Uy or through the use of any such exnorted sensitive nuclear
technology.”

The proposed ~etransfer does not involve sensitive nuclear technology Criterion
(§) therefore, fs not applicable.



section 131 of the Atomic Energy Act of 183¢, as arencec

This reguest falls under the definiticn of a subseguent arrangement in
Section 131a(2)8 of the Atomic Energy Act of 1954, a; amended (Act),
and requires the concurrence of the State Department, and corsuyltation
«ith the Arms Control and Disarmament Agency (ACOA), the Nuclear
Regulatory Commission (NRC), the Department of Defense (DOD), anc the
Departiment of Commerce (DOC). 4CDA may, if it deems necessary, prepare
a Nuclear Proliferation Asse.c.nment Statement. None has been deemed
necessary for this subsequent arrangement.

Notice of the proposed subsequent a-rangement must appear for at least
15 days in the Federal Register before the retransfer is approved,
- together with the written determination of the Department of Energy
(DOE) that this arrangement will not be inimical to the common deafense
and security. This determination has been made. The required Federal
Register notice has been published. Under Seztion 1315(1) of the Act,
This retransfer cannot be approved until the Cormittee on Foreign
Affairs of the House of Represen.atives and the Cormmittee on Foreign
Relations of the Senate have been provided with a report containing the
reasons for entering into the arrangemen® and a pericd of 15 days has
elapsed; provided that the Secretary of Energy (by delega%i.n from the
President under E.O0. 12058) can declare an emergency due .C unforessen
circumstances, the period shall be 15 calendar days.

The applicable provisions of Section 131(b) of the Act stipulate
jmoortant criteria that must be taken into account prior to entering
into any subsequent arrangement for the retransfer for reprocessing of
U.S.-supplied special nuclear materials or of special nuclear materials
produced through U.S. assistance. While a distinction is drawn in
Sections 131b(2) and 131b(3) of the Act between facilities which have
and have not reprocessec power reactor fuel assemblies or that have or
have not been the subject of subsequent arrangzments prior to the
enactment of the Act, ccmmon policy objectives clearly apply te beth
paragraphs. <

These provisions pertain to whether the propesed retransfer, inter
alia, will result in a significant increase in the risk of prolifera-
tion beyend that which exists at the time that approval is reguested.

In particular, Section 131b(2) of the Act provices that:
*(2) The Secretary of Energy may not enter into any subsaguent
arrangement for the reprocessing of -any such material in

a fazility which has.not processed power reactor fuel assem-
lies or been the subject of a subsequent arrangement therefor

- - — . - - — — —————
- - - - ou -
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prios’ to the date of enacztment of the Nuclear Nen-?rolifezzticn
Act of 1978 or fc:r subseguent retransfer to a neon-nuclear-weagon
state of any plutonium in gquantities greate:x than 30C grams
resulting irom such reprocessing unless, in his judgment, and
that of the Secretary of State, such reprocessing or retransfer
will not result in a significant increase cf the risk of pro-
liferation beyond that which exists at the time that approval
is regquested. Among all the facters in making this judgment,
foremost consideration will be given to whether or not the
reprocessing or retransfer will take place under conditions
that will ensure timely warning tc the United States of any
diversion well in advance of the time at which the non-nuclear-
weapon state could transform the diverted material into a
nuclear explosive device."

Section 131b(3) of the Act provides that:

"(3) the Secretary of Energy shall attempt =0 ensure, in
entering into any subsequent arrangement for the repricessing
of any such material in any facilility that has processed
power reactor fuel assembliss or been the subject of a subse-

' gquent arrancement therefor prior to the date of enactment of
the Nuclear Non-Proliferation Act of 1978, or for the subseguent
retransfer to any non-nuclear-weapon state of any plutonium ir
quantities greater than 500 grams resulting £from such reprocessing,
that such reprocessing or retransfer shall take place under con-
ditions comparable to those which in his view, and that of the
Secretary of State, satisfy the standards set forth in paragraph
(2)."

The spent fuel in tnis case will be reprocessed in the THORP facility
yet to be built at t'. Windscale site in the United Ringdom. Therefore,
this transfer will be analv»ed under section 131b(2) of the Act.



Safequirds Implementation

The IAEA Secretariat has noted in its Spec1a1 Safeguarus ‘m,.enen ation

.eport that-with regard to nuclear material subject tc [AEA saf eguarcs
while some deficiencies exist in the system, no diversion ¢f a signifi
cant quantity of nuclear material was detected in any of the 45 states
in which inspections were carried cut. Although recogn. ing the need
to correct existing deficiencies in sa feguards imp!l enen.a*1or, he
Execut1vc Branch has no reason to believe that the I[AEA Secretariat's
report is not valid. In the light of this and other factors associat-
ed with the proposed export, the Exscutive Branch believes the frame-
work of commitments, assurances, and safeguards is adequate for the
purpose of this proposed transfer.

- — . — - R —— - - — - . comm — ——
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EMBASSY OF SWITZERLAND WASHINGTON D.C. 20008,
SCHWEIZERISCHE BOTSCHAFT 2900 Cathedral Avenue N.W.

AMBASSADE DE SUISSE

Telephone 462-1811.7

nt:  651.513 NOK - MR/ch July 23, 1980

Mr. Frederick F. Mc Goldrick

Deputy Director for Nuclear Affairs
International Nuclear and Technical
Programs

U.S. Department of Energy
Washington, D.C. 20585

Subject: RTD/EU(SD)-30

Dear Mr. Mc Goldrick:

Thank you very much for vour letter dated June 20, 1580,

concerning the MB-10 retransfer approval documents authorizing
the retransfer of enriched uranium in spent fuel elements from
the Beznau I rower plant, Switzerland, to the BNFL plant in
Windscale, United Kingdem.

1)

2)

3)

It is our understanding that:

The spent fuel would be stored by BNFL until it is reprocessed
and, thereafter, the recsversd uranium and plutonium will be
retained Ly BNFL subject to direction by NCK.

Ar-r directions by NOK to BNFL for the transfer or use of the
recovered uranium and plutcnium would be subject to the prior
approval of the U.S. Government, which will attempt to deal
with the matter in a timely and expeditious manner. Retransfer
of these reccvered materials outside of ZURATOM would, ¢f course,
be subject to prior U.S. approval in accordance with the appli-
cable agreement for cooperaticon between the U.S. and EURATOM.

It also would be our understanding (in the event of approval)
that L{f prior to actual reprocessing, the:2 are internaticnal
agreements on new fuel supply arrangements including reprocess-
ing or orther disposition of irradiated fuel, consultation would
be held between our governments to determine whether the new



arrangements would apply to this fuel. Further, in event the
U.S. approves the MB-1l0 it would not intend to revoke its
approval, although it would be possible for the parties con-
cerned to agree upon new arrangements.

Sincerely yours,

K E. Mile

R.E. Miller
Energy Counselor



