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UNITED STATES OF AMERICA
NUCLEAR REGULATORY C0fNISSION

BEFORE THE ATOMIC SAFETY AND LICENSIflG APPEAL BOARD

In the Matter of )
,

CONSUMERS POWER COMPANY Docket Hos. 50-329

.

-33050
(Midland Plant, Units 1 and 2)

.I NRC STAFF RESPONSE TO INTERVENORS' MOTION
TO WAIVE FILING 0F BRIEF

I. INTRODUCTION
.

,

On July 2', 1976, after review of the orders of U.S. Atomic Energy-

Comission granting construction permits for the flidland facility, the
* Court of Appeals for the District of Columbia circuit in Aeschliman, et al.

v. U.S. Nuclear Regulatory Comission, 547 F.2d 622 (D.C. Cir. ,1976),

cert. granted sub nom. Consumers Power Company v. Aeschliman, 45 U.S.L.W.

3570(February 22,1977) (Aeschliman) remanded a number of issues to the

Nuclear Regulatory Comission (Comission) for consideration. The

; Comission reconvened an Atomic Safety and Licensing Board (B ard) in this
'

proceeding and directed it to consider the issues remanded by the Court of

! Appeals in Aeschliman and to determine whether the outstanding constiuction
I
i permits for the flidland facility should be continued, modified or su!. pended.
I
j The Licensing Board establishsd procedures and scheduled hearings to examine

f the question of whether the Midland facility should have its construction
^

permits continued, modified or suspended in the interim until a full remand

proceeding could take place. These suspension hearings commenced on

November 30, 1976 and the record was closed on May 13, 1977. Parties to

this suspension proceeding were Consumers ' Power Company (Consumers), Dow
:
I ,

! Chemical Company (Dow), All Intervenors Other Than Dow (Intervenors)
}
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and the NRC Staff (Staff). All parties filed findings of fact and

conclusions of law concerning the suspension issue. On September 23,

1977 the Licensing Board issued its order declining to modify or suspend

the construction permits pending the outcome of the remand proceeding.

In that order, however, the Board stated that it was not certain that it

had issued an appealable order and it thought it important that the order

be reviewed. Consequently, the Board referred its rulings to this Appeal

Board.
.

4

On October 1,1977, Intervenors filed " Exceptions to Licensing Board

Decision of September 23,1977" (Exceptions) and also a " Motion to Waive
,

Filing of Brief" (Motion).E Although 10 CFR 12.762(a), provides that a

brief in support of exceptions shall be filed within fifteen days after

filing exceptions, Intervenors seek to have the Appeal Board waive that

| requirement. While the Appeal Board has cognizance of the matter as a

result of the Licensing Board's referral and is in the best position to-

| determine whether or not it wishes the parties to brief any of the issues,

the Staff, nevertheless, opposes Intervenors' fiotion given the key importance

of the brief in appellate proceedings. <

.

M ntervenors evidence unc'ertainty in various correspondence accompanyingI
their Exceptions and tiotion as to the proper forum before which their'

i Exceptions and Motion should be filed. Pursuant to 10 CFR 552.762 and
i 2.785, both pleadings are properly before the Appeal Board.
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II. ARGUMENT

1. The Requirement of a' Brief in Support of Exceptions Should*

Not Be Waived Absent Extraordinary Cause

The positions of the parties with supporting argument on questions of law

and record references on questions of fact must be clearly presented to the

appellate tribunal. Section 2.762(a) states:

A brief in support of exceptions shall be filed within.

fif teen days thereaf ter. . . . The brief shall be con-
4

fined to a consideration of the exceptions previously
.

filed by the party and, with respect to each exception,
shall specify, inter alia, the precise portion of the
record relied upon in support of the assertion of error.>

. '
(10CFR52.762(a)).-

Exceptions not briefed are considered waived. Florida Power and Light'

.

i
i Company (St. Lucie Nuclear Power Plant Unit 2), ALAB-435, NRC ,

at n.4 (October 7, 1977); Union Electric Co. (Callaway Units 1 & 2),
,

ALAB-347, 4 NRC 216 (1976); Duke Power Company (Catawba Nuclear Station,

Units 1 and 2), ALAB-355, 4 NRC 397, 414 (1976).

.

! -

I

i While extraordinary circumstances may exist which would warrant waiver of

the briefing requirement, the Appeal Board has noted extreme reluctance to
,

take this step. l In Grand Gulf the Board stated:'

i
-

,

-
,

*\

2_/ Mississippi Power and Light Company (Grand Gulf Nuclear Station.
|

Units 1 and 2), ALAB-140, 6 AEC 575 (1973).
|
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At least in the absence of a showing of extraordinary cause
which has not been attempted in this instance, we will not
entertain an appeal under Section 2.714a in circumstances
where the appellant fails to file the required brief in
support thereof. 'This is so irrespective of whether the
appellant is represented by counsel. In the enforcement
of the Rules of Practice, this Board may (and indeed did
here) make some allowance for the fact that a party before
it is proceeding pro se. But considerations of fairness
to other litigants, as well as of the orderly administra-.,,

tion of the adjudicatory process, preclude the granting1

to any appellant of a waiver of as fundamental a require-
rMnt of the Rules as that relating to the submission of a
brief detailing the basis for his appeal.

.

.
While Intervenors' exceptions in this matter are somewhat more elaborate

.

than is initially required in some respects, they fail to comply with all
' ' the requirements for briefing exceptions. While many of the exceptions-

contain supporting argumentation, which is not required for exceptions but
,

is required for briefs, the factual assertions are not supported by reference

! to the precise portion of the record upon which they are based. Virtually

no authority in cited to support the propositions of law and fact upon

which the exceptions are based. Unless the other parties and the Board

are given the benefit of more precise argument from Intervenors concerning

their exceptions, it will be extremely difficult to address whatever issuesj

i Intervenors are raising on appeal. Consequently', Intervenors' Motion should
*

be rejected absent a showing of " extraordinary cause'.
-
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2. Intervenors Have Made No Showing of Extraordinary Cause
in Support of Their Motion

The Appeal Board in Grand Gulf indicated that it might entertain waiver of

the briefing requirement of Section 2.762 upon a showing of " extraordinary

cause". Intervenors argue several grounds in support of their Motion.

These grounds fall short of " extraordinary cause".

Intervenors argue that the Appeal Board has .before it an " emergency appeal
,

.

involvingnarrowlegalissues".E The precise nature of the emergency is.

not indicated. The Licensing Board considered the question of suspension

# based on an extensive record and detailed findings of fact and conclusions

of law submitted by the parties and found that the construction permits,

,

should be left in effect pending the outcome of the remand proceeding.

Intervenors do not state what harm, if any, they would suffer by continued1

construction in this interim period. The Staff disagrees with Intervenors'

further claim that the appeal involves only narrow legal issues. The legal

! questions before the Licensing Board during the suspension proceeding were
i

|
numerous and complex. Paragraphs 6 through 9 of the Licensing Board's

order were devoted to a discussion of the approp'riate legal standards for

the Board to apply to the suspension issues. The complex legal principles

U ntervenors' Motion, page 1.-j I
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and standards identified had to be applied to the factual record and a

complicated balancing and weighing of the equities performed.
.

Secondly, Intervenors argue that their position concerning the legal

issues is set forth in Intervenors' Exceptions, and also in their findings

and legal briefs filed before the Licensing Board.5/ It is true that

Interv' nors have set forth, in cursory form, their legal positions in thee

. . Exceptions they have filed. For example, in their Exception No. 6,E/
6

Intervenors argue that the Licensing Board's decision is " erroneous as
.

a matter of law" regarding its treatment of sunk costs. Mere statements

a of a legal position with no statutory or cause law to support them do not

meet the applicable briefing requirements.
,

.

Intervenors' third ground for waiver is that the entire record in this

proceeding may well be before the Appeal Board for its review.5/ Intervenors

fail to note a fundamental distinction. The Appeal Bored, sua sponte,

may and does review Licensing Board decisions, even in the absence of

appeals. In such an endeavor, the Appeal Board performs such a review as

I it feels is appropriate. However, when an appeal. is taken, and exceptions
* are filed, the Appeal Board must be informed of the precise nature of the
.

.

S/ ntervenors' Motion, pages 1-2.I.

5/ ntervenors' Exceptions, page 4.I
5/ ntervenors' Motion, page.2.I

.

.

9

: -

.

-_ _ ..-.., . _

*

,
,

vw r 3 - - - - - - - - - - -- ,- - -- --- *



._ J
/.

, ~,,

/
I

-7- '

legal argument and the record citations which support positions esserted

by appellants, so that its' fundamental function of examining a decision

upon the request of a party aggrieved may be expeditiously and responsibily

carried out. Intervenors, in essence, simply wish to be heard by the Appeal

Board without informing the Board of the nature of their concern.

III. Conclusion

The Appeal Board has repeatedly recognized that the requirement of a brief-

4

of support cf exceptions is of kay importance in the appeal process. The-

grounds offered by Intervenors in support of their motion fail to meet the
.# requisite tests. Conscauently, the motion should be denied.

t

Respectfully submitted,
e

h
! William J. Olmstead

Counsel for NRC Staffi

.

| Dated at Bethesda, Maryland
this lith day of October,1977,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of
~

CONSUMERS POWER COMPANY ) Docket Nos. 50-329
) 50-330

(MidlandPlant, Units 1and2) ) ,

y CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESP 0flSE TO INTERVENORS' MOTION
TO WAIVE FILING OF BRIEF", dated October 11, 1977 in the above-captioned

. proccecir.g, have been served on the following by deposit in the United States
mail, first class or air mail, this lith day of October,1977:4

Michael C. Farrar, Chairman Dr. Emeth A. Luebke
i Atomic Safety and Licensing Atomic Safety and Licensing Board

Appeal Board Panel-

U. S. Nuclear Regulatory Ccmission U. S. Nuclear Regulatory Comission,

; Washington, D. C. 20555 Washington, D. C. 20555

I Dr. Lawrence R. Quarles Myron M. Cherry, Esq.
Atomic Safety and Licensing Appeal l IBM Plaza

Board Chicago, Illinois 60611
U. S. Nuclear Regulatory Comission
Washington, D. C. 20555 Judd L. Bacon, Esq.,

Consumers Power Company
Richard S. Salzman, Esq. 212 West Michigan Avenue
Atomic Safety and Licensing Jackson, Michigan 49201

Appeal Board
U. S. Nuclear Regulatory Comission .

Washington, D. C. 20555;
, 3

! Frederic J. Coufal, Esq., Chairman
*

I Atomic Safety and Licensing
i Board Ms. Mary Sinclair

U. S. Nuclear Regulatory Comission 5711 Summerset Street
Washington, D. C. 20555 Midland, Michigan 48640

. .

Dr. J. Venn Leeds, Jr. Harold F. Reis, Esq.
| Atomic Safety and Licensing Robert Lowenstein, Esq.
: Board Lowenstein, Newman, Reis
.

U. S. Nuclear Regulatory Comission & Axelrad;

Washington, D. C. 20555 1025 Connecticut Avenue
Washington, D. C. 20036
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L. F. Nute, Esq. Atomic Safety and Licensing
Dow Chemical, U. S. A. Appeal Board
Michigan Division U. S. Nuclear Regulatory
Midland, Michigan 48640 Commission

Washington, D. C. 20555
Michael I. Miller, Esq.
Caryl A. Bartelman, Esq. Docketing and Service Section
Isham, Lincoln & Beale - Office of the Secretary
One First National Plaza U. S. Nuclear Regulatory
Suite 4200 Commission
Chicago, Illinois ~60603 Washington, D. C. 20555

Mr. Steve Gadler
2120 Carter Avenue
St. Paul, Minnesota 55108

Atomic Safety and Licensing
-

GM. [4 ~j* Board Panel
U. S. Nuclear Regulatory Commission- ,

Hashington, D. C. 20555 William J. Olmsfead
Counsel for NR7 Staff

Norton Hatlie, Esq..

Attorney-at-Law
F. O. Box 103-

' Navarre, Minnesota 55392
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