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Corporaticn ‘hereinafter "Bechtel”) make the following obiections to the

cllowing ot jections

irst Set of Interrogatories Directed to Bechtel Corporation" by the

Intervenors | "Saginew").

As a preliminary matter, Bechtel notes that the Saginaw Interrcgatories

Inasmuch as Bechtel Corporation is not

......

treated as {f filed upon Bechtel Power sorperation and Bechte

P

Professional Cocporation and will be cbjected o and answered by those enti

and not Bechtel Corporation.

3 objections primarily relate %o the fact that virtually all
of the Jaginaw Interrogatories zall for totally irrelevant and immaterial
information concerning each of Consumers Power Company's (Consumers) "activities
Energy Commission
(5aginaw Interrogatories tc Bechtel, p. 2, %2), and, "each of the nuc ar

facilities as %o which ..., [Bechtel has) been a contractor or subcontractor.
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The Saginaw Interrogatories thus demonstrate a basic and total
misconception of the sScope of this Zhow Cause proceeding and igore the
statements of this Scard at the First Pre-nearing Conference, the basis
for the formulation of issues by zhe Director of Regulation in the Order
%o Show Cause, as well 2s the AEC Memcrandum and Order dated Lecember 20,

1373 (RAI-73-12 1082),

In addition to the overall cbjections relating %o scope, 3echtel
has certain narrower cbjections concerning specific interrogatories, This
memorandum will first address the question of the demana for information

concerning all of “cnsumers' and Bechtel's nuclear acti ities, and then the

Specific interrogatories seriatum,

I. SCOPE oF THIS PROCEEDING.

As indicated above, the Saginaw Interrcgatories demand information
invelving all of the nuclear activities of Consumers and 3echtel, Bechtel
requests that Interrogatories 12, 13 and 15 be stricken and that the remaining

Interrogatories adressed to it be limited to construction of the Midlang rlant,

The tremendous scope of the Interrogatories 15 quacded gleaned from

& review of them:

"In connection with your answer to each category, and
unless the facts are stated in your answer, include
within your answer <he facts upon which you rely for
your answer, This directive is mean* o preclude
answering any interrogatories with 'ves' or 'no' and
requests that you set forth the facts upon which you
base any such answer. Unless otherwise stated, each
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answer callinz for information concerninz Consumers
Power Company is intended to call for informaticn
concerning each of its activities which are or may be
subject to rezulaticn by the Atcmic Enerzy “ommissicr.”

T’}'Z, p 2)

"Identify in conmection with each of Consumers Pcwer
Company facilities as set forth in the definiticnal
section each document ever received or reviewed,
each meeting you have had (include dates and names
of attendees) and each physical structure you have
reviewed in connecticn with your analysis of first
compliance with quality assurance regulations and
second reascnable assurance of continuation with
compliance with quality assurance regulations.”
terrogatory 7, p 5)

"With respect to each of the nuclear facilities as to
which you have been a contractor or subcontractor, state:

(a) Are all of your guality-assurance and quality
control plans identical? If they are not, state the
differences for each of the relevant nuclear facilities.
Include within your answer why there are differsnces
and which plan is, in your judgment, the best to
accogplish the purpose;

(b) List each guality-assurance, quality-comtrol

viclation which has occurred at each such site and
include whether the violation was raported to AEC

officials;

(e) List each guality-assurance, gualityscontrol
incident which was not reported w0 AEC OF which was
not considered a viclation but as to which discussion
was had whether it was a viclation.” (Interrcgatory
12 pp 7-8)

"With respect to the Palisades facility, explain in

detail and characterize the type of gquality-assurance

and quality-contrcl activities which occurred. Include

;1§§1u your answer the following: ...."(Interrogatory 13,
/

"What is your opinicn of Consumers as a utility in the
quality-control area in lisht of ysu
ze and experience with other utilities? ZFlease
include within your answer the racts upon which you btase
your answer and an identification of other utilities
contained in your comparative answer, (Smphbasis Added)
(Interrcgatory 15, p 9).
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As is clear from the face of the Order to Show Cause, it relates
only to "varicus activities performed under Construction Permit Nos. &1
and 92" (p 1, ete). Similarly, the stated issues pertain only to the
sonstruction of the Midland plant: (1) whether the licensee is implemeniing
its quality assurance program in compliance with Commission regulaticns, and
2) whether there is reasonable assurance that such implementaticn will

sentinue throughout the ccmstruction process."

As conceded by Saginew in its "Emergency Petiticm So the Atomic
Energy Commission to Void Illegal Action of The Director of Regulation,”
"the Order to Show Cause (Part III) lists five charges, the majority cf
which deal with icproper cadwelding in existence at the Consumers site.
The Director of Regulaticn relied upen these charges as s primary sround for
igsuing the Order %o 3how Cause .." (93, pp2-3). Saginaw then contended
that the modification of the Show Cause Order precluded the consideration

of the cadwelding issue at the hearing in this matter.
In denying the Imergency Petition, the Appear Board stated:

"'Contrary to the petition's contentions, the modifizaticn
of the lower case Show Cause Order did not foreclose cone-
sideration at the hearing of any of the issues framed oy
the initial Show Cause Order. As stated in the initial
Show Cause Order, the issues at that hearing (if cne is
requested) shall be == ,,. . This formulation plainly
includes, but is not limited to cadwelding. The ultimate
quality assurance issues are much broader.” (RAI-73-12
at p 1083).

It cannot be fairly contended that the sentence, "The ultimate
guality assurance issues are much breader,” sanctions the attempted distortion

of these proceedings into an inquiry into all of the past activities of
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Consumers and Bechtel in the nuclear industry. Rather, the Crder to Show
Cause, and the Memorandum and Order of the Commission dictate the conclusion
that the broad issues in this proceeding are limited toc the implementaticn

£ the gquality assurance program through the construction of the Midland plant,
Thus, if either the AEC Regulatory Staff or the Saginaw Intervenors wish to
raise contentions or specific issues and present evidence concerning any
specific quality assurance activity involving the construction of the Midland
plant, they may doc sc and these wontentions and fucts, if any, skall be
considered, in additicn to cadwelding, together with any affirmative showing
by the applicant and Sechtel, in the determination of the ultimate issues as
to whether or not the licensee is implementing its Midland gquality assurance
program in accordance with AEC regulations and whether or nct there is reasone

able assurance that such implementation will comtinue in the fusure.

As background to the question of the relevancy of the Saginaw demands,
it is of some significance that the Regulatory Staff has advised this Soard

that, ... "(W)e are satisfied that the 5A and L protlems there are now under

control.” (Transcript p 65) (Emphasis supplied).

In the face of this Regulatory Staf? positicn, it is submitted that
the usual burden upon Saginaw to demonstrate the relevance of its broad dis-
covery demands is increased, and that exceptionally compelling reasons must be
presented in order for this Board to require the tremendous, multi-year file

search be undertaken,

Bechtel has been involved with different levels of responsibility in

the engineering and comstruction of dozens of nuclear power plants, These
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projects have invelved a number of different guality assurance prograas,
different quality assurance regulaticns, different contractual responsibilities
and regquirements, different people and different utilities. An examination of
such relationships and requirements, and "each quality-assurance, gualtye
control incident” at any site other than Midland not only is irrelevant, but
fails to serve any substantial purpose, either in leading to evidence, clarify-
ing issues cr pursuing the resoluticn of this matter within a reasonable and
responsible time frame. Counsel for Bechtel have investizated the burden
imposed by the Saginaw Interrcgatories and have determined that in order %o
answer the Interrcgatories as to any single plant besides Midland a separate
file search of an approximate average of two million to three million docu=-
ments, and “he interview of ten or more persons, if such persons can be found,
would be required., This effort on a single plant basis would then have to be
sultiplied by the number of other plants invclved. ZIZven wien the years
required o comply with such requests (if it could ever be done) had gone by
and the informaticn assembled, it would be of no vilue since specific incidents
at or different programs for other projects do not shed light on the central
issue here: whether there has been and will be compliance with the Midland GA
program by “hose persons who are implementing it throughout the construction

of the plant.

Comparisons of the quality assurance programs applied on the various
projects for which Bechtel has had varying responsibilities, and for which
different regulations have existed, different circumstances have been present,
and different relationships between Zechtel and the utilities have been

involved are wholly irrelevant as are any cpinicns Bechtel may have as tc the
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relative abilities of Consumers Power Company and other utilities in the
quality assurance arena., The issues are not whether or not some other
progran is better than the one here, or whether Consumers is as good as,
better than, or worse than some other utility under other regulations and
other circumstances, but, rather, whether cr not Consumers and Bechtel have
been implementing the Midland program at the Midland plant and whether or

not there is reascnable assurance that they will do so in the Niture,

Recognizing that the Staff is "satisfied" (Tramseript p 45), it
is submitted that even if the Saginaw demands are somehow relevant %o this
proceeding, they are so broad and Surdensome as to be wholly beycnd proper
discovery. It is perhaps illustrative that Bechtel has had as many as 12
people working ©ir over 2 months on the collection and analysis of hundreds
of thousands of documents generated for Midland in an attempt %o determine
which of those documents are relevant %o this proceeding, and the task

will not be completed for some time to come.

Even the reguests for such documents limited to Consumers'

construction projects are irrelevent. To begin with, Big Rock, Fermi-I,
and ‘e basic construction of Palisades were completed prior to the promul-

tion of 10 CFR Part 50, Appendix 35, and thus were constructed under entirely
different regulations, requirements and JA programs, BSechtel was not aven
invcived in the censtruction of Ferwi-I and is not aware of Consumers rartia-
cipation therein. Although 3Jechtel was involved in the construction of 3iz
Rock,l that plant has been on stream for many years, and few, if any of
Bechtel's 3ig Rock persomnel, and none of the quality assurance stafs have
Teen employed at Midland, There are some employees working at Midland who

Y
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worred on the basic con truction at Palisades, W, again, none on the

gquality assurance staff.

Bechtel is orzanized on a project basis., The project team
for the construction of the Midland tis tremendously difYerent from
that of Falisades, and the quality assurance teams are completely different,
Furthermore, Sechtel Power Corporation established an Ann Arbor area office
in July, 1972, and that office now has the primary responsidbility for the
Midland project. Previously, the Palisades project had teen handled ocut
of San Francisco as had the Midland project during its early stages., While

the Bechtel personnel at the Ann Arbor area office do consult with staff

Arbor area office provides a multi-project staff function which, ordinadly,

handles any questions which arise,

l
functicnal groups in San Francisco regarding specific questions, the Ann
It is to be noted that the quality assurance incidents at Palisades
and at Midland during the exempticn construction have been litigated at the
Palisades and Midland hearings, including the changes in the QA programs
which were made subsequent tc Palisades. In fact, many matters from

Palisades were re-litigated at Midland, and further litigation of them

within the limited scope intended for this hearing is totally unwarranted, {

As to Quanicassee, that project is still in the stage of early |

design, no public hearing has been held and the gquality assurance prograzs

Midland. |

|
i
of Consumers and Bechtel have not yet been ruled upon as they have in
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Legcl Authorities Relatinz to Scope of Discovery

There is no authority for the proposition that the past performance
af the dissimilar wypes of large corporaticns tnvolved here is relevant %0

the course of perfarmance on one particular project.

Although past performance of the same pecple under identical
Quality Assurance programs might have some remote relevance %o prove evil
or willful sonduct, such conduct is not at issue here, as reccgnized by
vhe Commission in its Memorandum and Orde: of January 21, 1974, RAI-T4=l-T7.
In discussing exceptions %o the notice requirements of the Administrative
Procedure Act, the “ommission stated:
A seco: ' exception i{nvolves cases of willfal

wviolation. It has no application here.
fn T, 3AT-T4=l at p 10 ( nasis added;.

Moreover, the Commission, in this same Memorandum and Order,
elaborated on the issues as defined in the Order to Show Cause:

The issues ... as steted in the Order, make clear the
Director's concerm with the licensee's overall perfors
mance, now ani in she future, in the gquality assurance
area. BRAl-Thkelell | Zmphasis added).

Absent from =he Commission's definition of the issues is any reference to ‘

past activities.

3ince the discovery standard of 10 CFR %2.7k0 is identical to

Federal Zule of 2ivil Procedure 26/b)1l, federal cases provide an analogy.




Federal courts facing similar discovery problems involving
past corporate operations have limited the sccpe of discovery to the trans-

tion or zubject matter in suit.

In Diffie v H, F. Wilcox Dil % Gas Co, 4 FRD 240 (WD Okl 19k&1,

|

plaintiff sought an accounting of the production from an oil and gas
well, alleging that defendant had commingled oil produccd from this

well with other wells owned by defendant in the area and had failed %o
account to plaintiff for the entire production of the well. Similarly,
plaintiff there sought, by means of discovery deposition, %o have defendant
disclose informatisn concerning the preduction and sales of oil not only
from the well in which plaintiff had an interest, but also from all other
wells owned by defendant in the field. Plaintiff alsc sought to examine
the bocxs and records of defendant having to do with all of the wells.
The court limited discovery to those documents relating to the well
involved:

It is thus apparent their suit is based upon specu-
lation and not upon known facts. It partakes of the
nature of a bdill of discovery. The principle upon
which such a bill rests is well expressed in General
Film Company v Sampliner, & Cir., 232 F. 35, 33, where
the court said: '* * # It is the rule that in order to
entitle a defendant in an action at law to a discovery
of evidence in his adversary’'s possession it must appear
that defendant has good ground for asserting the fact
that the evidence will so disclose, and usually he is
required to give the sources of his information. "A
discovery scught upon suspicion, surmise or vague
guesses is called a 'fishing bill', and will be dis-
migged." Carpenter v Winn, supra, 221 U.3. at page
540, 31 5. Ct. 683, 55 L. 5d. 542, and cazes there

cited, e
There is nothing in the bill of complaint, a2side f{rom
the conclusion of the pleader, that would justify
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the wide scope intended to be covered by the deposition.
45 FRD 240, 2&1.

Frey v. Chrvsler Corporaticn, 41 FRD 174 (WD Pa 1966), involved

personal injuries allegedly suffered by plaintiff when the zccelerator
in & new 1365 Chrysler Imperial he had purchased ‘wo days earlier stuck
as he was drivi iown = hill. Plaintiff sought, by means of interroga-
tories, to discover whether the "type" of throttle linkage assembly used
in 1365 Imperials was used on other models 2nd types of automobiles
manufactursd by 3efendant, and, if so, the name of each model and type
on wnich used and the periocd of time when used. Defendant cbjected on
grounds of relevancy and overbroadness. The cour%: agreed that the use
5. the word "type" was too vague and limited the scope of discovery %o
installation of the same throttle linkage assembly as was installed in
the 1965 Chrysler Imperial. Where, as currently before the Board, the
reguested discovery involves different employees, dirferent utilities,
different QA programs and different and evolving regulations and interpre-

tations, the digcovery should be denied.

In Freid v United 3tates, 212 F Supp 886 (SD NY 1g€2), ten

alleged stockholders of ¢ Delaware lackawanna and Western Railroad
Company brougnt an action to enjoin in part or %o void entirely an order
of the ICC authorizing a merger of the Company with the Srie Railrocad
Company. Plaintiffs maintained that the hearing examiner erronsously
excluded a 1958 study, performed by the First Boston Corporation, which
recommended against the merger of these two companies and 3 third company.

The examiner excluded the study on the grounds that the recommendations



as to a three carrier merger were irrelevant to the two carrier merger
which took place. The court upheld the examiner's action, stating:

Moreover, the Examiner is not reguired to compel the
production of every item of evidence which a party

desires. He may, in his discretiocn, deny a request

for production of evidence which is merely cumulative

or immaterirl %o the issues presented., 212 7 Supp 286, 236,

In United States v Security 3tate 3ank & Trust, 473 F 24 638

(5th Cir 1973), the Secretary of Agriculture, in she course of an
investigatory proceeding, subpoenaed from the bank "all deposit and
withdrawal slips, bank drafts, <ishier's checks, certified checks, money
orders, loans, debit and credit memoranda, or similar negotiable instrument”,
purchased by or issued to named individuals during the months of July through
Octoter, 1370. The subpoena stated that the examination of these records
was "essential” to a certain investigation concerming the named individuals
trading in egg shell futures. The court held that the mere allegation <hat
the records were "essential" to the investigative proceeding was not enocugh
to warrant production:

As noted above, neither the government nor the appellants
offered any evidence at the enfcrcement hearing. The
only materials that were brought before the court, aside
from the briefs and the arguments of counsel, were the
pleadings, the subpoena itself, and the arfidavit of

the agent who had served the subpoena on the bank.

The strongest showing that emerged from any of these
materials was the bare, unsworn allegation that produc=
tion of the records sought in the sutpoena was 'essential
to an investigetion concarning trading in the September
1570 egg shell future on the Chicago Mercantile Exchange.'
The duty of the district court was to determine the
propriety of the subpoena on the basis of this showing.
The question for decision is whether an adequate basis
existed Tor enforcement of the subpoena in the face 2f
the slender showing made by govermment. We answer in

the negative. U472 F2d 638, cu2-c43.
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Clearly, a fair application of the raticnale of the Security State Bank case

requires that so much of Saginaw's Interrogatories as relate to plants

and utilities other than Midland should be denied as irrelevant.

Particularly in point is Dullard v Universal Millwork Corp, 25 FRD

L2 (ED MY 1960), which involved an ac%ion for lumber sold and delivered and
for conversion. In certain of its interrogatories plaintiff sought informae

tion of rarious types of lumber ccntracts entered into by defendant with

other persons from 1355 to the date of the suit. The court limited the
scope of those interrogatories as follows:

++. the scope of these interrozatories is troad and
sweeping, going far deyond the date of the disputed
transaction and amoracing transactions with strangers
0 the action. The interrogatories are allowed on.ly
with respect to transactions tcetween the parties in
April, 1355, and are hereoy modified accordingly.

2% ER.% 342, 344 (Cmphasis supplied).

The Circult Court for the District of Columbia has reaffirmed
the Commission's power and discreti~ +to exclude irrelevant material. In

Siegel v Atomic Energy Commission, 40O F2a 778 (DC Cir 1968), an intervenin
-2 Ed s

property owner sought review of an order of the AEC gran.ing an application
for a permit to construct a nuclear reactor, alleging that construction

would endanger his property by subjecting it to possible enemy attack.

The court held that the Atomic Energy Act 4id not contemplate that the
Commission would %ake such an issue into consideration in its decision

t0 issue a permit %o construct a nuclear plant. As to petitioner's ccntention

o,

that his efforts to cross-examine wers unduly restricted, the court stated:
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{The Administrative Procedare Act] also provides that
'the agency as a matter of policy shall provide for
the exclusion cf ‘”relnvant, immaterial, or unduly
repetitious evidence **=,’ wr' ¢h the Commission
by regulation has done. 10 CFR §2. &“ Here asain,
therafore, petitioner i3 thrown back upon “he "3:&
Tact that tne CommisSion need not near e'"denc_ Nic
T 15 oLherwise entitled tO regard as cutside the
perimeter o1 tne issues. -0 Fd Ti0, (C4={07.
T==pnrasis added,

=

3

Similarly, in Detrcit T & I R Co v Banning, 172 Fad 752 (6th Cir
1349), testimony of comparadle circumstances was held improperly admitted.
There plaintiff, a memser of defendant's switching crew, was injured during
'flying switch' operasion when the impact of the moving car, on which
plaintisf was standing, with a stationary car threw him %o the ground. ©On
appeal from a judgment for plaintif?, defendant maintained that the trial court
erroneocusly admitted plaintiff's testimony that he had never ridden on a
freignt car that came into contact with another portion of the train at so
high a rate of speed as the one involved in the accident. The court reversed
the judgment, holding that such testimony had been improperly admitted
we believe the testimony was izproperly admitted.
Several factors can affect the speed at the time
f impact, variable under different operations,
irrespective of the initial speed given to the
free rolling cars. It is a well established rule

of ev*dnnc* that circumstances under whicn other
nduct cecurs 3rou‘1 oe s '::ahh-a‘.v

o

Application of the ratiocnale of the Detroit T % I 2 case %0 the
present cese, which involves juestions soncerning different people con different
projects and/or at different utilities, different quality assurance programs

and different regulitions regquires the conclusion that the Saginaw Interrogatories

—



should »e modified and stricken as requested.

As stated infra, (%t is estizated that there is an average cf
approxizately two million to three millicn documents relating to the cone
siruction of each nuclear facility., The time and expense involved in
producing these documents alcne would be enough to substantially delay a

final determination by this Eoard.

Morec ar,the issue before the Board is whether qualifty assurance
is being implemented and will be implemented at Midland pursuant tc a specifi
QA program. Introduction of matter relating %o prior projects and other
QA programs, even assuming arguendc that prior projects and different programs
are remotely relevant, would only serve to confuse the issues. Proposed
Federal Rule of Zvidence 403 reccgnizes the danger in situations such as
this:
lthough relevant, evidence may be excluded if its

probative value is substantially outweighed by the

dang r of unfair prejudice, confusion of the issues,

or misleading the jury, or by consideration of undue

delay, waste of time, or needless presentation of
cumulative evidence.

In Clip Mathieson Chemiecal Co v Allis=Chalmers Mfz Co, 438 724

833 (6th Cir 1971), the court, citing an eariier version of FFRE 4(3,
recognized the propriety of excluding evidence of another transaction
involving diffarent facts and circumstances, The case concerned the
death of an employee of Olin Mathieson which occurred when a transformer
purchased by Olin from Allis<Chalmers erupted with burning oil. Allis-

Chalmers argued that the accident was caused by negligence in operating
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the transformer. O0lin sought to introduce evidence of a later malfunction

to prove that the transformer itself was defective. The court found thas

the later malfunction was not similar to the earlier (June

incident and that the trial court did no® err in excluding evidence of

the later incident:

Evidence of the lovember failure is, we believe, in
marked contrast %o that of the June incident on several
important points. It is true that the malfunction in
November occurred cn Unit 7 transformer., However, the
transformer and its equipment had been completely ree
manufactured and had been cperating normally since
September 15, 1568. The testimony indicated that the
malfunction occurred just after an cperator in the
control rocm had made 3 routine adjustment on the
unit, He then stepped back and heard the explosion.

on it at
The positicns

Yo one was near the unit, much less working
the time of the explosion in liovember.

cf the tap changing
were different, and
the size of the arc

mechanisms in the Novemiter incident
although evidence indicated that
on both occasions was ahout the

same, the locations
mechanisms for each

f the arcing on the tap changing
incident were different.
~—_e
Reference to the Proposed Rules of evidence for the
United States District Courts and Magistrates, 46

FRC 1€l (1369) seems appropriate. =Iule 403 thereof
states:
'Rule L4-03, clusion of Relevant Evidence on Grounds

of Prejudice, Confusion, or Waste of Time.

(a' Exclusion Mandatory. Although relevant, evidence
is not admissible if its probative value is sube
stantially cutweighed by the danger of unfair
prejudice, of confusion of the issues, or of mis-
leading the jury.' 46 FRD at 225.

The rule makes exclusion of evidence such as that
in the present case not merely diseretionary, but
mandatory. The note under the rule explains that
the procative value of evidence must be weighed
against the harm likely to result from its admise
sion. IS was within the spirit of this section

wlfe



that the trial judge made his ruling, an we find
no error in his decision., 438 F2d 833, 836-830
(Emphasis added’.

The Manual For Commlex Litizatizsn has dealt with the same protlem

as it relates to discovery. GSection 0.22 identifies classes of potentially

complex cases s which are "cases involvi requests for injunctive
mp s

. ~ Y~

fd - ¢
Seczion 2.40

relief affecting the operations >¢ a large business entity.
of the Manual provides:
To keep discovery within bounds of reason and relevancy,
the court should explcre the desirability of establishe
ing limits of time and subject matter for *he remaining
discovery on the merits. If appropriate, the court should
fix a date in the past and should order that matters accure
ring prior thereto may not be discovered. Further in
accordance with the provisions of Rule 26, FR Civ P, the
court should order that no discovery be permitted on irree
levant matters and on stipulated or uncontroverted facts.

Courts have also recognized that burdensome and osppressive discovery
transcends the "bounds of reason and relevancy”. That the discovery rejuested
by Jaginaw i3 burdenscme iz more than adequately demonstrated by the number
of documents imvelved which would require years to review aid produce, and
which, once produced would have no value because of the di®farence in the

circumstances encountered,

In Greene v Bavmond, 10 FR Serv 2d 381 [D Colo 1566), a perscmal

>

injurs suit, plaintif? propounded a3 lomg list of interrogatories in an
attempt to determine the legal relationship between dafendant and Standard 0il.
The court observed that the interrogatories were "iisproporiicnately broad

and demanding”, and further stated:

wiTe
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Relevancy is the nrincipal inguirv for zgeneral objec-
rions that the interrscatories are burdensome or
orerous %0 2nswar, too many in numter, or related to
tter izmaterial to any issue raised by %he pleadings
ere usually held %0 be Insufficlent. See Xainz v
Anheuger=pusch, Inc., uD Lil 1354, 15 FRD 242; Shrader
v Reed, D Neb 1351, 11 FRD 367; and Hoffman v Wilson
Line, Inc., ED Pa 194€, 7 FRD 73. However, objections
f undue turden and expense have been sustained wnere

the court was 'mpressed that the research reguired

See Tivoli Realty v Paramount Pictures, D Del 1350,
10 FRD 201, and Cinema Amusements v Loew's, Inc.,

Del 1347, 7 FRD 318. GEven more fregquently, inter-
rogatories too indefinite or all-inclusive have been
struck down. GZSee Wedding v Tellant Transfer Co.,

D Ohio, 1963, 37 FRD &; Stovall v Culf & South Am.
8.8, Co., D Tex 1561, 30 FRD 1552; and Webster Motor
Car Cs., v Packard Motor Car Co., DDC 1255, 6 FRD 350.
Such injuiries, %50 broad in scope, are racarded as

rrelevant. 10 FR Serv 24 c©Ol, 5¢2 (Imphasis added).

- & . - ) -~ £ ¢
MeCullough v Dairy Queen, Ind,, 4 FR Serv 24 615 (ED Pa 1361),

involved a relationship between plaintiff and defendant under a licensing
contract allowing defexudant to use plaintiff's trade name within a certain
area. Although the court stated, “We would hesitate at this late date,

practically on the eve of the trial, to order plaintiffs to gather together

'

and produce these documents for the defendant,” the court's primary emphasis

was on the turden involved in producing the documents:

However,; not only is the motion untimely, but it also
places upon the plaintiffs the burden of compiling an
enormous quantity of material, the bulk of which is
not even remotely concermes with the issues in this
zsase. The irrelevancy of the documents sought can be
demonstrated  the following example: One of the
main issues in the case involves the contractual
relationship between the owners of the tradename
'Dairy Queen' and their licensee, the defendant Dairy

=15«
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aueen, Inc. The contract involved in the dispute
gave the defendant the right to use and to license
others to use the tradename 'Dairy Queen' within a
certain area »f Pemnsylvania). Another issue in the
case ‘raised ty the answer' is whether the plaintiffs
have come into court with unclean hands because of
their alleged violation of the antitrust laws. 3peci-
fically, the defsendant charges the plaintiffs with
attempting to illegally extend their patent monopoly
on & certain freezer used in the Dairy Queen business
by trying to 'tie in' use of that freezer with license
agreements for use of the tradename 'Dairy Queen'.

ainst this backsround of issues raised by the pleadinzs,
the defendart now argues that it has the right to examine
every contract ever made in any State of the inion by

the plaintiffs involvinz the right to use the patented
freezer and every contract involving the right %o use

the tradename 'Dairy Gueen'. In addition, the defendant
wishes %0 examipe =ll raports, corraspondence, megmoranda,
papers. etc., which pertain to the negotiation of such
contracts. Merely %o state these reguests is to show
that they are manifestly curdensome, oppressive, and
unlimited in scoce. R Serv 24 ©15, ©lc (Exphasis

v

)3

Assuming arguendo that dissimilar matters relating to performance
on different construction projects have some remote relevance %o perfaor—ancs
on the Midland project, such matters are clearly not material to the issues
before the Commission. Wwhile suthorities regarding materiality mizht not
ordinarily be dispositive in a discovery setting, it is submitted that they
apply here not only because the Regulatory Staff has sald that it is
(Transcript p 65), but because of the tremendous burden 3aginaw attempts ©
place upon Consumers, Bechtel, and the Board. MNot only will substantial
periods of time and money be expended, but they will be wasted because <he

matters produced after the file search will be immaterial and thus inadmissible




in any event. It is submitted thet the parties should not be put %0 suck

a burdensome task where nothing useful will come or it.

Materiality, as a distinct concept from relevancy, has been aptly
defined in McCormick on Zvidence, 2d 2d. §185:

In the courtroom the terms relevancy and materiality
are often used interchangeably, but materiality in Its
more precise meaning looks to the relation between the
propositions for which the evidence is offered and the
issues in the case. If the evidence is offered to prove
a proposition which is not a matter in issue or probative
of a matter in issue, the evidence is properly sail to
be immaterial.

-
Relevancy, in legal usage, embraces this test and some-
thing more. Relevancy in logic is the tendency of evidence
to establish a proposition which it is offered to prove.
Relevancy, as employed by judges and lawyers, however,
is the tendency of the evidence to establish a material
proposition.

In this connection it is important to reemphasicze that the issues vefore

the Commission are whether the juality assurence program on this particular

project has been implemented and will continue to be implemented throughout

the construction phase,

It is also important to refer zgain to the substantial differences
between this construction project and rrevious construction projects, as
detailed in this brief. 3Because of these factors, it is submitted that
not only are prior projects irrelevant, but they are also immaterial to the

issues before the Board.

Courts have not hesitated %o exclude evidence on ‘he grounds of

i teriality alone,
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In Curns v Martin, 193 NW 2d 21k (XD 1971), plaintiff construction
company alleged that defendant supplied it w.lh defective concrete, Ca
dissatisfaction t¢ plaintiff's customers and injury o plaintiff’ s reputas
tion. In comnection with this claim, plaintiff sought €0 ntroduce evidence
that work performed by plaintiff with concrete from a sup lier other than

defendant turned out well and that work performed by other contractors with

concrete supplied by defendant turned out badly. The trial court excluded
this evidence and the lNorth Dakcta Supreme Court affirmed, holding that
such eviderice was immasterial: e e o

Assuming for the sake of argument only that the evidence
offered but refused would have proved that the defendant
at other times to other persons during the summer of 1365
supplied bad mixes, and that work of the plaintiffs when
supplied by others turned out well bSecause of the good
mixes of others, we do not telieve that that evidence was
material in provirs %nat the mix suppiied o vtae plaintilifs
TOr the Swindler Addlt.on was iefective.

The law we apply is stated to be the general rul

' ... 88 a general rule., the com;ss..cn of an act cannot be
roved by snowing the commission of similar acts by the

same person or his agentis or ezzt:lo-.-ee.) at other times and
under other cLroumstances, uniess -he acts are connected

in some special way, indicating a relevancy btevond mere

Similarity £s tO some particulars. oenerally., 3180,
exclusion Ls reguired of alL evidence o: similar or
comparaple facts, acts, or sonduct which are incapable

2 raisiqg any reasonatlexesizpticn or infsrence as

to any principal and maverial fact or matter in dispute ...
29 Am Jur 2d Zvidence 3290, pp :42, 3+3; 133 Nw 2d 214,

» 3 s
21€ (Emphasis added). . l®
Accordingly, Bechtel submits that Interrogatories 12, 13 and 15

should be stricken in their entirety and that esach Interrogatory filed by fazinaw

should be modified to the extent that it request:s information regarding other

mplesentation

e
o

nuclear projscts becsuse it is beyond the central issue here -- the
of the guality assurance programs at Midland. Such information is not anly irs
relevant, immaterial, and devoid of substantial purpese, but so burdensome as to

delay these proceedings ceyond any reasonable limit.
w2lm

L
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IT. SPECIFIC OBJECTICNS JTHER THAN SCOPE

The majority of the balance of Bechtel cbjecticns ge to
Saginaw's Interrogatories which request legal conclusions. While combined
questicns of law and fact may, under some circumstances, be permissible,
abstract questions of law, such as the facts necessary tc domonstrate
abstract compliance with unspecified regulations, and pure questions of

law are clearly izpermissible.

"Interrogatories may relate toc any matters which
can be inquired into under Rule 26(b), and the
answers may be used tc the extent permitted by the
rmiles of evidence. An interrogatory ctherwise
proper is not necessarily objectionable merely be-
cause an answer o the interrcgatory involves an
opinicn or contentiocn that relates %o fact or th
application of law to fact, but the court may order
that such an interrczatory need not be answered
until after designated discovery has been completed
or until a pretrial conference or other later time.
(FRCP 33(Dd)).

Interrozatory 1 states:

"l. Define the words 'compliance wi*h quality assur=

ance regulations' as those words are employed and as

you understand them in the Commission's Show Cause

order in this proceedinz. Include with your answer

each fact which you claim must exist in order %c con-

clude that ccmpliance with quality assurance regula-

tions exists.”
The phrase "compliance with quality assurance regulations"”, as set forth in
the Interrcgatory, dces not appear in the Order to Shcw Cause. Bechtel
objects to defining the words as they were employed by the Director of Regzu-
lation, but will answer Interrogatory 1 to the extent of its understandinz

of the meaning of those words.
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Bechtel cbjects to the second sentence of Interrogatory 1 because
it requests an abstract legal opinion, namely, eact fact necessary to estab-
lish compliance with quality assurance regulations, which opinion is the
ultimate question in this particular matter. Wiile FRCP 33 permits, under
certain circumstances, a requestc for opinions or ccntentions that relate
"to fact or the application of law to fact", there is nc AEC rule, rule of
administrative procedure or Federal Court rule which approves an interroga-
tory whose purpose is solely tc request another party tc a proceeding to
provide a legal conclusion.

Interrogatories 2 through 5 request Bechtel to provide the ultimate
legal conclusion in this case to whether or not Consumers Power Company has
been in compliance gith quality sassurance regulations and whether there is
reasonable assurance that it will be in such compliance in the future,
Iguoring ‘he fact that the Interrozatories involve all Consumers Pcwer's
ficilities, the tare conclusion requested is of no significance. In answer
to other Interrogatories, and in testimony, Bechtel and Consumers will provide
facts which, together with evidence from the 5taff and Saginraw, will become
the basis for this Board to conclude as to whether Consumers has implemented

its quality assurance program and will 4o so in the future,
Interrogatory 5 states:

"6, 1In your judgment, which of the following is respone
sible for assuring reasonable assurance with 2.A.-Q.C.
regulations at the Midland plant facility:

(a) Consumers FPower Company;

(b) Certain nam-d individuals at Consumers
Power Company;

{¢) Bechtel Corpocraticn;

~23=
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{d) Certain named individuals at Bechtel
Corporaticn;

(e) Atomic Energy Commission or any part
thereof; and

(f) Certain named individuals at the Atomic
Energy Commission or any part thereof.

Please explain your answer in detail.,"

Interrogatory 6 is objectionable vecause it calls for a legal
conclusion as to statutory, regulatory, contractual, and employment responsi-
bilities within and among Consumers Power Ccmpany, Bechtel, AEC, and "certain
named individuals" at each of those entities. The question of respcnsibility
for quality assurance is clearly determined by Criterion I of Appendix B %o
10 CFR Part 50, as has been recognized by this Board at the first pre- hearing
conference (transcript pp 7-8, 20). It would seem that time might be more
profitanl swering those Interrogatories which have been properly
framed, = .-, by themselves, may require more time than that heretofore

allowed by this Soard.
Interrogatory B states:

"8. Do you believe thut evidence of willful failure
by Consumers Power Ccmpany to report any violution of
any Atomic EZnergy Commission regulation is relevant
evidence as to whether there is reascnable assurance
that Consumers Power Company will comply or continue
to comply with quality assurance regulaticns concern-
ing the Midland facility. If not, state why not."

Once again, we have an extremely clear example of a request for a
legal conclusion; this time for the conclusion as to whether or not, "any

violation of any Atomic Energy Commission regulation is relevant evidence

in this proceeding. (emphasis supplisd) Not only are gquestions of evidence

left to the Bcard and the lawyers, but it must be emphasized that this pro-
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Spector Court held:

ceeding does not invclve a willful failure to repert any AEC violation
(see Memorandum and Order of the Commission, RAL T4-1-7, January 22, 1374).
The only issues here are whether or not there has been, and in the future

will be, reasomable assurance of compliance with specific ASC Regulations
regarding quality assurance.

Interrcgatory 3 requests the same type of information reguested

in Interrogatory 1, and is cbjectionable for the reasons heretofore stated.

These Interrogatories are impermissible because they request

legal conclusions. The case of Specter Freight Systems v Hohensteln, 58 FRD
162 (ND I11 1973), is demonstrative of this point. In pertinent part, the

"Interrogatory 52 requires plaintiff %o state
generally the nature of testimony that certain people
having knwoledge of relevant facts are ccmpetent %o give.
Interrogatory Si requests plaintiff to 'state in reason~
able detail ¢&  -ype of testimeny which plaintiff considers
William Hohenste.n is competent to give against defendant.’'
The plaintif? has refused to answer these interrcgatories.

Both interrcgatories (52 and Sh) base their request for
informat <. from putative witnesses on the2ir competency to
testify. Such a determination as to the competency of

a witness to testify is not a matter for deterainaticn by
the parties. The competency of & witness %o give “estimony
is strictly a question of evidence for the court to rule on
at trial. A party is not permitted to obtain througn dis-
covery a pure sonclusion of evidence law cr an cpinicn which
calls for a degree of expertise which the other party iz not
exyected to possess. Roberson v Great American Insurance
Cozpanies of New York, 48 FRD LCh (DC Ga 1963); Uinta 2il
Refining Cempany v Continental Cil Company, 22C F Supp 435
(D,C. Utan 1364}, The defendant Home has deposed or will
depose, or has the cpportunity %o depese all the persons
identified in plaintiff's answers. Home knows a3z well as
Spector the nature of the witness' testimcny. The defendant
Home is able %o predict the competency of a witness %o
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errogstorics asxk for information outside *.hc cotpes
tency of the plaintiff, the plaintife Spccsor will not
be regquired to answer these interrcgatories.”

(p 164) (emphasis supplied).

Interrogatory 10 (e¢), (d), (e). Bechtel cbjects %o answering these
interrogatories for the reason that these questions go Dlely to its interest
in this proceeding, and are thus irrelevant. BHechtel's interest in the
proceedings, as set forth in its Petition to Intervene, iz no longer at
issue inasmuch as the Scard determined that Bechtel had a requisite interest
in the proceeding at the first pre-hearing conference (Transeript p 20).
Furthermore, the juestion of whether or not Zechtel has the type of interest
which permits it to mccme a party to the proceeding is neither relevant nor
germane to the questions of whether or not Consumers and Bechtel have properly
izplemented their quality assuraice programs in the past and whether there is
reasonable assurance that they will do so in the future,

CONCLUSICN

It is submitted that this proceeding ms instituted %o inguire into
the implementaticn to-date of the Consumers and Bechtel Quality Assurance
Programs in the construction of the Midland facility. Neither the Order
to Show Cause nor the subsequent Commission decisions which discussed 1%,
nor any rule or regulation of the Commission provide any support whatsoever for
Saginaw's typical and expected attempt to expend this hearing to, if not
beyond, the Lrink of impossibility.
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Even if limited to the construction of the Midland plant, and
nonobjecticnable inquiries, the Interrogatories propounded by Saginaw will
require extensive time to answer. There are hundreds of thousands of pieces
of paper documenting the Midland construction which must be raviewed for
relevancy, possible production and for information with which to answer even

the proper Interrogatories.

Information relating to other plants and other utilities is nct
only irrelevant and immaterial, but is wholly devoid of any substantial
purpose, and, to the extent set forth herein, should be stricken.

Respectfully submitted,
CIARK, XIEIN, WINTER, PARSONS & PREWIIT

laurence M, Scoville, Jr. ’

Individually and for the Firm
1600 First Federal Building
Detroit, Michigan L8226

1 313) se2-6h®

Attorneys for EECHTEL ROWER CORFORATICH and
BECHTEL ASSCCIATES PROFESSIONAL CORTFORATION

Dated: April 29, 1974
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