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In the Matter of ) g < g .,

) ' '- '

CONSUMERS POWER COMPANY ) Docket Nos. 50-329
). 50-330

(Midland Plant, Units 1 and 2) )

APPLICANT'S MEMORANDUM IN OPPOSITION
TO THE MAPLETON INTERVENORS' OBJECTIONS
TO THE BOARD ORDER OF AUGUST 26, 1971

By the Board's order of August 26, 1971, the Mapleten
intervenors were required to file their written evidence

with respect to their contentions 3 and 4 by September 15,
1971. They have not done so.* Instead, one of their

counsel, Mr. Like has written a letter dated September 14,
.

1971 which is, in effect, a motion for reconsideration of

the Board's August 26th order. As such, it comes so late

as to raise serious doubt as to the bona fides of the
intervenors; the letter should not be allowed to excuse the

Mapleton intervenors from meeting the deadlines imposed in'

that order. '

*They did file an affidavit of Professor Ernst Eckert on
the feasibility of supplying process steam ta Dow by means
other than piping from a nuclear plant at the proposed site.
This has nothing to do with their contentions 3 and 4 but does
relate to their contention 5,'which both the Board and Mr. Like
regarded from the outset as a non-radiological issue under
NEPA (See Tr. 3204, 3206 and 3207) . Although it is helpful
to have Professor Eckert's affidavit in terms of laying the
groundwork for the NEPA phase of this proceeding, its sub-
mission does not serve the purpose of paragraph IA of the
Board's August 26th orJer, which, as its heading shows, was
to conclude the submission of evidence on " issues other than
ECCS and environmental issues." (Initial caps . omitted) .
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1. The Use of Written Evidence

The Mapleton intervenors take exception to the Board's

order that "no further oral evidence will be received except

by leave of the Board," asserting that it violates due

process and $556 (d) of the Admihistrative Procedure Act.

At the hearing on July D,1971, after having been reminded that

he vould have to submit written evidence on contentions 3 and

4 (Tr. 3196 ) , Mr. Like similarly asserted that to require

written testimony would violate the due process clause and

the Administrative Procedure Act (Tr. 3197) . The Chairman

said he disagreed but invited Mr. Like to file a brief on>

that, if he wanted to (Tr. 3198). Mr. Like filed no such
,

brief but waited until the day before his evidence was due'

and made the same bald allegation of illegality. We submit
'

that his continuing failure to support his assertion is
~

itself indicative of its lack of foundation. However, we

will briefly show that the law on this subject is contrary

to the Mapleton assertion. ,

The Mapleton intervenors appear to rely on that part of
,

!
; the next to last sentence of 5556 (d) which states: "A party

is entitled to present his case or defense by oral or

documentary evidence...." They ignore the las.t sentence
of 5556 (d) which provides, insofar as is relevant: "In...

applications for initial licenses an agency may, when a
,

i

party will not be prejudiced thereby, adopt procedures for

~
.
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the submission of all or part of the evidence in written
form". Section 2.743 (b) of the Commission 's rules provides
in conformity with this sentence:

"Where the interesO of any party will not
be prejudiced, the parties are encouraged to,

submit all or part of the direct testimony
of witnesses in written form, unless objections
are presented and unless otherwise ordered
by the presiding officer."

In implementation of that provision, Judge Henry Friendly,
writing for a three-judge District Court in T.ong Island RR

v. United States, 318 F. Supp. 490, 498-500 (E . D. N . Y . 1970),

stated that S556 (d) means that a party may not complain

about an agency's requiring the submission of evidence in

written form un3ess he can show that this prejudiced him

in the presentation of his case.* No such showing has been

made here and' no prejudice has been alleged.

if the written ev' dence of opposing parties*Of course i,

were to produce matcrial disputed issues of fact, the
Mapleton intervenors could request and the Board.could consider
whether there is a need for cross-examination with regard to
those particular issues. Clearly, in the absence of material ,
disputed issues of fact there is no right to cross-examination,
either under the Constitution or the Administrative Procedure
Act. Ashworth Transfer,Inc. v. United States, 315 F. Supp.
199, 202-03 (D. Utah 1970); Allied Van Lines Co. v. United
State _s, 303 F. Supp. 742, 748-49 (C.D. Cal. 1969) ; National
Trailer Convoy, Inc. v. United States, 293 F. Supp. 634, 636
(N.D. Okl. 1968). '

'
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Mapleton's argument that the requirement of written

evidence discriminates against the intervenors because not

similarly applied to applicant and staff is so much bunk.

The Applicant has submitted the PSAR, its environmental

report, various technical topical reports and much additional-
*

evidence in writing. In addition, the applicant will submit

further written evidence with regard to ECCS and a written

supplemental NEPA report. AEC.dtaff has submitted a

written Staff Safety Evaluation as well as additional written ,

evidence. The staff will file a written detailed environ-

mental statement. Applicant and staff are required by

paragraph IA3 of the Board's August 26th order to submit

written responses to the intervenors' submission filed under

paragraph IA2.

In cases of such complex factual and technical evidence

involving potentially such wide-ranging issues as the present

proceeding, the. Board is clearly justified in imposing the

requirement of written evidence. In the absence of such a

requirement, it is hard to see how this case could ever be '

.

} brought to a conclusion.

Finally, the Board has held that contentions 3 and 4 are

challenges'to Part 20 of the commission's regulations (Tr.

2953-54, 2955, 2956-57, 3209-10). Therefore, they are not-

properly at issue here unless the Mapleton'intervenors

! make a proper showing, by offer of proof, that there is .

substantial doubt of their validity as applied to this case. .
-

*
.
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Calvert Cliffs Memorandum, CCH ATOMIC ENERGY LAW REPORTER

111,578.02. Tne rule of the Calvert Cliffs Memorandum has
not been affected by anything in the D.C. Circuit's decision

in Calvert Cliffs.

2. The Health and Safety Issues

The Mapleton intervenors ardue in their letter (pp. 1-4)
that it is improper, under the new Appendix D to Part 50, to

require any evidence to be submitted, even as to radiological

or health and safety issues, before the filing of a revised

environmental report and a detailed statement by the applicant
and staff. This position is in conflict with the provision

in Section D1 of Appendix D which directs the Board in pending

hearings to " proceed expeditiously with the. aspects of the .

application related to the Commission's licensing requirements
under the Atomic Energy Act pending the . submission of

Environmental Reports and Detailed Statements...." This aspect
,

of the Board's order is in direct implementation of that provision.

Mr. Like, at pp.2-3 of his letter, argues that
?

Mapleton contentions 3 and 4 are really environmental and.

that it was therefore improper to require evidence to be .

filed in support of them by September 15th. This is incon-

sistent with the statement of Mr. Ginster, at the hearing

on July 9th, in which he argued that th'ey were health and

nafety issues, not environmental issues, and thus within

-
,
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the Board's jurisdiction under the old Appendix D (Tr. 2954).

Patently, these contentions relate to radiological hazards

and therefore were part of this proceeding before the

D.C. Circuit's Calvert Cliffs de' cision.
The Mapleton intervenors 111ege (letter, p.3) that their

experts need additional time to prepare testimony as'to

contentions 3 and 4 because of trips abroad or academic

commitments. Normally, we would be hard pressed to oppose

a reasonable extension of time for such reasons but we think
that, in ruling on this request, the Board should consider

the many une.:plained failures of the Mapleton intervenors to

meet deadlines set by the Board in this proceeding.

The Board's crder dated December 8, 1970 required them
. .

to set forth the legal issues they would raise by December 11,
1970. They defaulted on that order. The matter was taken

up at the January 21 hearing and they were ordered to file

a statement of their contentions within 20 days thereaf ter

(Tr. 544-46). At the May 1 conference, Mr. Ginster admitted

being in default and promised to file a statement of factual

and legal contentions, as well as the names of his expert

witnesses, within two weeks (Tr. 1218-19). His statement of

June 8, 1971 was filed in response to that directive. The

Board found it inadequate and asked the Mapleton intervenors

for an additional specification of contentions on June 24,

1971, Mr. Ginster having been absent during the earlier days

*
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of the hearing. These were finally supplied on July 12, 1971.

The Board's order of May 18, 1971 required any off.nr

of proof by any intervenors with regard to the validity of
Part 20 to be filed by June 7, 1971. The Mapleton inter-,

venors defaulted on this obligation, too. Moreover, the

Mapleton intervenors were told on July 9th and 13th that

the Board would, require a written showing in support of

their contentions 3 and 4 (Tr. 2956-57, 2960, 3209-10). As

they have been on notice of this requirement since May and

were specifically told that it applied to their contentions
3 and 4 two months ago, their plea of ins'ufficient time

,

should not evoke sympathy.

Mapleton intervenors' general statement that they -

were unable to submit testimony by September 15th because of

trips abroad and academic commitments is not worthy of
respect in this proceeding. Nothing is set forth as to why

the ample notice of the Board requirements was inadequate

or as to why Mapleton intervenors did not request additicaal
/

time earlier. No facts were set forth to show that the
trips or academic commitments could not be postponed. The

t

statement is insolent in its disregard of intervenors'

responsibilities to conduct this proceeding in. good faith and

to use their best effort to adhere to the time schedules
set forth by the Board.

In view of their blatant disrespect for,and disregard of,
Board deadlines in the past, preclusion on contentions 3 and
4 would be proper.

.
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3. ECCS

Mr. Like argues (letter, p.5) that 15 days is not

enough time in which to respond to intervenors' next submission

on ECCS. This may or may not be true but what the order
'

requires is not a response to applicant's submission but

"a detailed statement of the nature of the affirmative
,

.

evidence which they intend to offer [on ECCS) in sufficient

detail to provide Applicant en opportunity to prepare to

meet it." This is something which they should have been

working on since July 13th, when they were told they could

participate on this issue (Tr. 3204-05) and should still be

working on now.
. .

,_,

4. Distinction Between NEPA and non-NEPA Issues "

The ;tepleton intervenors argue (letter, p.4) that no

line may be drawn between the environmental and non-environmental

issues. We discussed this question at pp.- 3-5 of our letter

to the Board of August 18th and will not repeat that

dir.cussion here. Suffice it to say that the Co= mission '

itself draws this distinction in Section D1 of the new

Appendix D when it directs Boards to proceed . expeditiously

with the radiological issues while waiting for environmental
,

reports and detailed statements to be filed.

5. Discov'ery and Statement of Issues on NEPA Issues

The M'apleton Intervenors argue (letter, p.5) that there
'

should be no NEPA discovery before the detailed statement is

.
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filed. However,Section D of the new Appendix D doesn't

prohibit it and it will move this protracted proceeding
along. It is consistent with "the commission's continuing

objective of minimizing undue delay in the conduct of its

licensing proceedings" reiterated at p.3 of the new Appendix D.,

Of course, if the suppl'ement to the environmental report or
the detailed statement r&ises new matters, this would be

without prejudice to intervenors seeking discover;r as to
those matters. Thus, no one would be prejudiced and the
proceedings would be expedited.* Similarly, the intervenors

statements of their views on NEPA questions would Le without

prejudice to supplementation if necessary in the light of
the later filings.

.

6. Proposed Filings

As the August 26th order made partial proposed findings
,

'

optional, there is no cause at this time for anyone to be
concerned about the Board's invitation for any parties to
file them before the hearing is concluded.

|

September 23, 1971 Respectfully submitted,
'

Cs+<)
'

| LOWENSTEIN AND NEWMAN
1100 Connecticut Ave., N.W.
Washington, D.C. 20036

Of Counsel: Attorneys for Applicant
| Robert Lowenstein Consumers Power Company

Harold P. Graves
John K. Restrick .

Jerome E. Sharfman
Richard G. Smith.

.

*This was the basis for our understanding in August with
counsel that discovery should proceed and which we reported
to the Board in our letter dated August 18, 1971 (p .2) .
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